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THE  CRIMINAL  CODE 


(CANADA) 


An  Act  Respecting  the  Criminal  Law 

(B.8.C,  1906,  ch.  146,  and  amendmenta  1907-1918.) 

SiionT  Title. 
ShoH  Title. 

1.  This  Act  may  be  cited  as  the  Criminal  Code. 

On^]— Criminal  Code  1892,  55-56  Viot.  Can.,  ch.  29;  draft 
English  Criminal  Code  as  reported  1880  by  Boyal  Commissioners  to 
the  British  Parliament  but  not  adopted;  various  Canadian  statutes 
dealing  with  criminal  law  and  procedure. 

General  effect  as  a  Code] — The  Criminal  Code  was  intended  to  make 
complete  and  exhaustive  provision  as  to  the  subjects  with  which  it 
deals,  in  so  far,  at  all  events,  as  its  provisions  relate  to  procedure.  It 
is  explicitly  called  a  code  by  the  first  section  of  the  chapter  in  which 
it  is  embodied  and  its  utility  as  a  code  will  be  greatly  impaired  if  it 
cannot  be  so  considered.  B.  v.  Snelgrove,  12  Can.  Cr.  Cas.  189,  pf r 
Bussell,  J.:  Vagliano  Case,  [1891]   1  A.C.,  144. 

Sec.  16  (Section  7  of  the  1892  Code)  which  expressly  makes  common 
law  jnstifioations  and  excuses  applicable  to  charges  under  the  Act, 
implies  that,  in  the  absence  of  such  a  provision,  the  common  law  was 
meant  to  be  superseded  by  the  Act  or  else  expressly  embodied  in  it 
in  the  terms  of  a  statute.  For  this  reason  sec.  999  of  the  Code  is 
held  to  provide  exhaustively  for  the  cases  in  which  and  the  conditions 
under  which  the  depositions  taken  on  the  preliminary  examination  cau 
be  used  on  the  trial  in  the  event  of  the  deponent^s  decease,  and  that 
the  common  law  procedure  as  to  this  matter  has  been  superseded. 

See  also  notes  to  sees.  15  and  16. 

Citntion  Qf  Code  in  other  statutes] — In  the  general  Interpretation 
Act  for  ike  staiuies  of  Canada  there  was  introduced,  6  Edw.  7,  ch.  21, 
set.  6  (now  BJ3.C<i  ch.  1,  sec.  39),  this  provision:  "any  such  citations 
of,  or  reference  to  any  Act   (in  any  Act,  instrument  or  doeument) 
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shall,  unless  the  contrary  intention  appears,  be  deemed  to  be  a  citation 
'Of  or  reference  to  such  Act  as  amended." 

MarffWAl  notes  in  official  tert  of  Code  not  part  of  statute] — Sec.  3 
of  the  Canada  statute  6-7  £dw.  VII,  ch.  43,  enacts  as  follows: 

"  The  Revised  Statutes  of  Canada,  1906,  are  hereby  confirmed  and 
declaf^  lo^iiai^  )md  to^h»ve  li^d^.cm,  frDif'  ind  eftef  fill  t|irt^'-first 
day  irvJ4rfuary>  -i^07^  tko  force  of  law  as.if '.kerfein  «aacfcd.!    i 

The  marginal  notes  thereon,  the  reference  to  former  enactments  at 
the  foot  of  the  sections,  and  the  explanatory  notes  and  tables  inserted 
by  the  Commissioners,  shall  form  no  part  of  the  said  Bevised  Statutes, 
and  shall  be  held  to  have  -beeit -inserted-  far  convenience  only,  and  may 
be  corrected  or  omitted." 

Further  it  has  be.en  said  that  the  enactment  itself  should  be  read 
and  not  the  sense  or  meaning  given  to  it  in  a  margin  note  by  the 
official  who  saw  to  the  publication  of  the  statute.  B.  v.  Battista, 
21  Can.  Cr.  Cas.  1,  9  D.L.B.  138  (Que.). 

Official  text  in  both  English  and  French] — ^Where  statutes  are 
officially  printed  in  two  languages  and  the  text  of  one  versioa  appears 
to  be  in  conformity  with  the  intention  of  the  legislature,  while  an 
ambiguity  exists  in  the  other  version,  the  former  may  be  followed  in 
interpreting  the  statute.  Corporation  of  Coaticook  v.  People's  Telephone 
Co.,  19  Que.  S.C.  535. 

JuvetUte  Deiinquents] — In  cities  in  which  the  Juvenile  Deiinqu^its 
Acty  1908,  Can.,  is  in  operation,  any  provisions  of  the  Crinunal  Code 
inoooBiBtent  therewith  are  superseded  as  regards  sucli  cities.  7-8  Edw. 
VII,  eh.  40  and  amendments;  2  Geo.  V,  ch.  30;  4-5  Geo.  V,  ch.  39. 

Crimes]— *The  distinction  of  public  wrongs  from  private,  of  orisnes 
and  misdemeanours  from  civil  injuries,  seems  principally  to  conBist  in 
this — that  private  wrongs,  or  civil  injuries,  are  an  infringement  or 
privation  of  the  civil  rights  which  belong  to  individuals,  considered 
merely  as  individuals;  public  wrongs,  or  crimes  and  misdemeaneun, 
are  a  breach  and  violation  of  the  public  rights  and  duties  due  to  the 
whole  community,  considered  as  a  community,  in  its  social  aggregate 
capacity.  4  Bl.  Com.  p.  5.  As  defined  in  Bnssell  on  Crimes,  vol.  1, 
p.  1,  crimes  «re: — 

''Thdse  acts  o^  omissions  involving  breach  of  a  duty  to  wfaieh  by 
the  law  of  England  a  sanction  is  attached  by  way  of  ptmiahment  or 
pecuniary  penalty  in  the  public  interest."  See  also,  1  Austin's 
Jurisprudence,  Lecture  17,  p.  406. 

Federal  jurisdidion  over  crimvndl  law] — ^Sec.  91,  sub-sec.  27,  of  the 
British  North  America  Act,  1867,  reserves  for  the  exclusive  legislative 
authority  of  the  Parliament  of  Canada  "the  criminal  law,  except  the 
constitution  of  courts  of  criminal  jurisdiction,  but  including  the 
procedure  in  criminal  matters."  The  fact  that  from  the  criminal  law 
generally  there  is  one  exception,  namely,  *'the  constitution  of  courts 
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of  criminal  jurisdiction/'  renders  it  more  clear,  if  any|;hing  were 
necessary  to  render  it  more  clear,  that  with  that  exception' the  criminal 
law,  in  its  widest  sense,  is  reserved  for  the  exclusive  authority  of  the 
I>ominion  Parliament.  Attorney-General  v.  Hamilton  Railway  (1903), 
7  Can.  Cr.  Cas.  326  [1903]  A.C.  524. 

It  is  competent  also  for  the  Parliament  of  Canada  to  declare  that 
what  previously  lias  constituted  a  criminal  offence  shall  no  longer  du 
SO;  although  a  procedure  in  form  criminal  was  kepi  alive.  Toronto  By. 
Co.  V.  The  King  (1917)  29  Can.  Cr.  Cas.,  29  at  34,  [1917],  A.  C.  630, 
reversing  25  Can.  Cr.  Cas.  183,  34  O.L.B.  589. 

The  Canada  Temperance  Act  was,  by  decision  of  the  Privy  Council, 
upheld  on  the  ground  that  it  might  be  referred  to  the  general  powers 
of  the  Dominion  PSirliament  in  respect  of  "the  peace,  order  and  good 
goremment  of  Canada."  That  legislation  does  not  rest  upon  the 
execution  of  Dominion  powers  with  regard  to  criminal  law,  although 
having  direct  relation  thereto.  Russell  v.  The  Queen,  7  A.C.  829,  840; 
Hodge  T.  The  Queen,  9  A.C,  117,  129;  and  see  re  McNutt,  21  Can.  Cr. 
Caa.  157;  47  Can.  S.C.B.  259;  10  D.L.R.  834. 

in  Russell  v.  The  Queen,  7  App.  Cas.  829,  at  page  838,  Sir  MoutSRuc 
Smith,  referring  to  the  Temperance  Act  there  in  question,  there  says::— 

"  Their  Lordships  caimot  think  that  the  Temperance  Act  in  question 
properly  belongs  to  the  class  of  subjects  '  property  and  civil  rights.' 
It  has  in  its  legal  aspect  an  obvious  and  close  similarity  to  laws 
which  place  restrictions  on  the  sale  or  custody  of  poisonous  drugs,  or 
of  dangerously  explosive  substances.  These  things  as  well  as  intoxicating 
liquors  can,  of  course,  be  held  as  property,  but  a  law  placing  restrictions 
on  their  sale,  custody  or  removal,  on  the  ground  that  the  free  sale  or  use 
of  them  is  dangerous  to  public  safety,  and  making  it  a  criminal  offence 
punishable  by  fine  or  imprisonment  to  violate  these  restrictions,  cannot 
properly  be  deemed  a  law  in  relation  to  i)roperty  in  the  sense  in  which 
those  words  are  used  in  the  92nd  section.  What  Parliament  is  dealing 
with  in  legislation  of  this  kind  is  not  a  matter  in  relation  to  property 
and  its  rights,  but  one  relating,  to  public  order  and  safety.  That  is 
the  primary  matter  dealt  with,  an4  though  incidentally  the  free  use  of 
things  in  which  men  may  have  property  is  interfered  with,  that 
incidental  interference  does  not  alter  the  character  of  the  law.  Upon 
the  same  consideration  the  Act  in  question  cannot  be  regarded  as 
legislation  in  relation  to  civil  rights.  In  however  large  a  sense  these 
words  are  used,  it  could  not  have  been  intended  to  prevent  the  Parlia- 
roeot  of  Canada  from  declaring  and  enacting  certain  uses  of  property, 
and  certain  acts  in  relation  to  property,  to  be  criminal  and  wrongful. 
Laws  which  make  it  a  criminal  offence  for  a  man  wilfully  to  set  fire 
to  his  own  house  on  the  ground  that  such  an  act  endangers  the  public 
safety,  or  to  overwork  his  horse  on  the  ground  of  cruelty  to  the  animal, 
though,  affectitg  in  some  sense  property  and  the  right  of  a  man  to  do 
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as  ho  pleases  with  his  own,  cannot  properly  be  regarded  as  legislation 
in  relation  to  property  or  to  civil  rights." 

Commenting  upon  this  in  re  Richard  12  Can,  Cr.  Cas.  204  at  216, 
Duff  J.  of  the  Supreme  Court  of  Canada  said: 

*'  Their  Lordships,  it  is  true,  abstain  from  deciding  the  question 
whether  the  competence  of  Parliament  to  pass  the  enactment  can  be 
supported  on  the  ground  that  it  was  passed  in  exercise  of  the  exclusive 
power  to  legislate  respecting  the  criminal  law  conferred  by  section  91 
of  the  British  North  America  Act,  1867.  But  it  seems  to  me  that 
there  is  no  good  ground  for  holding  that,  where  Parliament  under  its 
power  to  make  laws  for  the  peace,  order  and  good  government  of 
Canada  declares  in  the  interests  of  public  order  that  certain  acta  alisll 
be  offences  punishable  by  flue  or  imprisonment,  the  proceedings  by 
which  such  laws  arc  enforced  are  any  the  less  proceedings  in  a  *  criminal 
case '  because  in  enacting  them  Parliament  did  not  f onnally  profess 
to  be  dealing  with  the  criminal  law." 

The  Manitoba  Liquor  Act  of  1900  for  the  suppression  of  the  Liquor 
traffic  in  that  Province  is  within  the  powers  of  the  Provincial  Legislature, 
its  subject  being  and  having  been  dealt  with  as  a  matter  of  a  merely 
local  nature  in  the  Province  within  the  meaning  of  sub-sec.  16  of  sec 
92  of  the  British  North  America  Act,  notwithstanding  that  in  its 
practical  working  it  must  interfere  with  Dominion  revenue,  and  indi- 
rectly with  business  operations  outside  the  Province.  {Be  Liquor  Act, 
13  Man.  L.B.  239,  reversed.)  Attorney-General  of  Manitoba  v.  Manitoba 
License  Holders'  Association  [1902],  A.C.  73. 

In  Hodge  v.  The  Queen,  9  App.  Cas.  117,  where  the  validity  of  a 
local  regulation  prohibiting  the  playing  of  billiards  in  taverns  on 
Sunday,  made  under  a  Provincial  License  Act,  Sir  Barnes  Peacock 
said :  "  Their  Lordships  consider  that  the  powers  intended  to  be 
conferred  by  the  Act  in  question,  when  properly  understood,  are  to 
make  regulations  in  the  nature  of  x)olice  or  municipal  regulations  of  a 
merely  local  character  for  the  good  government  of  taverns,  etc.. 
licensed  for  the  sale  of  liquor  by  retail,  and  such  as  are  calcu- 
lated to  preserve  in  the  municipality  peace  and  public  decency,  and 
repress  drunkenness  and  disorderly  and  riotous  conduct.  As  such  they 
cannot  be  said  to  interfere  with  the  general  regulation  of  trade  and 
commerce,  which  belongs  to  the  Dominion  Parliament."  Speaking  of 
this  case,  the  Chief  Justice  of  Canada,  in  Huson  v.  The  Township  of 
South  Norwich,  24  Can.  S.C.B.  at  page  147,  said :  "  That  these  words, 
'  municipal  institutions,*  do  confer  a  police  power  to  the  extent  of 
licensing  and  regulating  was  decided  by  the  Privy  Council  in  the  case 
of  Hodge  V.  The  Queen." 

A  provincial  law  dealing  with  the  prohibition  of  acts  within  its 
legislative  authority  may  impose  fine  and  imprisonment  for  infraction. 
Union  Colliery  Co.  v.  Bryden  [1899],  A.C.  580;  Cunningham  v.  Tomey 
Homma  [1903],  A.C.  151;  Ite  McNutt,  47  S.C.B.  259,  21  Can.  Cr.  Cas. 
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157;  Quong  Wing  v.  The  King,  6  W.W.R.  270,  49  S.C.R.  440,  23  Can. 
Cr.  Ca8.  113;  B.  v.  McLcod,  6  Can.  Cr.  Cas.  94  (N.W.T.) ;  Canadian 
Pacific  Ey.  v.  Notre  Dame  de  Bonsecours  [1899],  A.C.  367. 

Aa  to  Sunday  observance  laws,  see  the  Lord's  Day  Act,  B.S.C.  1900, 
eh.  153,  and  pre-Confederation  provincial  statutes;  Ee  Sunday  Legis- 
lation, 35  S.C.B.  581;  Attorney-General  for  Ont.  v.  Hamilton  Street 
Railway  [1903],  A.C.  524,  Ouimet  v.  Bazin,  46  S.C.B.  502,  20  Can.  Cr. 
Cas.  458,  reversing  20  Que.  K.B.  416  ^and  14  Can.  Cr.  Cas.  136  (sub 
nom.  B.  V.  Ouimet) ;  Audette  v.  Daniel,  21  Can.  Cr.  Cas.  403,  14  Que. 
P.B.  432;  B.  v.  Walden,  19  B.C.B.  539,  22  Can.  Cr.  Cas.  405;  Tremblay 
V.  City  of  Quebec,  38  Que.  S.C.  82,  16  Can.  Cr.  Cas.  482. 

**  Indictable  offences  "  and   *'  offences  "] — Every  Act    (of   the  Par- 
liament of  Canada)  shall  be  read  and  construed  as  if  any  offence  for 
which  the  offender  may  be, — 
(a)  prosecuted  by  indictment,  howsoever  such  offence  may  be  therein 

described  or  referred  to,  were  described  or  referred  to  as  an 

indictable  offence;  and, 
(6)  punishable  on  summary  conviction,  were  described  or  referred  to 

as  an  offence;  and, 
all  provisions  of  the  Criminal  Code  relating  to  indictable  offences,  or 
offences,   as   the   case    may   be,    shall    apply   to    every    such    offence. 
Interpretation  Act,  B.S.C.,  1906,  ch.  1,  sec.  28. 

Provincial  laws  of  evidence] — The  provincial  laws  of  evidence  are 
made  applicable  to  criminal  prosecutions  by  the  Canada  Evidence  Act, 
B.S.C.  1906,  ch.  145  in  so  far  as  that  Act  itself  or  some  other  federal 
statute  does  not  make  provision. 

Interpretatiox. 

IMlBltlOlll. 

2.  In  this  Act,  unless  the  context  otherwise  requires, — 
(1)  ^any  Act,'  or  'any  other  Act,*  includes  any  Act  passed 
or  to  be  passed  by  the  Parliament  of  Canada,  or  any  Act  passed 
by  the  legislature  of  the  late  province  of  Canada,  or  passed  or 
to  be  passed  by  the  legislature  of  any  province  of  Canada,  or 
passed  by  the  legislature  of  any  province  now  a  j)art  of  Canada 
before  it  was  included  therein ; 

Origm  of  sec.  f]—8ec.  3,  Code  of  1892,  63-64  Vict.,  ch.  46,  sec.  3; 
1  Edw.  Vn,  ch.  41,  sec  11;  6  Edw.  Vll.  ch.  4,  sec.  4j  6-7  Edw.  VII, 
ch.  8;  6-7  Edw.  VII,  ch.  9;  7-8  Edw.  VII.  ch.  10,  sec.  4;  3-4  Geo,  V, 
eh.  13,  sec.  3. 

Hame  words  elsewhere  in  Code] — Where  the  same  words  occur  in 
(liifercnt  sections  of  the  Code  they  should  be  given  the  same  meaning; 
unless  a  contrary  intention  appears.    B.  v.  Bomer,  23  Can.  Cr.  Cas.  2.3." 
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Interpretation  under  prior  Code] — Whore  a  judicial  iirterpretation 
had  been  placed  upon  a  section  of  the  Code  prior  to  the  re-enactment 
In  B.8.G.  1906,  ch.  146,  without  material  change,  Parliament  presumably 
recognizes  and  adopts  such  interpretation.  See  sec.  7  of  the  Act 
respecting  the  Revised  Statutes  of  Canada,  1906.  It  would  not  be  safe 
to  draw  the  conclusion  that,  because  Parliament  placed  in  the  revisioVi 
the  section  under  a  different  title,  it  was  its  intention  that  the  section 
should  receive  an  interpretation  other  than  that  previously  adopted  by 
the  Courts.     B.  v.  Shing,  17  Can.  Cr.  Cas.  463,  20  Man.  L.R.  214. 

Interpretation  of  penal  statutes  generally] — Beal,  on  Cardinal  Rules 
of  Legal  Interpretation,  443,  says:  A  penal  statute  is  to  be  interpreted, 
like  any  other  instrument,  according  to  the  fair  common  sense  meaning 
of  the  language  used. 

Penal  statutes  should  be  construed  strictlv  so  that  no  cases  shall  be 
held  to  he  reached  by  them  but  such  as  are  within  both  the  spirit  and 
letter  of  such  laws. 

If  there  are  two  possible  interpretations  of  a  penal  clause  in  a 
statute,  one  which  would  mitigate  and  the  other  which  would  aggravate 
the  penalty,  we  ought  to  adopt  that  which  will  impose  the  smaller  sum. 

If  there  is  a  reasonable  interpretation  which  will  avoid  the  penalty 
in  any  particular  case,  it  must  be  adopted. 

If  the  words  are  merely  equally  capable  of  an  interpretation  that 
would,  and  one  that  would  not,  inflict  the  penalty,  the  latter  must 
prevail.  B.  v.  £iaves,  21  Can.  Cr.  Cas.  23  at  32 ;  London  County  Coan«il 
V.  Aylesbury  Dairy  Co.  [1898],  1  Q.B.  106;  Blackpool  v.  Johnson 
[1902],  1  KB.  646. 

The  Court  must  see  that  the  thing  charged  as  an  oflFenc^  under  a 
statute  is  within  the  plain  meaning  of  the  words  used:  Dyke  v.  Elliott 
(1872),  L.R.  4  P.C.  184,  at  p.  191 ;  R.  v.  Cohen  (1915),  24  CaniOr.  Cm. 
2.38  at  241,  33  O.L.B.  340. 

(2)  'Attorney  General*  means  the  Attorney  General  or 
Solicitor  General  of  any  province  in  Canada  in  which  any  pro- 
ceedings are  taken  under  this  Act,  and,  with  respect  to  the 
Northwest  Territories  and  the  Yukon  Territory,  the  Attorney 
General  of  Canada; 

Attorney-General] — An  acting  Attorney -General  is  in  a  very  different 
position  to  that  of  a  deputy  or  agent  of  the  Attomey-Oeneral.  He  is 
the  Attorney-General  for  the  time  being,  and  clothed  by  statute  (in 
British  Columbia)  with  all  the  powers  and  authority  of  the  office. 
R.  V.  Faulkner,  19  Can.  Cr.  Cas.  47,  16  B.C.R.  229,  per  Macdonald,  C.J.A. 

(3)  'banker'  includes  any  director  of  any  incorporated  hank 
or  hanking  company; 
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(4)  ^ bank-note'  includes  all  negotiable  instruments  issued 
by  or  on  behalf  of  any  person^  body  corporate^  or  company 
carrying  on  the  business  of  banking  in  any  part  of  the  ^orld, 
or  issued  by  the  authority  of  the  Parliament  of  Canada^  or  any 
governor  or  other  authority  lawfully  authorized  thereto  in  any 
of  His  Majesty's  dominions,  or  by  the  authority  of  any  foreign 
prince,  or  state  or  government,  and  intended  to  be  used  as 
equivalent  to  money,  either  immediately  upon  their  issue  or  at 
some  time  subsequent  thereto,  and  all  bank  bills  and  bank  post 
bills; 

(5)  'cattle'  includes  any  horse,  mule,  ass,  swine,  sheep  or 
goat,  as  well  as  any  neat  cattle  or  animal  of  the  bovine  species, 
and  by  whatever  technical  or  familiar  name  known,  and  shall 
apply  to  one  animal  as  well  as  to  many ; 

(6)  *  chief  constable'  includes  the  chief  of  police,  city  mar- 
shal OT  other  head  of  the  police  force  of  any  city,  town,  incor- 
porated village  or  other  municipality,  district  or  place,  and  in 
the  province  of  Quebec,  the  high  constable  of  the  district,  and 
means  any  constable  of  a  municipality,  district  or  place  which 
has  no  chief  constable  or  deputy  chief  constable; 

(7)  *  court  of  appeal '  includes, 

(a)  in  the  province  of  Ontario,  the  Court  of  Appeal  for 

Ontario,  * 

(b)  in  the  province  of  Quebec,  the  Court  of  King's  Bench, 

appeal  side, 

(c)  in  the  provinces  of  Nova  Scotia  and  New  Brunswick, 

the  Supreme  Court  in  banc, 

(cl)  in  the  province  of  British  Columbia,  the  Court  of 
Appeal, 

(d)  in  the  province  of  Prince  Edward  Island,  the  Supreme 

Court, 

(e)  \j^  the  province  of  Manitoba,  the  Court  of  Appeal, 

(/)  in  the  provinces  of  Saskatchewan  and  Alberta,  the 
Supreme  Court  of  the  Northwest  Territories  in  banc, 
until  the  ^me  is  abolished,  and  thereafter  such  court 
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as  is  by  the  legislature  of  the  said  provinces  respeo- 
tively  substituted  therefor; 

(g)  in  the  Yukon  Territory,  the  Supreme  Court  of  Canada; 

(8)  '  copper  coin  '  includes  any  coin  of  bronze  or  mixed  metal 
and  every  other  kind  of  coin  other  than  gold  or  silver ; 

(9)  *  deputy  chief  constable'  includes  deputy  chief  of  police, 
deputy  or  assistant  marshal  or  other  deputy  head  of  the  police 
force  of  any  city,  town,  incorporated  village,  or  other  munici- 
pality, district  or  place,  and,  in  the  province  of  Quebec,  the 
deputy  high  constable  of  the  district; 

(10)  'district,  county  or  place,'  includes  any  division  of  any 
province  of  Canada  for  purposes  relative  to  the  administration 
of  justice  in  the  matter  to  which  the  context  relates; 

"  District  "  or  **  cannty  **] — ^As  to  Bummary  conviction  matters,  see 
also  sec.  705. 

(11)  '  document  of  title  to  goods '  includes  any  bill  of  lading, 
India  warrant,  dock  warrant,  warehouse-keeper's  certificate, 
warrant  or  order  for  the  delivery  or  transfer  of  any  goods  or 
valuable  thing,  bought  and  sold  note,  or  any  other  document 
used  in  the  ordinary  course  of  business  as  proof  of  the  possession 
or  control  of  goods,  authorizing  or  purporting  to  authorize, 
either  by  endorsement  or  by  delivery,  the  possessor  of  such 
document  to  transfer  or  receive  any  goods  thereby  represented 
or  therein  mentioned  or  referred  to ; 

'' Document  **]—See  sees.  73,  705  (c). 

(12)  *  document  of  title  to  lands'  includes  any  deed,  map, 
paper  or  parchment,  written  or  printed,  or  partly  written  and 
partly  printed,  being  or  containing  evidence  of  the  title,  or  any 
part  of  the  title,  to  any  real  property,  or  to  any  interest  in  any 
real  property,  or  any  notarial  or  registrar's  copy  thereof,  or  any 
duplicate  instrument,  memorial,  certificate  or  document  author- 
ized or  required  by  any  law  in  force  in  any  part  of  Canada 
respecting  registration  of  titles,  and  relating  to  such  title; 
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(13)  ^  every  one/  *  person,'  'owner/  and  other  expressions 
of  the  same  kind  include  His  Majesty  and  all  other  public  bodies, 
bodies  corporate,  societies,  companies,  and  inhabitants  of  coun- 
ties, parishes,  municipalities  or  other  districts  in  relation  to 
such  acts  and  things  as  they  are  capable  of  doing  and  owning 
respectively; 

*' Everyone *' ;  ** person.'*] — "Everyone"  is  an  expression  of  the 
same  kind  as  "  person,"  and  therefore  includes  bodies  corporate  unless 
the  context  requires  otherwise.  Union  CoUiery  Co.  v.  B.  (1900),  4  Can. 
Cr.  Cas.  400,  31  Can.  S.C.E.  81.  The  expression  "everyone"  is, 
whether  in  a  legal  or  popular  sense,  a  wider  term  than  the  word 
"person,"  and  in  the  case  of  Pharmaceutical  Society  v.  London  and 
Provincial  Supply  Association,  5  App.  Cas.  857,  Lord  Selborne  says: 
"  There  can  be  no  question  that  the  wordi  "  person  "  may,  and  I  should 
be  disposed  myself  to  say  prima  facie  does,  in  a  public  statute  include 
a  person  in  law;  that  is,  a  corporation  as  well  as  a  natural  person. 
That  if  a  statute  provides  that  no  person  shall  do  a  particular  act 
except  on  a  particular  condition,  it  is  prim&  facie,  natural  and  reason- 
able (unless  there  be  something  in  the  context,  or  in  the  manifest 
object  of  the  statute,  or  in  the  nature  of  the  subject-matter,  to  exclude 
that  construction)  to  understand  the  legislature  as  intending  such 
persons,  as,  by  the  use  of  proper  means,  ma}'  be  able  to  fulfil  the 
condition ;  and  not  those  who,  though  called  "  person "  in  law,  have 
no  capacity  to  do  so  at  any  time,  by  any  means,  or  und€r  any 
circumstances,  whatsoever." 

(14)  ^  explosive  substance '  includes  any  materials  for  making 
an  explosive  substance ;  also  any  apparatus,  machine,  implement 
or  materials,  used  or  intended  to  be  used,  or  adapted  for  causing 
or  aiding  in  causing,  any  explosion  in  or  with  any  explosive 
substance;  and  also  any  part  of  any  such  apparatus,  machine 
or  implement; 

(15)  'form'  means  a  form  in  Part  XXV.  of  this  Act,  and 
'  section '  means  a  section  of  this  Act; 

(16)  'indictment'  and  'count'  respectively  include  infor- 
mation and  presentment  as  well  as  indictment,  and  also  any 
plea,  replication  or  other  pleading,  any  formal  charge  under 
sec.  SYSA,  and  any  record ; 

"Count'*]— By  sec.  951  every  "count"  shall  be  divisible.  This 
includes  an  information  on  a  summary  trial.  R.  v.  Cooleu,  36  N.S.R.  510, 
8  Can.  Cr.  Cas.  157. 

9 
2 


t52].  Criminal  Codk  (DBiriNrnoNs) 

(17)  'intoxicating  liquor^  means  and  includes  any  alcoholic, 
spirituous,  vinous,  fermented  or  other  intoxicating  liquor,  or 
any  mixed  liquor  a  part  of  which  is  spirituous  or  vinous,  fer- 
mented or  otherwise  intoxicating,  and  any  such  liquor  shall  be 
presumed  to  be  intoxicating  if  it  contains  more  than  two  and 
one-half  per  cent,  of  proof  spirits. 

(18)  ^justice'  means  a  justice  of  the  peace,  and  includes 
two  or  more  justices,  if  two  or  more  justices  act  or  have  juris- 
diction, and  also  a  police  magistrate,  a  stipendiary  magistrate 
and  any  person  having  the  power  or  authority  of  two  or  more 
justices  of  the  peace ; 

(19)  Moaded  arms'  includes  any  gun,  pistol  or  other  arm 
loaded  with  gunpowder,  or  otlier  explosive  substance,  and  ball, 
shot,  or  slug  or  other  destructive  material,  or  charged  with 
compressed  air  and  ball,  shot,  slug  or  ottier  destructive  material ; 

(20)  '  military  law '  includes  the  Militia  Act  and  any  orders, 
rules  and  regulations  made  thereunder,  the  King^s  Eegulations 
and  Orders  for  the  Army;  any  Act  of  the  United  Kingdom  or 
other  law  applying  to  His  Majesty's  troops  in  Canada,  and  all 
other  orders,  rules  and  regulations  of  whatsoever  nature  or  kind 
to  which  His  Majesty's  troops  in  Canada  are  subject; 

(21)  'municipality'  includes  the  corporation  of  any  city, 
town,  village,  county,  township,  parish  or  other  territorial  or 
local  division  of  any  province  of  Canada,  the  inhabitants  whereof 
are  incorporated  or  have  the  right  of  holding  property  for  any 
purpose; 

'*  Municipality**]— By  tlio  Interprctetion  Act,  R.S.C.  1906,  ch.  1,  sec. 
34  (17),  the  uamc  commonly  applied  to  any  country,  place,  body, 
corporation,  society,  officer,  functionary,  person  or  thing,  means  such 
country,  place,  body,  corporation,  society,  officer,  functionary,  ]>er8on 
or  thing,  although  sueh  name  is  not  the  formal  and  extended  designation 
thereof. 

(22)  ^newspaper,'  in  the  sections  of  the  Act  relating  to 
defamatory  libel,  means  any  ])aper,  magazine  or  periodical  con- 
taining public  news,  intelligence  or  occurrences,  or  any  remarks 
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or  observations  thereon,  printed  for  sale  and  published  periodi- 
cally or  in  parts  or  numbers,  at  intervals  not  exceeding  thirty- 
one  days  between  the  publication  of  any  two  such  papers,  parts 
or  numbers,  and  also  any  pajM»r,  magazine  or  periodical  printed 
in  order  to  be  dis])ersed  and  made  public,  weekly  or  oftenor,  or 
at  intervals  not  exceeding  thirty -one  days,  and  containing  only 
or  principally  advertisements ; 

(23)  *  night'  or  *  night  time'  means  the  interval  between 
nine  o'clock  in  the  afternoon  and  six  o'clock  in  the  forenoon  of 
the  following  day,  and  *  day  '  ^r  *  day  time '  includes  the  interval 
l)etween  six  o'clock  in  the  forenoon  and  nine  o'clock  in  the  after- 
noon of  the  same  day ; 

(24)  ^offensive  weapon'  or  *  weapon'  includes  any  gun  or 
other  firearm,  or  air-gun,  or  any  part  thereof,  or  any  sword, 
sword  blade,  bayonet,  pike,  ])ike-head,  spear,  spear-head,  dirk, 
dagger,  knife,  or  other  instrument  intended  for  cutting  or  stab- 
bing, or  any  metal  knuckles,  or  other  deadly  or  dangerous 
weapon,  and  any  instrument  or  thing  intended  to  be  used  as  a 
weapon,  and  all  ammunition  which  may  be  used  with  or  for 
any  weapon; 

(25)  ^Part'  means  a  Part  of  this  Act; 

(26)  'peace  officer'  includes  a  mayor,  warden,  reeve,  sheriff, 
<leputy  sheriflf,  sheriff's  oflScer,  and  justice  of  the  peace,  and  also 
the  warden,  deputy  warden,  instructor,  keeper,  guard,  or  any 
other  officer  or  permanent,  employee  of  a  penitentiary  and  the 
gaoler  or  keeper  of  any  prison  and  any  police  officer,  police 
congtable,  bailiff,  constable  or  other  person  employed  for  the 
preservation  and  maintenance  of  the  public  peace  or  for  the 
service  or  execution  of  civil  process ; 

(27)  'public  department'  includes  the  Admiralty  and  War 
Department,  and  the  Ministry  of  Munitions  of  His  Majesty 
and  also  any  public  department  or  office  of  the  Government  of 
Canada,  or  of  the  public  or  civil  service  thereof,  or  any  branch 
of  such  department  or  office ; 

[As  amended  by  Order-in-Council,  February  24,  1317,  under 
tlie  War  Measures  Act,  1914.1 
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(28)  *  public  stores '  includes  all  stores  under  the  care,  feuper- 
intendence  or  control  of  any  public  department  as  herein  defined, 
or  of  any  person  in  the  service  of  such  department; 

(29)  'public  officer'  includes  any  inland  revenue  or  customs 
officer,  officer  of  the  army,  navy,  marine,  militia.  Royal  North- 
west mounted  police,  or  other  officer  engaged  in  enforcing  tlie 
laws  relating  to  the  revenue,  customs,  trade  or  navigation  of 
Canada; 

Public  officer] — The  phrase  **  public  officer  "  may  be  traced  to  the 
Fifth  Report  (1840)  of  the  Commissions  on  Criminal  Law  (Eng.), 
j)p.  40,  47  and  to  Stephen's  Digest  of  Criminal  Law,  3rd  ed.,  82. 

A  "  public  officer "  is  one  who  discharges  any  duty  in  which  the 
public  are  interested,  for  which  he  is  paid  out  of  moneys  provided  for 
the  public  service,  and  must  either  be  a  "  judicial "  or  a  "  ministerial " 
officer.     R.  v.  Whitaker  (1914),  10  Cr.  App.  R.  245. 

(30)  '  prison  *  includes  any  penitentiary,  common  gaol,  public 
or  reformatory  prison,  lock-up,  guard  room  or  other  place  in 
which  pe^fsons  charged  with  the  commission  of  offences  are 
usually  kept  or  detained  in  custody ; 

(31)  *  prize  fight'  means  an  encounter  or  fight  with  fists  or 
hands,  between  two  persons  who  have  met  for  such  purpose  by 
previous  arrangement  made  by  or  for  them ; 

"  Priee-fight  "1— See  sees.  104,  105. 

(32)  '  property  '  includes 

(a)  every  kind  ot  real  and  personal  property,  and  all  deeds 
and  instruments  relating  to  or  evidencing  the  title 
or  right  to  any  property,  or  giving  a  right  to  recover 
or  receive  any  money  or  goods, 

(6)  not  only  such  property  as  was  originally  in  the  posses- 
sion or  under  the  control  of  any  person,  but  also  any 
property  into  or  for  which  the  same  has  been  con- 
verted or  exchanged  and  anything  acquired  by  such 
conversion  or  exchange,  whether  immediately  or 
otherwise, 
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(c)  any  postal  card,  postage  stamp  or  other  stamp  issued  or 
prepared  for  issue  by  the  authority  of  the  Parliament 
of  Canada,  or  of  the  legislature  of  any  province  of 
Canada,  for  the  payment  to  the  Crown  or  any  cor- 
porate body  of  any  fee,  rate  or  duty,  and  whether 
still  in  the  possession  of  the  Crown  or  of  any  jK»rson 
or  corporation ; 

(33)  ^  shipwrecked  person '  includes  any  person  belonging  to, 
on  board  of,  or  having  quitted  any  vessel  wrecked,  stranded  or 
in  distress  at  any  place  in  Canada; 

(34)  'stores  *  includes  all  goods  and  chattels,  and  any  single 
store  or  article; 

(35)  *  superior  court  of  criminal  jurisdiction'  means  and 
includes, 

(a)  in  the  province  of  Ontario,  the  High  Court  of  Justice 

for  Ontario, 
(6)  in  the  province  of  Quebec,  the  Court  of  King's  Bench, 

(c)  in  the  provinces  of  Nova  Scotia,  New  Brunswick,  and 

British  Columbia,  the  Supreme  Court, 

(d)  in  the  province  of  Prince  Edward  Island,  the  Supreme 

Court  of  Judicature, 

{e)  in  the  province  of  Manitoba,  the  Court  of  Appeal  or 
the  Court  of  King's  Bench  (Crown  side), 

(/)  in  the  provinces  of  Saskatchewan  and  Alberta,  the 
Supreme  Court  of  the  Northwest  Territories,  until 
the  same  is  abolished,  and  thereafter  such  court 
as  is  by  the  legislatures  of  said  provinces  respectively 
substituted  therefor, 

(g)  in  the  Yukon  Territory,  the  Territorial  Court; 

(36)  *  territorial  division*  includes  any  county,  imion  of 
counties,  township,  city,  town,  parish  or  other  judicial  division 
or  place  to  which  the  context  applies; 

(37)  *  testamentary  instrument'  includes  any  will,  codicil,  or 
other  testamentary  writing  or  appointnfent,  as  well  during  the 
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life  of  the  testator  whose  testamentary  disposition  it  purports  to 
be  as  after  his  death,  whether  the  same  relates  to  real  or  personal 
property,  or  hoth ; 

(38)  '  trade  combination '  means  any  eombination  between 
masters  or  workmen  or  other  persons  for  regulating  or  altering 
the  relations  between  any  persons  being  masters  or  workmen, 
or  the  conduct  of  any  master  or  workman  in  or  in  respect  of  his 
business  or  employment,  or  contract  of  employment  or  service: 

"Trade  Combination'']— See  sees.  496-504,   581,   1012. 

(39)  trustee '  means  a  trustee  on  some  express  trust  created 
by  some  deed,  will  or  instrument  in  writing,  or  by  parole,  or 
otherwise,  and  includes  the  heir  or  personal  representative  of 
any  such  trustee,  and  every  other  person  upon  or  to  whom  the 
duty  of  such  trust  has  devolved  or  come,  whether  by  appointment 
of  a  court  or  otherwise,  and  also  an  executor  or  administrator, 
and  an  official  manager,  assignee,  liquidator  or  other  like  officer 
acting  under  any  Act  relating  to  joint  stock  companies,  bank- 
ruptcy or  insolvency,  and  any  person  who  is,  by  the  law  of  the 
province  of  Quebec,  an  administrateur  or  fideicommissair^ ;  and 
'  trust '  includes  whatever  is  by  that  law  an  administration  or 
fideicommis; 

(40)  '  valuable  security '  includes  any  order,  exchequer  acquit- 
tance or  other  security  entitling  or  evidencing  the  title  of  any 
person  to  any  share  or  interest  in  any  public  stock  or  fund, 
whether  of  Canada  or  of  any  province  thereof,  or  of  the  United 
Kingdom,  or  of  Great  Britain  or  Ireland,  or  of  any  British 
colony  or  possession,  or  of  any  foreign  state,  or  in  any  fund  of  any 
body  corporate,  company  or  society,  whether  within  Canada  or 
the  United  Kingdom,  or  any  British  colony  or  possession,  or  in 
any  foreign  state  or  country,  or  to  any  deposit  in  any  savings 
hank  or  other  bank,  and  also  includes  any  debenture,  deed,  bond, 
bill,  note,  warrant,  order  or  other  security  for  money  or  for 
payment  of  money,  whether  of  Canada  or  of  any  province  thereof, 
or  of  the  United  Kingdom,  or  of  any  British  colony  or  possession, 
or  of  any  foreign  state,  and  any  document  of  title  -to  lands  or 
goods  wheresoever  such*lands  or  goods  are  situate,  and  any  stamp 
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or  writing  which  secures  or  evidences  title  to  or  interest  in  any 
chattel  personal^  or  any  release,  receipt,  discharge  or  other  instru- 
ment,  evidencing  payment  of  money,  or  the  delivery  of  any 
chattel  personal; 

Vaiudble  securiiyi — The  true  enterion  as  to  whether  a  doe.ument 
is  an  order  for  payment  of  money  or  only  a  rcxjuest,  is,  whether,  if  the 
inBtrnment  were  genuine,  and  the  person  to  whom  it  was  directed  paid 
it,  he  could  recover  the  amount  from  the  party  by  whom  the  order  was 
given,  or  charge  it  to  him,  for  if  such  be  tlie  case  it  is  an  order. 
B.  V.  Carter,  1  Cox  172;  R.  v.  Ferguson,  1  Cox  241;  R.  v.  Dawson, 
3  Cox  220;  R*  v.  Vivian,  1  Den.  €.C.  35;  R.  v.  Steel,  13  U.C.C.P.  619. 
B.  V.  Tuke,  17  U.C.Q.B.  296. 

A  lien  note  is  a  "  valuable  security,"  R.  v.  Wagner,  6  Can.  Cr.  Cas. 
113.  Where  the  value  of  the  security  is  material  to  the  offence,  Code 
0ec.  4  fixes  a  mode  of  determining  it,  for  the  purposes  of  the  offence. 

A  document  may  be  a  "  valuable  security  "  w^ithin  s^c.  90  of  24  and 
25  Vict,  c.  96,  the  Larceny  Act,  1861  (Imp),  although  invalid  as  the 
inatminent  it  purported  to  be;  it  is  not  open  to  persons  to  obtain  an 
acquittal  on  the  ground  that  there  was  a  defect  in  the  document  which 
might  have  made  that  document  invalid  if  t^ey  had  attempted  to  make 
use  of  it.    R.  V.  Graham  (1913),  8  Cr.  App.  R.  149. 

In  R.  V.  Prentice,  23  Can.  Cr.  Cas.  436,  7  A.L.R.  479,  the  charge 
was  of  fraud  in  obtaining  a  "  valuable  security "  to  wit,  a  cheque  or 
order  on  a  bank  not  shown  to  be  for  the  entire  fund.  It  was  argued 
for  the  accused  that  whereas  the  opening  words  of  fifub-stc.  40  are  "  any 
order,  exchequer,  acquittance  or  other  security  entitling  or  evideacing 
the  title  of  any  person  to  any  share  or  interest  in  any  public  stock  or 
funds,  etc.,  or  in  any  fund  of  any  body  corporate,  company  or  society, 
etc."  and  it  then  says:  "Or  to  any  deposit  in  any  savings  bank  or 
other  bank,"  the  use  of  the  words  **  any  share  or  interest  in "  in  the 
first  case  go  to  show  that,  these  words  not  being  repeated  before  the 
word  "deposit,"  the  intention  was  not  to  cover  any  share  or  interest 
in  a  deposit,  but  a  deposit  as  a  totality.  Beck,  J.,  held  this  argument 
not  sound.  (23  Can.  Cr.  Cas.  at  447).  He  said:  "The  expression 
'share  or  interest'  does  not  mean  merely  any  kind  of  an  interest, 
share  being  taken  in  the  sense  of  an  interest  only  coupled  with  the 
idea  of  proportion,  but  means  a  share — in  the  sense*  in  wlilch  It* lis  used 
in  speaking  of  a  share  in  the  capital  stock  of  a  company — er  #ther 
interest  of  a  like  nature,  such  as  stock,  funded  exchequer  bills,  or  funded 
securities  guaranteed  by  the  Government.  In  this  view  the  comparison 
or  contrast  is  between  '  deposit  'and  *  share  or  interest.'  not  '  any  public 
stock  or  fund ' ;  and  *  any  share  or '  other  *  interest '  of  a  like  nature 
is  then  seen  to  h^  in  the  same  category  as  '  any  deposit,'  and  each  is  a 
totality  in  the  same  sense,  and  then,  as  the  greater  includes  the  less, 
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and  the  whole  includes  all  its  parts,  to  both  'any  share  or  interest' 
and  to  '  any  deposit '  may  be  added  the  words  '  or  any  part  thereof  or 
interest  therein.' " 

(41)  'wreck'  includes  the  cargo,  stores  and  tackle  of  any 
vessel  and  all  parts  of  a  vessel  separated  therefrom,  and  also 
the  property  of  shipwrecked  persons; 

(42)  *  writing '  includes  any  mode  in  which,  and  any  material 
on  which,  words  or  figures,  whether  at  length  or  abridged,  are 
written,  printed  or  otherwise  expressed,  or  any  map  or  plan  is 
inscribed. 

*' Writing  **]— See  also  the  Interpretation  Act,  B.S.C.  1906,  ch.  1, 
sec.  34. 

(43)  'in  Part  XII  and  in  Parts  XXII,  XXIII  and  XXIV 
of  this  Act  '  Part  III  *  means  such  section  or  sections  of  the 
said  Part  as  are  in  force  by  virtue  of  any  proclamation  in  the 
place  or  places  with  reference  to  which  the  Part  is  to  be  construed 
and  applied ;  and  *  a  commissioner '  means  a  commissioner  under 
Part  III. 

Post  durd  a  ehalteU— Talne. 

8.  For  the  purpose  of  this  Act  a  postal  card  or  any  stamp 
referred  to  in  the  last  preceding  section  shall  be  deemed  to  be  a 
chattel,  and  to  be  equal  in  value  to  the  amount  of  the  postage, 
rate  or  duty  expressed  on  its  face  in  words  or  figures  or  both. 

Origin] — Code  of  1892,  sec.  3,  sub-sec.  (F). 

Postal  offences  generally]— See  Code  sees.  3.  207,  209,  265,  364,  365, 
366,  407,  451,  510D,  516,  538,  850,  867,  869,  and  the  Post  Office  Act, 
B.S.C.  1906,  ch.  66. 

ir«]a»bl€  seeurlty. 

4.  Valuable  security  shall,  where  value  is  material,  be  deemed 
to  be  of  value  equal  to  that  of  the  unsatisfied  money,  chattel 
personal,  share,  interest  or  deposit,  for  the  securing  or  payment 
of  which,  or  delivery  or  transfer  or  sale  of  which,  or  for  the 
entitling  or  evidencing  title  to  which,  such  valuable  security  is 
applicable  or  to  that  of  such  money  or  chattel  personal,  the 
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payment  or  delivery  of  which  is  evidenced  by  such  valuable 
security. 

Origin]— Code  of  1892.  sec  3. 

**  ValiMhle  aecnrity  "J — Sec.  4  is  specially  referred  to  in  Part  XVI, 
dealing  with  summary  trials,  and  it  is  declared  in  sec.  771,  sub-sec.  (2), 
that  where  the  value  of  any  valuable  security  is  necessary  to  ])e  deter- 
mined (for  the  purposes  of  Part  XVI)  it  shall  be  reckoned  in  the 
maimer  prescribed  by  sec.  4.  Sec.  773  gives  special  jurisdiction  to 
certain  tribunals  where  the  value  of  the  proi>erty  stolen,  unlawfully 
received,  or  obtained  by  false  pretenses,  does  not  exceed  $10.  A  similar 
condition  applies  to  jurisdiction  under  sec.  777  (5)  and  see  sec.  782. 

Value  is  also  important  under  sec.  387,  where  the  charge  is  of  theft 
of  something  worth  more  than  $200,  and  it  is  sought  to  make  the 
accused  liable  for  the  added  punishment  which  sec.  387  provides  for 
such  eases. 

As  to  what  is  a  "valuable  security"  see  sec.  2,  sub-sec.  (40). 


Indlftment.— Possession.— Joint  possession. 

5.  In  this  Act,  unless  the  context  otherwise  requires, — 

(a)  finding   the   indictment   includes   also   exhibiting  an 

information  and  making  a  presentment; 
(h)  having  in  one^s  possession  includes  not  only  having  in 
one's  own  personal  possession,  but  also  knowingly 
(i)  having  in  the  actual  possession  or  custody  of  any 

other  person,  and 
(ii)  having  in  any  place   (whether  belonging  to  or 
occupied  by  one's  self  or  not)  for  the  use  or 
benefit  of  ane^s  self  or  of  any  other  person. 

2.  If  there  are  two  or  more  persons,  and  any  one  or  more  of 
them,  with  the  knowledge  and  consent  of  the  rest,  has  or  have 
anything  in  his  or  their  custody  or  possession,  it  shall  be  deemed 
and  taken  to  be  in  the  custody  and  possession  of  each  and  all 
of  them. 

"  Having  in  po88es8ion "] — As  to  the  offence  of  receiving  stolen 
property,  see  sees.  399-403,  993,  994.  As  to  unlawful  possession  of 
posts,  gates,  underwood,  etc.,  see  sec.  395. 

Mennlncr  of  expressions  In  other  Acts. 

6.  In  every  case  in  which  the  offence  dealt  with  in  this  Act 
relates  to  the  subject  treated  of  in  any  other  Act  the  words  and 
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expressions  used  herein  in  respect  to  such  offence  shall  have  the 
meaning  assigned  to  them  in  such  other  Act. 

Origin] — Sec.  4,  Code  of  1892. 

Carnal  knowledge. 

7.  Carnal  knowledge  is  complete  upon  penetration  to  any, 
even  the  slightest  degree,  and  even  without  tiie  emiasion  of  seed. 

Origin]— Bee  4A  iti  Code  of  1892  as  amended  1893;  B.S.  1886,  ch. 
174,  sec.  226. 

Carnal     knowledge] — For     offences     involving     unlawful      carnal 
knowledge,  see  sees.  298  et  seq. 


PART  I. 

Genbral. 

Application  of  thi$  Act. 

Tlila  Act  not  to  affect  H«  M.  forces. 

8.  Nothing  in  this  Act  shall  affect  any  of  the  laws  relating  to 
the  government  of  His  Majesty's  land  or  naval  forces. 

Ori^]-^ode  of  1892,  sec.  983. 

Canadian  Jwrisdieiion  over  extra'territorial  Admiraliy  offences] — 
See  12-13  Vict.,  Imp.  ch.  96.  sec  1  and  2;  18-19  Vict.,  Imp.  ch.  91, 
sec.  21 ;  23-24  Vict.,  Imp.,  ch.  122 ;  28-29  Viet.,  Imp.,  eh.  63 ;  Merchant 
Shipping  Amendment  Act,  30-31  Vict.  (Imp.),  ch.  124,  sec.  11;  Courts 
(Colonial)  Jurisdiction  Act,  1874;  37  Vict..  Imp.,  ch.  27;  Territorial 
Waters  Jurisdiction  Act,  1878,  41-42  Vict.,  Imp.,  ch.  73;  53-54  Vict., 
Imp.,  ch.  37;  Merchant  Shipping  Act,  57-58  Vict..  Imp.,  ch.  60,  sees. 
687  and  688;  Merchant  Shipping  Acts,  1894-1914,  Imp. 

Application  of  Act  to  Saskatchewan,  Alberta  and  the  Territories. 

9.  Except  in  so  far  a^  they  are  inconsistent  with  the  North- 
west Territories  Act  and  amendments  thereto  as  the  same  existed 
immediately  before  the  first  day  of  September,  one  thousand 
nine  hundred  and  five,  the  provisions  of  this  Act  extend  to  and 
are  in  force  in  the  provinces  of  Saskatchewan  and  Alberta,  the 
Northwest  Territories,  and,  except  in  so  far  as  inconsistent- with 
the  Yukon  Act,  the  Yukon  Territory. 
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Origin]'-<iode  of  1892,  see.  9S3. 

Yukon  and  North-West  Territories] — ^In  the  Yukon  the  proyjMUons.of 
the  Yukon  Act  are  to  prevail,  see  B.S.C.  1906,  ch.  63,  amended  1907,  ch. 
53,  1908,  ch.  76;  1909,  ch.  37;  1912,  ch.  56. 

By  sec.  105  of  the  Yukon  Act,  ch.  63,  B.S.C.  1906,  it  is  provided 
that  certain  persons,  including  **  every  commissioned  officer  of  the  Boyal 
North- West  Mounted  Police  shall,  ex  officio,  have,  possess  and  exercise 
all  the  powers  of  a  justice  of  the  peace  or  of  two  justices  of  -the  peace 
under  any  laws  or  ordinances,  civil  or  criminal,  in  force  in  the  Territory." 

By  sec.  89  of  the  said  Act,  authority  is  given  to  the  Govemor-in- 
eouncil  to  appoint  police  magistrates  for  Dawson  and  Whitehorse  in 
the  Territory,  who  shall  reside  at  those  places  respectively  and  shall 
ordinarily  exercise  theij  functions  there,  but  who  shall  have  jurisdiction 
respectively  in  such  portions  of  the  Territory  as  are  defined  in  their 
commissions. 

By  sec.  777,  of  the  Criminal  Code,  sub-sec.  (2),  the  provisions  of 
the  section  are  made  to  apply  to  police  magistrates  in  the  Yukon  and 
to  judges  of  the  Territorial  Court. 

•  But  the  extended  jurisdiction  so  given  by  Criminal  Code,  sec.  777, 
sub-sec.  (2),  to  **  police  and  stipendiary  magistrates  of  dties  and  incor- 
porated towna"  to  try  with  the  consent  of  the  accused^  is  intended  to 
apply  only  to  a  special  kind  of  police  or  stipendiary  magistrate  whose 
official  capacity  is  designated  in  terms  conforming  to  the  statute,  and 
not  to  magistrates  for  a  whole  province  or  judicial  district  with  merely 
consequent  jurisdiction  for  a  city  or  incorporated  town  within  the 
territorial  limits.  A  commissioned  officer  of  the  B.K.W.  mounted  police, 
not  being  a  police  magistrate  in  the  Yukon  Territory,  has  no  jurisdic- 
tion to  try  an  offence  of  theft  of  over  $10,  and  the  consent  of  the 
accused  could  not  confer  such  jurisdiction:  The  King  v.  Breckenrldge, 
7  Can.  Cr.  Cas.  116.    B.  v.  Kolember,  22  Can.  Cr.  Cas.  341. 

The  speedy  trials  clauses,  Part  XVIIIi  sees.  822-842,  do  not  apply 
to  the  Yukon  Territory  or  to  the  North-West  Territory.    Sec.  822. 

For  special  provisions  governing  the  practice  in  the  present  North- 
west Territories,  with  the  exception  of  the  Yukon  Territory,  see  tlie 
N.W.T.  Act,  B.B.C.,  ch.  62,  sees.  36-59. 

KJf.TF.  J^Iouwted  Police]-— The  Boyal  North-West  Mounted  Police 
force  exercises  jurisdiction  in  Alberta  and  Saskatchewan  and  the  north- 
cm  part  of  Manitoba  as  regards  police  duties  and  the  enforcement  of 
both  Federal  and  Provincial  laws  by  special  arrangement  with  these 
provinces.  In  the  Yukon  Territory  and  the  North- West  Territories 
the  BuN.W.  police  force  is  under  the  direct  authority  of  the  Government 
of  Canada,  which  has  charge  of  the  enforcement  of  the  criminal  law 
in  these  Territories. 
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Application  of  the  Criminal  Law  of  England, 

Criminal  law  of  England  applicable  to  Ontario. 

10.  The  criminal  law  of  England,  as  it  existed  on  the  seven- 
teenth day  of  September,  one  thou^iand  seven  hundred  and  ninety- 
two,  in  80  far  as  it  has  not  l>een  repealed  by  any  Act  of  the  Parlia- 
ment of  the  United  Kingdom  having  force  of  law  in  the  province 
of  Ontario,  or  by  any  Act  of  the  Parliament  of  the  late  province 
of  Upper  Canada,  or  of  the  province  of  Canada,  still  having 
force  of  law,  or  by  this  Act  or  any  other  Act  of  the  Parliament 
of  Canada,  and  as  altered,  varied,  modified  or  affected  by  any 
such  Act,  shall  be  the  criminal  law  of  the  province  of  Ontario. 

Ori/7inl— R.S.C.  1886,  ch.  144,  sec.  1;  40  Geo.  Ill  (Upper  Canada), 
eh.  1. 

Adoption  of  English  Criviinal  loto  in  Ontario] — After  the  Treat v 
of  Paris  in  1763,  by  which  the  French  possessions  in  North  America 
were  ceded  to  Great  Britain,  a  Roval  Proclamation  was  issued  on  7th 
October,  1763,  introducing  the  law^  of  England,  both  civil  and  criminal, 
into  the  whole  of  the  ceded  territory,  and  forming  a  portion  of  it,  lying 
towards  the  East,  into  the  Province  of  Quebec.  The  Governor  of  the 
new  colony  received  power  and  direction  **  so  soon  as  the  state  and 
circumstances  of  the  colony  would  admit  thereof,  to  summon  and  call 
a  General  Assembly,"  but  until  this  was  done,  the  Governor  and  council 
were  invested  with  "  authority  to  make  such  rules  and  regulationa  as 
should  appear  to  be  necessary  for  the  peace,  order  and  good  govern- 
ment of  the  Province."  In  1774  the  Quebec  Act,  14  Geo.  Ill,  c.  83,  was 
passed,  by  which  French  law  wi^  re-introduced  in  civil  matters  and 
the  limits  of  the  Province  of  Quebec  were  enlarged,  so  as  to  include 
the  whole  of  the, territory  afterwards  formed  into  Upper  Canada.  The 
Quebec  Act  produced  dissatisfaction,  especially  among  the  British 
colonists,  and  in  17(>1,  the  Imperial  Act,  31  Geo.  Ill,  ch.  31,  was  passed 
by  which  the  Province  of  Quebec  as  it  then  existed  was  divided  into 
the  two  provinces  of  Upper  Canada  and  Lower  Canada;  the  powers  of 
the  legislation  of  th&  Governor^in-nouncil  were  taken  away;  and  a 
legislature  was  granted  to  each  Province,  consisting  of  a  Governor, 
a  Legislative  Council,  and  a  Legislative  Assembly.  B.8.0.  1914,  vol.  3, 
p.  CXL.  11.  • 

The  Legislature  of  Upper  Canada,  in  1800,  by  the  statute  40  Geo. 
Ill,  c.  1,  affirmed  the  introduction  of  the  criminal  law  of  England,  as 
it  stood  on  the  17th  day  of  September,  1792,  "  and  as  <the  same  has 
since  been  repealed,  altered,  varied,  modified  or  affected  by  any  Act 
of  the  Imperial  Parliament  having  force  of  law  in  Upper  Canada,  or 
by  any  Act  of  the  Parliament  of  the  late  Province  of  Upper  Canada, 
or  of  the  Province  of  Canada,  still  having  force  of  law,  or  by  the 
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CoBBOlidftted  Statutes  relating  to  Upper  Canada  exctusiTel>%  or  to  the 
Province  of  Canada."  See  B.  v.  Malloy,  4  Can.  Cr.  Cas.  116.  That 
enaetment  waa  consolidated  in  the  B.S.C.,  1886,  e.  144,  s.  1  (now  Code 
see.  10)  y  A  simitar  provision  of  the  Legislature  of  British  Columbia 
introdaeing  into  that  Province  the  English  criminal  law  as  it  stood  on 
the  19th  day  of  November,  1858,  became  s.  2  of  B.S.C.,  1886,  ch.  144, 
(now  Code  sec.  11). 

The  Ontario  law  dealt  with  by  the  Upper  Canada  statute  of  1800 
and  by  the  present  sec.  10  of  the  Code  makes  no  mention  of  ordinances 
pMsed  by  the  old  Province  of  Quebec  in  the  few  years'  interval  between 
the  Qoebee  Aet,  1774,  and  the  institution  of  the. Province  of  Upper 
Ganadfty  and  these  ordinances  are  presumaUy  exduded. 

In  the  Boyal  Proclamation  issued  in  1762  it  waa  declared  that  power 
had  been  given  the  governors  of  the  colonies  therein  referred  to  (Quebec, 
as  it  was  then  called,  being  one)  "to  enact  and  constitute,  with  the 
advice  of  our  said  councils  respectively,  courts  of  judicature  and  public 
JQstiee  within  our  said  colonies  for  the  hearing  and  determining  all 
causes,  as  well  criminal  as  civil,  according  to  law  and  equity,  and  as 
near  as  may  be  agreeable  to  the  laws  of  Cngland  with  liberty  to  all 
persons  who  may  think  themselves  aggrieved  by  the  sentences  of  such 
courts  in  all  civil  cases  to  appeal  under  the  usual  limitations  and 
restrictions  to  us  in  our  Privy  Coundl." 

The  Quebec  Act  of  1774  (14  Geo.  Ill,  ch.  83),  it  was  by  s.  11  con- 
tained the  following :  "  And  whereas  the  certainty  and  lenity  of  the 
criminal  law  of  England,  and  the  benefit  and  advantages  resulting  from 
the  use  of  it,  have  been  sensibly  felt  by  the  inhabitants  from  an  experi- 
ence of  more  than  nine  years,  during  which  it  has  been  nuiformly  admin* 
istered.  Be  it  therefore  further  enacted  by  the  authority  aforesaid, 
that  the  same  shall  continue  to  be  administered  and  shall  be  observed 
as  law  in  the  Province  of  Quebec,  as  well  in  the  description  and  quality 
of  the  offence,  as  in  the  method  of  prosecution  and  trial,  and  the 
punishments  and  forfeitures  thereby  inflicted  to  the  exclusion  of  every 
other  rule  of  criminal  law  or  mode  of  proceeding  thereon  which  did 
or  might  prevail  in  the  said  province  before  the  year  1764  anything 
in  this  Act  to  the  contrary  thereof  in  any  respect  notwithstanding." 

The  *' Province. of  Quebec"  in  1774  meant  the  territory  afterwards 
known  aa  Upper  and  Lower  Canada,  and  what  is  known  now  as  the 
Provinces  of  Ontario  and  Quebec. 

By  this  legislation  the  criminal  law  of  England,  at  least  so  far  as 
adapted  to  the,  circumstances  of  the  colony,  became  the  law  of  the  then 
Province  of  Quebec.  This  law  included  not  only  the  common  law,  but 
a  considerable  body  of  the  statute  law  scattered  through  various  statutes 
passed  from  the  time  of  Henry  III  to  the  time  of  George  III. 

Many  Imperial  statutes  relating  to  the  criminal  law  which  were  in 
force  in  England  in  1764  or  the  later  date  of  1792,  adopted  for  Ontario, 
have  since  been  repealed  by  tho  Imperial  Parliament;  but  it  would 
seem  that  the. repeal  as  to  Ontario  must  be  under  Canadian  law  sub- 
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sequent  to  the  Quebec  Act  or  by  an  Imperial  statute  expressly  applying 
to  this  country.  . 

Yankoughnet,  C,  in  an  Ontario  case,  said:  "While  I  admit  the 
power  uf  the  Imperial  Legislature  to  apply  by  express  words  their 
enactments  to  this  country,  I  will  never  admit  that  without  express 
words  they  do  apply  or  are  intended  to  so  apply."  Penley  T.  Beacon 
Assurance  Co.,  10  Gr.  at  p.  428. 

In  view  of  the  origin  of  Code  sec.  10,  it  is  submitted  that  the 
section  is  to  be  construed  in  a  like  manner  as  the  Quebec  Aot  and  the 
Upper  Canada  statute  of  1880,  from  which  it  originates.  The  words 
"  criminal  law  of  England  "  will  not  cover  everything  which  was  indict- 
able in  1792  as  a  crime  in  England,  but  will  be  interpreted  in  the 
general  way  in  which  <the  term  originally  used  and  so  as  to  exclijide 
statutes,  and  possibly  a  part  of  the  common  law  also,  the  provisions 
of  which  were  (to  use  the  words  of  Bobinson,  C.  J.,  in  Shea  v.  Chdat, 
2  U.C.Q.B.  211,  "inapplicable  to  any  state  of  things  that  ever  existed 
here."  And  see  B.  v.  MeOonnick,  18  U.C.Q.B.,  131 ;  Code  sec.  589,  and 
note  to  same. 

In  Shea  v.  Cheat,  2  U.C.Q.B.  211,  it  was  held  that  the  statute  5  Eliz., 
c.  4,  is  not  in  force  in  Ontario,  but  the  statute  20  Geo.  II,  c.  19,  is, 
though  both  statutes  are  of  a  date  long  anterior  to  the  introduction  of 
the  English  law  in  this  Province.  In  giving  judgment,  Bobinson,  C.  J., 
said,  in  reference  to  the  5  Eliz.,  c.  4,  that  "  it  cannot  possibly  admit  of 
doubt  that  its  provisions  are  inapplicable  to  any  state  of  things  that 
ever  existed  here.  A  clause  here  and  there  might  be  carried  into  effect 
in  this  colony,  or  anywhere,  from  the  general  nature  of  their  pro- 
visions, but  that  is  not  sufficient  to  make  such  a  statute  part  of  our 
law,  when  the  main  object  and  tenor  of  it  is  wholly  foreign  to  the 
nature  of  our  institutions,  and  is,  therefore,  incapable  of  being  carried 
substantially  and  as  a  whole  into  execution."     (Ibid,  at  221.) 

In  Beg.  V.  Mercer,  17  U.C.Q.B.  602,  it  was  held  that  5  and  6  Edw. 
VI,  c.  16,  against  buying  and  selling  public  offices,  is  in  force  in 
Ontario,  under  40  Geo.  m,  c.  1,  as  part  of  the  criminal  law  of  England, 
as  well  as  by  virtue  of  the  Imperial  statute  49  Geo.  Ill,  ch.  126.  See 
now  Code  sec.  162. 

The  statute  32  Hy.  VIII,  ch.  9,  prohibiting  the  buying  of  disputed 
titles  subject  to  adverse  possession,  was  held  to  be  operative  in  Ontario. 
Beasley  v.  Cahill,  2  U.C.Q.B.  320. 

Criminal  prosecutions  for  champerty  and  mainteniince  are  obsolete 
in  England,  and  it  was  recommended  by  the  English  Criminal  Law 
Commissioners  who  drafted  the  Code  upon  which  the  Canadian  Code 
was  based,  that  a  statute  should  be  passed  declaring  them  no  longec 
indictable.     (Fifth  Beport,  pp.  34-39). 

No  criminal  prosecution  of  the  kind  appears  in  contemporary  law 
reports  in  Canada,  nor  is  the  offence  dealt  with  'by  the  Canadian  Crim- 
inal Code.    But  it  is  a  common  law  offence,  and  the  invalidity  of  nj^roc- 
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ments  on  the  grooBd  of  champerty  and  maintenance  has  been  frequently 
set  up  on  the  ground  both  of  the  criminality  and  as  being  against 
public  policy.  See  Meloche  v.  Deguire,  34  Can.  B.C.B.  2^,  8  Can.  Or. 
Gas.  89. 

Pre-Confederatian  provincial  statutes] — A  pre-Confederation  criminal 
law  of  a  province  becomes,  after  Confederation,  subject  to  repeal  only 
by  the  Dominion  Parliament ;  but  the  distinction  between  what  is  federal 
"Criminal  law"  and  what  is  a  regulation  of  a  local  provincial  evil  to 
be  still  dealt  with  by  the  province  primarily  as  a  matter  of  civil  rights, 
is  to  be  drawn  by  reference  to  the  B.N.A.  Act,  1867.  B.  v.  Halifax 
Tramway  Co.  (1898),  30  N.S.B.  468,  Can.  Cr.  Cas.  424.  It  does  not 
follow  that  it  remains  criminal  law  for  federal  purposes  because  the 
pre-Confederation  statute  had  treated  it  as  a  matter  of  criminal  law 
at  a  time  when  the  province  enacting  it  had  complete  legislative  power 
over  criminal  as  well  as  civil  matters.  Ex  parte  Green,  35  N.B.B.  137, 
4  Can.  Cr.  Cas.  182.  So  also  there  may  be  subjects  of  police  regula- 
tion which  may  properly  be  dealt  with  by  the  province  until  the  Domin- 
ion Parliament  deals  with  them  as  part  of  the  criminal  law  and  so  over- 
rides the  provincial  legislation  in  so  far  as  the  two  statutes  may  conflict. 
Hudson  v.  South  Norwich  (1885),  24  Can.  S.C.B.  at  160;  Blouin  v.  City 
of  Quebec  (1880),  7  Que.,  L.B.,  at  22. 

"Criminal  law"  as  a  subject  of  legislative  authority  under  the 
^JSJL  Act  includes  "  laws  purporting  to  deal  with  public  wrongs ;  that 
is  to  say,  with,  offenees  against  society  rather  than  against  the  private 
citixen"  and  not  being  merely  a  local,  municipal,  or  police  regulation. 
Ooimet  v.  Basin  (1912),  46  Can.,  S.C.B.  602;  20  Can.  Cr.  Cas<  458. 
Qoong  Wing  v.  The  King,  6  W.W.B.  270,  49  Can.  S.C.B.  440;  23  Can. 
Cr.  Cas.  113. 

Statutes  passed  by  a  province  prior  to  its  admission  into  Confedera- 
tion and  which  eresfted  new  criminal  offenees  would  remain  in  eifect  in 
that  province  if  not  inconsistent  with  Dominion  legislation  until  re- 
pealed by  the  Dominion  Parliament.  See  B.  v.  Strang  (1915),  43  K.RB. 
190,  24  Can.  Cr.  Cas.  430,  holding  a  pre-Confederation  statute  of  New 
Brunswick  maldng  adultery  an  indictable  offence,  to  be  still  operative 
in  New  Brunswick,  although  the  Dominion  Parliament  had,  in  1886,  re- 
pealed the  pre-Confeder&tion  statute  of  the  province  which  dealt  with 
the  procedure  on  prosecution  for  the  offence. 

SngUih  cfiminal  law  in  Quebec} — The  Quebec  Act,  1774,  followed  the 
cession  made  by  the  Treaty  of  Paris  in  1763,  and  declared  that  the 
criminal  law  of  England  should  be  operative.  This  introduced  the 
Engliidi  common  law  as  to  crimes  so  far  as  adaptable  in  a  ceded  terri- 
tory and  also  the  prior  statutory  English  criminal  law  with  the  like 
limitation,  but  as  ^  the  statute  law,  sec  589  now,  in  effect,  provides  that 
no  prosecution  shall  take  place  under  the  English  Acts  (either  before 
or  subsequent)  unless  made  applicable  in  express  terms  to  British 
possessions  so  as  to  include  Canada. 
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A  docisiou  of  the  Supreme  Court  of  Canada  in  1903  in  the  civil  case 
(»f  Meloche  v.  Deguire,  34  Can.  S.C.R.  24,  8  Can.  Cr.  Cas.  89,  affirms  the 
introduction  of  the  offence  of  champerty  in  the  Province  of  Quebec  as 
part  of  the  criminal  law  under  the  Quebec  Act,  1774.  Sec  also  Price  v. 
Mercier,  18  Can.  S.C.B.  303;  Giegerich  v.  Flentot,  35  Can.  S.C.B.  327; 
Ncwswander  v.Giegerich,  39  Can.  S.C.B.  354 ;  Craig  v.  Thompson,  42  X.8  Jl. 
150.  Champerty  is  not  obsolete  as  a  ground  for  setting  Mide  the 
champertous  contract.  Power  v.  Phclan,  4  Dorion  (Que.)  57;  Hopkine 
V.  Smith,  1  O.L.B.  659 ;  Colville  v.  Small,  22  OX.B.  33,  and  22  O.L.B. 
426.  It  has  been  doubted  whether  a  corporation  can  be  guilty  of  the 
common  law  offence  of  "  Maintenance." 

In  Oram  v.  Hutt  [1914],  1  ch.  98,  Lord  Parker,  of  Waddiugton,  said: 
"  It  may  well  be  that  a  corporation  cannot  commit  the  eommon  law 
offence  of  maintenance.  ...  I  cannot  doubt,  however,  that  an 
agreement  which  if  entered  into  by  an  individual  would  be  void  as  an 
agreement  to  commit  an  illegal  act  would  if  entered  into  by  a  corpora- 
tion be  similarly  void,  and  if  this  is  so,  payments  made  pursuant  to  any 
such  agreement  would  be  ultra  vires  unless  they  could  be  justified  on 
other  grounds."  In  that  case  it  was  held  that  the  payment  of  c^tain 
costs  out  of  the  fu^ds  of  a  trade  union  was,  in  the  circumstances, 
obnoxious  to  the  law  of  maintenance,  and  ultra  vires. 

Nova  Scotia  t  New  Brunswick  and  Prince  Edward  Island] — There 
are  no  statutes,  either  Imperial  or  Canadian,  expressly  dealing  with  the 
introduction  of  English  criminal  law  in  the  Maritime  Provinces.  Tlie 
English  common  law  as  to  crime  became  operative  on  the  settlement  of 
these  provinces  so  far  as  it  was  applicable  to  local  conditions.  Uniacke 
V.  Dickson,  James,  2i87;  Emerson  v.  Maddison  [1906],  A.C.  569; 
B.  V.  Burdell,  1  Old,  126;  B.  v.  Porter,  20  N.S.B.  352. 

For  the  purposes  of  introduction  of  English  law,  the  Provinces  of 
Nova  Scotia  and  New  Brunswick  are  considered  as  acquired  by  settle- 
ment rather  than  by  cession  of  Acadia  under  the  Treaty  of  Utrecht 
in  1713.    Uniacke  v.  Dickson,  James  (Nova  Scotia),  287. 

An  English  colony  instituted  at  a  place  which  was  practically  un- 
occupied does  not,  on  being  peacefully  annexed  to  the  British  Domin- 
ions, absorb  the  law  of  England  further  than  the  latter  is  reasonably 
applicable  to  the  circumstances  of  the  colony.  Cooper  v.  Stuart,  58 
L.J.P.C.  93.  As  to  English  statutes  not  expressly  adopted  in  the  colony 
and  not  expressly  made  applicable  by  any  Imperial  statute,  see  Code 
sec.  589. 

Prince  Edward  Island  was  admitted  into  the  union  by  the  Imperial 
Order-in-Council  of  June  26th,  1873;  see  Vol.  4,  B.S.C.,  1906,  p.  3175. 

Criminal  law  of  England  applicable  to  British  Colnmbia. 

11.  The  criminal  law  of  England  a$  it  existed  on  the  nine- 
teentli  day  of  November,  one  thousand  eight  hundred  and  fifty- 
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eighty  in  sa  far  a»  it  has  not  been  repealed  by  any  ordinance  or 
Act — still  having  the  force  of  law-^-of  the  colony  of  British 
Colmnbia,  or  the  colony  of  Vancouver  Island,  passed  before  the 
union  of  the  said  colonies,  or  of  the  colony  of  British  Columbia 
passed  since  such  union,  or  by  this  Act  or  any  other  Act  of  the 
Parliament  of  Canada,  and  as  altered,  varied,  modified  or  affected 
by  any  such  ordinance  or  Act,  shall  be  the  criminal  law  of  the 
province  of  British  Columbia. 

Origin]— B.S.C*  1886,  ch.  144,  sec.  2. 

Introdncticn  of  English  criminal  law  in  British  Columbia] — By  Boyal 
Froelamation  the  EnglisK  criminal  law  had  been  expressly  proclaimed 
in  the  colony  of  British  Columbia  as  of  November  19,  1858.  English 
criminal  law  continued  the  law  of  British  Columbia  except  as  varied 
by  its  colonial  statutes  down'  to  the  union  with  the  Dominion  of  Canada 
in  1871.    Sec.  11  of  the  Code  is  a  declaration  of  its  further,  contimiance. 

British  Columbia  was  admitted  into  the  union  by  the  Imperial 
Order-in-CouncU  of  May  16th,  1871 ;  see  Vol.  4,  B.S.C.  1906,  p.  3165. 

The  Sunday  Observance  Act,  1863,  as  contained  in  the  Laws  of 
British  Columbia  Revised  1871,  was  the  law  in  British  Columbia  at  the 
time  of  the  anion,  sec.  1  of  that  Act  reading  as  follows: — "  1.  The  law, 
statutory  and  otherwise,  and  the  penalties  for  the  ^iforeement  thereof, 
as  at  present  existing  and  in  force  in  England  for  the  proper  observance 
of  the  Lord's  Day,  commonly  called  Sunday,  as  referred  to  in  the 
schedule  hereto,  shall  be  deemed  and  taken  to  have  been  included  in  the 
proelamation  made  and  passed  on  November  19,  A.D.  1858,  and  to  be 
of  full  force  and  effect  in  the  said  colony,  with  and  under  the  same 
penalties  mutatis  mutandis  in  all  respects  as  if  the  said  laws  had  been 
specially  mentioned  and  enacted  in  the  said  proclamation  of  the  19th 
day  of  November,  A.D.  1858." 

In  the  jMshedule  to  the  Act  the  following  appears: — "29  Car.  II., 
ch.  7,  so  far  as  the  same  is  applicable  to  the  said  colony."  Sec.  53,  sub- 
sec.  130,  of  the  Municipal  Act  (ch.  170,  2  Geo.  V,  R.S.B.C.  1911), 
being  held  to  be  in  its  nature  criminal  law  and  ultra  vires,  as  beyond 
the  competency  of  the  British  Columbia  legislature.  (B.  v.  Waldon,  19 
B.C.B.  539,  6  W.W.B.  850,  20  Cr.  Cas.  405),  it  may  follow  that  in 
British  Columbia  29  Car.  II,  ch.  7,  is  in  force  as  well  as  the  Lord's  Day 
Act  (Dominion)  (ch.  153,  R.S.C.  1906),  by  virtue  of  sec.  16  of  the 
latter  statute. 

liie  offence  of  breaking  into  a  counting-house  ajod  stealing  money 
therefrom  as  declared  by  the  English  statute  7^8  Geo.  IV,  c.  29,  s.  15, 
vm»  a  part  of  the  criminal  law  of  British  Coliunbia  prior  to  its  admis- 
sion into  Confederation,  and  remains  in  force  under  Cr.  Code,  s.  11, 
subject  to  the  change  made  by  the  Criminal  Code  as  to  «thc  nature  of 
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the  punishment.    See  Or.  Code,  s.  460,  re  Dean,  48  Can.  S.G Jt.  235,  3 
W.W.B.  1037. 

Champerty  and  moMiienanoe^ — The  laws  of  mainteuanoe  and  cham- 
perty as  they  existed  in  England  on  19th  November,  1858,.  are  in  foree 
in  British  Columbia,  and  an  agreement  for  a  champertous  consideration 
is  absolutely  null  and  void.  The  defence  that  an  agreement  is  cham- 
pertous and  therefore  void  is  open  to  others  than  those  who  are  parties 
to  the  agreement.  Briggs  v.  Fleutot,  10  B.C.B.  309,  affirmed  sub  nom. 
Giegerich  v.  Fleutot,  35  Can.  S.C.B.  327 ;  Newswander  v.  Qiegerieh,  39 
Can.  S.C.B.  354 ;  and  see  cases  cited  under  sec.  10  supra  **  English  crim- 
inal law  in  Quebec,"  and  cases  cited  under  sec.  12,  infra. 

As  to  English  statutes  not  expressly  adopted  in  the  provinee  and 
not  expressly  made  applicable  by  any  Imperial  legislation,  see  Code 
sec.  589. 

Criminal  law  of  England  applicable  to  Manitoba* 

12.  The  criminal  law  of  England  as  it  existed  on  the  fifteenth 
day  of  July,  one  thousand  eight  hundred  and  seventy,  in  so  far 
as  it  is  applicable  to  the  province  of  Manitoba,  and  in  so  far  as 
it  has  not  been  repealed,  as  to  the  Province,  by  any  Act  of  the 
Parliament  of  the  United  Kingdom,  or  by  this  Act  or  any  other 
Act  of  the  Parliament  of  Canada,  and  a&  altered,  varied,  modified 
or  affected,  as  to  the  Province,  by  any  such  Act,  shall  be  the 
criminal  law  of  the  province  of  Manitoba. 

Oriffin] — 51  Vict.  Can.  ch.  83,  sec.  1. 

Introduction  of  English  criminal  law  in  Manitoba] — Champerty  as 
a  criminal  oflPence  is  to  be  considered  as  having  become  obsolete  in 
England  prior  to  1870,  and  the  older  English  criminal  law  of  champerty 
consequently  did  not  become  part  of  the  law  of  Manitoba  under  the 
English  Law  Introduction  Act.  Thompson  v.  Wishart  (1910),  19  Man. 
t.R.  340;  but  see  Meloche  v.  Deguire,  34  Can.  8.C.R.  24,  8  Can.  Cr. 
Cas.  89. 

The  latter  case  was  discussed  in  Thompson  v.  Wishart,  and  emphasis 
laid  on  the  words  '*  in  so  far  as  it  applicable  "  which  appear  in  Codo 
sec.  12.  It  will  be  observed  that  these  words  do  not  appear  in  sees.  10 
and  11,  which  were  consolidated  from  a  different  statute. 

The  Imperial  Order-in-Council  admitting  Rupert's  Land  (by  which 
name  the  territories  of  the  Hudson's  Bay  Company  were  called)  info 
the  union  was  made  on  June  23,  1870,  and  seta  forth  the  deed  of  sur- 
render made  by  the  Hudson's  Bay  Company  to  the  Crown,  dated  Novem- 
ber 19,  1869,  the  text  of  which  is  to  be  found  in  Vol.  4,  B.S.O.  1906, 
pp.  3143-3163;  and  see  The  Rupert's  Land  Act  1868,  Imp.,  31-32  Vict., 
ch.  105. 
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The  Manitoba  Act  1870  (33  Viet.,  Oen.,  ch.  3)  made  provision  for 
the  organization  of  the  Province  of  Manitoba  from  part  of  the  ierri- 
tory  80  surrendered  and  the  establishment  of  its  local  government  f  rom^ 
and  after  the  passing  of  the  Order-in-Council  of  June  23,  1870.'  The 
boundaries  were  extended  by  the  statute  44  Vict.,  Can.,  ch.  14,  and 
Canadian  statutes  1912,  ch.  32. 

Alberta  and  Saslcatchewan] — ^When  the  Provinces  of  Saskatchewan 
and  Alberta  were  formed  by  the  Saskatchewan  and  Alberta  Acts,  the 
North- West  Territories  Act  ceased  to  a/pply  to  them,  bb  by  the  North- 
west Territories  Amendment  Act  passed  at  the  same  session  of  the 
Parliament  of  Canada,  and  which  came  into  force  on  4he  same  day  as 
the  Saskatchewan  and  Alberta  Acts,  namely,  1st  September,  1905,  the 
words  "North-West?  Territories"  used  in  that  Act  were  changed  io 
mean  only  the  territory  north  of  those  Provinces  and  the  Province  of 
Mamitoba,  excepting  the  Yukon  Territory,  but  it  was  by  the  Saskatch- 
ewan and  Alberta  Acts  expressly  provided  that  all  laws,  so  far  as  they 
were  not  inconsistent  with  anything  contained  in  those  Acts,  or  where 
those  Acts  contained  no  provision  intended  as  a  substitute  therefor  ex- 
isting immediately  before  the  coming  into  effect  of  those  Acts  in  the 
Territories  thereby  established  into  Provinces,  should  continue  in  those 
Provinces  as  if  those  Acts  had  not  been  passed.  B.  v.  Standard  Soap 
Co.,  12  Can.  Cr.  Cas.  290,  at  295,  6  W.L.B.  64. 

The  Provinces  of  Alberta  and  Saskatchewan  were  established  out 
of  part  of  the  Canadian  territory  previously  known  as  the  "  North- West 
Territories."  This  was  done  by  the  Statutes  of  the  Dominion  of  Canada 
assented  to  on  July  20th,  1905,  the  "  Alberta  Act "  being  ch.  3  of  4-5 
Edw.  VI.  (Can.)  and  the  "Saskatchewan  Act"  being  ch.  42  of  the 
same  session.  Each  of  these  Acts  provides  that  all  Courts  of  civil  and 
criminal  jurisdiction  in  the  new  province  shall  continue,  subject  to 
change  by  competent  authority,  and  that  on  the  abolition  of  the 
"  Sopreme  Court  of  the  North- West  Territories  "  and  the  constitution 
in  either  of  the  Provinces  of  a  Superior  Court  of  criminal  jurisdiction, 
the  procedure  in  criminal  matters  which  then  obtained  in  respect  of 
the  Supreme  £!ourt  of  the  North-West  Terriiories  shall,  until  otherwise 
provided  by  competent  authority,  continue  to  apply  to  such  Superior 
Court,  and  that  the  Govemor-in-Council  may  at  any  time  and  from  time 
to  .time  declare  all  or  any  part  of  sueh  procedure  to  be  inapplicable  to 
sneh  superior  eourt 

While  the  Supreme  Court  of  Alberta  has  taken  the  place  of  the 
Supreme  Court  of  the  N.W.T.  in  Alberta,  it  is  an  entirely  different 
Court,  and  is  not  bound  by  dedstons  of  that  Court  any  more  than  it 
would  be  by  the  deeisions  of  its  sister  Court  of  the  Province  of  Sss- 
katehewan  whieh  occupies  the  same  relation  to  the  earlier  Court.  B.  v. 
Thompson,  1  W.W.B.  277,  21  Can.  Cr.  Cas.  81 ;  per  Harvey,  C.  J. 
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[§•!*]  Criminal  Code  (Part  I) 

Efect  of  Act  on  Remedies. 

CItH  remedy  Bot  suspended* 

13.  No  civil  remedy  for  any  act  or  omission  shall  be  sus- 
pended or  affected  by  reason  that  such  act  or  omission  amounts 
to  a  criminal  offence. 

Origin]— Codo  of  1892,  sec.  534. 

Criminal  torts]-p^This  section  was  probably  intended  to  separate 
the  criminal  consequences  of  a  criminal  tort  from  the  civil  consequences, 
and  to  abropfate  the  rule  which  prevailed  prior  to  the  Code  that  pnbljc 
justice  must  first  be  vindicated  before  a  civil  action  could  be  brought 
for  a  felonious  act.  Walsh  v.  Nattress,  19  U.C.C.P.  453;  Pease  v. 
McAloon,  1  Kerr  (N.B.),  111;  Brown  v.  Dalby,  7  U.C.Q.B.  162;  Living- 
stone V.  Massey,  23  U.C.Q.B.  156;  Williama  v.  Robinson,  20  U.C.CP. 

255;  Taylor  v.  McCuUough,  8  Ont.  R.  330;  E .  v.  F .,  11  O.L.R. 

582, 

The  effect  which  the  criminal  law  had  upon  the  tort  could  be 
removed  only  by  the  Federal  Parliament  having  jurisdiction  over  the 
criminal  law ;  but  it  would  still  remain  for  the  provincial  legislature  to 
decide  whether  or  not  there  should  be  any  "  civil  remedy "  under  a 
particular  state  of  facts.  Sec.  13  does  not  declare  that  there  shall  be 
a  civil  remedy  immediately  exercisable  not^thstanding  the  crime, 
although  that  result  may  follow  in  most  provinces  because  of  their 
existing  civil  law.  Sec.  13  deals  only  with  the  effect  of  a  crime  upon 
whatever  civil  remedy  the  provincial  law  may  allow.  It  still  remains 
for  the  provincial  legislature  to  declare,  if  it  chooses,  the  conditions 
precedent  to  any  civil  remedy  or  to  declare  that  there  shall  be  no  civil 
remedy  for  a  criminal  tort.  In  that  view  of  the  matter  there  is  no 
attempted  infringement  of  provincial  constitutional  rights  such  as  was 
suggested  in  Paquet  v.  Lavoie,  7  Que.  Q.B.  277,  6  Can.  Cr.  Cas.  314. 

If  however,  the  enactment  had  been  of  wider  scope  than  the  present 
sec.  13,  and  had  declared  that  notwithstanding  any  provincial  law  to 
the  contrary,  the  person  wronged  by  a  criminal  act  should  have  a  claim 
for  damages  whether  or  not  the  wrongdoer  were  otherwise  proecuted, 
it  seems  probable  that  the  federal  authority  would  be  held  to  override 
the  provincial  law  to  that  extent.  See  re  Location  plans  and  City  of 
Regina  5  W.W.R.  413.  The  provincial  legialative  authority  as  to 
"  property  and  civil  rights "  is  necessarily  subject  to  such  federal 
legislation  which  brings  a  particular  civil  right  within  the  ambit  of 
the  subject  "Criminal  law  and  procedure"  which  the  B.N,A.  Aet 
assigns  exclusively  to  the  Federal  Parliament.  Compare  Code  sec.  283 
as  to  the  separation  of  civil  and  criminal  matters  and  see  Toronto  Ry. 
Co.  V.  The  King  .29  Can.  Cr.  Cas.  29,  reversing  34  O.L.R.  589,  25  Can. 
Cr.  Cas.  1S3  (as  to  civil  and  criminal  nuisbnces).  See  also  sees.  23-26, 
29-36,  41*43,  46-64,  sec.  314  (&),  7.^4.     1131,  1143-116L 
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EpFEOT  ok  RfeMEDFES  [§18] 

In  Manitoba  the  queritiotf 'itf  th«  '^bnit^dtionktttf^  tyf  Ood«'^0e.-13'u^& 
raiaed  in  Attorney-Oeneral  v.  Kelly,  9  W.W.R.  243,  affirmed  9  \V.W.%  492, 
but  it  did  not  become  necessary  for  the  court  to  decide  the  point.  It 
was  there  held  that  it  Is  not  a  positive  rule  of  law  or  practice  that  a 
May  of  proceedings- will  be  granted  in  a  civil  action  until  after  the 
trial  of  a  criminal  charge  baaed  on  the  same  facts;  the  matter  is  one 
of  discretion.  Attomey-Qeneral  v.  Kelly,  supra.  If  the  defendant 
were  within  the  jurisdiction  and  willing  to  be  tried  by  the  courts  in  the 
regular  way  on  the  criminal  charge,  it  might  be  proper  to  restrain  the 
civil  action  at  least  to  the  extent  of  not  compelling  the  defendant  to 
make  production  or  be  examined  for  discovery.  Attorney-General  v. 
Kelly,  9  W.W.B.  492 ;  per  Richards,  J.  A. ;  but  the  fact  that  a  defendant 
is  out  of  the  jurisdiction  and  is  resisting  extradition  on  the  criminal 
charge  will  ordinarily  be  a  ground  for  refusing  a  stay  of  the  civil 
action.    Ibid. 

BInUmtilowt  Wtween  felony  and  misdemeiuionr  nbollBbe44 

14.  The  dictinction  between  felony  and  misdemeanour  is 
abolished,  and  proceedings  in  re&pect  of  all  indictable  offences, 
except  so  far  as  they  are  herein  varied,  shall  be  conducted  in 
the  same  manner. 

Or^«n1— <;ode  of  1892,. sec.  535. 

Felony  and  wwdemeanorl — As  to  provisions  of  the  _  former  law 
whieh  remain  unaffected  by  the  Code,  the  former  distinction  is  still 
important.  So,  if  a  practice  as  to  bail  is  limited  to  misdemeanors  and 
the  case  is  not  specifically  covered  by  the  bail  provisicms  of  the  Code, 
such  practice  will  not  apply  to  an  offence  which  but  for  sec.  14  would 
be  termed  a  felony.  B.  v.  Pox,  2  O.W.B.  728,  7  Can.-  Cr.  Cas.  457; 
Ez  parte  Fortier,  13  Que.  K.B.  251,  6  Can.  Cr.  Cas.  191. 

But  a  provision  in  a  pre-Confederation  Habeas  Corpus  Act  for  the 

prisoner's  discharge  on  failure  to  prosecute  for  the  felony  for  whieh 

he  was  committiid,  has  been  held  to  apply  equally  to  a  charge  of  an 

indictable  offenee  which  was  formeifly  a  misdemeanor.    B.  t.  H.  B< 

t^ameron,  1  Can.  Cr.  Cas.  169  (Que.). 

And  the  consent  of  counsel  for  the  accused  to  the  use  of  Qvtdeaee 
previeuely  given  on  the  hearing  of  a  charge  against  another  person  will 
be  equally  effective  whether  the  offence  which  is  -the  subject  of  the  trial 
was  formerly  a  misdemeanor  or  a  felony,  althougli  before  the  Code 
each  a  consent  was  legal  in  misdemeanor  only.  B.  v.  Fox,  2  O.W^B. 
728,  7  Can.  Cr.  Cas.  457. 

Calling  the  offence  a  misdemeanor  in  the  statute  creating  it '  will 
not  affect  a  juriadietion  to  try  the  same  clearly  conferred  on  magis- 
tral.   B.  ▼.  Kennedy,  6  Can.  Cn  Cas.  29,  35  N.S.B.  266. 
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It  16 J  Criminal  Codk  (Pakt  1) 

When  offence  i^nnisliftble  under  more  Hian  one  Act  or  Inw.  • 

15.  Where  an  act  or  omission  constitutes  an  offence,  punish-, 
able  on  summary  conviction  or  on  indictment,  luidcr  two  or 
more  Acts,  or  both  under  an  Act  and  at  common  law,  the  offender 
shall,  unless  the  contrary  intention  appears,  be  liable  to  l)e 
prosecuted  and  punished  under  either  or  any  of  such  Acts,  or 
at  common  law,  but  shall  not  be  liable  to  be  punished  twice  for 
the  »ame  offence. 

Origin]— Code  ol  1892,  sec.  933. 

Prosecutions  at  Common  law] — The  Code  of  1906  amplified  sec*  933 
of  the  Code  of  1892  in  making  express  mention  of  the  retention  of 
common  law  offences.  Matters  of  defence  at  common  law  had  been 
retained  by  sec.  7  of  the  former  Code,  now  sec.  16,  but  the  question 
of  punishment  for  offences  deektred  by  statute  without  ex|>ress  menjUpoi 
of  a  penalty,  and  the  question  of  possible  common  law  offence  .not 
covered  by  the  penal  clauses  of  the  Code  were  left  open  for  judicial 
determination.  The  English  draft  Criminal  Code  had  contained  a  clause 
expressly  abrogating  the  common  law  with  respeet  to  criminal  offences 
so  that,  if  it  had  passed,  a  prosecution  could  not  be  laid  if  it  should 
develop  that  some  class  of  common  law  offence  had  not  been  provided 
for  in  the  Code.  The  draft  Code  did  not  become  law  in  England,  there 
being  strong  opposition  on  the  i>art  of  the  judges  who  were  asked  to 
report  on  it,  to  this  proposed  abrogation  of  the  common  law.  Pollock, 
C.B.,  said  he  had  "no  such  confidence  in  the  sagacity  of  any  man  or 
any  set  of  men  as  to  expect  that  every  contingency  bo  provided  for." 
The  Canadian  Parliament  left  out  this  objectionable  clause  of  the 
English  draft  Code  in  formulating  the  Canadian  Criminal  Code  of  1892 
and  furthermore  enacted  what  is  now  sec.  16  as  to  matters  of  defence 
or  of  justification  or  excuse  under  the  rules  and  principles  of  common 
law.    This  was  followed  by  several  judicial  decisions  on  the  point. 

In  Union  Colliery  Co.  v.  The  Queen,  31  Can.  8.C.B.  81,  4  Can.  Cr. 
Cas.  400,  it  was  said  that  Parliament  never  intended  to  repeal  the 
common  law,  except  in  so  far  as  the  Code  either  expressly  or  by  impUea- 
tion  repeals  it.  So  that  if  the  facts  stated  in  an  indictment  constitute 
an  indictable  offence  at  common  law,  and.  that  offence  is  not  dealt,  with 
in  tiie  Code,  then  unquestionably  an  indictment  will  lie  at  eemmon  law; 
and  even  if  the  offence  has  been  dealt  with  in  the  Code,  bnt  merely  by 
way  of  statement  of  what  is  law,  then  both  are  in  force.  Union 
Colliery  Co.  v.  The  Queen,  per  Sedgewick,  J. 

In  Ontario  it  was  held  that  the  common  law  jurisdiction  aa  to.  crime  was 
still  opexative,  notwithstanding  the  Code  of  1892,  and  even  in  cases 
provided  for  by  the  Code,  iinless  there  waa  such  repugiMmoy  ms  to  give 
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prevalence  to  the  latter  law.    B.  v.  Cole  (1902),  5  Can.  Cr.  Cas.  330, 
3  OJUSL.  389. 

In  Nova  Scotia  it  was  held  that  the  Code  of  1892  was  intended  to 
make  complete  and  exhavative  provision  as  to  the  subjects  withwhicli 
it  dealt,  in  so  far^  at  all  events,  as  it«  provisions  related  to  procedure. 
B.  V.  Snelgrove,  16  Can.  Cr.  Cas.  189,  'M)  N.H.B.  400. 

As  to  common  law  offences  not  included  in  the  Code,  the  right  of 
prosecution  is  founded  on  the  omission  from  the  Code  of  any  clause 
abrogating  the  common  law  in  such  manner  as  was  proposed  by  the 
Engliah  draft  Code.  Sec.  15  refers  in  terms  only  to  such  common  law 
offences  as  are  provided  for  in  the  Code  or  in  some  other  statute,  and 
this  for  the  purpose  of  declaring  that  the  offender  may  be  punished 
either  at  common  law  or  under  the  particular  statute  dealing  with  it. 
But  an  important  qualification  is  added  and  that  is  that  the  alternative* 
remedy  shall  not  apply  if  a  contrary  intention  appears.  The  Code  will 
prevail  over  the  common  law  wherever  there  is  a  repugnancy.  B.  v.  Cole 
(1902),  3  OX.B.  389,  5  Can.  Cr.  Cas.  330;  B.  v.  Walkem,  14  B.C.B.  7, 
14  Can.  Cr.  Cas.  122.  And  as  between  different  statutes,  the  law  which 
is  later  in  date,  as  well  as  later  in  position  in  the  statute  book,  must, 
in  caae  of  inconsistency  or  repugnancy,  prevail  against  the  earlier  in 
time  and  place;  per  Boyd,  C,  in  B.  v.  Bose,  27  O.B.  195. 

The  criminal  common  law  of  England  is  still  in  force  in  Canada 
except  in  so  far  aa  repealed  either  expressly  or  by  implication.  Brousseau 
V.  The  King  (1917),  56  S.CJfc.  22. 

Defences  available  at  (xymmon  law'] — See  sec.  16. 

For  the  name  offence]— In  B.  v.  Pope,  5  W.W.B.  1070,  7  A.L.B,  169. 
22  Can.  Cr.  Cas.  327,  Stuart,  J,  said: 

"  With  respect  to  sec.  15  of  the  Code  wluch  says  that  a  man  shall 
not  be  punished  twice  for  the  same  offence  we  have  the  high  authority 
of  Archbold  (24th  ed.,  p.  177),  for  the  view  which,  I  think,  is  the 
correct  one,  that  this  means,  "  for  the  aame  act  or  omission."  Bef erring 
to  the  parallel  English  statute  Archbold  saya:  "Perhaps  the  enactment 
would  have  been  clearer  if,  for  the  word  '  offence  *  at  the  end  had  been 
substituted  the  words  'act  or  omission.'  But  it  does  no  more  than 
extend  to  statutory  offences  the  common  law  rule  laid  down  in  The 
Queen  v.  Milea^  24  Q.BJ).  423."  And  see  Beg.  v.  Grimwood,  60  J.P. 
809^  Ck>de  sec  907. 

Bee.-  1079  deelares  that  when  any  person  convicted  of  any  offence 
haa  paid  the  penalty  or  undergone  the  punishment  awarded  he  shall  be 
released  from  all  "  further  or  other  "  criminal  proceedings  for  the  same 
"cause." 

Defences  of  awtrefois  ooryoioi  or  autrefois  acquit  for  suhataniially 
the  same  offence] — See  Code  sees.  906  and  907. 
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[51*]  Criminal  Code  (Part  1) 

Justification  or  Excuse, 

Common  law  rule  In  force. 

16.  All  rules  and  principles  of  the  common  law  which  render 
any  circumstances  a  justification  or  excuse  for  any  act,  or  a 
defence  to  any  charge,  shall  remain  in  force  and  be  applicable 
to  any  defence  to  a  charge  under  this  Act  except  in  so  far  as 
they  are  hereby  altered  or  are  inconsistent  herewith. 

Origin]— Bee.  7,  Code  of  1892. 

Except  in  so  far  as  altered^  etc] — The  exception  at  the  end  of  Code 
soc.  16  is  specially  referred  to  in  R.  v.  Bonner  (1913),  21  Can.  Cr.  Cas. 
442,  447,  per  Martin,  J.  A.,  in  support  of  the  proposition  that  dangerous 
explosions  otherwise  within  Code  sec.  Ill  are  not  excused  by  the  fact 
that  the  property  injured  belonged  to  the  accused. 

"  Without  lawful  excuse,'*] — Some  offences  under  the  Code  are 
expressly  qualified  in  the  enacting  clauses  by  appending  the  limitative 
words  **  without  lawful  excuse  "  to  the  description  of  the  act  or  neglect 
which  is  to  be  penalized.  Were  the  jurisdiction  in  civil  and  criminal 
matters  vested  in  the  same  legislature  such  a  limitation  would  appear 
superfluous  for  an  act  could  not  be  lawful  and  criminal  at  the  same 
time.  But  with  the  division  of  legislative  authority  under  the  Canadian 
constitution  it  will  be  seen  that  the  matters  of  justification  or  excuse 
referred  to  under  Code  sec.  16  and  following  sections  may  not  cover 
certain  matters  which  may  be  justified  under  provincial  law  and  which 
it  is  not  desired  to  mnke  crimes  under  the  supervening  powers  of  the 
Dominion  Parliament  as  to  criminal  law.  As  to  such  the  limitation  of 
the  offence  by  the  words  "  without  lawful  excuse "  would  involve  a 
consideration  of  provincinl  statutory  law.  Under  Code  sec.  229,  for 
example,  it  is  an  offence  to  be  found  in  a  disorderly  house  "  without 
lawful  excuse."  The  defence  may  presumably  set  up  not  only  circum- 
stances which  would  at  common  law  justify  his  presence  in  the  house 
but  show  that  he  was  rightfully  there  in  pursuance  of  a  duty  imposed 
under  municipal  or  provincial  authority,  for  example,  a  sanitary  officer 
on  inspecting  the  premises  under  a  Public  Health  law  or  ordinance. 
The  words  "  without  lawful  excuse  "  will  be  found  in  Code  sees.  229, 
237,  241,  242,  243,  244,  246,  247,  248,  252.  Compulaion  from  neccroity 
arising  from  hunger  does  not  excuse  a  crime.  B.  v.  Dudley  (1884), 
14  Q.B.D.  273;  compare  R.  v.  Stratton,  21  St.  Trials,  1040  at  1223,  1230. 

Common  laio  jurisdiction] — The  common  law  jurisdiction  as  to  crime 

'is  still  operative  notwithstanding  the  Code,  and  even  in  cases  provided 

for  by  the  Code,  unless  there  is  such  repugnancy  as  to  give  prevalence 

to  the  latter  law.    R.  v.  Cole,  3  O.L.B.  389,  5  Can.  Cr.  Cas.  330;  B.  v. 

Walkom,  14  B.C.B.  7. 
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Justification  or  Excuse  [|H] 

See  also  note  to  sec  15. 

Defence  of  res  judicata] — See  note  to  sec.  906. 

Mens  real — See  sccd.  69-72. 

Children  voder  seven. 

IT.  No  persoii  shall  be.  convicted  of  an  offence  by  reason  of 
any  act  or  omission  of  such  person  when  under  the  age  of  seven 
years. 

Ori^]— Sec.  9,  Code  of  1S92. 

Legal  incapacity  for  crime] — This  is  in  accordonee  with  the  common 
law  under  which  a  child  under  the  age  of  seven  years  is  doU  inoapax 
and  no  evidence  was  admissible  to  rebut  that  presumption.  Marsh  v. 
Loader,  14  C.B.N.S.  535. 

Children  hetween  seren  and  thirteen. 

18.  No  person  shall  be  convicted  of  an  offence  by  reason  of 
an  act  or  omission  of  such  person  when  of  the  age  of  seven,  but 
under  the  age  of  fourteen  years,  unless  he  was  competent  to  know 
the  nature  and  consequences  of  his  conduct,  and  to  appreciate 
that  it  was  wrong. 

OrvM»1— See.  10,  Code  of  1892. 

ChUd  hetween  seven  and  fonrteen] — Sec.  18  deals  only  with  the 
mental  capacity  of  the  child  to  distinguish  between  right  and  wrong. 
B.  V.  Hartlen,  2  Can.  Cr.  Cas.  12  (N.S.).  Sec.  298  specially  provides 
thai  no  one  under  the  age  of  fourteen  can  be  guilty  of  rape.  As  to 
other  sexual  offences,  see  sees.  202-206,  292-294. 

The  evidence  of  malice,  which  is  to  supply  age  should  be  strong 
and  clear  beTond  all  doubt  and  contradiction;  but  if  it  appear  to  the 
Court  and  jury  that  the  offender  was  doli  capax  and  could  discern 
between  good  and  evil,  ho  may  be  convicted.  1  Bussell  on  Crimes,  6th 
ed.,  115;  Boscoe's  Crim.  Evidence,  12th  ed.,  856;  B.  v.  Waite  [1892], 
2  Q.B.  600. 

A  charge  of  perjury  cannot  be  sustained  against  a  child  under 
fourteen  without  proof  of  guilty  knowledge  of  wrong  doing.  Code  sec. 
18  has  not  changed  the  common  law  which  presumed  against  guilty 
knowledge  where  the  accused  was  under  the  age  of  fourteen.  B.  v. 
Canrery,  11  Can.  Cr.  Cas.  381. 

Juvenile  Courts] — Where  Juvenile  Courts  have  been  established 
under  the  Juvenile  Delinquents  Act,  Can.,  1908,  ch.  40  as  amended  by 
1912,  ch.  30  and  1914,  ch.  39,  its  provisions  will  control  as  to  trials  of 
children  under  sixteen  years  of  age. 

Theft  by  juveniles  under  sixteen] — See  sees.  800-821. 
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Insanity.— Delusions. — Presumption  of  sanltj. 

IS.  No  person  shall  bo  convicted  of  an  offence  by  reason  of 
an  act  done  or  omitted  by  him  when  labouring  under  natural 
imbo(rility,  or  disease  of  the  mind,  to  such  an  extent  as  to  render 
him  incapable  of  appreciating  the  nature  and  quality  of  the  ai^t 
or  omission,  and  of  knowing  that  such  an  act  or  omission  was 
wrong. 

2.  A  person  labouring  under  speidfic  delusions,  but  in  other 
res|>ecrts  sane,  shall  not  be  acquitted  on  the  ground  of  insanity, 
under  the  provisions  hereinafter  contained,  unless  the  delusions 
caused  him  to  believe  in  the  existence  of  some  state  of  things 
which,  if  it  existed,  would  justify  or  excuse  his  act  or  omission. 

3.  Every  one  shall  be  presumed  to  be  sane  at  the  time  of  doing 
or  omitting  to  do  any  act  until  the  contrary  is  proved. 

Ori/7tnl— Sec.  11,  Code  of  1892. 

Defence  of  insanity] — It  is  for  the  defence  to  prove  that  the  accused 
wna  not  sane  at  the  time  of  committing  the  acts.  B,  v.  Coelho  (1914), 
10  Cr.  App.  R.  210;  R.  v.  Hawkes,  9  W.W.R.  445,  32  W.L.R.  720,  25 
Can.  Cr.  Cas.  29;  McNaughten's  case,  10  Clark  &  P.,  200. 

The  proof  is  to  be  by  a  preponderance  of  evidence  to  the  satisfac- 
tion of  the  jury.  R.  v.  Anderson,  22  Can.  Cr.  Cas.  455;  B.  v.  Jefferson, 
1  Cr.  App.  R.,  95. 

It  is  misdirection  to  say  that  the  defence  must  be  made  out  beyond 
n  reasonable  doubt.  R.  v.  Anderson,  Hupra;  and  see  R.  v.  Myshrall, 
8  Can.  Cr.  Cas.  474. 

The  rule  laid  down  by  the  judges  in  reply  to  a  question  put  to  them 
by  the  House  of  Lonfa,  in  McNaghten's  Case  (1843),  4  St.  Tr.  N.S. 
847,  10  Clark  &  F.  200,  1  Car.  &  K.  130,  was  as  follows:  "Notwith- 
standing the  party  accused  did  the  act  complained  of,  with  a  view, 
under  the  influence  of  insane  delusion,  of  redressing  or  revenging  some 
supposed  grievance  or  injury,  or  of  producing  some  public  benefit,  he  is 
nevertheless  punishable,  according  to  the  nature  of  the  crime  committed- 
if  he  knew  at  the  time  of  committing  such  crime  that  ho  was  acting 
contrary  to  law;  by  tvhich  expression  we  mean,  the  law  of  the  land.** 
And  this  rule  was  followed  and  applied  in  R.  v.  Riel  (No.  2)  (1885), 
1  Terr.  L,R.  23.  Leave  to  appeal  was  refused  by  the  Privy  Council. 
Riel  ▼.  The  Queen,  10  A.C.  1875,  16  Cox  C.C.  48. 

The  words  "  the  nature  and  quality  of  the  act "  in  the  second  and 
third  answers  of  the  judges  in  McNaghten's  Case  (1843)  10  CI.  &  Pin. 
200,  210,  refer  only  to  the  physical  character  of  the  act  in  question, 
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and  are  not  meant  to  iliKtinguisli  between  its  pliysieal  and  moral  aspect s. 
Rex  V.  Georges  Codero,  12  Cr.  App.  R.  21. 

In  Reg.  V.  RoPs  Tuckett,  1  Cox  O.C.  10.'!,  where  the  drtViicc  was 
insanity,  counsel  for  the  accused  tendered  evidence  that  the  accused's 
maternal  grandfather  had  been  confined  in  a  lunatic  asylum.  Maule,  J., 
said:  "I  know  that  these  questions  are  generally  admitted.  It  is  a 
matter  of  fact,  and  not  a  matter  of  law,  that  insanity  is  often  heredit- 
ary in  a  family,  but  I  think  you  should  prove  that  in  the  first  instance , 
by  the  testimony  of  medical  men  and  then  your  question  will  be  legiti- 
mate/* 

The  Court  in  its  discretion  will  read  a  doctor's  report  of  the  mental 
state  of  an  appellant  founded  on  an  examination  made  before,  but 
drawn  up  after,  the  date  of  the  act  charged,  and  not  put  in  at  the  trial. 
R,  V.  Coelho,  10  Cr.  App.  R.  210. 

It  is  not  a  good  defence  that  defendant,  though  he  can  distinguish 
lictween  right  and  wrong,  is  so  affected  by  disease  that  ho  is  incapable 
of  controlling  his  actions.  Rex  v.  Coelho,  10  Or.  App.  R.  210;  30  T.L.R. 
535;  R.  V.  Creighton,  14  Can.  Cr.  Cas.  349;  but  see  contra  R.  v.  Hay, 
22  Cox,  C.C.  268;  R.  v.  Fryer,  24  Cox  C.C.  403.  For  a  discussion  of 
the  question  of  insanity  see  Mercier  on  Criminal  Responsibility  and 
McNaghten's  Case,  10  Clark  k  F.,  200,  4  St.  Tr.  KS.  847. 

A  warrant  may  Ik*  issued  by  the  Lieutenant-Governor  of  the  province 
for  the  detention  in  an  asylum  of  a  prisoner  acquitted  on  account  of 
insanity  at  llu*  Hnic  of  the  offence,  (Code,  sec.  969),  although  found 
sane  at  ihc  time  of  trial.  Be  Duclos,  8  Que.  P.R.  372,  12  Can.  Cr.  Cas. 
278,  32  Que.  S.C.  154. 

Imsanity  of  prisoTwr] — ^No  person  can  be  rightly  tried,  sentenced  or 
executed  while  insane.  If  there  be  sufficient  reason  to  doubt  whether 
an  accused  person  is  unable,  on  account  of  insanity,  to  conduct  his 
defence,  the  question  whether  by  reason  of  such' insanity  he  is  unfH  to 
take  his  trial  should  first  be  tried.    Rex  v.  Leys,  16  O.W.R,  544.  ; 

'whether  there  was  any  evidence  of  insanity  to  support  the  acquittal 
on  that  ground  is  properly  reserved  as  a  "question  of  law"  at  the 
instaace  of  the  prosecution.  R.  v.  Phinney,  36  N.S.R.  264,  6  Can.  Cr. 
C%B.  469. 

DrufikennesM  as  affecting  sanity  and  questions  of  intent] — Drunken- 
ness is  not  a  good  defence  to  murder  unless  it  can  be  positively  proved 
that  it  was  of  such  a  nature  that  the  accused  did  not  know  the  differ- 
ence between  right  and  wronjj.  R.  v.  Galbraith  n912),  8  Cr.  App. 
B.  101;  R.  V.  Davis,  14  Cox  C.C.  .563. 

A  nmn  is  not  excused  from  crime  by  reason  of  his  drunkenness. 
Bat,  although  drunkenness  is  not  to  be  taken  as  any  excuse  for  crime, 
yet  where  the  crime  is  such  that  the  intention  of  the  party  committing 
H  is  one  of  the  constituent  elements,  the  fact  that  a  man  was  in  drink 
is  to  be  looked  at   in   considering  whether  he   formed  the  intention 
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uecessary  to  constitute  the  crime.  If  his  druukeimess  preveuted  his 
forming  such  an  intention  in  a  homicide  case,  he  would  be  guilty  of 
manslaughter  and  not  murder ;  though  such  an  act  in  a  sober  man 
would  prove  an  intention  to  do  grievous  bodily  harm.  B.  v.  Doherty, 
16  Cox  C.C.  306;  B.  v.  Wilson,  46  N.S.B.  59,  21  Can.  Cr.  Cas.  448. 

In  The  King  v.  Meade  [1909],  1  K.B.  895,  the  trial  of  a  prisoner 
for  murder,  evidence  was  given  that  he  was  in  drink  at  the  time  of  the 
commission  of  the  act  charged,  and  the  judge  gave  the  following  direc- 
tion to  the  jury,  which  was  upheld  by  the  Court  of  Criminal  Appeal: 

"In  the  first  place,  everyone  is  presumed  to  know  the  consequences 
of  his  acts.  If  he  be  insane  the  knowledge  is  not  presumed.  Insanity 
is  not  pleaded  here,  but  where  it  is  part  of  the  essence  of  a  crime  that 
a  motive  shall  exist  in  the  mind  of  the  man  who  does  the  act,  the  law 
declares  this — that  if  the  mind  at  that  time  is  so  obscure  by  drink,  if 
the  reason  is  dethroned,  and  the  man  is  incapable,  therefore,  of  forming 
that  intent,  it  justifies  the  reduction  of  the  charge  from  murder  to  man- 
slaughter." 

And  see  B.  v.  Studdard,  26  Can.  Cr.  Cas.  81 ;  B.  v.  Jessamine,  19  CaiL 
Cr.  Cas.  214,  3  O.W.N.  753;  B.  v.  Moke  [1917],  3  W.W.B.  676. 

So  drunkenness  is  not  an  excuse  for  attempted  suicide,  but  may  be  a 
material  fact  on  the  question  of  intent.    B.  v.  Doody,  6  Cox  C.C.  403. 

Procedure  and  defence  of  ineanity^ — See  sees.  966-970. 

Instrttotion  to  Jury  on  insanity  defence"] — An  instruction  to  the  jury 
on  a  plea  of  insanity  in  a  case  in  which  evidence  is  adduced  under 
Code  sec.  19,  sub-sec.  (2),  as  to  specific  delusions,  should  not  be  limited 
so  as  to  exclude  from  them  the  right  to  find  on  competent  evidence  that 
the  accnaed  could  apart  from  that  sub-section  be  acquitted  on  the 
ground  of  insanity.    B.  v.  Moke  [1917],  3  W.W.B.  575  (Alta.). 

Conpnlslon  by  threats. 

20.  Except  as  hereinafter  provided,  compulsion  by  threats 
of  immediate  deatli  or  grievous  bodily  harm  from  a  person 
actually  present  at  the  commission  of  the  offence  shall  be  an 
excuse  for  the  commission,  by  a  person  subject  to  such  threats, 
and  who  believes  such  threats  will  be  executed,  and  who  is  not 
a  party  to  any  association  or  conspiracy,  the  being  a  party  to 
which  rendered  him  subject  to  compulsion,  of  any  offence  other 
than  treason  as  defined  by  this  Act,  murder,  piracy,  offences 
deemed  to  be  piracy,  attempting  to  murder,  assisting  in  rape, 
forcible  abduction,  robbery,  causing  grievous  bodily  harm,  and 
arson. 

OH^iwl— Sec.  12,  Code  of  1892. 
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"  Except  as  hereinafter  provided "] — This  refers  to  the  special 
ezeeptioii  made  by  sec.  131  as  regards  taking  an  unlawful  oath  to  commit 
a  crime  or  the  taking  of  a  seditious  oath. 

CompuUion  as  a  defence  or  matter  of  mitigation] — ^Upon  the  subject 
of  sec.  20,  it  is  said  in  Note  A  of  the  English  Boyal  Commissioners 
upon  codification  of  the  criminal  law  (p.  43) : 

"  Hiere  can  be  no  doubt  that  a  man  is  entitled  to  preserve  his  own 
life  and  limb;  and,  on  this  ground,  he  may  justify  much  which  would 
otherwise  be  punishable.  The  case  of  a  person  setting  up  as  a  defence 
that  he  was  compelled  to  commit  a  crime  is  one  of  every  day.  There 
is  no  doubt  on  the  authorities  that  compulsion  is  a  defence  when  the 
crime  is  not  one  of  a  heinous  character.  But  killing  an  innocent  person, 
aeearding  to  Lord  Hale,  can  never  be  justified.  He  lays  down  the  stern 
rule:  'If  a  man  be  desperately  assaulted  and  in  peril  of  death,  and 
cannot  otherwise  escape,  unless  to  satisfy  his  assailant's  fury  he  will 
kill  an  innocent  person  then  present,  the  fear  and  actual  force  will  not 
aequit  him  of  the  crime  and  punishment  of  murder,  if  he  commit  the 
fact ;  for  he  ought  rather  to  die  himself  than  kill  an  innocent  man.' " 

The  commissioners  pointed  out  that  the  rule  appeared  to  have  been 
relaxed  in  the  high  treason  cases  in  1746,  but  they  conclude  by  saying: 

"  We  have  framed  sec.  23  of  the  draft  code  (Eng.)  to  express 
what  we  think  is  the  existing  law,  and  what  at  all  events  we  suggest 
ought  to  be  the  law." 

And  Cross,  J.,  delivering  the  opinion  of  the  court  in  B.  v.  Farduto 
21  Can.  Cr.  Cas.  144,  19  Bev.  Leg,  165,  said,  in  quoting  from  the 
commissioners'  report: 

"  That  must  mean,  I  take  it,  that  the  view  of  Lord  Hale  has  receive<l 
the  approval  of  the  high  authority  of  the  English  commissioners  upon 
whose  report  our  code  is  ba.sed.  Hence  the  rule  of  sec.  20.  It  does 
not  follow  that  compulsion  is  never  an  excuse  for  killing,  but  the  com- 
pulsion must  be  such  as  to  make  the  accused  person  a  mere  inert 
physical  instrument."     Thus  it  is  said  in  BuBsell  (Can.  ed.),  p.  90: 

*•  Persons  are  properly  excused  from  those  acts  which  are  not  done 
of  their  own  free  will,  but  in  subjection  to  the  power  of  others.  Actual 
physical  force  upoiv  the  i)erson  and  present  fear  of  death  may  in  some 
cases  excuse  a  criminal  act.  .  .  .  Thus,  if  A.  by  force  takes  the  arm 
of  B.  in  which  is  a  weapon,  and  therewith  kills  C,  A.  is  guilty  of 
murder,  but  B.  is  not;  but  if  it  is  only  a  moral  force  put  upon  B.  as 
by  threatening  him  with  duress  or  imprisonment,  or  even  by  an  assauU 
to  the  x)enl  of  his  life,  in  order  to  compel  him  to  kill  C,  it  is  no  legal 
excuse.  ...  Sir  J.  Stephen  expresses  the  opinion  that  in  most,  if 
not  all  oases,  the  fact  of  compulsion  is  mattei'  of  mitigation  of  punish- 
ment, and  not  matter  of  defence." 

Wife's  ifrime  committed  in  hushand^s  presence] — See  sec.  21. 
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Compulsion  of  wife, 

21.  Xo  presumption  shall  be  made  that  a  married*  woman 
committing  an  offence  does  so  under  compulsion  because  she 
commits  it  in  the  presence  of  her  husband. 

Origin]— Sec.  13,  Code  of  1892. 

Compulsion  of  wife  not  presumeA  from  hushand^s  presence] — ^Befer- 
ring'  to  the  lejrRl  presuTnption  gUll.  in  oifect  in  EncflRnd  but  negatived 
by  Code  sec.  21,  Alverstonc,  L.C.J.,  in  B.  v.  ConH  (1912),  7  Cr.  App. 
B.  127,  said  he  was  not  oortain  that  this  rule  of  law  is  beneficial  in  the 
administration  of  justice,  and  that  it  certainly  oug^ht  not  to  be  extended. 
In  that  case  it  was  unsuccessfully  urged  that  the  accused  woman  should 
have  the  benefit  of  the  presumption  as  regards  the  coercion  of  the  man 
with  whom  she  was  living  a.s  his  wife,  or  at  least  that  the  jury  should 
have  been  invited  to  acquit,  if  they  thought  that  she  was  acting  under 
the  man's  influence. 

In  Brown  v.  Attorney-General  for  New  Zealand  (18  Cox,  658;  [1898] 
A.C.  234;  67  L.J.P.C.),  Halsbury,  L.C.,  said:  "The  mere  fact  that 
the  parties  are  married  never  even  formed  a  presumption  of  compulsion 
by  the  husband.  Even  as  early  a«  Bracton's  time,  if  the  wife  was 
voluntarily  a  party  to  the  commission  of  a  crime,  her  coverture  furnished 


no  excuse." 


In  B.  V.  Baines,  69  L.J.Q.B.  681;  19  Cox,  524,  husband  and  wife 
were  jointly  indicted  for  feloniously  receiving  stolen  property,  and 
were  convicted.  Bussell,  L.C.J.,  in  his  judgment,  said  that  "the  mere 
fact  of  the  marriage  does  not  raise  any  presumption  of  coercion  by  the 
husband.  If  the  wife  has  taken  an  independent  part,  even  if  the  hus- 
band is  in  the  neighl)orhood,  she  is  guilty." 

See  also  B.  v.  Green,  24  Cox  C.C.  41,  9  Cr.  App.  B.  228;  B.  v. 
Williams  42  U.C.Q.B.  462;  B.  v.  McGregor,  26  Ont.  B.  115;  B.  v. 
Howard,  45  U.C.Q.B.  MQ;  B.  v.  Torpey  12  Cox  C.C.  45. 

As  to  theft  or  receiving  by  husband  or  wife  of  property  belonging 
to  the  other,  seo  Code  sec.  854  amendment  of  1913. 

Accessory  after  the  fact] — See  sec.  71. 

Ignoranee  of  the  law. 

22.  The  fact  tliat  an  offender  is  ignorant  of  the  law  is  not 
an  excuse  for  any  offence  committed  by  him. 

Ofi^nJ— Sec.  14,  Code  of  1892. 

Ignorance  of  the  law] — The  maxim  ipnorantia  juris  non  exousat  has 
long  been  applied  in  English  criminal  law.  See  Begina  v.  Crawshaw 
(1860),  8  Cox  C.C.  375;  Bex  v.  Bailey  (1800),  B.  &  B.  1;  McNaghten's 
Case  (1843),  10  CI.  &  P.  200,  at  p.  210.  The  rule  is  put  thus  in  Arch- 
hold's  Criminal  Pleading,  23rd  cd.,  at  p.  33: 
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"Ignorance  of  the  law  will  not  ex«li8e* ^f rou  tiw  conBefueJt0ea>  of 
guilt  any  person  who  has  capacity  to  understand  the  law."  ^    ^ 

The  general  rule  of  law  is  that  a  person  cannot  be  eonvictei  in  a 
proeeeding  of  a  criminal  nature  unless  it  can  be  shown  that  he  had  a 
guilty  mind.  In  Oundy  v.  LeCoeq  (1884),  13  q.BJ>.  207,  at  p.  210, 
Stephen,  J.,  however,  says:  "In  old  time,  and  as  applicable  to  the 
common  law  or  to  earlier  statutes,  the  maxim  (actus  non  fadt  reum, 
nisi  mens  sit  rea)  may  have  been  of  general  application;  but  a  differ- 
ence has  arisen  owing  to  the  greater  precisioii  of  modem  statutes.  It 
is  impossible  now.  .  .  to  apply  the  maxim  generally  to  all  statntcs, 
and  the  substance  of  all  the  reported  cases  is  that  it  is  necessary  to  look 
at  the  object  of  each  Act  that  is  under  consideration  to  see  whether 
and  how  far  knowledge  is  of  the  essence  of  the  offence  created."  And 
see  Bank  of  N.S.W.  v.  Piper  [1897],  A.C.  383. 

Where  the  defendant  was  well  aware  of  the  facts,  and  his  only 
mistake  was  as  to  the  law,  that  is  no  defence.  B.  v.  Brinkley  12  Can. 
Cr.  Cas.  454  at  469,  per  Maclaren,  J.A.,  distinguishing  Macleod  v. 
Attorney-General  of  N.S.W.  [1891],  A.C.  455. 

All  persons  are  bound  to  know  and  obey  the  laws.  R.  v.  Mailloux, 
3  Pogaley  (N.R)  493;  B.  t.  Hoodie,  20  U.O.Q.B.  399.  Although 
ignoranee  of  the  law  is  not  a  defence,  it  constitutes  a  ground  for  an 

application  to  the  Executive  for  mercy.    R.  v.  Madden,  10  L.C.  Jur.  344. 

ft 

But  a  person  acting  under  a  bad  warrant  or  process  is  protected 
under  the  circumstances  stated  in  Code  sec.  29,  which  expressly  declares 
that  isnoranoo  of  the  law  shall  in  such  case  be  an  excuse.  Sec.  21) 
thus  forms  an  express  exception  to  the  general  rule  declared  in  sec  22. 

It  seems  that  this  section  does  not  cover  ignorance  of  foreign  law; 
the  question  of  the  validity  of  a  divorce  under  the  foreign  law  of  the 
state  where  granted  would  be  a  que^^^i  of.  f^ct  ,lHtt.  thi^.tquas^ion 
whether  or  not  the  foreign  decree  was  valid  in  Canada  as  a  defence  to 
a  Ugaaiy  charge  laid  in  Canada  is  one  of  law.  Meredith,  J. A.,  inli.  v. 
BrinUey,  12  Can.  Cr.  Cas.  455  at  477,  14  O.L.B.  434. 

Ab  to  the  doctrine  of  mens  rea  see  note  to  see.  72. 

ExecBtloB  of  senteBce. 

23.  Every  ministerial  officer  of  any  court  authorized  to 
execute  a  lawful  sentence,  and  every  gaoler,  and  every  person 
lawfully  assisting  such  ministerial  officer  or  gaoler,  is  justified 
in  executing  such  sentence. 

OTigin]Sec.  15,  Code  of  1892. 

Execution  of  erroneous  sentence  or  sentence  without  jurisdiction]  — 
See  sees.  26  and  27. 
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ExecBtloB  of  proces8«~€}aoler« 

2S4.  Every  ministerial  oflBcer  of  any  court  duly  authorized 
to  execute  any  lawful  process  of  such  court,  whether  of  a  civil 
or  criminal  nature,  and  every  person  lawfully  assisting  him,  is 
justified  in  executing  the  same. 

2.  Every  gaoler  who  is  required  under  such  process  to  receive 
and  detain  any  person  is  justified  in  receiving  and  detaining  him. 

Origin]— Sec.  16,  Code  of  1892. 

'*  Any  lawful  process"] — The  third  resolution  in  Semmyne's  Case, 
5  Coke  91,  1  Sm.  L.  Cases,  11th  ed.,  p.  105,  was: 

"  In  all  cases  when  the  King  is  a  party,  the  sheriff  (if  the  doors  be 
not  open)  may  break  the  party's  honse  either  t^  arrest  him  or  to  do 
other  execution  of  the  King's  process  if  otherwise  he  eannot  enter. 
But  before  he  breaks  it,  he  ought  ^  signify  the  cause  of  his  coming 
and  to  make  requests  to  open  the  doors.** 

It  was  pointed  out  in  Wah  Kie  v.  Cuddy  (No.  2),  23  Can.  Cr.  Cas. 
383  at  386,  8  AX.B.  Ill,  that  this  resolution  refers  to  process,  for 
example,  a  warrant  which  does  not  expressly  give  the  right  to  enter, 
as  does  a  search  warrant.  Again  he  refers  to  a  house — a  dwelling 
house,  not  a  room  for  occasional  or  habitual  assembly  only. 

And  see  Hodder  v.  Williams  [1895],  2  Q.B.  663,  and  Code  sec.  39. 

Erroneous  process  or  process  without  jurisdiction] — Hoc  sees.  26  and 
27. 

ExeenHoii  of  warrants* — Gaolen 

25.  livery  one  duly  authorized  to  execute  a  lawful  warrant 
issued  by  any  court  or  justice  of  the  peace  or  other  person 
having  jurisdiction  to  issue  such  warrant,  and  every  person 
lawfully  assisting  him,  is  justified  in  executing  such  warrant. 

2.  Every  gaoler  who  is  required  under  such  warrant  to  re- 
ceive and  detain  any  person  is  justified  in  receiving  and  dotain- 
inff  him. 


Orifjin]—Hoc.  17,  Code  of  1892. 
Force  used  in  arrests] — See  sees.  39-47. 
Arrest  of  wrong  person] — See  sec.  28. 

Warrants  withmit  jurisdiction  or  erroneous] — See    se<«s.  27  and  29. 
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Exeentloii  of  erroneous  tKsnlence  or  procesg. 

26.  If  a  sentence  is  passed  or  process  issued  by  a  court  hav- 
ing jurisdiction  under  any  circumstances  to  pass  the  sentence 
or  issue  such  process,  or  if  a  warrant  is  issued  by  a  court,  justice 
or  person  having  jurisdiction  under  any  circumstances  to  issue 
the  warrant,  the  sentence  passed  or  process  or  warrant  issued 
shall  be  sufficient  to  justify  the  officer  or  person  thereby  author- 
ized, to  execute  the  same,  and  every  gaoler  and  person  lawfully 
assisting  in  executing  or  carrying  out  such  sentence,  process,  or 
warrant,  although  the  court  passing  the  sentence  or  issuing 
the  process  had  not  in  the  particular  case  authority  to  pass  the 
sentence  or  to  issue  the  process,  or  although  the  court,  justice 
or  other  person  in  the  particular  case  had  no  jurisdiction  to 
issue,  or  exceeded  its  or  his  jurisdiction  in  issuing,  the  warrant, 
or  was,  at  the  time  when  such  sentence  was  passed  or  process 
or  warrant  issued,  out  of  the  district  in  or  for  which  such  court, 
justice  or  person  was  entitled  to  act 

OriginJ-See.  18,  Code  of  1892. 

Brroneaus  warrant  or  process} — The  officer  ie  justifted  under  the 
eireomsiances  stated  in  26  although  the  warrant  or  process  was  in  the 
particular  case  made  without  jurisdiction  and  was  afterwards  set  aside. 
Sleeth  V.  Hurlbert,  25  S.G.B.  620 ;  Mott  v.  Milne,  31  N.S.B.  372. 

A  warrant  of  commitment  issued  by  justices  having  jurisdiction  over 
the  oifence  may  afford  justification  to  the  constable  although  it  required 
as  a  condition  of  release  payment  of  certain  costs  beyond  the  juris- 
diction of  the  justices  to  award.    B.  v.  Eong  (1889),  18  Ont.  B.  566. 

But  the  magistrate  who  unlawfully  issues  a  warrant  of  arrest 
without  a  sworn  information  may  himself  be  civilly  liable  for  false 
arrest.  McOatherin  v.  James,  41  N.B.B.  367,  21  Ga^.  Or.  Gas.  116. 
And  he  may  be  liable  for  issuing  a  warrant  wholly  unjustified  if  he 
signed  it  without  making  any  inquiry  of  the  complainant  as  to  the  causes 
of  suspicion  upon  which  the  warrant  was  applied  for.  Murfina  v.  Sauv6, 
19  Que.  S.C.  51. 

Defective  process  or  warrant^ — See  sec.  29. 

Court  or  justice  not  regularly  constituted  or  appointed^ — See  sec.  27. 

Besisting  or  obstructing  peace  officer] — See  sees.  169,  608. 

Sentence  or  process  wltMont  Jnrlsdlctlon. 

2T.  Every  ofBoer,  gaoler  or  person  executing  any  sentence, 
process  or  warranty  and  every  person  lawfully  assisting  sUcli 
officer,  gaoler  or  person,  shall  be  protected  from  criminal  respon- 
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sibility  if  he  acts  in  good  •ftii'th  under  the  belief  tlrat  the  sentence 
or  process  was  that  of  a  court  having  jurisdiction,  or  that' the 
warrant  was  that  of  a  court,  justice  or  other  person  having 
authority  to  issue  warrants,  and  if  it  be  proved  that  the  person 
passing  the  sentence  or  issuing  the  proncess  acted  as  a  court 
under  colour  of  having  some  appointment  or  w)nmii8.sion  lawfully 
authorteing  him  to  so  act,  or  that  the  person  issuing  the  war- 
rant acted  as  a  court,  Justice  or  other  person  having  such 
authority,  although  in  fact  sucli  appointment  or  commission  did 
not  exist  or  hadexpired?  or  although  in  fact  the  court  or  tlu* 
person  passing  the  sentence  or  issuing  the  process  was  not  the 
court  or  the  person  authorized  by  the  commission  to  act,  or  the 
person  issuing  the  warrant  was  not  duly  authorized  so  to  act. 

OW^tn]— Sec;  19,  Code  of  1892 

ArreetliiK  wrongr  ]»er8on« — Asslstliif  In  suoli  arrest* — Gaoler. 

388.  Every  one  duly  authorized  to  execute  a  warrant  to  arrest, 
wlio  thereupon  arrests  a  person,  believing  in  good  faith  and  on 
reasonable  and  probable  grounds  that  he  is  the  person  named  in 
the  warrant,  shall  be  protected  from  criminal  responsibility  to 
the  same  extent  and  subject  to  the  same  provisions  as  if  the 
person  arrested  had  been  the  person  named  in  the  warrant. 

2.  Every  one  called  on  to  assist  the  person  making  such 
arrest,  and  believing  that  the  person  in  whose  arrest  he  is  called 
on  to  assist  is  the  person  for  whose  arrest  the  warrant  is  issued, 
and  every  gaoler  who  is  required  to  receive  and  detain  such 
person,  shall  be  protected  to  the  same  extent  and  subject  to  the 
same  provisions  as  if  the  arrested  person  had  been  the  person 
named  in  the  warrant. 

Origin]— Sec.  20,  Code  of  1892. 

Justifying  arrest  without  warrant] — See  sec.  30,  32  and  33.  R.  v. 
Sabeans,  7  Can.  Cr.  Cas.  498,  37  N.S.B.  223 ;  Hoye  v.  Bush,  1  M.  &  G. 
785;    Jordan   v.   McDonald,   31   N.S.R.   129;    McGuiness   v.   Dafoe,   23 

A.R.  (Ont.),  714;  Thomas  v.  C.P.B.  14  O.L.R.  55. 

..    ■      •    ■   .  •   .      .» 

Irregalar  warrant  or  proeeps^-'Qaestlea  of  law. 

380.  Every  one  acting  under  a  warrant  or  procress  which  is 
bad  in  law  on  account  of  some  defect  in  substance  or  in  form 
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apparent  on  the  face  of  it,  if  lie  in  good  faith  and  without 
culpable  ignorance  and  negligence  believes  that  the  warrant  or 
process  is  good  in  law,  shall  be  proteijtod  from  criminal  respon- 
sibility to  the  same  extent  and  subject  to  the  same  provision:; 
as  if  the  warrant  or  pro(;ess  were  good  in  law,  and  ignorance  of 
the  law  shall  in  such  case  ))e  an  excuse. 

2.  It  shall  Ik;  a  question  of  law  whether  the  facts  of  which 
there  is  evidence  may  or  may  not  constitute  culpable  ignorance 
or  negligence  in  the  belief  of  such  person  that  the  warrant  or 
process  is  good  in  law. 

OH^l— Sec.  21,  Code  of  1892." 

Defect  in  substance  or  in  forvi  appearing  on  the  face  of  the  warrant 
or  process] — The  person  acting  under  the  writ  of  a  superior  court  is 
proterted  from  criminal  responsibility  if  the  writ  does  not  appear  to 
l^e  outside  the  scope  of  its  jurisdiction  and  the  officer  in  good  faith 
believes  it  valid  without  culpable  ignorance  and  negligence.  R.  v. 
McGuire,  34  N.B.R.  430,  4  Can.  Cr.  Cas.  15. 

An  amendable  irregularity  in  civil  process,  for  example,  an  error 
in  the  date  of  the  judgment  as  stated  therein,  does  not  make  the 
process  bad  in  law.    R.  v.  Monkman,  8  Man.  R.  509. 

Frotection  order  as  owhdition  of  quashvng  justice^ s  conviction] — See 
sec.  1131. 

CivU  HckbUity  for  executing  defective  process] — ^See  Pon  Yin  v. 
Edmonton,  8  W.W.R.  809;  McCleave  v.  Moncton,  32  S.C.R.  106;  Robin- 
son V.  Morris,  19  O.L.R.  633,  23  Can.  Cr.  Cas.  209,  overruling  R.  v. 
Robinson  14  O.L.R.  519,  12  Can.  Cr.  Cas.  447;  McCatherin  v.  James 
41  N.BJB.  367;  Murfina  v.  Sauv6,  19  Que.  S.C.  51;  Woodforde  v. 
Chatham,  37  KB.R.  21;  McQuiness  v.  Dafoe,  23  A.R.  (Ont.)  714; 
Gaol  V.  Township  of  Ellice,  3  OX.R.  438;  and  the  provincial  statutes 
dealing  with  the  protection  of-  justices  and  peace  officers. 

Arrest  by  peace  offieer. 

SO.  Every  peace  officer  who,  on  reasonable  and  probable 
grounds,  believes  that  an  offence  for  which  the  offender  may  be 
arrested  without  warrant  has  been  committed,  whether  it  has 
been  committed  or  not,  and  who,  on  reasonable  and  probable 
groandsy  believes  that  any  person  has  committed  that  offence, 
is  justified  in  arresting  such  person  without  warrant,  whether 
such  person  is  guilty  or  not. 

Ofiffin]'-Qee,  32,  Code  of  1892. 
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Arrest  ivitfiout  warrant  on  suspicion] — See  sees.  30,  31,  33,  37,  47, 
649,  652,  652A. 

Arrest  wUhot^t  warraaU] — See  Code  sees.  646  to  653  inclusive  for 
scliedulo  of  offences  for  which  arrest  without  warrant  is  authorized  in 
certain  contingencies  and  with  certain  restrictions  as  to  the  parties 
exercising  the  power. 

For  any  of  the  offences  scheduled  in  646,  the  person  *' found  com- 
mitting" may  be  arrested  by  "any  person";  a  "peace  officer"  (see 
Code  sec.  2  (26)  as  amended  1913)  may  arrest  without  warrant  any 
person  whom  he  "  finds  committing  "  any  criminal  offence.  Code  sec  648. 
And  any  person  may  arrest  without  warrant  any  one  whom  he  finds 
committing  any  crimirfal  offence  "by  night."    Code  sec.  648  (2). 

So  also  any  person  may  assist  arresting  the  criminal  on  fresh  pur- 
suit by  those  lawfully  authorized  to  arrest  from  whom  the  accused  is 
escaping.  Code  sec.  649.  Peace  officers  have  additional  powers  of 
arresting  a  loiterer  at  night  on  suspicion  for  good  cause  that  the  ac- 
cused has  committed  an  indictable  offence  or  is  about  to  do  so,  Code 
sec.  652.  If  a  person  is  found  committing  a  criminal  offence  in  respect 
of  any  property  real  or  personal,  Code  sec.  2  (32),  its  owner  may 
arrest  without  warrant.  For  the  offence  of  procuring,  Code  sec.  216 
(as  amended  1913)  a  peace  officer  may  arrest  without  a  warrant  any 
person  whom  he  has  good  cause  to  suspect  of  having  committed  or  being 
about  to  commit  any  of  the  offences  men^tioned  in  sec.  216.  Code  sec. 
652A  added  bv  the  Code  amendment  of  1913. 

Belief  on  reasonable  and  probable  grounds  as  justification] — The  pro- 
tection afforded  by  sec.  30,  applies  only  where  the  officer  stands  indif- 
ferent, so  that  he  may  act  without  bias  or  partiality  in  deciding  whether 
or  not  there  are  reasonable  and  probable  grounds  for  the  arrest.  B.  v. 
Belyea,  43  N.B.R.  375,  24  Can.  Cr.  Cas.  395;  and  see  Trebeck  v» 
Cronduce,  34  Times,  L.B.  59. 

The  officer  may  be  held  liable  for  false  imprisonment  if  there  was 
no  warrant  where  a  warrant  is  required  and  he  had  no  reasonable 
ground  of  belief  that  the  person  arrested  was  one  of  the  guilty  parties. 
Mack  Sing  v.  Smith,  1  Sask.,  L.R.  454;  Pon  Yin  v.  Edmonton,  8  W.W.R. 
809,  24  Can.  Cr.  Cas.  327,  31  W.L.R.  402;  but  where  the  officer  has 
acted  in  good  f ai<th  and  on  information  which  excuses  him  to  iome  extent, 
these  facts  will  be  taken  into  consideration  in  assessing  the  daiDfiges. 
Mousseau  v.  City  of  Montreal,  12  Que.  S.C.  61. 

The  justification  of  sec.  30  applies  to  relieve  tlie  officer  from  both 
civil  and  criminal  proceedings  in  cases  to  which  it  applies;  it  makes  the 
arrest  lawful  where  its  conditions  exist.  R.  v.  Cloutier,  12  Man.  R.  183, 
2  Can.  Cr.  Cas.  43. 

There  may  be  a  justification  under  sec.  30,  although  there  was  a 
defective  warrant  whieh  was  produced  and  read  to  the  accused;  if  the 
constable  honestly  believed,  on  reasonable  and  probable  grounds,  that 
•tiie  accused  was  one  of  the  guilty  parties.    R.  v.  Sabeans,  37  NJ9.R.  223, 
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7  Can.  Or.  Cas.  498;  B.  v.  Cloutier,  12  Man.  R.  183;  Jordan  v.  McDonald, 
31  N.6.B.  135. 

The  question  whether  a  peace  officer^  tinder  s.  30  of  the  Criminal 
Code,  on  reasonable  and  probable  grounds  believed  that  an  offence  for 
which  the  offender  might  be  arrested  without  a  warrant  had  been  com- 
mitted and  whether  'the  officer,  on  reasonable  and  probable  grounds, 
believed  that  a  fugitive  had  committed  that  offence,  is  one  for  the  jury 
and  not  for  the  judge  to  decide,  ftex  v.  8mith,  17  Man.  L.R.  282,  13 
Can.  Cr.  Cas.  326. 

Arrests  flagrante  delicto] — Unless  there  is  statutory  authority  for 
so  doing,  neither  a  magistrate  nor  a  constable  should  act  ofSdally  in 
his  own  case  except  flagrante  delicto  while  there  is  otherwise  danger* 
of  escape,  or  to  suppress  tin  actual  disturbance  and  enforce  the  law 
when  it  is  in  the  act  of  being  resisted.  Powell  v.  Williamson,  7  U.C.Q.B. 
154;  Ex  parte  McCleave,  3  O.L.B.  438,  6  Can.  Cr.  Cas.  15;  B.  v.  Heffer- 
nan,  13  Ont.  B.  616 ;  B.  v.  Belyea,  24  Can.  Cr.  Cas  395,  43  N.B.B.  375. 

He  is  not  justiAed  in  personally  arresting  without  warrant  several 
months  after  an  assault  upon  him,  the  person  who  committed  the 
assault.    B.  v.  Belyea,  43  N.B.B.  375,  24  Can.  Cr.  Cas.  395. 

Breach  of  the  peace  in  view  of  a  jtisticel — If  a  justice  sees  a  felony 
or  other  breach  of  the  peace  committed  in  his  presence,  he  may  in  his 
own  person  apprehend  the  felon.  And  he  may  also  by  word  command 
any  person  to  apprehend  him,  and  such  a  command  is  a  good  warrant 
without  writing.  But  if  the  same  be  done  in  his  absence  then  he  must 
issue  his  warrant  in  writing.  5  Bum's  Justice  of  the  Peace,  30th  ed., 
p.  1114. 

If  the  justic<^  is  not  himself  personally  arresting  the  offender  on 
view  or  upon  suspicion,  or  calling  in  some  one  to  assist  him  in  doing 
so,  he  can  only  act  by  issuing  a  warrant  to  apprehend  the  offender  in 
the  manner  authorized  by  law.  It  is  the  former  case  to  which  sees.  3C 
and  31  are  applicable,  the  actual  personal  interference  of  <the  justice 
and  those  whom  he  calls  to  his  assistance  in  making  the  arrest.  There 
is  no  authority  for  saying  that  as  peace  officer  he  has  any  authority 
to  send  B.  as  a  constable  to  arrest  an^'where  in  his  county  a  person 
whom  he  suspects  of  having  committed  an  offence  for  which  he 
may  be  arrested  without  warrant.  B.  may  as  constable  or  private 
person  be  In  a  position  to  justify  the  arrest  by  reason  of  his  own 
suspicion.  He  cannot,  in  such  a  case,  justify  under  A.'s  (the  justice's) 
command,  and  if  he  cannot  justify  by  reason  of  his  own  suspicion,  both 
A.  and  B.  are  wrongdoers,  for  A.  cannot  justify  under  sec.  30.  If  the 
constable  can  justify  the  arrest  as  upon  his  own  suspicion  it  may  per- 
haps be  said  that  it  was  his  arrest  alone  and  not  that  of  A.  the  defendant 
upon  his  command.  But  where  the  constable  was  acting  under  the 
defendant's  warrant  alone,  and  was  not  professing  to  assist  the  defend- 
ant (the  justice)  in  making  a  personal  arrest  upon  suspicion,  the  war- 
rant, and  not  any  suspicion  of  his  own  as  to  the  commission  of  the 
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crime,  must  be  his  justification.  If  that  warrant  turns  out  to  be  illeg;al, 
the  justice  cannot  claim  that  the  arrest  was  ministerial  only.  McCKiiness 
V.  Dafoe,  3  Can.  Cr.  Cas.  i;59,  23  Ont.  App.  E.  704;  Appletou  v.  Lepper, 
20  U.C.C.P.  138. 

Persons  assisting  peaee  olHeen 

31.  Kverv  one  oallcd  upon,  to  assist  a  ])ea('o  oflRcer  in  the 
arrest  of  a  person  suspected  of  liavin*^  committed  such  oflfenre 
is  justified  in  assisting,  if  he  knows  that  the  person  calling  on 
him  for  assistance  is  a  peace  officer,  and  does  not  know  that 
there  is  no  reasonable  ground  for  the  suspicion. 

Origin^— F^ec.  23,  Code  of  1892. 

Peace  officer] — See  definition  in  .see.  2,  suh-.sec.  26,  as  amended  1913, 
ch.  13.  . 

Force  in  assisting  peace  officer] — Bee.  30  of  the  Code  being  read 
with  sec.  31,  it  .<teem8  plain  that  what  both  point  at  is  the  personal  or 
individual  act  of  the  peace  officer.  Sec.  30  justifies  the  officer — ^justice 
or  constable — in  personally  arresting  a  suspected  person  under  certain 
circumstances  without  warrant;  that  is  to  say,  just  as  if  he  had  a  war- 
rant in  his  possession  authorizing  him  to  do  it;  and  sec.  31  justifies 
everyone  who  is  called  upon  to  assist  the  peace  officer  in  making  the 
arrest,  if  he  knows  that  he  is  a  peace  officer,  and  does  not  know  that 
there  are  no  reasonable  grounds  for  the  suspicion  which  justifies  the 
latter  in  acting.  These  sections  are  merely  a  codification  of  the  common 
law.    McQuiness  v.  Dafoe,  3  Can.  Cr.  Cas.  139,  23  Ont.  App.  R.  704. 

Sec.  169  makes  it  an  offence  to  resist  or  wilfully  obstruct  any  peace 
officer  in  the  execution  of  his  duty,  or  "  any  person  acting  in  aid  of 
such  officer." 

If  a  person  is  lawfully  called  upon  to  assist  a  peace  officer  in  the 
execution  of  his  duty,  he  is  bound  to  go  to  the  officer's  assistance,  and 
will  be  justified  in  using  force  to  the  same  extent  as  the  officer  himself. 

Arrest  irithoitt  warrant  on  suspicion] — See  sees.  30,  31,  33,  37,  47, 
649,  652,  652A. 

Arrest  of  persons  found  commlttlnflr  offence. 

32.  Every  one  is  justified  in  arresting  without  warrant  any 
person  whom  he  finds  committing  any  offence  for  which  the 
offender  may  be  arrested  without  w^arrant,  or  may  he  arrested 
when  found  committing. 

Ort^m]— Sec.  24,  Cede  of  1892. 

Person  found  commit  ting  certain  offences} — Where  a  provincial 
statute  authorized  a  constable  finding  people  peddling  to  arrest  them 
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without  warrant,  it  was  held  that  the  magistrate  who- issued  a  warrant 
without  the  necessary  information  being  laid  before  him  was  responsible 
in  damages  for  false  arrest  thereunder  and  was  not  entitled  to  rely 
upon  the  fact  that  the  constable  might  have  arrested  withouA  a  warrant. 
MeCatherin  v.  Jamer  (1912)  41  N.B.R.  367,  21  Can.  Cr.  Cas.  116,  11 
E.L.R.  527. 

< 

Arrest  without  warrant] — See  sees.  35,  36,  47,  646  to  652A,  inclusive. 

Arrest  after  commission  of  eertain  offences. 

33.  If  any  offence  for  which  the  offendet  may  be  arrested 
without  warrant  has  been  committed,  any  one  who,  on  reason- 
able and  probable  grounds,  believes  that  any  person  is  guilty  of 
that  offence  is  justified  in  arresting  him  without  warrant, 
•whether  such  person  is  guilty  or  not. 

Origin]— Sec.  25,  Code  of  1892. 

Arrest  without  warrant  on  suspicion] — See  sees.  30,  31,  33,  37,  47, 
649,  652,  652A. 

O fence  actually  committed  by  someone] — Sec.  33  cannot  be  invoked 
in  justification  merely  because  there  was  reasonable  and  probable  cause 
for  suspicion,  if  the  party  making  the  arrest  cannot  show  that  the 
particular  offence  for  which  he  arrested  the  other,  was  in  fact  com- 
mitted by  someone.  McKenzie  v.  Gibson,  8  U.C.Q.B.  100;  Walters  v. 
W.  H.  Smith  k  Son,  Limited  [1914],  1  K.B.  595,  83  L.J.K.B.  335,  30 
Times  L.B.  158;  but  see  sec.  30. 

Arrest  during  nlglit 

34.  Every  one  is  protected  from  criminal  responsibility  for 
arresting  without  warrant  any  person  whom  he,  on  reasonable 
and  probable  grounds,  believes  he  finds  committing  by  night 
any  offence  for  which  the  offender  may  be  arrested  without 
warrant. 

Oriptnl— See.  26,  Code  of  1892. 

"By  night**]— 8ec  sec.  2,  sub-sec.   (23). 

Arrest  without  warrant] — See  sees.  646-652,  and  652A. 

While  coBmlttliicr  offence, 

35.  Every  peace  officer  is  justified  in  arresting  without 
warrant  any  person  whom  he  finds  committing  any  offence. 

Origin^Sec.  27,  Cade  oi  1892,  .         ' 

Protection  of  officer  mahing  an  4irre8i] — 
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The  powers  of  a  constable  to  make  arrests  without  warrant  depend 
either  on  the  common  law  or  on  statute.  At  common  law,  speaking 
generally,  a  constable  may  arrest  a  person  whom  he  finds  committing 
a  felony,  a  misdemeanor,  or  (breach  of  the  peace,  or  whom,  on  reason- 
able grounds,  he  euspects  of  having  committed  a  felony:  Bussell  on 
Crimes,  p.  724.  And  by  the  Criminal  Code  he  may  arrest  any  person 
whom  he  finds  committing  a  criminal  offence:  Criminal  Code  sec.  648. 
But  neither  at  common  law  nor  by  the  Code  is  there  any  authority  for 
arresting  a  i)erson  without  warrant  found  committing  a  breach  of  a  city 
by-law.  Section  648  of  the  Code  uses  the  words  "  criminal  oflfenee," 
showing  clearly  that  the  right  to  arrest  given  tliere  is  in  the  case  of 
the  committing  of  an  offence  under  that  Aot  which  would  include  offences 
punishable  on  summary  conviction  as  well  as  indictable  offences.  Sec.  35 
of  the  Code  says  that  every  peace  officer  is  justified  in  arresting  without, 
warrant  any  person  whom  he  finds  committing  any  offence.  This  sec- 
'tion  is  not  for  the  purpose  of  authorising  the  arrest  but  is  for  the 
protection  of  the  officer  making  the  same  from  the  consequences  of 
his  act  either  in  a  criminal  or  civil  proceeding.  It  would  only  protect 
him  in  cases  in  which  he  was  authorized  to  make  the  arrest^  i.e.,  in  the 
case  of  a  person  found  committing  a  criminal  offence.  This  section  is 
merely  a  codification  of  the  common  law. 

In  the  report  of  the  Commissioners  on  the  English  Draft  Code, 
referring  to  this  and  other  similar  sections,  they  state  that  the  word 
"  justified  "  is  used  when  there  is  no  change  in  the  law  as  it  previously 
existed,  while  in  other  cases  the  words  "  protected  from  criminal  respon- 
sibility" are  used.  These  words  were  used  because  in  cases  where  an 
enactment  extended  the  existing  law  for  the  purpose  of  protecting  a 
person  from  criminal  proceedings  they  did  not  think  it  righft  to  d^eprive 
the  penon  injured  of  his  right  to  damages,  and  where  it  was  doubtful 
whether  the  enactment  extended  the  law  or  not  they  thought  it  better 
not  to  prejudice  the  decision  of  the  civil  Courts  by  the  language  used. 
Plested  V.  McLeod  (1910),  3  Sask.,  B.  374,  at  pp.  377,  378;  15  W.L.R. 
533;  R.  V.  McMurrer,  18  Can.  Cr.  Cas.  385;  B.  v.  Pollard  [1917]  3 
W.W.R.  754,  29  Can.  Cr.  Gas.  35. 

In  Kelly  v.  Barton,  26  Out.  B.  608,  Boyd,  C,  said:  "The  officer 
was  not  bound  or  required  as  a  matter  of  duty  to  arrest  the  plaintiff, 
although  he  was  violating  the  provisions  of  a  city  by-law  in  that  he 
was  driving  a  city  omnibus  without  having  a  license  so  to  do.  That 
conduct  was  merely  the  infraction  of  a  police  regulation,  which  falls 
far  short  of  being  a  crime.  There  was  no  state  of  law  or  of  facts 
whieh  did  exist  that  could  justify  this  summary  arrest,  though  ';the 
officer  may  have  bona  fide  believed  that  he  had  such  a  legal  right,  and 
that  such  was  his  official  duty." 

The  right  to  regulate  <the  prooedure  for  enforcing  the  penalties 
provided  for  the  inf raotion  of  a  provineial  vtatute,  Inciuding  the  tight 
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to  arrest  without  a  warrant  for  its  breach,  is  a  master  for  the  province 
and  not  for  the  Dominion.  The  offences  under  sec.  35  of  the  Code  for 
which  an  offender  may  be  arrested  without  a  warrant  are  therefore 
limited  to  those  within  the  legislative  competence  of  the  Parliament 
of  Canada,  that  is  to  say,  to  criminal  offences.  Plested  v.  McLeoil 
(1910),  3  Bask.  B.  374,  15  W.L.B.  533.  Lamont,  J.,  added:  "  This  view 
seems  to  be  supported  by  sec.  38  of  the  Code,  which  provides,  *  nothing 
in  this  Act  shall  take  away  or  diminish  any  authority  given  by  any 
Act  in  force  for  the  time  being  to  arrest,  detain,  or  put  under  restraint 
any  person.'  Here  it  seems  to  me  tliat  Parliament  expressly  recognizes 
the  right  of  a  province  to  authorize  an  arrest  for  an  infraction  of  a 
provincial  statute.  If  a  provincial  enactment  provides  that  for  an 
infraction  of  a  provincial  Act  *a  person  may  be  arresfted  withttit--^ 
warranty  a  peace  officer  would  be  justified  in  so  arresting,  as  was  held 
in  9^x  V.  Sweeney  (1910),  8  Eastern  L.  Reporter  16." 

See  also  B.  v.  Wason,  17  A.B.  (Ont.),  221,  233;  ex  parte  Duncan, 
2  Cartw.  297. 

Statutory  powers  of  arrest] — See  sec.  38. 

Authority  to  arrest  without  warrant] — See  sees.  646-652,  and  652A. 

By  Biylit^—tLoilerliig  by  nJglit. 

36.  Every  one  is  justified  in  arresting  without  warrant  any 
person  whom  he  finds  by  night  committing  any  offence. 

2.  Every  peace  oflBcer  is  justified  in  arresting  without  war- 
rant any  person  whom  he  finds  lying  or  loitering  in  any  high- 
way, yard  or  other  place  by  night,  and  whom  he  has  good  cause 
to  suspect  of  having  committed  or  being  about  to  commit  any 
offence  for  which  an  offender  may  be  arrested  without  warrant. 

On^]<~Sec.  26,  Code  of  1892. 

Authority  to  arrest  without  warrant] — ^See  sees.  646-652,  and  652A. 
"By  night **]See  see.  2,  sub-sec.  (23). 

Loitering  in  highwaiy] — See  also  the  vagrancy  sections,  238,  239, 
and  as  to  arrest  of  loiterers  by  night,  sec.  652. 

4rrest  during  fiight] — See  sec.  37. 

Arre§t  during  flight. 

37.  Every  one  is  protected  from  criminal  responsibility  for 
arresting  without  warrant  any  person  whom  he,  on  reasonable 
and  probable  grounds,  believes  to  have  committed  an  offence 
and  to  be  escaping  from  and  to  be  freshly  pursued  by  those 
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whom  he,  on  reasonable  and  probable  grounds,  believes  to  have 
lawful  authority  to  arrest  that  person  for  such  offence. 

Origin]— Bee.  29,  Code  of  1S92, 

Fresh  pursuit]— ^ee  sec.  649.  It  is  not  a  "fresh  pursuit"  for  an 
officer  to  po  to  another  province  for  the  accused  several  weeks  after 
the  aUejre<l  offence.  R.  v.  Shyffer,  15  W.L.R.  :\2:\  15  B.C.R.  338,  17 
Can.  Cr.  Cas.  191 

JReaso^Mhle  and  probable  ffrauTuis] — See  sec^.  30  and  33. 
Arrest  withatit  warrant  on  snspieimi] — See  sees.  30,  31,  33,  37,  47, 
649,  652,  652A. 

Statatory  p«wer  of  arrest. 

38.  Nothing  in  this  Act  shall  take  away  or  diminish  any 
authority  given  by  any  Act  in  force  for  the  time  being  to  arrest, 
detain  or  put  any  restraint  on  any  person. 

Orii7*nl— Sec.  30,  Code  of  1892. 
Arrest  without  warrant] — See  sees.  646-652,  652 A. 
Arrest  on  warrant  for  preliminary  enquiry] — Sec  sees.  655,  659-664. 
Arrest  on  warrant  in  summary  convieti<m  itiatt^s] — See-Mes.  711, 
712,  718,  722  (5). 

Arrest  in  default  of  finding  sureties  to  keep  the  peace] — See  sec. 
748,  Code  form  50. 

Arrest  under  search  order  or  warrant] — See  sec.  641  (disorderly 
house  or  lottery) ;  gaming  (sees.  641,  642) ;  opium  joints  (641,  642, 
642A) ;  vagrants  (36,  643,  652) ;  enticement  of  girl  to  house  of  ill- 
fame   (216^  640,  652A). 

Arrest  nndtr  Juvenile  Delinquents  Act] — Can.  Stat.,  1908,  ch.  40, 
sec.  5. 

Force  In  exeentinflr  warrant,  process  or  aeatence. 

39.  Every  one  executing  any  sentence,  warrant  or  process,  or 
in  making  any  arrest,  and  every  one  lawfully  assisting  him,  is 
justified,  or  protected  from  criminal  responsibility,  as  the  case 
may  be,  in  using  such  force  as  may  be  necessary  to  overcome 
any  force  used  in  resisting  such  execution  or  arrest,  unless  the 
sentence,  process  or  warrant  can  be  executed  or  the  arrest 
effected  by  reasonable  means  in  a  less  violent  manner. 

Oripinl— Sec.  31,  Code  of  1892. 

When  demand  necessary  before  breaHng  into  dwelling  on  search 
order)— Launock  v.  Brown  (1819),  2  B.  &  Aid.  593,  106  E.B.  482,  was 
a  case  of  a  search  warrant  under  a  statute  (22-23  Car.  II.,  oh.  25,  sec. 
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2)  which  empowered  game  keepers  and  other  persons,  authorized  by 
warrant  under  the  hand  and  seal  of  any  justice  of  the  peace  for  the 
county  in  the  day  time  to  search  the  houses,  outhouses  or  other  places 
of  certain  persons  for  guns,  bows,  greyhoundsi  etc.,  and  to  seize,  detain 
and  keep  the  same,  etc.  The  Court  en  bane  of  four  Judges,  affirmimg 
the  decision  of  the  trial  Judge,  held  that  a  search  warrant  under  the 
statute  was  unlawfully  executed  inasmuch  as  no  demand  of  adtnittance 
had  been  made  before  breaking  open  the  outer  door  of  the  dwelling 
house  of  the  plaintiff's  house.  This  rule  is  applicable  to  all  search 
warrants  or  orders  for  search  unless  it  is  clear  from  the  statute  author- 
izing the  search  warrant  that  a  demand  to  open  is  not  necessary  when 
the  place  is  to  be  searched  is  a  dwelling  house.  Wah  Kie  v.  Cuddy 
(No.  2),  23  Can.  Cr.  Cas.  383,  SO  W.L.B.  167. 

In  Hodder  v.  Williams  [1895]  2  Q.B.  663,  the  statement  made  in 
Smith's  Leading  Cases  in  the  notes  to  Semayne's  Case  is  approved: 
**  The  maxim  that  '  a  man's  house  i9  his  castle '  only  extends  to  his 
dweltiBg  house;  therefore  a  bam  or  outhouse,  not  connected  with  the 
dweUing  house,  may  be  broken  open  in  order  to  levy  an  execution 
(Ponton  V.  Brown,  1  Sid.  18*1,  186),  but  not  to  make  a  distress  for  rent: 
Bromk  V.  Olenn,  16  Q.B.  254." 

BToesB  in  foree  used] — See  sec.  66. 

Besistinff  or  ohstrudwig  peiioe  officer] — See  sec.  169. 

Bvty  of  person  aiTest!B|^--ICotiee^— Failure  In  dnty. 

40.  It  is  the  duty  of  every  one  executing  any  process  or 
warrant  to  have  it  with  him,  and  to  produce  it  if  required. 

2.  It  is  the  duty  of  every  one  arresting  another,  whether  with 
or  without  warrant,  to  give  notice,  where  practicable,  of  the 
process  or  warrant  under  which  he  acts,  or  of  the  cause  of  the 
arrest. 

3.  A  failure  to  fulfil  either  of  the  two  duties  last  mentioned 
shall  not  of  itself  deprive  the  person  executing  the  process  or 
warrant,  or  his  assistants,  or  the  person  arresting,  of  protection 
from  criminal  responsibility,  but  shall  be  relevant  to  the  inquiry 
whether  the  process  or  warrant  might  not  have  been  executed, 
or  the  arrest  effected,  by  reasonable  means  in  a  less  violent 
manner. 

Ofi^l— Bee.  32,  Code  of  1892. 

Manner  of  arrett] — ^Where  a  constable  tells  a  person  given  into  his 
charge  that  he  must  go  with  him  before  a  magistrate,  and  such  ponon, 
in  consequence,  goes  quietly,  and  without  force  being  uaed,  it  is  4n  arrest. 
Ghixm  V.  Morris,  2  C.  &  P.  361;  Joyce  v.  Perrin,  3  U.C.O-S.  300. 
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And  where  the  constable  said  to  the  plaintiff,  **  You  must  go  with 
me/'  on  which  the  plaintiff  said  he  was  ready  to  go,  and  went  with  the 
constable  towards  a  police  office,  without  being  seized  or  touched,  this 
was  ruled  to  be  an  imprisonment.  Pocock  v.  Moore,  By.  &  M.  321; 
Forsyth  v.  Goden,   32  C.L.J.  499. 

If  the  party  is  under  restraint  and  the  officer  manifests  jin  intention 
to  make  a  captive,  it  is  not  necessary  that  there  should  be  iin  uetual 
contact.  Grainger  v.  Hill,  4  Bing.  N.C.  212,  Vaughan,  J.;  Mcintosh  v. 
Demeray,  5  U.C.Q.B.  .343;  Wilson  v.  Breeker,  11  U.C.CM*.  24?S;  R.  v. 
O'Hearon,  5  Can.  Cr.  Cas.  531. 

Defendant  was  convicted  of  a  fourth  offence  under  The  Canada  Tem- 
perance Act.  A  warrant  was  placed  in  the  hands  of  a  oonatable,  who 
after  keeping  it  for  some  time  went  to  defendant  to  execute  it^  and 
told  him  he  would  have  to  come  to  gaol  with  him.  Defendant,  com- 
plaining of  the  great  inconvenience  he  would  be  put  to  if  {^aced  in 
custody  at  that  time,  induced  the  constable  to  hold  off  for  a  week  Kfit  two 
longer  by  agreeing  to  deposit  $100  with  him.  Later  on,  the  constable 
arrested  the  defendant  on  the  same  warrant  and  lodged  him  in  gaol. 
It  was  held  on  an  application  for  his  discharge  by  habeas  eorpus  on 
the  ground  that  he  had  been  twice  arrested  on  the  same  warrant,  that 
even  if  an  arrest  had  been  effected  on  the  first  occasion  when  the  con- 
stable agreed  to  hold  off,  it  was  called  off  by  defendant's  own  request 
and  he  was  therefore  estopped,  and  the  application  was  x^v^s&^.-Sx 
pa/rte  Doherty  (1899),  5  Can.  Cr.  Cas.  94  (N.B.)  ;  and  see  B.  v.  O'H^ron, 
5  Can.  Cr,  Cas.  531. 

Bight  of  settrdh  on  arrest] — The  right  of  an  officer  to  search  the 
person  of  one  arrested  for  felony  has  always  been  assumed,  as  well  as 
the  right  to  keep  the  goods  found  on  him  if  necessary  for  the  purposes 
of  the  trial.  See  Tomlin's  Law  Dictionary,  sub- tit.  Constable,  IV,  "  A 
conatftble  must  keep  goods  found  on  a  felon  till  trial,  and  then  return 
them  according  to  the  directions  of  the  court;"  see  also  Mayer  v. 
Vaughan,  11  Que.  K.B.  340  (search  of  letter-carrier  on  arrest  for  al- 
leged post-office  offence).  In  the  case  of  Dillon  v.  O'Brien,  16  Cox  C.C, 
at  p.  245,  the  Irish  Exchequer  Division  extended  the  rule  to  cases  of 
misdemeanor.  Palles,  C.  B.,  says:  "  If,  then,  the  right  here  claimed,  does 
not  exist,  even  in  treason  and  felony,  it  would  follow  upon  the  arrest 
of  a  murderer  caught  in  the  act  and  on  the  moment  lawfully  arrested 
whilst  the  weapon  with  which  the  crime  had  been  committed  was  in 
his  hand  it  would  be  illegal  for  the  constable  to  detain  that  weapon 
for  the  purpose  of  evidence;  so  also  would  it  be  illegal  for  the  officers 
of  the  law  to  take  possession  of  poisons  found  in  the  possession  of 
one  who  had  caused  death  by  poison,  and  even  in  treason  letters  from 
co-traitons  evidencing  the  common  treasonable  design,  found  in  the 
possession  of  a  traitor,  would  be  safe  from  capture  upon  his  arrest, 
aHhougk  from  the  earliest  times  it  has  been  the  settled  and  unvar^ng 
practice  to  seiee  such  proofs  of  guilt  and  give  them  in  evidence  at  the 
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triaL*'  The  case  of  Leigh  v.  Cole,  6  Cox  C.C.  329  (cited  with  appro^ 
bation  by  the  Ontario  Court  of  Appeal  in  Goriion  v.  Den ison,  22  A.B., 
p.  326),  waa  a  charge  to  the  jury  by  Mr.  Justice  Vaughan  Winiams 
on  the  subject  of  the  right  of  constables  to  search  and  handcuff  per- 
sons in  custody  for  breaches  of  the  peace,  and  the  learned  judge  made 
use  of  the  following  language :  "  With  respect  to  searching  a  prisoner 
there  is  no  doubt  that  a  man  when  in  custody  may  so  conduct  himself, 
by  reason  of  violence  of  language  or  conduct,  that  a  police  officer  may 
reasonably  think  it  prudent  and  right  to  search  him,  in  order  to  ascer- 
tain whether  he  has  any  weapon  with  which  he  might  do  mischief  <to 
the  person  or  commit  a  breach  of  the  peace;  but  at  the  same  time  H  is 
quite  wrong  to  suppose  that  any  general  rule  can  be  applied  to  such  a 
ease.  Even  when  a  man  is  confined  for  being  drunk  and  disorderly  it 
ifl  not  correct  to  say  that  he  must  submit  to  the  degradation  of  being 
searched,  as  the  searching  of  such  a  person  muet  depend  oa  all  the  cir- 
cumstances of  the  case."  In  the  case  of  persons  in  custody  not  accused 
of  an  indictable  offence  no  general  rule  can  be  appliiBd^  aiid'  it  wovld 
always  be  for  a  jury  to  say  whether  the  case  Is  one  in  which  a  learch 
should  have  been  made. 

Peace  officer  prcTenting  escape. 

41.  Every  peace  officer  proceeding  lawfully  to  arrest,  with 
or  without  warrant,  any  person  for  any  offence  for  which  the 
offender  may  be  arrested  without  warrant,  and  every  one  law- 
fully assisting  in  such  arrest,  is  justified,  if  the  person  to  be 
arrested  takes  to  flight  to  avoid  arrest,  in  using  such  force  as 
may  be  necessary  to  prevent  his  escape  by  such  flighty  unless 
such  escape  can  be  prevented  by  reasonable  means  in  a  less 
violent  manner. 

Ort^]— Sec.  33,  Code  of  1892. 

Shooting  at  person  fleeing  from  arrest] — ^When  a  peace  officer,  pur* 
stiiiig  a  fugitive  whom  he  had  a  right  to  arrest  without  a  warrant,  found 
that  the  f ugitiTe  was,  in  his  opinion,  likely  to  escape  for  the  time  being 
owing  to  superior  speed,  it  is  a  question  for  the  jury,  on  the  trial  of 
the  officer  for  manslaughter  in  killing  the  fugitive  by  a  shot  from  his 
revolver  intended  only  to  wound  and  so  stop  his  flight,  whether,  under 
all  the  circumstances,  the  officer  was  justified  under  s.  41  of  the  Code 
in  soeh  shooting  in  order  to  prevent  the  escape  of  such  fugitive)  or 
whether  such  escape  could  not  have  been  prevented  by  reasonable  means 
in  a  less  violent  manner.  Bex.  v.  Smith,  17  Man.  B.  282.  13  Can.  Or, 
Cas.  326. 

Private  person  preventing  escape] — See  see.  42. 

Duty  to  assist  peace  oficer] — See  sec.  167. 

Arrest  without  warraiU] — See  Code  sees.  646  to  652 A,  inclusive. 
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PrlTAte  iiergon  preTentlng  escape. 

42.  Evorv  private  person  proceeding  lawfully  to  anv^t  witli- 
out  warrant  any  person  for  any  offence  for  which  the  offender 
may  be  arrested  without  warrant  is  justified,  if  the  person  to 
be  arrested  takes  to  flight  to  avoid  arrest,  in  using  such  force 
as  may  be  necessary  to  prevent  his  escajie  by  flight,  unless  such 
escape  can  be  prevented  by  reasonable  means  in  a  less  violent 
manner,  if  such  force  is  neither  intended  nor  likely  to  cause 
death  or  grievous  bodily  harm. 

Origin] —Sec.  34,  Code  of  1892. 

Person  lawfully  assisting  peace  ofieer} — See  sees.  41,   167;   B.  v. 
Smith,  17  Man.  B.  2S2. 

Preventliig  escape  in  •ther  cases. 

43.  Every  one  proceeding  lawfully  to  arrest  any  person  for 
any  cause  other  than  an  offence  in  the  last  section  mentioned 
is  justified,  if  the  person  to  l>c  arrented  takes  to  fii^t  to  avoid 
arrest,  in  using  such  force  as  may  be  necessary  to  preyent  his 
escape  by  flight,  unless  such  escape  can  be  prevented  by  reason- 
able means  in  a  less  violent  manner,  if  such  force  is  neither 
intended  nor  likely  to  cause  death  or  grievous  bodily  harm. 

Ofigin]Sec.  35,  Code  of  1892. 

Offences  of  escape  and  rescue] — ^See  seca.  185-196. 

Preventing  escape  or  rescue  of  arrested  person. 

44.  Every  one  who  has  lawfully  arrested  any  person  for 
any  offence  for  which  the  offender  may  be  arrested  without 
warrant  is  protected  from  criminal  responsibility  in  using  such 
force  in  order  to  prevent  the  rescue  or  escape  of  the  person 
arrested  as  he  believes,  on  reasonable  grounds,  to  be  necessary 
for  that  purpose. 

Origin]— Bee,  36,  Code  of  1892. 

Offences  of  escape  and  rescue] — See  sees.  185-196. 

Force  to  prevent  escape. 

45.  Every  one  who  has  lawfully  arrested  any  person  for 
any  cause  other  than  an  offence  for  which  the  offender  may  be 
arrested  without  warrant  is  protected  from  criminal  responsi- 
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bility  in  using  such  force  in  order  to  prevent  his  escape  or  rescue 
as  he  believes,  on  reasonable  grounds,  to  be  necessary  for*  fliat 
purpose,  if  such  force  is  neither  intended  nor  likely  to  cause 
death  or  grievous  lx)dily  harm. 

Of^iiJ-H3ec.  37,  Code  of  1892. 

Offenee$  of  escape  and  rescue] — See  sees.  185-196. 

Prerentlng  breach  of  peace. 

4©.  Every  one  who  witnesses  a  breach  of  the  peace  is  justi- 
fied in  interfering  to  prevent  its  continuance  or  renewal  and 
may  detain  any  person  committing  or  about  to  join  in  or  renew 
such  breach  of  the  peace,  in  order  to  give  him  into  the  custody 
of  a  peace  oflScer,  if  the  person  interfering  uses  no  more  force 
than  is  reasonably  necessary  for  preventing  the  continuance  or 
renewal  of  such  breach  of  the  peace,  or  than  is  reasonably  pro- 
portioned to  the  danger  to  be  apprehended  from  the  continuance 
or  rpnenrai  of  such  breacli  of  the  peace.    '  \ 

Oriffin]-'8cv.  38,  Code  of  1892. 
Peace  officer] — Sec  sec.  2,  sub-8e«.  (26). 

Arrest  in  soch  case. — QMng  person  In  charge. 

47.  Every  peace  officer  who  witnesses  a  breach  of  the  peace, 
and  every  person  lawfully  assisting  him,  is  justified  in  arresting 
any  one  whom  he  finds  committing  such  breach  of  the  peace,  or 
whom  he,  on  reasonable  and  probable  grounds,  believes  to  be 
about  to  join  in  or  renew  such  breach  of  the  peace. 

2-  Every  peace  officer  is  justified  in  receiving  into  custody 
any  person  given  into  his  charge  as  having  been  a  party  to  a 
breach  of  the  peace  by  one  who  has,  or  whom  such  peace  officer, 
upon  reasonable  and  probable  grounds,  believes  to  have,  witnessed 
such  breach  of  the  peace. 

.OH^l— Sec.  39,  Code  of  1892. 

Person  "found  conimittinff**  the  offence] — See  sees.  32,  35,  36,  47, 
646,  648,  650,  651,  and  as  to  the  offence  of  being  "  found  in  a  dis- 
orderly house"  see  sec.  229  as  amended  in  1913. 

Arrest  without  warrant  on  suspicion] — See  sees.  30,  31,  33,  37,  47, 
649,  652,  652A. 

Breach  of  the  peace] — As  to  common  assault,  see  sees.  290-291; 
aasaiilt  occasioning  actual  bodily  harm;  sec.  295;  aggravated  assault, 

.  296;  affray,  sec.  100;  riotous  injury,  sees.  96-97;  riot,  87-97. 
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8nppre88ioii  of  riot  by  magistrate. 

48.  Every  nheriff,  deputy  sheriff,  mayor  or  other  head  officer 
or  acting  head  officer  of  any  county,  city,  town  or  district,  and 
every  magistrate  and  justice  of  the  peace,  is  justified  in  using, 
and  ordering  to  be  used,  and  every  peace  officer  is  justified  in 
using,  such  force  as  he,  in  good  faith,  and  on  reasonable  and 
probable  grounds,  believes  to  be  necessary  to  suppress  a  riot, 
and  as  is  not  disproportioned  to  the  danger  which  he,  on  reason- 
able  and  probable  grounds,  believes  to  be  apprehended  from  the 
continuance  of  the  riot. 

Origin]— Sec,  40,  Code  of  1892. 

Excess  in  force  used] — See  sec.  66. 

Aid  in  suppressing  riot] — See  sees.  48-51,  88,  9(^-95,  167,  and  the 
Militia  Act,  B.S.C.  1906,  ch.  41,  sees.  80-90. 

Suppression  of  riot  by  persons  eommanded  theretor— Qvestion  of 
law. 

40.  Every  one,  whether  subj.ect  to  military  law  or  not,  acting 
in  good  faith  in  obedience  to  orders  given  by  any  sheriff,  deputy 
sheriff,  mayor  or  other  head  officer  or  acting  head  officer  of  any 
county,  city,  town  or  district,  or  by  any  magistrate  or  justice, 
for  the  suppression  of  a  riot,  is  justified  in  obeying  the  orders 
so  given  unless  such  orders  are  manifestly  unlawful,  and  is 
protected  from  criminal  responsibility  in  using  sucli  force  as 
he,  on  reasonable  and  probable  grounds,  believes  to  be  necessary 
for  carrying  into  effect  such  orders. 

2.  It  shall  be  a  question  of  law  whether  any  particular  order 
is  manifestly  unlawful  or  not. 

Origin]— Bee.  41,  Code  of  1892. 

Unless  **  ma/nifestly  unlawful**] — Where  the  inaprisonoient  and  other 
acts  complained  of  were  done  by  a  military  officer  in  the  ordinary  dis- 
charge of  his  military  duty  and  under  orders  from  his  superior  officers, 
it  was  held  that  they  were  not  "manifestly  unlawful,"  as  the  officer 
was  bound  to  obey  the  orders  of  his  superiors.  Keighley  v.  Bell,  4 
F.  Sb  F.  763. 

"Military  law"] — See  note  to  sec.  51. 

Aid  tn  suppressing  rict] — See  sees.  48-51,  88,  90-95,  167,  and  the 
Militia  Act,  B.S.C.  1906,  ch.  41,  sees.  80-90. 
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SvppreOTlMi  •!  Tiot  by  persoM  apprehcnttig  scriotiB  nlselilcl 

50.  Every  one,  whether  subject  to  military  law  or  not,,  who 
in  good  faith  and  on  reasonable  and  probable  grounds  believes 
that  serious  mischief  will  arise  from  a  riot  before  there  is  time 
to  procure  the  intervention  of  any  of  the  authorities  aforesaid, 
is  justified  in  using  such  force  as  he,  in  good  faith  and  on 
reasonable  and  probable  grounds,  believes  to  be  necessary  for 
the  suppression  of  such  riot,  and  as  is  not  disproportioned  to  the 
danger  which  he,  on  reasonable  grounds,  believes  to  be  appre- 
hended from  the  continuance  of  the  riot. 

0TVM]--8ec.  42,  Code  of  1892. 

Cammcn  duty  to  suppress  riot] — ^By  the  common  law,  a  private  indi- 
vidual mig|1it  lawfully  endeavour,  of  his  own  authority  and  without  any 
warrant  or  sanction  from  a  magistrate,  to  suppress  a  riot  by  every  means 
in  his  power;  he  might  disperse  or  assist  in  dispersing  those  assembled 
and  stay  those  engaged  in  it  from  executing  their  purpose,  as  well  as 
stop  and  prevent  others  whom  he  saw  coming  up  from  joining  the  rest. 
Phillips  V.  Eyre,  LJ(.  6  Q.B.  15.  If  the  oceasion  demanded  immediate 
action  and  no  opportunity  occurred  for  procuring  the  advice  or  sanction 
of  a  magistrate,  it  was  the  duty  of  every  subject  to  act  for  himself 
and  upon  his  own  responsibility  in  suppressing  a  riotous  and  tumultuous 
assembly,  and  the  law  protected  him  in  aU  that  he  honestly  did  in  the 
prosecution  of  that  purpose.  Ibid,  per  Willes,  J.,  approving  the  charge 
of  Tindal,  C.  J.,  to  the  grand  jury  of  Bristol  (18a2),  5  C.  ft  P.  261  (n). 

Aid  M  suppressing  riotl—^e  sees.  48-51,  88,  90-95,  167,  and  the 
Militia  Act,  B.S.O.  1906,  ch.  41,  sees.  80-90. 

Protection  of  persoBs  subjeet  to  mllltarj  law«->i)«eBtloii  of  law. 

51.  Every  one  who  is  bound  by  military  law  to  obey  tlie 
lawful  command  of  his  superior  officer  is  justified  in  obeying 
any  command  given  him  by  his  superior  officer  for  the  suppres- 
sion of  a  riot,  unless  such  order  is  manifestly  unlawful. 

2.  It  shall  be  a  question  of  law  whether  any  particular  order 
is  manifestly  unlawful  or  not. 

On^l— Sec.  43,  Code  of  1892. 

"Ifilifara/  taw  "]— See  Code  sec.  1  (20) ,  the  Militia  Act  B.S.O.  1906. 
ch.  41,  and  the  Army  Act  (Imp.)  referred  to  in  sees.  74  and  75  of  the 
Militia  Act;  also  the  War  Office  Official  Manual  of  Military  Law  (Imp.) 
1914. 

Aid  in,  stippressing  riot]— Bee  sees.  48-51,  88,  90-95,  167,  and  the 
Militia  Act,  B.S.C.  1906,  ch.  41,  sees.  80-90. 
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Use  4il  farcer— Tq  .preTent  eamnlsaloA  of  offencew— Act  aMovBtlBglo 
ofYenee. 

52.  Every  one  is  justified  i^  using  such  force  as  may  be 
reasonably  necessary  in  order — 

(a)  to  prevent  the  commission  of  any  offence  for  which,  if 

committed,  the  offender  might  be  arrested  without 
warrant,  and  the  commission  of  whidi  would  In? 
likely  to  cause  immediate  and  serious  injury  to 
the  person  or  property  of  any  one ;  or, 

(b)  to  prevent  any  act  being  done  which  he,  on  reasonable 

grounds,  believes  would,  if  committed,  amount  to 
any  such  offence. 

Origin]— Bee.  44,  Code  of  1892. 

Excess  in  force  ttsed] — See  sec.  66. 

Force  in  defence  of  person  under  protection  of  defending  party] — 
See  sees.  55,  59,  60. 

JuatifUMtion  of  manslaughter]-^!!!^  his  dissenting  opinioii  in  B.  v. 
Moke  [1917],  3  W.W.B.  575,  Beck,  J.,  said  that  the  prisoner  would  be 
justified  in  killing  the  deceased  if  on  reasonable  grounds  he  believed 
that  was  necessary  to  prevent  the  deceased  from  killing  him;  that  is 
the  effect  of  see.  52  of  the  Code.  *'  Justification  on  this  ground,"  said 
Beck,  J.,  "is  not  precisely  the  same  rs  justification  on  the  ground  of 
self-defence.  (Stephen's  History  of  Cr.  Law,  vol.  3,  p  14).  In  the 
course  of  centuries  the  defence  of  self-defence  ha»  accumulated  about  it 
more  or  less  technicality.  The  defence  of  justification  in  prevention  of 
crime  is  free  of  these.  Sucli  a  defence  calls  for  a  most  careful  con- 
sidertition  'ofal!  Hie  pHrticnlar  cii*cumstanf*es  of  the  pnrticnlaT  crAc 
under  consideration  and  noccssitntes  a  cftreful  direction  upon  thfm  by 
the  trial  judge." 

EepelllBg  assAultr— Extent  Justified. 

53.  Every  one  unlawfully  assaulted,  not  having  provoked 
such  assault,  is  justified  in  repelling  force  by  force,  if  the  force 
he  uses  is  not  meant  to  cause  death  or  grievous  hodily  harm, 
and  is  no  more  than  is  necessary  for  the  purpose  of  self-defence. 

2.  Every  one  so  a.ssaulted  is  justified,  though  he  causes  death 
or  grievous  ])odily  harm,  if  he  causes  it  under  reasonable  appre- 
hension of  death  or  grievous  bodily  harm  from  the  violence  with 
which  the  assault  was  originally  made  or  with  which  4he  assail- 
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ant  pursues  his  purpose^  and  if  he  believes^on  reasonable  grounds^ 
that  he  cannot  otherwise  preserve  himself  from  death  or  grievous 
Ixxlily  harm. 

OH^fn]— Sec.  45,  Code  of  1892. 

"A'o*  having  provoked  such  assault*'] — See  sec  54,  sub-sec.  (2). 

Belief  *' on  reasonable  grounds"] — The  previous  eondnet  of  the 
asflanlting  party  towards  the  person  assaulted  may  be  shown  by  the 
accused  in  support  of  his  defence  that  he  had  reasonable  grounds  in 
defending  as  he  did.  B.  v.  Drouin,  15  Can.  Cr.  Cas.  205.  B.  v.  Hopkins, 
10  Cox  C.C.  229;  B.  v.  Bose,  15  Cox  C.C.  540;  B.  v.  Bitter,  36  N.S.B. 
417,  8  Can.  Cr.  Cas.  31;    B.  v.  Scott,  35  Can.  Cr.  Cas.  442. 

Self  defence  In  case  of  aggresslonr— Provoeatlon. 

54.  Every  one  who  has  without  justification  assaulted  an- 
other, or  has  provoked  an  assault  from  that  other,  may  never- 
theless justify  force  subsequent  to  such  assault,  if  he  uses  such 
force  under  reasonable  apprehension  of  death  or  grievous  bodily 
harm  from  the  violence  of  the  person  first  assaulted  or  pro,*- 
voked,  and  in  the  belief,  on  reasonable  grounds,  that  it  is  neces- 
sary for  his  own  preservation  from  death  or  grievous  bodily 
harm,  if  he  did  not  commence  the  assault  with  intent  to  kill 
or  do  grievous  bodily  harm,  and  did  not  endeavor,  at  any  time 
before  the  necessity  for  preserving  himself  arose,  to  kill  or  do 
^ievous  bodily  harm,  and  if  before  such  necessity  arose,  he 
declined  further  conflict,  and  quitted  or  retreated  from  it  as  far 
as  was  practicable. 

2.  Provocation,  within  the  meaning  of  this  and  the  last  pre- 
ceding section,  may  be  given  by  blows,  words  or  gestures. 

Origin]— Bee.  46,  Code  of  18^2. 

Where  violence  expected  by  defending  party] — 

The  violence  which  the  defending  party  had  reason  to  expect  may 
also  be  shown  by  proving  the  violent  temper  of  the  assaulting  party 
and  knowledge  of  this  by  the  defender.  B.  v.  Scott,  15  Can.  Cr.  Cas. 
442. 

PreTenftlon  of  insnltlng  assault— BlsprelKHllolmte  hurt  #oC  jMtNM. 

55.  Every  one  is  justified  in  using  force  in  defence  6f*.hi8 
own  person,  or  that  of  any  one  under  his  protection,  from  an 
assault  accompanied  with  insult,  if  he  uses  no  more  force  than 
is  necessary  to  prevent  such  assault,  or  the  repetition  of  it. 
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2.  This  section  shall  not  justify  the  wilful  infliction  of  any 
hurt  or  mischief  disproportionate  to  the  insult  which  the  force 
used  was  intended  to  prevent. 

OriginTi—Qec,  47,  Code  of  1892. 

Defence  of  hrother] — See  B.  v.  Callahan  (1915),  26  Can.  Cr.  Caa.  93. 

From  assfmlt  ** accompanied  with  insult'*] — ^In  the  absence  of 
statute  (in  some  of  the  United  States,  there  are  such  statutes)  no  words, 
however  approbrious,  disgraceful,  annoying  or  vexatious,  will  justify 
an  assault  or  battery,  though  they  may  mitigate  the  punishment.  Evans 
V.  Bradbum,  9  W.W.B.  2»1,  32  W.L.B.  585;  3  Cyc,  tit.,  "Assault  and 
Battery,"  p.  1051,  2  Am.  &  Eng.  Ency.  of  Law,  tit.,  **  Assault  and  Bat- 
tery," p.  957;  Abbofs  Trial  Evidence,  2nd  ed.,  p.  821;  Addison  on 
Torts,  8th  ed.,  p.  63 ;  Watson  v.  Christie,  2  Bos.  &  Pul.  224 ;  Short  v. 
Lewis,  3  U.C.Q.B.  (O.S.),  385;  Percy  v.  Glasco,  22  U.C.C.P.  526  (where 
the  English  decisions  are  discussed) ;  Murphy  v.  Dundas,  38  N.B.B.  563; 
Slater  v.  Watt«,  16  B.C.B.  36;  Wentzell  v.  Winacht,  41  N.S.B.  406. 

Defence  of  movable  property^ — Assault  by  trespasser. 

56.  Every  one  who  is  in  peaceable  possession  of  any  movable 
property  or  thing,  and  every  one  lawfully  assisting  him,  is  justi- 
fied in  resisting  the  taking  of  such  thing  by  any  trespasser,  or 
in  retaking  it  from  such  trespasser,  if  in  either  case  he  does  not 
strike  or  do  bodily  harm  to  such  trespasser. 

2.  If,  after  any  one,  being  in  peaceable  possession  as  aforesaid, 
has  laid  hands  upon  any  such  thing,  such  trespasser  persists  in 
attempting  to  keep  it  or  to  take  it  from  the  possessor,  or  from 
any  one  lawfully  assisting  him,  the  trespasser  shall  be  deemed 
to  commit  an  assault  without  justification  or  provocation. 

On^l— flee.  48,  Code  of  1892. 

Defence  of  movable  property  with  or  without  claim  of  right] — See 
sec.  57,  58. 

Dofonce  with  elain  ol  flffhlL 

57,  Every  one  who  is  in  peaceable  possession  of  any  movable 
property  or  thing  Tmder  a  claim  of  right,  and  every  one  acting 
under  his  authority,  is  protected  from  criminal  responsibility 
for  defending  such  possession,  even  against  a  person  entitled 
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by  law  to  the  possessiou  of  such  property  or  thing,  if  he  uses 
no  more  force  than  is  necesbary. 

OrnHn.— Sec.  49,  Code  of  1892. 
Where  no  claim  of  right] — See  sec.  58. 
Defence  of  goods  against  trespasser] — See  sec.  56. 
Defence  of  real  property] — See  sees  59-62. 

Defence  without  elalm  of  rlghU 

58.  Every  one  who  is  in  peaceable  possession  of  any  movable 
property  or  thing,  but  neither  claims  right  thereto  nor  acts 
under  the  authority  of  a  person  claiming  right  thereto,  is  neither 
justified  nor  protected  from  criminal  responsibility  for  defend- 
mg  his  possession  against  a  person  entitled  by  law  to  the 
possession  of  such  property  or  thing. 

Origin] — Sec.  50,  Coda  of  1892.  .,  . 

Defence  of  dwelling  house  aflralnst  person  entering  with  Intent. 

58.  Every  one  who  is  in  peaceable  possession  of  a  dwelling- 
house,  and  every  one  lawfully  assisting  him  or  acting  by  his 
authority,  is  justified  in  using  such  force  as  is  necessary  to  pre- 
yent  the  forcible  breaking  and  entering  of  such  dwelling-house, 
either  by  night  or  day,  by  any  person  with  the  intent  to  commit 
any  indictable  offence  therein. 

Ori^l— Sec.  51,  Code  of  1892. 

** Breaking  and  entering  a  dwelling  house"] — For  the  purposes  of 
Part  VII  of  the  Code  a  definition  of  the  phrase  "  dwelling  house  "  is 
given  in  sec.  335,  sub-sec.  (e),  supplemented  by  sec.  339.  As  the  offence 
referred  to  in  sec.  59,  of  "breaking  and  entering"  is  dealt  with  by 
Part  VII,  it  seems  that  reference  should  be  made  to  it  to  interpret  not 
only  the  phrase  "  breaking  and  entering "  but  the  word  "  dwelling 
house  "  which  is  the  subject  of  the  breaking  and  entering.  See  Code 
sees.  335  (c),  335  (e),  339,  340,  457  (burglary),  458  and  459  (house- 
breaking). 

Assembly  for  protection  of  dwelling  house,  not  unlawful] — See  sec. 
87,  enb-aee.  3.        -       • 


I  «       • 


Defeaee  of  dweUing  house  at  night  on  reasonable  belief  of  attevpfed 
entry  with  Intent 

SO.  Every  one  who  is  in  peaceable  possession  of  a  dwelling- 
house^  and  every  one  lawfully  assisting  him  or  acting  by  his 
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authority,  is  justified  is  using  such  force  as  is  necessary  to 
prevent  the  forcible  breaking  and  entering  of  such  dwelling- 
house  by  night  by  any  person,  if  lie  believes,  on  reasonable  and 
probable  grounds,  that  such  breaking  and  entering  is  attempted 
with  the  intent  to  commit  anv  indictable  oifence  therein. 

ft.' 

Origm]—Bec,  52,  Code  of  1892. 

Breaking  and  entering  a  dwelling  hau^e} — Bee  Bees.  59,  335|  339^ 
340,  457-459. 

Attempted  breaking  and  entering  of  dwelling] — The  mere  threat  of 
parties  standing  outside  of  a  dwelling  house  that  they  will  break  in, 
without  any  overt  act  to  that  end,  does  not  justify  the  householder  in 
shooting  at  and  wounding  them,  unless  the  householder  has  first  warned 
them  to  desist  and  depart  or  that  he  would  fire.  Spires  v.  Barrick,  14 
U.C.Q.B.  420. 

Defence  of  real  property*— Assault  by  trespasser. 

61.  Every  one  who  is  in  peaceable  possession  of  any  house 
or  land,  or  other  real  property,  and  every  one  lawfully  assisting 
him  or  acting  by  his  authority,  is  justified  in  using  force  to  pre- 
vent any  person  from  trespassing  on  such  property,  or  to  remove 
him  therefrom,  if  he  uses  no  more  force  than  is  necessary. 

2,  li  such  trespasser  resists  such  attempt  to  prevent  his  entry 
or  to  remove  him  such  trespasser  shall  be  deemed  to  commit  an 
assault  without  justifi(tation  or  provocation. 

Ori^4n]— Spc.  53,  Code  of  1892. 

Resisting  removal] — The  refusal  of  a  mere  trespasser  on  land  to 
leave  the  land  on  which  he  was  trespassing  is  not  constituted  an  assault 
by  sub-sec.  (2).  There  must  have  been  some  overt  act  of  force  towards 
his  removal  and  force  in  resistance  thereof  by  the  trespasser.  Pockett 
V.  Poole,  11  Man.  B.  275,  and  see  Pockett  v.  Poole,  11  Man.  B.  508. 

Common  assault] — See  sees.  290,  291. 

Defence  against  forcible  breaking  in] — See  sees.  59,  60. 

Assertion  of  right  to  house  or  land^— Assault  Jn  case  of  lawfal 
entry. — ^Trespasser  provoking. 

iS2.  Every  one  is  justified  in  peaceably  entering  in  the  day- 
time to  take  possession  of  any  house  or  land  to  the  possession  of 
which  he,  or  some  person  under  whose  authority  he  acts,  is 
lawfully  entitled. 
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2.  If  any  person,  not  having  or  acting  under  the  authority 
of  one  having  peaceable  possesbiou  of  any  such  house  or*  land 
witli  a  claim  of  riglit,  assaults  any  one  peaceably  entering  as 
aforesaid^  for  the  purpose  of  making  liini  desist  from  such  entry, 
such  assault  shall  be  deemed  to  be  without  justification  or 
provocation. 

3.  Jf  any  person  having  peaceable  poSv^ession  of  such  house 
or  land  with  a  claim  of  right,  or  any  person  actiiig  by  hijs  author- 
ity, assaults  any  one  entering  as  aforesaid,  for  the  purpose  of 
making  him  desist  from  such  entry,  sucli  assault  shall  be  deemed 
to  be  provoked  by  the  person  entering.  '  ' 

Ori^inl—Sec.  54,  Code  of  1892. 

Forcible  entry  or  detainer  of  real  property] — See  Code  sec.  102. 

Common  assault] — See  sees.  290,  291. 

Correction  of  child  by  force. 

83.  It  is  lawful  for  every  parent,  or  person  in  the  place  of  a 
parent,  schoolmaster  or  master,  to  use  force  by  way  of  correction 
towards  any  child,  pupil  or  apprentice  under  his  care,  provided 
that  such  force  is  reasonable  under  the  circumstances. 

Origin]— Bee.  55,  Code  of  1892.  .     ^ 

"  Provided  such  forc^  is  reasonable  "] — This  may  depend  upou  the 
age  of  the  child.  R.  v.  Griffin,  11  Cox  C.C.  402.  It  must  not  be  of  a 
nature  which  would  endanger  life,  limb  or  health,  or  canse  any  per- 
manent injury.  B.  v.  Robinson,  7  Can.  Cr.  Cas.  5^;  R.  v.  Hopley,  2 
F.  &  F.  201. 

aeary  v.  Booth  [1893],  1  Q.B.  465,  62  L.J.M.C.  87. 

Unreasonably  severe  chastisement  is  criminally  punishable  as  an 
assault,  although  there  ma^  have  been  no  permanent  injury*  R.  v.  Gkul, 
8  Can.  Cr.  Cas.  178,  36*N.6.R.  504.     , 

In  -the  eas&  of  a  sduiol  pupil,  tke  eftect.of  his  misoonduet  upoDi^he 
school  discipline  is  to  be  considered.    R.  v.  Zinc,  18  Can.  Cr.  Cas.  456. 

If  chastisement  was  inflicted  through  malice,  it  would  not  fall  under 
the  protection  of  sec.  63,  whidi  applies  to  force  by  way  of  correction, 
•.«.,  di^eipline.    See  R.  v.  Gaul,  36  N.S.R.  504. 

Chastisement  of  the  pupil  from  motives  of  caprice,  anger  or  bad 
temper,  is  unlawful;  the  chastisement  permitted  under  Quebec  civil  law 
must  be  reasonable  in  proportion  to  the  offence  and  must  have  been 
jastifiable  as  necessary  for  the  maintenance  of  school  discipline.  Brisson 
T.  Lafontaine,  8  L.C.J.  173. 

Excess  in  force  used] — See  sec.  66. 
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Master  of  ship. 

64.  It  is  lawful  for  the  master  or  officer  in  command  of  a 
ship  on  a  voyage  to  use  force  for  the  purpose  of  maintaining 
good  order  and  discipline  on  board  of  his  ship,  provided  that 
he  believes,  on  reasonable  grounds,  that  such  force  is  necessary, 
and  provided  also  that  the  force  used  is  reasonable  in  degree. 

Ori^i»]--Sec.  56,  Code  of  1892. 

DisoipUne  of  seafnen] — See  also,  as  to  discipline  of  seamen,  the 
Canada  Shipping  Act,  B.S.C.  1906,  ch.  113,  sees.  286,  et  acq, ;  6-7  Edw 
VII,  ch.  46. 

Surgical  operations. 

65.  Every  one  is  protected  from  criminal  responsibility  for 
performing  with  reasonable  care  and  skill  any  surgical  operation 
upon  any  person  for  his  benefit,  provided  that  performing  the 
operation  was  reasonable,  having  regard  to  the  patient's  state 
at  the  time,  and  to  all  the  circumstances  of  the  case. 

Origin] — Sec.  57,  Code  of  1892. 

Duty  of  persons  undertaking  to  administer  surgical  treatment] — 
See  sec.  246. 

Excess  of  force. 

66.  Every  one  authorized  by  law  to  use  force  is  criminally 
responsible  for  any  excess,  according  to  the  nature  and  quality 
.of  the  act  which  constitutes  the  excess. 

Origin]— 8ec,  58,  Code  of  1892. 

Excess  in  chastisement  of  minor] — See  sec.  63. 

Excess  of  force  in  resisting  assault] — See  sees.  53,  54,  55. 

Consent  to  death.— Causing  death  with  consent. 

67.  No  one  has  a  right  to  consent  to  the  infliction  of  death 
upon  himself. 

2.  If  such  consent  is  given,  it  shall  have  no  effect  upon  the 
criminal  responsibility  of  any  person  by  whom  such  death  may 
be  caused. 

Origin]See.  59,  Code  of  1892. 
Culpable  homioid€]—Bee  sees.  259-268. 
Aiding  and  ahettnig  a  suicide] — See  sec.  269. 
Attempti7ig  suicide] — See  sec.  270. 
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Condonation] — The  person  physically  injured  in  the  commission  of  a 
crime  cannot  by  any  act  of  condonation  excuse  the  criminal  offence 
against  the  King  so  as  to  make  the  condonation  a  defence  to  an  indict- 
ment for  the  crime.    B.  v.  Strong,  43  N.B.R.  190,  24.Gan.  Cr.  Caa.  430. 

OJbedteBce  to  de  facto  law. 

68.  Every  one  is  protected  from  criminal  responsibility  for 
any  act  done  in  obedience  to  the  laws  for  the  time  being,  made 
and  enforced  by  those  in  possession  de  facta  of  the  sovereign 
power  in  and  over  the  place  where  the  act  is  done. 

Origin]— Sec,  60,  Code  of  1892. 

Parties  to  Offences. 

Who  parties  to  offence.— Aiding  and  abettlng^r— CounselUng*— Pro- 
eurlng  another  to  commft  offence«— Common  Intent  of  several 
persons. 

69.  Every  one  is  a  party  to  and  guilty  of  an  offence  who, — ■ 

(a)  actually  commits  it;  or, 

(b)  does  or  omits  an  act  for  the  purpose  of  aiding  any 

person  to  commit  the  offence;  or, 

(c)  abets  any  person  in  commission  of  the  offence;  or, 

(d)  counsels  or  procures  any  person  to  commit  the  offence. 

2.  If  several  persons  form  a  common  intention  to  prosecute 
.  any  unlawful  purpose,  and  to  assist  each  other  therein,  each  of 
them  is  a  party  to  every  offence  committed  by  any  one  of  them 
in  the  prosecution  of  such  common  purpose,  the  commission  of 
which  offence  w^as,  or  ought  to  have  been  known  to  be  a  probable 
consequence  of  the  prosecution  of  such  common  purpose. 

Oriffin] — Sec.  61,  Code  of  1892;  The  Accessories  Act,  1861,  Imp. 
24-25  Vict.,  ch.  94;  31  Vict.,  Can.  ch.  72;  7-8  Geo.  IV.,  Imp.  ch.  30, 
•ee.  26;  9  Geo.  IV,  Imp.  ch.  56,  sec.  33. 

InoUement  to  commit  a  erime  is  indictable]-^lt  is  an  offence  at 
eommon  law  to  counsel  another  person  to  commit  en  offence;  inciting 
anotiier  person  to  commit  a  miildenieanor  was  itself  a  misdemeanor. 
B.  V.  Ransford,  13  Cox  C.C.  9;  B.  v.  Higgins,  2  East  5.  The  com- 
mission of  the  offence  is  .another  mode  of  infraction  of  the  law.  B.  v. 
BrooMeau,  26  Que.  K.B.  164,  28  Can.  Cr.  Cas.  435,  439.  In  the  latter 
ease  sub-sec  (d)  of  sec  69  was  interpreted  as  covering  the  unsnccess- 
fnl  solicitation  by  a  municipal  coiyicillor  of  an.  offer  to  bribe  him, 
ftnd  while  such  unsuccessful  solicitation  would  not  be  an  .offence  under 
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sec.  161,  it  was  thought  to  be  a  substantive  offence  under  sec'.  69, 
differing  from  the  offence  solicited.  Archambeault,  C.  J.,  said,  in 
referenee  to  sec.  69,  that  if  the  offence  itself  is  not  committed,  it 
cannot  be  pretended  that  the  person  counselling  it  is  guilty  of  that 
offence.  Sec.  72  was  also  considered,  and  it  was  held  that  the  councillor 
could  not  be  convicted  of  **  attempting  "  the  ^offeiie©  of  which  the  o^^r 
party  would  have  been  guilty  had  he  offered  to  bribe  the  counoUk|r  as 
suggested.  It  is  arguable,  however,  that  sec.  69  is  intended,  as  is 
outlined  by  the  heading  "principals,"  to  declare  what  participants  in  a 
crime  actually  committed  are  to  be  chargeable  as  principals  and  to 
abolish  former  distinctions  as  to  principals  in  the  first  degree  or  in 
the  second  degree,  or  accessories  before  the  fact.  It  will  be  noted  that 
it  is  declared  by  sub-sec.  (d)  that  every  one  is  a  party  to  and  guilty 
of  an  offence  who  "counsels  or  procures  any  person  to  commit  the 
offence."  Does  the  language  there  used  extend  to  the  solicitation  of 
aa  offe;nx)e . neith^r^  committed •  nor  arttempted;  or  do,  the  words., ''the 
.offenpe"  mean  only  U119  off^n«e  pArticipated  in  by  the  counselling  or  pro- 
curing, and  which  may  be  either  a  completed  offence  pj  an  i^^tempt  to 
commit  itf  If  the  offence  counselled  is  neither  executed  nor  att^]iy)ted, 
the  counselling  or  procuring  is  still  a  substantive  offence  whether  it  be 
under  sec.  69  or  at  common  law,  which  still  applies  in  cases  to  which  the 
Code  dees  not  extend;  B.  v.  Cole,  5  Can.  Cr.  Oas.  ^30,  3  Ont.  B.  389; 
B.  V,  Union  Colliery  Co.,  31  8.C.B.  81,  4  Can.  Cr.  Cas.  iOO;  Brousseau  v. 
The  King  (1917),  66  S.C,B.  22;  and  see  Code  15  as  to  offences  punish- 
able both  by  statute  and  at  common  law. 

BesponatbUity  for  natural  consequences  of  act] — The  general  rule 
is  that  a  person  is  responsible  for  the  naitural  consequences  of  his 
acts,  but  there  are  many  cases  In  which  it  would  be  obviously  unfaiv 
to  make  ii  person  criminally  responsible  for  doing  a  particular  act, 
though  under  ordinary  circumstances  such  an  act  would  undoubtedly  be 
nn  offence.  A  child  i^  considered  to  be  incapable  of  committing  an 
offence  before  the  age  of  seven  years;  Code,  sec.  17;  and  any  act  of  a 
child  between  the  ages  of  seven  and  fourteen  can  only  be  held  to  be 
an  offence  if  it  is  shown  affirmatively  that  the  child  had  sufficient 
capacity  to  know  the  nature  and  consequences  of  his  act,  and  to  appreci- 
ate that  he  was  doing  wrong.    Code,  see.  18. 

Mental  defidencyl'^-A  peraon  cannot  be  convicted  on  a  criminal 
charge  in  ro^pect  of  an  act  done  by  him  wMle  labouring  under  such 
unsoundness  of  mind  as  made  him  incapable  of  appreciating  the  nature 
and  quality  of  the  act  he  w)as  doing,  or  that  such  an  act  wap  wrong. 
Code,  sec.  19.  m    . 

Drunkenness  as  affecting  intent] — If  a  person  is  accused  of  wounding 
another  with  intent  to  murder  him,  the  fact  that  the  accused  was  very 
drunk  at  the  time  ought  to  be  taken  into  account  in  considering  whether 
the  intent  is  established ;  though  even  in  sueh  a  case  the  intent  may  be 
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proved  by  evidence  of  premeditation^  or  other  facts.    See  K.  v.  Meade 
£1909],  1  K.B.  875. 

Ads  of  omission] — A  person  is  not  ordinarily  fou»idered  to  cause 
injury  to  another  by  the  mere  omission  of  an  act^  thus,  if  e  man  sees 
another  drowning  and  is  able  to  save  him  by  holding  out  his  hand, 
but  omits  to  do  so,  even  in  the  hope  that  the  other  may  be  drowned, 
still  ho  is  not  criminally  responsible. 

On  the  other  hand,  where  the  law  imposes  upon  a  person  the  duty  of 
(lerf  orming  some  particular  act,  he  is  held  responsible  if  he  omit«  to  do 
so.  For  example,  every  person  who  has  charge  of  another,  e.g.,  a 
lunatic,  an  invalid,  or  a  prisoner,  is  bound  to  provide  him  with  neces- 
saries if  he  is  so  helpless  es  to  be  unable  to  provide  himself:  and  if 
deaih  results  from  a  neglect  of  such  duty,  the  person  in  charge  is  held 
responsible  unless  he  can  show  sonte  good  excuse.  See  Code,  sees.  241 
and  244. 

So,  in  the  case  of  an  animal  krio\*'n  to  be  dangcroiis,  the  person  in 
charge  is  bound  to  take  such  precautions  as  will  safeguard  the  public 
from  danger.    Code,  sec.  247. 

Similarly,  if  a  person  undertakes  to  do  any  act,  the  omission  of 
which  may  endanger  human  life,  and  without  lawful  excuse  omits  to 
discharge  that  duty,  he  is  responsible  for  the  consequences.  Code,  sec.  248. 
Again,  if  a  person  undertakes  (except  in  extreme  cases  of  necessity) 
to  administer  surgioal  or  medical  treatment,  or  to  do  any  other  aot 
which  may  be  dangerous  to  human  life,  he  is  responsible  if  death  results 
from  a  want  of  reasonable  care  and  skill  on  his  part.    Code,  sec.  246. 

Acoidenf] — A  person  is  not  criminally  responsible  for  the  result  of 
a  pure  accident  which  is  not  to  be  attributed  in  any  way  to  any  care- 
leitsneR*;,  or  negligence,  or  to  an  unlawful  act  on  his  part. 

Thus,  if  a  woodcutter  is  lawfully  ciittiug  down  a  tree  and  the  head 
of  his  axe  flies  off,  or  if  a  man  is  lawfully  riding  down  a  road  and 
his  horse  is  whipped  by  another  person  and  caused  to  start  off,  or  if  a 
man  is  lawfully  shooting  at  game  or  any  other  object,  and  in  any  of 
these  cases  there  result  to  a  bystander  injuries  which  cannot  be  aitii- 
bnted  to  negligence  on  the  part  of  the  woodcutter,  rider,  or  shooter, 
as  the  case  may  be,  he  will  not  be  responsible  for  the  injuries  caused. 
As  to  culpable  and  non-culpable  homicide^  see  Code,  sec.  252. 

As9%gtvng  the  primeipal  offender]— If  a  person  aissists  another  in 
(he  commission  of  an  offence,  he  is  responsible  as  though  he  had 
<»ommitt€d  it  himself;  and  even  if  such  assistance  is  indirectly  given, 
as,  for  instance,  if  two  or  three  men  go  out  together  to  commit  a 
burglary,  and  one  waits  at  the  corner  of  tlie  street  to  keep  watch  while 
the  others  commit  the  burglary,  the  watcher  will  be  guilty  of  burglary 
equally  with  the  others.  B.  v.  Idoyd,  19  Ont.  B.  352.  On  the  other 
band,  if  the  offence  charged  involves  some  special  intent,  it  must  be 
shown  that  the  assistant  was  cognizant  of  the  intentions  of  the  person 
whom  he  assisted;  thud,  on  a  charge  of  wounding  to  murder,  it  must  be 
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shown  that  an  assistant  not  only  assisted  the  principal  offender  in  what 
he  did,  but  also  knew  what  his  intention  was,  before  the  former  can  be 
convicted  on  the  full  charge.  B.  v.  Smith,  38  U.G.Q.B.,  218;  and  see 
B..V.  Esmonde,  2<>  U.C.Q.B.,  152   (attempt  to  steal). 

Mere  non-interference  when  a  person  sees  that  a  crime  is  about 
to  be  committed  by  another  in  his  presence,  is  not  enough  to  constitute 
aiding  or  abetting.  R.  v.  Curtley,  27  U.C.Q.B.,  613;  but  see  sec.  71 
as  to  assisting  the  escape  of  the  criminal.  Ot-her  aid  rendered  "  after 
the  crime "  is  not  sufficient  to  make  the  aiding  party  liable  as  a 
principal  under  sec.  69.    R.  v.  Graham,  2  C5an.  Cr.  Cas.  388. 

An  aider  and  abettor  of  a  misdemeanor  was  liable  as  a  principal 
at  common  law,  and  the  declarations  in  this  respect  contained  in  the 
Accessories  Act,  1861,  Imp.,  are  to  that  extent  merely  declaratory  of 
the  common  law.  Du  Cros  v.  Lambourne  [1907),  1  K.B.  40,  43;  B.  v. 
Greenwood,  1  Den.  C.C.  453;  R.  v.  Harkness  (No.  2),  10  Can.  Cr.  Cas, 
199,  207,  10  O.L.B.  555. 

Mere  knowledge  that  the  principal  intends  to  commit  crime  does 
not  constitute  an  accessory  before  the  fact :  there  must  be  some  particu- 
lar crime  in  view.  B.  v.  Lomas,  9  Cr.  App.  B.  226;  B.  v.  Bernard,  ] 
r.  &  P.,  240. 

A  man  who  procures  a  woman,  not  his  wife,  to  sign  as  his  wife, 
to  bar  dower  in  a  conveyance  of  his  real  estate,  while  she  knows  that 
the  true  wife  is  still  living,  is  pnnishable  as  a  principal  under  sees.  69 
and  466.  United  States  v.  Ford  (1916)  10  W.W.B.  1042,  34  W.L.B. 
912,  26  Can.  Cr.  Cas.  430. 

In  ex  parte  Baird,  34  N.B.B.  213,  it  was  held  that  the  pi-esident  of 
nn  incorporated  company  may  be  convicted  for  a  violation  of  the  second 
part  of  the  Canada  Temperance  Act,  where  the  sale  is  made  by  a  clerk 
under  general  instructions  received  l>y  him  from  the  president. 

A  clerk  or  manager  in  a  money-lender's  office,  who  takes  part  in  an 
iact  which  amounts  to  the  offence  of  usury,  is  guilty  as  a  principal,  and 
it  is  no  defence  to  the  charge  that  he  acted  merely  as  an  agent. 
Lalonde  v.  The  King,  18  Que.  K.B.  267,  15  Can.  Cr.  Cas.  72;  Money- 
lenders* Act,  B.S.C.,  1906,  ch.  122;  B.  v.  Kehr  (No  3),  18  Can.  €r.  Cas. 
202,  2  O.W.N.  133,  17  O.W.B.  213.  But,  presumably,  the  act  of  the 
clerk  must  be  such  that  knowledge  that  the  transaction  is  usurious  can 
be  imputed  to  him  and  not  merely  to  the  principal.    Ibid. 

The  employee  or  agent  is  liable  if  he  aids  and  abets  in  the  illegal 
transactions  negotiated  by  liis  employer  or  principal.  B.  v.  Smith  and 
Luther,  17  Can.  Cr.  Cas.  445;  Lalonde  v.  The  King,  18  Que.  K.B.  267. 

A  person  in  the  employment  of  another  person,  not  a  resident  of 
Canada,  whose  money  is  lent,  acting  as  the  manager  of  his  business, 
although  paid  by  salary  and  having  no  share  in  the  excessive  interest 
charged,  may  be  convicted  as  a  money-lender  under  the  Money-Lenders' 
Act.  B.S.C.  1906,  c.  122,  and  s.  69  of  the  Criminal  Code.  Bex.  v.  Glynn, 
19  Man.  L.B.  63,  15  Can.  Cr.  Cas.  243. 
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The  continuous  supply  of  goods  with  knowledge  that  they  were 
being  illegally  sold  in  contravention  of  a  criminal  laif ,  is  an  aiding  and  • 
abetting  of  the  criminal  sales.  Cook  v.  Stockwell,  84  L.J.K.B. 
2187;  but  whether  the  buyer  of  intoxicating  liquors  can  be  said  to  be 
an  aider  or  abettor  of  the  offence  of  the  seller  in  contravening  a  federal 
law,  e,g,,  the  Canada  Temperance  Act,  is  a  question  not  free  from  doubt. 
See  B.  V.  Heath,  13  Ont.  B.  471;  ex  parte  Armstrong,  30  N.B.B.  425; 
ex  parte  Barker,  30  N.B.B.  406;  Fairburn  v.  Evans  [19161,  1  K.B.  218, 
85  LJ^.K.B.  479.  In  the  latter  case  the  person  who  purchased  goods 
on  a  Sunday  from  a  shopkeeper  whom  he  knew  to  be  contravening  a 
Sunday  observance  statute,  and  whom  he  knew  to  have  been  convicted 
several  times  for  such  offence,  was  held  guilty  of  aiding  and  abetting. 

-Sec.  69  of  the  Code  expressly  declares  that  every  one  is  a  party 
to  and  guilty  of  an  offence  who  (6)  does  or  omits  an  act  for  the  purpose 
of  aiding  any  person  to  commit  the  offence;  or  (c)  abets  any  person 
in  commission  of  the  offence.  That  is  to  say,  by  aiding  or  abetting 
in  the  commission  of  an  offence  he  becomes  a  party  to  and  guilty  of  the 
same  offence.  Thus  he  becomes  a  party  principal,  and  there  appears 
to  be  no  reason,  why  he  should  not  be  indicted  or  charged  as  a  principal 
under  the  Code.  B.  v.  Harkness  (No.  2)  10  Can.  Cr.  Cas.  199  at  207, 
10  O.L.B.  555;  B.  v.  Gregory,  L.B.  1  C.C.B.  77;  Benford  v.  Sims  [1898] 
2  Q.B.  641 ;  B.  v.  HoUey,  4  Can.  Cr.  Cas.  510 ;  see  The  Queen  v.  Campbell 
(1899),  2  Can.  Cr.  Gas.  357. 

The  shooting  of  a  constable  in  charge  by  one  of  the  conspirators 
in  the  prosecution  of  the  common  design  of  escaping  from  custody 
may  be  under  such  conditions  as  to  justify  the  conclumon  that  it 
was  or  ought  to  have  been  known  to  be  a  possible  consequence  of  the 
pros4H!ution  of  such  common  purpose.  Criminal  Code,  s.  69  (2) ;  each 
of  thorn  would  then  be  a  party  to  such  offence,  and  the  offence,  .being 
mnrder  in  the  actual  perpetrator  thereof  was  murder  in  the  prisoner, 
even  if  he  were  not  the  actual  perpetrator  thereof,  and  he  was  properly 
found  guilty  by  the  jury  of  that  offence.  Bex.  v.  Bice,  4  O.L.B.  22vi, 
5  Can.  Cr.  Cas.  509. 

Any  person  who  before  the  commission  of  an  offence  does  something 
to  aid  in  its  being  oommitted,  or  to  help  or  to  facilitate  its  commission, 
or  to  furnish  the  means  to  accomplish  its  commission,  although  he  may 
not  be  present  when  the  offence  is  actually  perpetrated,  may  be  treated 
and  deaH  with  as  a  principal,  and  such. a  person  falls  directly  nnder 
Bee.  69  of  the  Code  as  having  done  an  act  for  the  purpose  of  aiiling 
any  person  to  commit  an  offence.    B.  v.  Boy,  9  Que.  Q.B.  312. 

But  mere  acquiescence  by  a  director  of  a  company  in  illegal  acts  of 
the  company  will  not  alone  make  him  an  aider  or  abettor.  B.  v. 
Hcndrie,  11  O.L.B.  202,  10  Can.  Cr.  Cas.  298. 

A  spectator  who  had  paid  for  admission  Im  a  Sunday  ^ow  held  in 
ffontravention  of  law,  has  been  held  liable  to  a  penalty  expressly  enacted 
for   those   "  taking   part  and   assisting "   in    such   shows.     Tremblay  v. 
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City  of  Quebec   (No.  1),  16  Can.  Or,  Cas.  253;  Trembhty  v.  City  of 
Quebec  (No.  2),  16  Can.  Cr.  Cas.  487. 

If  the  owner  of  a  house  leases  it  to  another  person  for  <the  purpose 
of  keeping  a  disorderly  house,  or  does  so  with  the  knowledge  and  with 
his  concurrence  that  it  is  to  be  so  used  and  kept,  he,  in  leasing  the  house 
would  aid  the  lessee  to  commit  ihe  offence  of  keeping  a  disorderly 
house,  and  he  consequently  would  become  liable  equally  with  the  actual 
offender  for  the  offence  committed  and  he  would  be  piT)secuted,  tried, 
convicted  and  punished  as  a  principal.  In  such  cases,  the  indictment,  or 
the  information,  may  either  simply  charge  the  accessory  or  aider  with 
the  offence  committed  by  the  i)erson  aided,  or  may  stat^  the  aid  which 
was  given  and  charge  the  ac^^esswry's  or  aider's  participation  by  reason 
thereof  in  the  offence  committed.  B.  v.  Boy,  9  Que.  Q.B.  312;  and  see 
also  sec.  228A  as  to  the  liability  of  the  landlord  for  knowingly  permitting 
such  use  of  his  premises. 

Where  the  alleged  abettor  and  the  alleged  principal  are  jointly 
indicted  as  principals,  there  may  be  a  conviction  of  the  abettor  for 
counselling  the  crime,  although  the  alleged  principal  is  acqukted.  B.  v. 
Burton,  13  Cox,  C.C.  71. 

A  person  is  not  an  accessory  if,  without  eny  guilty  knowledge,  he 
aet»  as  broker  for  the  parties  entering  into  stock  transactions  which 
as  between  them  were  gambling  transactions,  prohibited  by  Code,  sec. 
231.    B.  V.  Dowd,  17  Que.  S.C.  67;  4  Can.  Cr.  Cas.  170. 

An  net  done  which  may  enter  into  the  offence,  although  the  crime 
may  be  complete  without  it;  may  be  considered  as  a  continuation  of  the 
criminal  transaction  so  as  to  make  the  participator  an  aider  and  abettor, 
although  his  participation  occurs  only  after  such  acts  have  been  done 
as  in  themselves  would  constitute  the  crime.  B.  v.  Campbell,  2  Can.  Cr. 
Cas.  357. 

To  establish  a  eonvii'titm  fur  "  <;oun selling  and.  procuring  "  another 
to  bribe  a  peac^  officer,  it  is  essential  to  prove  that  the  peace  officer 
had  in  fact  been  bribed.     B.  v.  Byan,  22  Can.  Cr.  Cas.  115. 

But  if  an  official  offers  himself  «s  a  man  to  be  bribed  he  thereby 
"counsels"  those  to  wliom  ho  makes  the  offer  and  may  be  cx>nvictod. 
although  they  do  not  respond  to  the  advances  by  making  him  any  offer. 
Brousseau  v.  The  Ring  (1917),  56  8.C.B.  22,  affirming  26  Que.  K.B.  164, 
28  Can.  Cr.  Cas.  435,  in  the  result. 

A  statutory  prohibition  may  be  so  wide  in  its  terms  that  non- 
nompliancy  by  the  employee  with  the  conditions  without  which  a  trans- 
action of  the  principal  could  not  legally  be  completed,  will  make  the 
employer  liable  under  a  penal  law,  e,g,,  the  illegal  sale  of  wood 
alcohol  without  a  proper  label  under  the  Inland  Bevonue  Act,  B.8.C. 
1906,  ch.  .'il,  and  7-8  Edw.  VTI,  ch.  M,  sec.  27 ;  B.  v.  Bussill,  29  O.L.B. 
367,  22  Can.  Cr.  Cas.  131. 

And  the  employer  may  be  liiible  to  conviction  under  liquor  laws  for 
illegal  sales  made  by  his  employee  without  his  knowledge  or  connivance, 
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if  the  sales  were  made  m  the  course  of  the  employmeat.  B.  v.  Gomod, 
5  Can.  Cr.  Cas.  414.  Compare  Caldwell  v.  Bethell  [1913],  1  K.B.  110; 
Strutt  V.  Cliff  [19111,  1  K.B.  1;  B.  v.  WUliams  42  U.C.Q.B.  464. 

Aiding  under  campuUion} — See.  sees.  20,  21. 

Place  of  trial  for  aiding  and  abetting  a  crime  punishable  on  fum- 
mary  eonvietion^ — See  sec.  707. 

Extra-territorial  offence] — Counselling  a  woman  in  Canada  to  submit 
ill  a  forei^  jurisdiction  to  an  operation  which,  if  performed  in  Canada, 
would  be  a  crime,  is  not  an  offence  against  the  criminal  law  of  Canada. 
B.  V.  Walkem  14  Can.  Cr.  Cas.  122,  14  B.C.B.  1. 

Attempt  to  solicit  another  to  attempt  a  ortmel — See  sec.  72  as  to 
attempts  geiierally.  It  is  an  offence  to  attempt  to  solicit  a  person  to 
attempt  or  conspire  to  commit  an  offence.  B.  v.  Brousseau,  28  Can.  Cr. 
Cas.  435,  26  Que.  K.B.  164;  B.  y.  Bansford,  13  Cox  C.C.  9;  B.  v.  Do 
Kronune,  17  Cox  C.C.  492.  So  there  may  be  a  conviction  for  the  attempt 
U>  incite  to  an  attempted  crime  by  sending  a  letter  which  might  not 
amount  to  a  solicitation  because  of  the  receiver  not  reading  the  letter 
but  handing  it  over  to  others  without  being  made  aware  of  its  contents. 
U.  V.  Bansford,  13  Cox  C.C.  9. 

And  see  Brousseau  v.  The  King  (1917),  56  S.C.B.  22,  affirming  in 
the  result,  26  Que.  K.B.  164. 

Special  provision  as  to  servant* s  liability  for  trade  mark  offences}-- 
Bee  Jwc.  495. 

Variance  from  the  offence  which  was  counselled] — See  sec.  70. 

Accessories  after  the  fact] — See  sec.  71. 

Person  counselling  theft  and  afterwards  receiving  the  goods] — One 
who  is  a  principal  to  a  theft  cannot  be  convicted  of  receiving  the  goods 
knowing  them  to  have  been  stolen,  upon  evidence  merely  showing  that 
he  stole  the  goods.  The  offence  of  theft  must  have  been  completed 
before  the  separate  offence  of  receiving  can  be  committed.  B.  v.  Hodge 
12  Man.  B.  319,  2  Can.  Cr.  Cas.  350.  The  same  doctrina  has  been  held 
to  apply  to  a  principal  in  the  second  degree;  i.e.,  to  an  aider  and 
abettor,  but  not  to  the  case  of  one  who  counsels  or  procures  the  theft 
without  becoming  a  principal  in  the  second  degree.  Such  an  accessory 
lief  ore  the  fact  is  liable  under  sec  69  as  "  a  party  to  and  guilty  of  " 
the  theft  and  if  he  afterwards  beeomes  a  receiver  of  the  goods  he  may 
lie  convicted  also  of  that  offence  under  Code  sec.  399.  B.  v.  Hodge,  12 
Kfan.  B.  319,  2  Csn.  Cr.  Cas.  3i50. 

0ffenc4}  oo^nmitted  in  furtherance  of  common  intention  of  eonspira- 
tors] — Seo  sees.  444,  573. 

PersoiM  comigellliig  offence. 

TO.  Every  one  who  counsels  or  procures  another  person  to 
be  a  party  to  an  offence  of  which  that  person  is  afterwards 
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guilty,  is  a  party  to  that  offence,  although  it  may  be  committed 
in  a  way  different  from  that  which  was  counselled  or  suggested. 

2,  Every  one  who  counsels  or  procures  another  to  be  a  party 
to  an  offence  is  a  party  to  every  offence  which  that  other  com- 
mits in  consequence  of  such  counselling  or  procuring,  and  which 
the  person  counselling  or  procuring  knew,  or  ought  to  have 
known,  to  be  likely  to  be  committed  in  consequence  of  such 
counselling  or  procuring. 

Origin] — Sec.  62,  Code  of  1892. 

Principals  and  accessories  to  criminal  offence] — See  sec.  69. 

Accessory  after  the  fact^ — Hosband  or  wife* 

71.  An  accessorv  after  the  fact  to  an  offence  is  one  who 

» 

receives,  comforts  or  assists  any  one  who  has  been  a  party  to 
such  offence  in  order  to  enable  him  to  escape,  knowing  him  to 
have  l>een  a  party  thereto. 

2.  No  married  person  whose  husband  or  wife  has  been  a  party 
to  an  offence  shall  become  an  accessory  after  the  fact  thereto  by 
receiving,  comforting  or  assisting  the  other  of  them,  and  no 
married  woman  whose  husband  has  been  a  party  to  an  offence 
shall  become  an  accessory  after  the  fact  thereto,  by  receiving, 
comforting  or  assisting  in  his  presence  and  by  his  authority 
any  other  person  who  has  been  a  party  to  such  offence  in  order 
to  enable  her  husband  or  such  other  person  to  escape. 

Origin] —Sec.  63,  Code  of  1892. 

" BeoeiveSf  comforts  or  assists"] — There  must  be  an  act  to  assist 
the  criminal  personally  in  order  to  constitute  an  accessory  after  the 
fact;  mere  failing  to  notify  the  authorities  of  the  crime  is  not  usually 
enough,  except  as  to  treason.  B.  v.  Chappie,  9  C.  &  P.  35;  see  sec.  76 
as  to  accessories  after  the  fact  to  treason.  But  to  "  conceal "  or  procure 
the  concealment  of  a  felony  was  a  common  law  misdemeanor  known 
a8  misprision  of  felony.    Burbldge  Cr.  Law  (Can.)  508. 

Acts  intended  to  destroy  or  conceal  things  which  may  be  produced 
in  evidence  against  a  prisoner  on  his  trial,  make  the  doer  an  accessory 
after  the  fact.  E.  v.  l-evy,  7  Cr.  App.  B.  61;  B.  v.  Butterfield,  1  Cox 
C.C.  .^9 ;  2,  Hawkins  PI.  Cr.,  ch.  29,  sec.  2Q,     .  .  i 

Punishment  of  ac^^essory  after  the  fact] — See  sees.  574  and  SZfv*"^ 
as  to  treason,  sec.  76;  and  murder,  sec.  267;  concealment  of  deserter, 
sec.  82. 
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Accessory  both  before  and  after  the  fact] — A  defendant  may  be 
charged  as  an  accessory  before  the  fact  in  one  count,  and  as  accessory 
after  the  fact  in  another  count,  and  may  be  convicted  on  both  counts 
B,  V.  Blackson,  8  C.  &  P.  43 ;  R.  v.  Mitchel,  6  St.  Tr.,  N.S.  599,  620,  621. 

Joint  or  separate  trial  of  accessary] — See  sec.  849. 

Wife's  crime  committed  in  husband's  presence] — See  sec.  21. 

Receiving  stolen  goods] — See  sees.  399-403. 

Attempts^— Qnestfop  of  law. 

T2.  Every  one  who,  having  an  intent  to  commit  an  offenoey 
does  or  omits  an  act  for  the  purpose  of  accolnplishing  his  object 
is  guilty  of  an  attempt  to  commit  the  offence  intended  whether 
under  the  circumstances  it  was  possible  to  commit  such  oflFence 
or  not. 

2.  The  -question  whether  an-  aot  done  or  omitted  with  intent 
to  commit  an  offence  is  or  is  not  only  preparation  for  the  com- 
mission of  that  offence,  and  too  remote  to  constitute  an  attempt 
to  commit  it,  is  a  question  of  law. 

Origin] — Sec.  64,  Code  of  1892;  English  Draft  Code,  1879,  article 
74  (part). 

Ad  done  with  intent  to  commit  crime] — ^An  attempt  implies  an 
intent;  but  intending  to  commit  a  crime  is  not  the  same  as  attempting 
to  eommit  it.  B.  v.  McCarthy,  41  O.L.B.  153;  B.  v.  Snyder  (1915),  34 
O.L.B.  318,  24  Can.  Cr.  Cas.  101 ;  and  see  sec.  949,  as  to  convicting  for 
an  attempt  on  a  charge  of  the  completed  offence,  "if  the  evidence 
establishes  an  attempt."  B.  v.  Weiss  and  Williams  (No.  1),  4  W.W.B. 
1358,  21  Can.  Cr.  Cas.  438  (No.  2),  5  W.W.B.  48  and  400,  22  Oan.  Cr. 
Cas.  42. 

Mental  intentions  may  be  changed  at  any  time  before  being  carried 
ont.  When  not  accompanied  by  overt  acts  in  the  direction  of  a  crime 
they  do  not  constitute  even  an  attempt  a/t  crime.  Pockett  v.  Poo!  (1896), 
11  Man.  B.  275,  at  286. 

An  assault  with  intent  to  commit  an  offence  involving  violence  will 
ordinarily  be  held  to  be  an  attempt  to  eommit  that  offence.  B.  v.  Johns, 
15  8.C.B.  384. 

In  some  instances,  some  pre1iminar>'  act  as  to  which  it  might  be 
donbtfnl  whether  or  not  it  was  too  remote  to  constitute  an  **  attempt " 
may,  by  statute,  be  created  into  a  substantive  offence.  So  under  Code 
see.  397,  a  trader  concealing  his  own  goods  for  u  fraudulent  purpose, 
ez.  gr.  to  defraud  insurance  companies,  commits  an  offence  although 
the  fraud  was  not  carried  out  and  no  claim  was  ever  made  by  him 
against  the  companies.  B.  v.  (jtoldstaub  (1895)  10  Man.  B.  497,  5  Can. 
Cr.  Cas.  357. 
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There  must  be  a  connection  between  tlie  act  done,  for  tlie  purpoee 
of  an  intended  crime  and  the  crime  itself.  Bab-sec.  (2)  indicates  that 
an  act  done  with  intent  may  be  too  remote  to  constitute  an  "  attempt." 
The  question  of  remoteness  is  declared  to  be  a  question  of  law,  but 
the  doctrine  of  law  governing  this  is  left  undefined  by  the  Code  and  is 
left  in  an  unsettled  Btat«  by  the  many  cases  in  which  it  lias  been  dis- 
cussed. It  is  said,  however,  that  it  is  material  to  consider  whether  there 
is  any  further  act  "on  the  defendant's  part"  remaining  to  be  done 
before  the  completion  of  the  crime.  R.  v.  Eagleton,  Deters,  515,  538; 
Dugdale  v.  The  Queen,  Dears,  64,  22  L.J.M.O.  50;  B.  v.  Hensler,  11  Cox 
CO.  570,  B.  V.  Bocibnck,  Dears,  &  B.  24,  23  L.J.M.C.  101 ;  B.  v.  Clke^- 
man,  L.  So  C.  140,  31  L. J.M.G.  89 ;  B.  v.  Bing,  61  L.J.M.G.  116,  17  Oox 
CO.  491;  B.  V.  Linneker  [1906],  2  K.B.  99,  applied  in  B.  v.  Snyder 
(1915),  34  O.L.R.  318,  24  Can.  Cr.  Cas.  101;  B.  v.  Bobinson  [1915],  2 
K.B.  342,  84  L.J.K.B.  1149. 

There  is  an  obvious  distinction  between  doing  a  thing  with  intent 
to  commit  an  offence  and  attempting  to  conunit  the  offenoe.  For  in- 
stance, A.  may  load  his  gun  with  the  declared  intention  of  shooting  B. 
whenever  he  may  meet  him,  but  if  he  does  not  take  his  gun  with  him,  it 
would  be  vain  to  pretend  that  he  had  attempted  to  shoot  B.,  or  if  he 
bought  poison  with  the  intention  of  killing  B,  but  did  nothing  more, 
it  would  be  impossible  to  say  that  he  attempted  to  poison  B.  So,  if  a 
prisoner  conceals  himself  with  the  intention  of  escaping,  that  may,  or 
may  not^  be  sufficient  evidence  of  an  attempt  according  to  the  circum- 
stances, but  it  is  not  the  offence  in  itself.  For  instance,  if  the  prisoner 
(while  locked  up  in  his  cell)  hid  himself  under  his  bed  with  the  inten- 
tion of  escaping,  it  would  be  an  extraordinary,  thing  to  say  that  he  had 
attempted  to  escape;  while,  on  the  other  hand,  if  he  were  found  con- 
cealed near  an  open  gate  awaiting  a  chanoe  to  slip  past  tlie  guard, 
that  would  be  enough  to  warrant  a  conviction  for  an  attempt.  B^  v. 
Labourdette  (1908),  13  B.C.B.  443,  8  W.L.R.  402  (B.C.),  per  Hunter, 
C.J.;  B.  V.  Button  [19001,  2  Q.B.  597,  69  L.J.Q.B.  901;  B.  v.  Bobiason 
[1915],  2  K.B.  342,  11  Cr.  App.  B.  124. 

Although  an  attempt  implies  the  intent,  an  intent  does  not  neces- 
sarily imply  an  attempt.  There  may  be  cases  very  near  the  line  as 
regards  the  attempt  although  there  is  no  doubt  as  to  the  intent.  It 
is  always  necessary  that  the  attempt  should  be  evidenced  by  some  overt 
act  forming  part  of  a  series  of  acts  which,  if  not  interrupted,  would 
end  in  the  commission  of  the  actual  offence.  B.  v.  Mooney,  15  Que. 
K.B.  57,  11  Can.  Cr.  Cas.  333;  B.  v.  Linneker  [1906],  2  K.B.  99,  103; 
B.  v.  Bobinson  [1915],  2  K3.  342.  The  interruption  is  not  necessarily 
that  of  an  outside  cause  or  of  a  third  party ;  it  may  be  due  to  a  change 
of  mind  on  the  part  of  the  accused.  B.  v.  Goodman,  22  U.C.C.P.  338 
(arson);  B.  v.  Esmonde,  26  U.C.Q.B.  152  (theft). 

Tlie  physical  impossibility  of  completing  the  crime  is  no  defence  to 
a  charge  of  attempting  to  commit  it.     Code  sec.  72;   B.  v.  Williams 
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[1893],  1  Q.B.  320,  62  L.J.M.C.  29;  B.  v.  Duckworth  [1892],  2  Q3.  88, 
17  Cox  495;  R.  y.  Ring,  61  hJ.UX).  116  (poeket  picking) ;  K.  v.  Brown, 
24  Q.B.D.  357,  overruling  B.  t.  Collinti,  33  L.J.M.G.  177  (poeket  picking). 
Under  sec.  69  (d)  every  one  in  a  party  to  and  guilty  of  an  offence 
who  counsels  any  person  to  commit  the  offence.  This  has  hwn  held  to 
create  a  substantive  offence  even  where  the  offence  counselled,  i.f.,  ad- 
vised or  recommended,  was  neither  committed  nor  attempted.  Brousseau 
V.  The  King  (1917),  56  S.O.B.  22,  39  D.L.R.  114,  affirming  28  Can.  Gr. 
Gas.  435,  26  Que.  K.B.  164. 

It  has  been  said  that  where  the  solicited  party  does  nothing  for  the 
purpose  of  accomplishing  the  solicited  offence,  the  party  guilty  of  the 
soliciting  is  not  guilty  of  an  "  attempt "  of  that  offence.  Brousseau  ▼. 
The  King,  28  Can.  Or.  Gas.  435,  26  Qne.  K.B.  164.  The  solicitation  is 
in  such  case  punishable  either  as  a  substantiTe  offence  under  sec.  69  (d), 
or  the  solicitation  itself  although  unsuccessful  may  in  some  caseB  be 
a  common  law  offence  and,  except  in  so  far  as  the  common  law  of 
England  has  been  repealed  either  expressly  or  by  implication,  be  the 
subject  of  an  indictment  at  common  law.  Brousseau  v.  The  King 
(1917),  56  S.C.R.  22,  39  D.L.R.  11,  per  Fitzimtrick,  G.J. ;  Union  Colliery  v. 
The  Queen,  31  S.C.R.  81,  87;  and  see  Oode  sees.  10-12,  15,  16.  It  is  an 
indictable  misdemeanor  at  common  law  for  any  person  in  an  official 
position  corruptly  to  use  the  power  of  his  position  by  asking  for  a  bribe. 
BroTisseau  v.  The  King,  supra;  compare  Code  sec.  161. 

Drunkeikness  as  affecting  intent} — See  note  to  sec.  19.  The  pre- 
sumption of  a  criminal  intention  which  would  otherwise  arise  from  an 
act  may  be  rebutted  by  showing  that  the  prisoner's  mix^  was  so 
affected  by  drink  that  he  was  incapable,  at  the  time,  of  knowing  that 
what  he  was  doing  was  dangerous  or  wrongful.  B.  ▼.  Meade  [1909], 
1  K.B.  895.  B.  V.  Doody,  6  Cox  C.C.  403;  B.  v.  Jessamine,  19  Can.  Cr. 
Cas.  214 ;  B.  v.  Stoddart,  25  Can.  Gr.  Gas.  81 ;  B.  ▼.  Kane,  25  Can.  Cr. 
Caa.  443 ;  B.  v.  Wilson,  46  N.8.B.  59,  21  Can.  Gr.  Cas.  448. 

Proof  of  complete  offence  on  charge  of  attempt] — ^See  sec.  950. 

Proof  only  of  attempt  on  charge  of  complete  offence] — See  sees. 
949-951. 

Punishment  of  attempts  to  commit  crime] — See  sees.  570-572,  as  to 
offences  generally,  and  as  to  certain  crimes,  see.  74  (treason) ;  sec.  75 
(treasonable  conspiracy) ;  sec.  77  (levying  war) ;  sec.  80  (assaults  on 
the  King) ;  see.  188  (attempt  to  hretik  prison) ;  sec.  203  (buggery) ; 
see.  216  (procuring) ;  sec.  219  (sexual  offence  with  idiot) ;  sec  234 
(gambling  in  public  conve3raiice) ;  see.  235  (betting  offences) ;  sec.  236 
(lottery  offences) ;  sec  264  (attempts  to  murder) ;  sec  266  (attempt 
to  procure  another  to  commit  murder) ;  sees.  269-270  (suicide) ;  sec. 
271  (concealment  of  birth) ;  see.  273  (attempt  to  shoot  at  person) ; 
lecs.  276-278  (disabling  or  drugging  with  intent) ;  sec.  280  (injury  by 
cxplosives) ;  sec.  281  (setting  spring  guns) ;  sees.  282-289  (endangering 
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personal  safety  of  others) ;  sees,  300-305  (sexual  crimes) ;  sec.  448 
(assault  with  intent  to  rob) ;  sees.  459-464  (breaking  in,  etc.,  with  in- 
tent) ;  sec.  467  (uttering  forgery  with  intent)  ;  sec.  479  (counterfeiting 
offences)  ;  sec.  512  (arson)  ;  514  (firing  crops)  ;  524  (attempt  to  wreck)  ; 
sec.  536  (attempt  to  injure  cattle). 

Intent  m<iy  he  material  ingredient  of  completed  offence] — In  some 
cases  the  intention  with  which  an  act  is  committed  becomes  essential. 
Where  this  is  the  case,  the  intention  may  either  be  proved  by  inde- 
pendent evidence,  as,  for  instance,  by  words  proved  to  have  been  used 
by  the  offender  or  by  a  previous  course  of  conduct.  B.  v.  Sutton,  2  8tr. 
1074;  R.  v.  Bailey,  L.B.  1  C.C.R.  374;  or  may  be  presumed  from  the 
act  itself,  according  to  the  maxim  that  a  man  intends  the  natural  con- 
sequences of  his  own  act.  R<  v.  Prince,  L.B.  2  C.G.B.  154;  B.  v.  Jolson, 
23  Q.B«D.  168.  In  other  words,  the  mode  of  discovering  a  man's  inten- 
tion is  to  consider  what  were  at  the  time  of  his  act  the  natural  con- 
sequences of  that  act.  B.  v.  Ford,  13  B.C.B.  109,  12  Can.  Cr.^Cas.  555. 
Thus,  if  A.  sets  iire  to  B.'s  mill,  the  intent  of  A.  to  injure  B.  is  inferred 
as  being  a  natural  consequence  of  the  act  of  A.  setting  fire  to  the  mill. 
Intention  in  this  context  means  the  immediate  intention  as  distinguished 
from  motive  or  ulterior  intention.  If  a  man  bound  by  law  to  perform 
any  duty  does  an  act  which  necessarily  causes,  or  most  probably  will 
cause,  a  failure  in  the  performance  of  that  duty,  he  will  be  held  in  law, 
to  have  intended  to  fail,  and  therefore  to  have  wilfully  failed,  to  per- 
form that  duty.  B.  v.  Birmingham  &  Gloucester  By.,  3  Q.B.  223; 
B.  V.  Great  West  Laundry  Co.,  13  Man.  B.  66. 

The  doctrine  of  mens  rea\ — 

Mens  rea  is  a  necessary  ingredient  in  a  criminal  offence,  unleea 
the  statute  either  expressly  or  by  necessary  implication  from  its  lan- 
guage dispenses  with  H.  Strutt  v.  Clift  [1911],  1  K.B.  1.  B.  ▼.  Bussill, 
29  O.L.B.  367,  22  Can.  Cr.  Cas.  131  at  139;  Coppen  v.  Moore  [18983, 
2  Q.B.  306;  B.  v.  Newcombe  (1918),  29  Can.  Cr,  Cas.  249  (N.S.) ; 
Patenaude  v,  Thivierge,  26  Can.  Cr.  Cas.  138. 

In  B.  V.  Bussill,  29  O.L.B.  367,  22  Can.  Cr.  Cas.  131,  Hodgins,  J.A. 
speaking  for  the  court  said :  "  It  cannot  be  doubted  that  the  intention 
of  the  section  of  the  Inland  Bevenue  Act  (Can.)  cited  was  to  prohibit 
absolutely  the  sale  of  wood  alcohol,  a  'poison,  except  in  labelled  bottles. 
It  would  fritter  away  the  statute  to  hold  that  the  sale  of  the  article 
proved  in  this  case,  if  made  by  a  servant,  absolved  the  employer,  because 
he  did  not  actually  conduct  the  sale.  The  prohibition  is  explicit;  the 
sale  was  in  law  the  sale  of  the  master;  and  there  is  no  saving  clause, 
such  as  is  found  in  Coppen  v.  Moore,  enabling  the  employer  to  free 
himself.  It  seems  to  fall  fairly  within  the  exceptions  quoted.  And,  as 
stated  by  Hagarty,  C. J.,  in  Begina  v.  King,  20  U.C.C.P.  246 :  "  If  it 
be  contrary  to  law  to  sell  liquor  or  any  other  article  in  a  shop,  the 
keeper  of  that  shop  is,  we  think,  responsible  for  any  sale  made  by  any 
clerk  or  assistant  in  his  shop;  inima  fa-cic  it  would  Ix*  his  art." 
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There  was  a  clear  delegation  of  authoiity  or  of  the  master's  power 
to  preTent  a  sale  contrary  to  the  statute,  by  putting  the  servant  in 
charge  of  the  store  and  of  the  vessel  of  wood  aloohol  from  which  the 
quantity  sold  was  taken.  Moreover,  the  statute  in  question  is  one  of 
a  class  to  which  the  construction  given  in  this  case  is  most  readily 
applied,  as  recognised  even  by  Brett,  J.,  in  his  dissenting  judgment  in 
Reginn  v.  Prince,  L.R.  2  C.C.B.  154;  B,  v.  Buesill,  29  O.L.B.  367,  per 
euriam. 

Osier,  J.A.,  in  B.  v.  Brinkley,  12  Can.  Cr.  Cas.  454,  at  462.  14  O.L.B. 
434  said:  "  In  the  recent  case  of  Sherras  v.  De  But&:en  (18951  1  Q.B.  918, 
Wright,  J.,  speaking  of  the  presumption  that  a  knowledge  of  the  vrtfong- 
fulness  of  the  act  is  an  ingredient  in  every  offence,  says  (at  page  921), 
"  that  presumption  is  liable  to  be  displaced  either  by  the  words  of  the 
statute  creating  the  offence  or  by  the  subject-matter  with  which  it  deals, 
and  both  must  be  considered:  Nichols  v.  Hales  (1873),  L.B.  8  C.P.  322. 
One  of  the  most  remarkable  exceptions  was  in  the  case  of  bigamy.  It 
was  held  by  all  the  Judges  on  the  Statute  of  1  Jae.  1,  ch.  11  that  a  man 
was  rightly  convicted  of  bigamy  who  had  married  after  an  invaUd 
Scotch  divorce,  which  had  been  obtained  in  good  faith,  and  the  validity 
of  which  he  had  no  reason  to  doubt:  Lolley's  Case  (1812),  B.  &  B.  237. 
The  dictum  in  that  case  that  no  sentence  or  Act  of  any  foreign  country 
can  dissolve  an  English  marriage  a  vinculo  Tnatrimonii  for  grounds  dfi 
which  it  is  not  liable  to  be  dissolved  a  vitieulo  matfimoniii  in  England, 
was  afterwards  overruled  in  Harvey  v.  Famie  (1880),  6  P.D.  35,  44, 
but  in  other  respects  the  decision  is  not  affected." 

See  sec.  22  of  the  Code  as  to  the  doctrine  that  ignorance  of  the  law 
is  no  excuse. 

On  a  charge  of  unlawfully  and  maliciously  killing  cattle  it  appeared 
that  the  animal  was  killed  by  the  prisoners,  when  it  was  in  a  helplei^s 
and  dying  condition,  and  that  the  prisoners  thought  it  was  an  aet  of 
mercy  to  kill  it: — it  was  held  that  the  killing  was  not  malicious;  that 
the  implication  of  malice  was  rebuttable,  and  had  been  in  fact  rebutted, 
a  mens  rea  on  the  part  of  the  prisoners  being  disapproved.  The  Queen 
V.  Mennell,.!  Terr.  L.B.  487. 

Where  intent  is  an  ingredient  of  a  crime  there  is  no  onus  on  de- 
fendant to  prove  that  the  act  alleged  was  accidental.  B.  v.  Davies, 
8  Cr.  App.  B.  211,  29  T.L.B.  350. 

Where  there  is  a  question  whether  a  person  committed  an  offence, 
evidence  may  be  given  of  any  fact  supplying  a  motive  or  constituting 
preparation  for  the  offence,  of  any  subsequent  conduct  of  the  person 
accused  which  is  apparently  influenced  by  the  commission  of  the  offence, 
and  of  any  act  done  by  him,  or  by  his  authority,  in  consequence  of  the 
offence.  B.  v.  McBemy,  3  Can.  Cr.  Cas.  339.  Thus,  evidence  may  be 
given  that,  after  the  commission  of  the  alleged  offenee,  the  accused 
absconded,  or  was  in  possession  of  the  property,  or  the  proceeds  of  the 
property  acquired  by  the  offence,  or  that  he  attempted  to  conceal  things 
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which  were  or  might  have  been  used  in  committing  the  offence,  or  a^ 
to  the  manner  in  which  he  conducted  himself  when  statements  were 
made  in  his  presence  and  hearing.  R.  v.  Barrett,  9  O.  &  P.  387.  B.  v. 
Letain  [1918],  1  W.W.B.  505,  89  Can.  Cr.  Gas.  389  (Man.). 

The  motive  may  in  some  cases  ameliorate  the  crime;  so,  where  the 
loser  in  a  card  game  took  by  force  from  the  winner  money  ont  of  which 
he  thought  he  had  been  defrauded,  it  was  held  that  the  bona  fide  belief, 
whether  mistaken  or  not,  negatived  the  charge  of  theft,  but  a  conviction 
might  be  made  for  assault  under  the  indictment  for  robbery.  B.  v. 
Pord  (1907),  13  B.C.B.  109. 

While  it  is  not  always  necessary  to  sliow  a  guilty  knowletlge  in  order 
to  convict  a  person  of  an  offence,  where  the  words  of  the  statute  creating 
it  impose  an  absolute  prohibition,  on  the  other  hand,  when  by  the  language 
of  the  statute  a  guilty  knowledge  is  made  an  essential  element  of  the 
offence,  then  in  order  to  ensure  a  conviction  the  guilty  knowledge  must 
be  dearly  shown.  The  Act  of  the  legislature  must  be  looked  to  in  order 
to  see  when  knowledge  is  necessary  to  complete  the  offence.  Ex  parte 
Murchie  (B.  v.  Gloucester),  24  Can.  Cr.  Gas.  228,  at  236;  B.  v.  Bitchie, 
ex  parte  Blaine,  27  N.B.B.  213,  11  Can.  Cr.  Cas.  193;  ex  parte  Baird, 
34  N.B.B.  213;  B.  v.  Quirk,  44  N.S.B.  244  B.  v.  Verdi  (1914),  23  Can. 
Cr.  Cas.  47  (N.S.) ;  B.  v.  Irish,  18  O.L.B.  351,  14  Can.  Cr.  Cas.  458; 
B.  V.  Labbe,  17  Can.  Cr.  Cas.  417 ;  B.  v.  Perras,  6  Terr.  L.B.  58,  9  Can. 
Cr.  Cas.  364;  Brown  v.  Foot,  61  L.J.M.C.  110;  Bank  of  New  South 
Wales  V.  Piper  [18971  A.C.  383;  Sherras  v.  De  Butsen  [1895]  1  Q.B. 
918;  B.  V.  Taylor,  12  Can.  Cr.  Cas.  244;  Bobinson  v.  Morris,  19  O.L.B. 
638;  B.  V.  Vachon,  3  Can.  Cr.  Cas.  558;  B.  v.  Potter,  20  A.B.  (Ont.) 
516 ;_  B.  V.  Dias,  1  Can.  Cr.  Cas.  534  (N.B.) ;  Commissioners  v.  Cart- 
man  [1896]  1  Q.B.  655;  Cundy  v.  Lecocq,  13  Q.B.T).  207;  Emery  v 
NoUoth  [1903]  2  K.B.  264;  B.  v.  Labrie  (1914)  23  Can.  Cr.  Cas.  349 
(Sask.) ;  B.  v.  Gee,  5  Can.  Cr.  Cas.  148;  B.  v.  Law,  19  Man.  B.  259; 
Somerset  v.  Wade  [18941  1  Q.B.  576;  Chisholm  v.  Doulton,  22  Q.B.D. 
736;  Baldwin  v.  Snook  [1918],  2  W.WK.  314. 

It  is  Impossible  to  apply  the  maxim  as  to  **  mens  rea  "  generally  to 
iill  statutes  and  it  is  necessary  to  look  at  the  object  and  terms  of  each 
Act  to  see  whether  and  how  far  knowledge  or  a  particular  intent  is 
of  the  essence  of  the  offence  created.  B.  v.  Law,  19  Man.  B.  259,  275; 
Nickle  V.  Harris,  3  Sask.  L.B.  200,  14  W.L.B.  515;  Baldwin  v.  Snook 
[1918],  2  W.W.B.  314;  B.  v.  Newcombo  (1918),  29  Can.  Cr.  Cas.  249 
(N.8.),  40  D.L.B.  85. 
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PART  II. 


I  ' 


OFFENCES  AGAINST  PUBLIC  ORDER,  INTERNAL  AND  EXTERNAL. 

Interpretation, 

As  to  Information  lllegallj  obtained  or  eommvnlcat€4«— Definitions. 

73.  In  the  sections  of  this  Part  relating  to  information 
illegally  obtained  or  communicated,  unless  the  context  otherwise 
requires, — 

(a)  any  reference  to  a  place  belonging  to  His  Majesty  in- 
cludes a  place  belonging  to  any  department  of  the 
Government  of  the  United  Kingdom,  or  of  the  Gov- 
ernment of  Canada,  or  of  any  province,  whether  the 
place  is  or  is  not  actually  vested  in  His  Majesty; 

(ft)  expressions  referring  to  communications  include  any 
communication,  whether  in  whole  or  in  part,  and 
whether  the  document,  sketch,  plan,  model  or  in- 
formation itself  or  the  substance  or  effect  thereof 
only  be  communicated ; 

(c)  ^document'  includes  part  of  a  document; 

(d)  *  model'  includes  design,  pattern  and  specimen; 

(e)  ^sketch'  includes  any  photograph  or  other  mode  of 

expression  of  any  place  or  thing; 

(/)  *  office  under  His  Majesty '  includes  any  oflSce  or  em- 
ployment in  or  under  any  department  of  the  Govern- 
ment of  the  United  Kingdom,  or  of  the  Government 
of  Canada  or  of  any  province. 

OHgin}-<Me  of  1892,  sec.  76;  53  Vict.  Can.  ch.  10;  the  Official 
Seeiotfl  Act  1889,  52-53  Vict.  (Imp.)  ch.  52,  since  re-enacted  and  amen- 
ded by  the  Official  Secrets  Act  1911,  1  and  2  Qeo.  V.  (Imp.)  ch.  28. 

lUegdllp  obtaining  or  communicating  information  of  military  value] 
Bees.  86,  86. 
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Treason  and  other  Offences  against  the  King's  Authority  and 

Person. 

Treason^— Definition.— PenaltT* 

74.  Treason  is, — 

(a)  the  act  of  killing  His  Majesty,  or  doing  him  any  bodily 
harm    tending   to   death   or   destruction,   maim   or 
wounding,  and  the  act  of  imprisoning  or  restraining 
I  ••    him;  or,  ■       ..     * 

(6)  the  forming  and  manifesting  by  any  overt  act  an  inten- 
tion to  kill  His  Majesty,  or  to  do  him  any  bodily 
harm  tending  to  death  or  destruction,  maim  or 
wounding,  or  to  imprison  or  to  restrain  him;  or, 

(c)  the  act  of  killing  the  eldest  son  and  heir  apparent  of 

His  Majesty,  or  the  Queen  consort  of  any  King  of  the 
United  Kingdom  of  Great  Britain  and  Ireland ;  or, 

(d)  the  forming  and  manifesting,  by  an  overt  act,  an  in- 

tention to  kill  the  eldest  son  and  heir  apparent  of 
His  Majesty,  or  the  Queen  consort  of  any  King  of 
the  United  Kingdom  of  Great  Britain  and  Ireland; 
or, 

(e)  conspiring  with  any  person  to  kill  His  Majesty,  or  to 

do  him  any  bodily  harm  tending  to  death  or  destruc- 
tion, maim  or  wounding,  or  conspiring  with  any 
person  to  imprison  or  restrain  him;  or, 

(f )  levying  war  against  His  Majesty  either 

(i)  with  intent  to  depose  His  Majesty  from  the  style, 
honor  and  royal  name  of  the  Imperial  Crown  of 
the  United  Kingdom  of  Great  Britain  and  Ire- 
land or  of  any  other  of  His  Majesty's  dominions 
or  countries,  or 

(ii)  in  order,  by  force  or  constraint,  to  compel  His 
Majesty  to  change  his  measures  or  counsels,  or 
in  order  to  intimidate  or  overawe  both  Houses 
or  either  House  of  Parliament  of  the  United 
Kingdom  or  of  Canada ;  or, 

(g)  conspiring  to  levy  war  against  His  Majesty  with  any 

such  intent  or  for  any  such  purpos^e  as  aforesaid ;  or. 
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{h)  instigating  any  foreigner  with  force  to  invade  the  said 
United  Kingdom  or  .Canada  or  any  other  of  the 
dominions  of  His  Majesty;  or, 

(t)  assisting  any  public  enemy  at  war  with  His  Majesty 
in  such  war  by  any  means  whatsoever;  or, 

(y)  violating,  whether  with  her  consent  or  not,  a  Queen 
consort,  or  the  wife  of  the  eldest  son  and  heir  ap[)ar- 
ent,  for  the  time  being,  of  the  King  or  Queen  regnant. 

2.  Every  one  who  commits  treason  is  guilty  of  an  indictable 
offence  and  liable  to  suifer  death. 

Griffin]— Bee,  65,  Code  of  1892;  57-58  Vict.  ch.  57,  sec.  1;  the 
Statute  of  Treasons  1351  Eng.,  25  Edw.  3,  statute  5,  chapter  2. 

Assisting  alien  enemies  to  leave  Canada] — Inciting  or  assisting  f^i) 
alien  enemy  to  leave  Canada  may  under  certain  circumstances  be  treason 
punishable  under  sec.  74,  and  under  less  serious  circumstances  an  offence 
punishable  under  sec.  75A  which  was  introduced  into  the  Code  in  1915. 
Ck>mpare  B.  v.  Ahlers,  84  L.J.K.B.  901,  11  Cr.  App.  R.  63. 

As^ting  any  public  enemy  at  war} — It  has  been  held  in  England 
that  on  a  true  construct  ion  of  25  Edw.  3,  at.  5,  e.  2,  the  Statute  of  Trea- 
sons 1351y  to  "  be  adherent  to  the  King's  enemies  in  hia  realm,'*  which  ia 
one  of  the  aubjecta  of  treason  therein  specified,  the  adherence  need  not 
be  that  of  a  person  within  the  King's  "  realm."  Rex  t.  Casement,  12 
Cr.  App.  R.  99,  115  L.T.  267.  ^ 

Corrtfboration] — A  conviction  for  treason  cannot  be  had  upon  the 
eridence  of  one  witneea  tinleas  such  witness  is  '*  corroborated  in  some 
ODiaterial  particular  by  evidence  implicating  the  aoenaed."  Oode  sec. 
1002. 

Aliens  levying  war  and  British  subjects  assisting] — See  sec.  77. 

Overt  acts  must  be  stated  in  the  indictment] — When  a  man  is  charged 
with  treason  the  law  gives  him  every  opportunity  to  make  his  defence. 
The  indictment  is  required  to  state  the  particular  overt  acts  complained 
of:  the  power  of  amending  indictments  is  expressly  stated  not  to  ex- 
tend to  authorise  the  Court  to  add  to  the  overt  acts  set  out  in  the 
indictment  (sec.  847,  sub-sec.  2),  and  10  days  before  his  arraignment 
there  must  be  delivered  to  him  a  copy  of  the  indictment,  a  list  of  the 
witneasea  to  be  produced  on  the  trial  to  prove  the  indictment,  and  a 
eopy  of  the  panel  of  the  jurora  who  are  to  try  him  returned  by  the 
sheriff  (sec.  897).  It  ia  further  provided  that  the  list  shall  mention 
the  names,  occupations  and  placea  of  abode  of  the  aaid  witnesses  and 
jarers  and  that  all  the  docnments  mentioned  shall  be  given  to  the 
aeeiued  at  the  aame  time  and  in  the  presence  of  two  witnesses.    These 
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provisions  clearly  are  intended  to  enable  the  accused  to  know  ezactlj 
what  is  charged  and  what  is  intended  to  be  proven  against  him.  The 
indictment  will  be  quashed  if  it  'does  not  set  forth  with  precision  the 
offence  charged  and  does  not  in  sufficient  terms  state  any  overt  act  of 
treason.    B.  v.  Fehr,  26  Can.  Or.  Gas.  245  (N.S.). 

Overt  act  expressed  by  ^^  open  and  advised  speaking,**] — See  the 
limitation  provided  by  sec.  1140  (2). 

Conspiracy  to  assist  enemy] — To  conspire  with  any  person  to  commit 
an  indictable  offence  is  indictable  under  Code  sec.  573  and  punishable 
with  seven  years*  impri.sonment.    See  note  to  sec.  573. 

Attempting  to  assist  p^^blic  enemy] — It  seems  to  have  been  assumed 
in  B.  V.  Snyder,  34  O.L.B.  318,  24  Can.  Cr.  Cas.  101,  that  an  attempt 
of  the  offence  under  sub-sec.  (i)  would  be  indictable;  sec.  72  relating 
to  attempts  is  in  general  terms  as  to  any  offence  under  the  Code.  The 
indictment  was  for  a  completed  offence  but  the  Crown  asked  a  con- 
viction for  the  attempt  to  commit  treason  and  such  was  the  verdict. 
On  a  reserved  case  it  was  held  'that  a  conviction  for  an  attempt  to  assist 
a  public  enemy  was  not  shown  by  his  agreeing  to  convey  certain  alien 
enemies  out  of  Canada  when  the  transportation  was  never  begun  and 
it  appeared  that  they  had  no  intention  of  leaving  Canada  but  were 
being  used  by  the  police  to  entrap  the  accused.  B.  v.  Snyder  (1915) 
34  O.L.B.  318,  24  Can.  Cr.  Cas.  101.  The  Snyder  ease  occurred  prior 
to  the  passing  of  Code  sec.  75A  in  the  year  1915,  and  it  wUl  be  noted 
that  the  latter  makes  it  an  offence  either  to  "  incite  "  or  "  assist "  an 
alien  enemy  to  leave  Canada,  while  sub-section  (i)  of  see.  74  relates 
only  to  "assisting."  An  attempt  of  the  offence  created  by  see.  75A 
would  it  seems,  be  indictable  |ind  punishable  under  sec.  571  with  im- 
prisonment up  to  half  the  maximum  term  for  the  completed  offence; 
hut  neither  of  the  sees.  570,  571  and  572  are  I4>plicable  to  an  offence 
punishable  with  death  as  is  treason  under  sec.  74.  Sec  72  seems  merely 
to  amplify  the  definition  of  an  attempt  and  not  to  declare  the  attempt 
an  offence.  Sec.  949,  however,  declares  that  "When  the  complete  com- 
mission of  an  offence  charged  is  not  proved,  but  the  evidence  establishes 
an  attempt  to  commit  the  offence,  the  accused  may  be  convicted  of 
such  attempt  and  punished  accordingly."  But  even  this  seems  to  imply 
that  tliere  must  exist  elsewhere  some  provision  wherelsy  the  attempt  is 
in  itself  made  indictable  otherwise  sec.  949  would  not  apply.  Certain 
treasonable  offences  consist  of  the  treasonable  intent  manifested  by 
an  overt  act  (sec.  74,  sub-sections  (6)  and  (<J)  and  sec.  78);  but  it 
seems  at  least  doubtful  whether  there  is  such  an  offence  as  "attempt- 
ing" to  assist  any  public  enemy  (sec.  74  (i)  )  either  under  the  Code 
or  at  common  law.. 

Treasonable  conspiracy] — See  also  see.  75. 

Treas<m  by  levying  war;  insurreotioni — See  B.  v.  Biel,  1  Terr.  LB. 
28  and  2  Man.  L.B.  321,  and  same  ease  on  motioii  for  leave  to  appeal. 
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Biel  V.  the  Queen,  10  A.C.  675,  16  Cox  C.C.  48 ;   B.  v.  Slavin,  17  U.C.C.P. 
205,  B.  V.  Marais  [1902]  A.C.  51. 

An  insurrection  differs  from  a  riot  in  this — that  a  riot  has  in  view 
some  enterprise  of  a  private  nature  (see  sec.  91)  while  an  insurrection 
savours  of  high  treason,  and  contemplates  some  enterprise  of  a  general 
and  public  nature.  B.  v.  Vincent,  9  C.  &  P.  95.  See  also  Lord  Mans- 
field's charge  on  the  trial  of  Lord  George  Gordon  in  1781.  B.  v.  Gor<lon, 
21  State  Trials,  485  at  644.    B.  v.  Frost,  9.  C.  &  P.  129. 

FoUwre  to  inform  justice  of  the  peace  on  \em%ihg  of  Mend^tt 
treasonable  act] — See  sec.  76. 

Espionage  and  war  treason] — Although  any  person  who  makes  or 
endeavours  to  make  unauthonzed  or  secret  communication  to  the  enemy 
or  to  collect  information  secretly  for  him,  is  ordinarily  spoken  of  as  a 
spy,  the  Hague  Bules  provide  a  definition  of  a  spy  as  regards  land 
warfare  which  does  not  cover  all  such  cases. 

According  to  No.  29  of  the  Hague  Bules  a  person  can  only  be  con- 
sidered a  spy  when,  acting  clandestinely  or  on  false  pretences,  he  obtains, 
or  endeavours  to  obtain,  information  in  the  zone  of  operations  of  a 
belligerent  with  the  intention  of  communicating  it  to  the  hostile  party. 

The  fact  that  a  person  acting  as  a  spy  is  in  the  naval  or  military 
service  of  his  State,  does  not  screen  him  from  punishment  should  he  be 
apprehended  by  the  enemy.  Nor  does  the  fact  that  he  is  in  uniform 
make  it  impossible  for  him  to  be  a  spy. 

If  the  act  of  espionage  is  committed  by  anyone  in  the  home  territory 
the  laws  of  the  land  usually  provide  for  its  punishment.  Thus  in  Eng- 
land a  person  can  be  tried  for  high  treason  on  the  counts  of  traitorously 
compassing,  imagining  and  intending  the  deposition  and  death  of  the 
Sovereign  and  of  traitorously  adhering  to,  aiding  and  comforting  the 
Sovereign's  enemies.  The  leading  case  is  that  of  the  French  Colonel 
De  la  Motte  who  was  resident  in  London,  and  was^  in  1781,  tripd^for 
collecting  and  forwarding  to  his  Government  reports  in  regard  to  the 
number  of  British  cAups  and  forces.  It  was  then  laid  down  that  whilst 
a  foreigner  is  under  the  protection  of  the  laws  of  this  kingdom,  he  owes 
allegiance  to  it  equal  to  that  of  any  natural-bom  subject,  and  that  the 
fact  that  this  allegii^nce  is  local  and  temporary  is  of  no  consequence 
in  law.    B.  v.  De  la  Motte,  21  State  Trials  687. 

Natwalization  in  enemy  co\mtry  duritig  war] — ^A  British  subject 
commits  a  treasonable  act  by  becoming  naturalized  in  the  enemy's 
country  during  hostilities  and  is  liable  in  respeot  of  subsequent  treason- 
able acts  not^vithstanding  such  attempted  naturalization.  B.  v.  Lynch, 
[1903]   1  KB.  144,  72  L.J.K.B.  167. 

SaU]— It  was  held  in  Bex  v.  Bowens  (1914)  23  Can.  Cr.  Cas.  340, 
7  O.W.N.  467,  that  a  person  committed  for  trial  in  time  of  war  upon 
a  charge  brought  before  the  enactment  of  see.  75A  for  aasisting  the 
enemy  by  aiding  the  King's  enemies  to  leave  Canada,  was  properly 
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refused  baiK    And  nee  sec.  699  restricting  the  rij^ht  to  bail  to  Superior 
Courts. 

Accessary  after  the  fact  to  treason] — See  sees.  71,  76,  583  (a),  849. 

Objections  and  picas  to  indictment] — See  sec.  898  ct  seq. 

Assault  or  attemjyted  assault  upon  tJte  £'fw<7l— See  see.  80. 

Jurisdiction  of  Sessions  excluded] — Bee  see.  58.*i. 

OTert  aet  of  treasoiu 

T5.  In  every  case  in  which  it  is  treason  to  conspire  with 
any  person  for  any  purpose,  the  act  of  so  conspiring,  and  every 
overt  act  of  any  sucli  conspiracy,  is  an  overt  act  of  treason. 

Origin]— Sec.  66,  Code  of  1892. 

Overt  acts  of  treasonable  conspiracy] — The  conspiracy  it.self  and 
each  overt  act  of  the  conspiracy  is  an  overt  aet  of  treason  where  it  is 
treason  to  conspire  for  the  particular  purpose,  ex.  gr.,  to  conspire  to  levy 
war  to  intimidate  Parliament  (sec.  74  (g)  ).  The  indictment  must 
state  the  overt  acts  relied  upon,  and  no  evidence  is  to  be  admitted  of 
any  overt  act  not  stated  unless  it  is  othen^'ise  relevant  as  tending  to 
prove  some  overt  act  stated ;  nor  can  the  court  amend  the  indictment 
by  adding  to  the  overt  acts  stated.  Code  sec.  847.  As  to  when  evidence 
of  acts  of  one  co-conspirator  may  be  given  on  a  charge  against  another, 
see  note  to  sec.  573. 

Defendant  charged  with  treason  to  be  given  copy  of  indictment,  list 
of  witnesses,  etc.] — See  sec.  897. 


Asstetliiery  ete.,  alien  enemies  to  leave 

75a.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years*  imprisonment  who  incites  or  assists  any  subject 
of  any  foreign  state  or  country  at  war  with  His  Majesty  to  leave 
Canada  without  the  consent  of  the  Crown,  unless  the  person 
accused  can  prove  that  assistance  to  the  enemy  was  not  intended, 
and  provided  that  such  inciting  or  assisting  do  not  amount  to 
treason. 

Origin] — Statutes  of  Canada,  1915,  eh.  12,  sec.  2. 

Assisting  alien  enemies  to  leave  Canada] — As  to  assistance  amounting 
to  treason  see  sec.  74,  sub-section  (i)  of  which  declares  that  assisting 
any  public  enemy  at  war  with  His  Majesty  in  such  war  by  any  means 
whatever  is  treason. 

Indictment] — Sec.  847  applies  only  to  treason  and  to  offences  under 
sections  76  to  86  inclusive  and  not  to  the  offence  here  declared. 
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Evidence] — The  fact  that  a  person  is  a  subject  of  Austria-Hungary 
may  be  deduced  from  the  facts  that  at  his  earliest  recollection  he  was 
resident  in  Austria-Hungary,  that  he  served  in  the  Austrian  army  or 
ivaa  rejected  as  unfit,  and  that  he  registered  as  an  alien  Austrian  enemy. 
B.  V.  Oma    (1915)  9  W.W.B.  584,  25  Can.  Cr.  Oas.  73. 

Where  the  subject  of  a  foreign  state  at  war  with  His  Majesty  intends 
to  leave  Canada  and  starts  for  the  boundary  line  with  such  intention, 
he  is  in  the  act  of  leaving  Canada  on  every  part  of  the  journey  for 
that  purpose,  and  if  any  person  knowing  that  the  foreign  subject  had 
such  intention  does  any  act  furthering  that  intention,  such  person  there- 
l>y  "  assists "  the  foreign  subject  to  leave  Canada  within  the  meaning 
of  sec.  75A  of  The  Criminal  Code,  whether  the  latter  got  across  the 
boundary  line  or  not.     Ibid. 

Internment  of  aUen  enemy] — The  Crown  is  entitled  in  the  exercise 
of  its  prerogative  to  imprison  an  alien  enemy  and  the  court  has  no 
jurisdiction  to  interfere  with  the  exercise  of  the  prerogative  when  the 
status  of  alien  enemy  is  proved.  R.  v.  Vine  Street  Superintendent, 
Ex  parte  Liebmann    [1916]  1  K.B.  268,  85  L.J.K.B.  210. 

Corroboration] — Sec.  1002  which  is  applicable  to  a  charge  of  treason 
under  sec.  74,  does  not  apply  to  a  charge  brought  under  sec.  75A, 

Accessories  after  the  fact  to  treason.— Omitting  to  prcTent  treason. 

76.  Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
two  years^  imprisonment  who, — 

(a)  becomes  an  accessory,  after  the  fact,  to  treason;  or, 

(b)  knowing  that  any  person  is  about  to  commit  treason 

does  not,  with  all  reasonable  despatch,  give  infor- 
mation thereof  to  a  justice  of  the  peace,  or  use  other 
reasonable  endeavours  to  prevent  the  commission 
of  the  same. 

OH^tnl— Sec.  67,  Code  of  1892. 
J^yint  or  separate  trial  of  accessory] — See  sec.  849.  • 
Sestrietion  as  to  hail] — See  Code  sec.  699. 

Overt  acts  must  he  stated  in  the  indictment] — ^9ee*iee»<<84T^'        -•.     > 
Accused  to  he  given  copy  of  indictment,  list  of  witnesses,  eto.]^r^^ 
MHt.  897. 

Jurisdiction  of  Sessions  excluded] — See  sec.  583. 


I^Tylng  war  by  subject  of  a  state  at  peace  with  His  Majesty.— 
Subjects  assisting. 

77.  Every  subject  or  citizen  of  any  foreign  state  or  country 
rtt  [Kjace  with  His  Majesty,  who, — 
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(a)  is  or  continues  in  arms  against  His  Majesty  within 
Canada;  or, 

(6)  conunits  any  act  of  hostility  therein;  or, 

(c)  enters  (^anada  with  intent  to  levy  war  against  His 
Maje^sty,  or  to  commit  any  indictable  offence  therein 
for  whicli  any  person  would,  in  Canada,  be  liable 
to  suffer  death ;  and, 

3very  subject  of  His  Majesty  who, — 

(a)  within  Canada  levies  war  against  His  Majesty  in  com- 
pany with  any  of  the  subjects  or  citizens  of  any 
foreign  state  or  country  at  peace  with  His  Majesty; 
or, 

(6)  enters  Canada  in  company  with  any  such  subjects  or 
citi^ns  with  intent  to  levy  war  against  His  Majesty, 
or  to  commit  any  such  offence  therein;  or, 

(c)  with  intent  to  aid  and  assist,  joins  himself  to  any  person 
who  has  entered  Canada  with  intent  to  levy  war 
against  His  Majesty,  or  to  commit  any  such  offence 
in  Canada; 

is  guilty  of  an  indictable  offence  and  liable  to  suffer  death. 

Origin]— See,  68,  Code  of  1892 ;    B.S.C.  1886,  ch.  146,  sees.  6  and  7. 

Trial  by  General  Courtmartidl^—See  the  Militia  Act,  B.S.C.  1906, 
di.  41,  sees.  74,  102,  103. 

Alien  resident  of  Canada  assisting  invaders] — See  De  Jager  v  Attor- 
ney-General of  Natal  [1907]  A.C.  326,  76  L.J.P.C.  62. 

Bestriotion  as  to  hail] — See  Code  sec.  699. 

Overt  acts  must  be  stated  in  the  indictment} — Befc  sec.  847. 

Jurisdiction  of  Sessions  exelttded] — See  sec.  588. 

Treasonable  offences. 

T8.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life  who  forms, — 

(a)  an  intention  to  depose  His  Majesty  from  the  style, 
honour  and  royal  name  of  the  Imperial  Crown  of 
the  United  Kingdom  of  Great  Britain  and  Ireland, 
or  of  any  other  of  His  Majesty's  dominions  or  coun- 
tries;  or, 
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(b)  an  intention  to  levy  war  against  His  Majesty  within 

any  part  of  the  said  United  Kingdom,  or  of  Canada, 
in  order  by  force  or  constraint  to  compel  him  to 
change  his  measures  or  counsels,  or  in  order  to  put 
any  force  or  constraint  upon  or  in  order  to  intimidate 
or  overawe  both  Houses  or  either  House  of  Parlia- 
ment of  the  United  Kingdom  or  of  Canada;  or, 

(c)  an  intention  to  move  or  stir  any  foreigner  or  stranger 

with  force  to  invade  the  said  United  Kingdom,  or 

Canada,  or  any  otlier  of  His  Majesty's  dominions  or 

countries  under  the  authority  of  His  Majesty; 

and  manifests  any  such  intention  by  conspiring  with  any  person 

to  carry  it  into  effect,  or  by  any  other  overt  act,  or  by  publishing 

any  printing  or  writing. 

OfVw]— Sec.  69,  Code  of  1892;  R.8.C.  1886,  ch.  146,  sec.  3. 
Prosecution  to  be  withvn  three  years] — See  sec.  1140  (la). 
Bestrictian  as  to  bait] — See  Code  sec.  699: 
Overt  acts  must  be  stated  in  the  indictment] — See  sec.  847. 
Overt  act  expressed  by  "open  and  advised  speakmg"] — See  tlio 
limitation  provided  by  sec.  1140  (2). 

Jurisdiction  of  Sessions  excluded] — See  sec.  583. 

Treasonable  offences  generally] — See  sees.  74,  75,  75 A,  76,  77,  78. 

Cwkvpirmtf  to  iDtimidate  a  legislature. 

70.  Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
fourteen  years'  imprisonment  who  confederates,  combines  or 
conspires  with  any  person  to  do  any  act  of  violence  in  order  to 
intimidate,  or  to  put  any  force  or  constraint  upon,  any  legislative 
conncil,  legislative  assembly  or  house  of  assembly. 

Origin]— See.  70,  Code  of  1892. 

Ke-striction  as  to  bail] — See  Code  sec.  699. 

Overt  acts  must  be  stated  in  the  indictment] — See  sec.  847. 

Power  to  amend  indictment  restricted] — See  sees.  847,  899. 

Jurisdiction  of  Sessions  exoludedl — See  sec.  583. 

Aatsslts  upon  the  KlBg«— Acts  intended  to  alam  or  injure  the 
Kfng«--Otiier  slnUlar  acts. 

80.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  Hpven  years'  imprisonment,  and  to  be  whipped  once,  twice  or 
thrice  as  the  wurt  d ingots,  who, — 
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(a)  wilfully  produces,  or  has,  near  His  Majesty,  any  ami 
or  destructive  or  dangerous  thing  with  intent  to  use 
tlie  same  to  injure  the  person  of,  or  to  alarm  His 
Majesty;  or, 

(6)  wilfully  and  with  intent  to  alarm  or  to  injure  His 
Majesty,  or  to  break  the  public  peace, 

(i)  points,  aims  or  presents,  or  attempts  to  point,  aim 
or  present,  at  or  near  His  Majesty,  any  firearm, 
loaded  or  not,  or  any  other  kind  of  arm, 

(ii)  discharges  or  attempts  to  discharge  at  or  near  His 
Majesty  any  loaded  arm, 

(iii)  discharges  or  attempts  to  discharge  any  explosive 
material  near  His  Majesty, 

(iv)  strikes,  or  strikes  at,  or  attempts  to  strike,  or 
strike  at,  His  Majesty  in  any  manner  whatever, 

(v)  throws,  or  attempts  to  throw,  anything  at  or  upon 
His  Majesty. 

Origin]— Sec.  71,  Code  of  1892. 
Bestriction  as  to  bail] — See  Code  sec.  699. 
Overt  acts  must  bs  stated  in  the  indictment] — See  sec.  847. 
Overt  act  showing  intention  to  wound  the  King] — See  sec.  74,  sub- 
sees.  (6)  and  (e).  ,  .  •         .,•...  i 
Jurisdiction  of  Sessions  excluded] — See  sec.  583.  ,.- 

Punishment  by  whipping]— See  sees.  80,  204,  276,  292,  293,  301,  302. 
446,  457,  1060. 

Incitlngr  to  mutiny. 

81.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life,  who  for  any  traitorous  or  mutinous 
purpose,  endeavours  to  seduce  any  person  serving  in  His  Majesty's 
forces  by  sea  or  land  from  his  duty  and  allegiance  to  His  Majesty, 
or  to  incite  or  stir  up  any  such  person  to  commit  any  traitorous 
or  mutinous  practice. 

Origin]— Sec.  72,  Code  of  1892;  Incitemcut  to  Mutiuv  Act,*  ^7  (3eo. 
Til,  ch.  70,  as  amended  by  7  Will.  IV.  and  1  Vict.,  cli.  91.    ' 

Serving  in  His  Majesty's  forces] — A  sailor  in  hospital,  and  therefore 
not  drawing  pay  from  the  Admiralty,  was  held  to  be  within  the  cor- 
responding English  Act.    B.  v.  Tierney,  R.  k  B.  74. 
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Muiinff  and  insubordinationJ-r-'Bee  the  Army  Act,  44-45  Viet.  (Imp). 
eh.  58y  sees.  7,  8  and  9,  as  to  punishment  under  Military  law  of  persons 
subjeet  thereto;  and  see  the  Militia  Act,  R.S.G.  1906,  eh.  41,  see^.  74 
mtd  75. 

Be^riction  as  to  hail]*See  Code  see.  699. 

Overt  acts  ijmm«  be  stated  in  the  indietment] — See  see.  847. 

Jurisdiction  of  Sessions  excluded] — See  sec.  583. 

PersDadJngr  to  desert.— Conceallag  deserter.— Penalty. 

82.  Every  one  is  guilty  of  an  offence. punishable  on  indict- 
ment, or  on  summary  conviction  before  two  justices,  who,  not 
being  an  enlisted  soldier  in  His  Majesty's  service,  or  a  seaman 
in  His  Majesty^s  naval  service, — 

(a)  by  words  or  with  money,  or  by  any  other  means  what- 

soever, directly  or  indirectly,  persuades  or  procures, 
or  goes  about  or  eudeavours  to  persuade,  prevail  on 
or  procure,  any  such  seaman  or  soldier  to  desert, 
from  or  leave  His  Majesty's  military  or  naval  ser- 
vice; or, 

(b)  conceals   receives   or   assists   any    deserter   from    His 

Majesty's  military  or  naval  service,  knowing  him  to 
be  such  deserter ; 

am]  is  liable,  on  conviction  under  indictment,  to  fine  and  im- 
pri.sonment  in  tbo  discretion  of  the  court,  and  on  summary  con- 
viction before  two  justices,  to  a  penalty  not  exceeding  two 
hundred  dollars,  and  -not  less  than  eighty  dollars  and  costs, 
and  in  default  of  payment  to  imprisonment  for  an^  term^  ngjt 
exceeding  six  months. 

Origin]— Sec.  73,  Code  of  1892,  52  Vict.,  eh.  25,  sec.  4;  R.S.C.  188(5, 
flu  41,  sec.  109;  compare  sees.  153  and  154  of  the  Army  Act,  44-45 
Vict.   (Imp.),  eh.  58. 

Desertion  from  military  or  naval  service] — This  section  applies  to 
desertion  from  either  the  military  or  naval  service.  Provisions  for 
desertion  from  merchant  ships  are  to  be  found  in  the  Canada  Shipping 
Art,  B.S.C.  1906,  ch.  113,  sec.  287,  as  to  ships  of  Canadian  reg^ister,  and 
in  the  Merchants'  Shipping  Act,  Imp.,  as  to  ships  of  British  register. 
The  Canadian  '  Naval  Service  Act,  9-10  Edw.  VII,  Can.,  ch.  43,  deals 
with  the  Canadian  Naval  Forces. 

The  offence  of  desertion-^that  is  to  say,  of  deserting^  or  attempting: 
to  desert  His  Majesty's  service — ^implies  an  intention  on  the  part  of 
the  offender  either  not  to  retam  to  His  Majesty's  service  at  all,  or  to 
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escape  some  particular  important  service;  and  a  soldier  must  not  bo 
charged  with  desertion,  unless  it  appears  that  some  such  intention 
existed.  Further,  eyen  assuming  that  he  is  charged  with  desertion,  the 
court  that  tries  him  should  not  find  him  guilt^r  of  desertion,  unless  fully 
satisfied  on  the  evidence  that  he  has  been  guiltj  of  desertion  as  above 
defined.  On  the  other  hand,  absence  without  leave  may  be  deseribed 
as  short  absence,  unaccompanied  by  disguise,  concealment  or  other 
suspicious  circumstances,  as  occurs  when  a  soldier  does  not  return  to 
his  corps  or  duty  at  the  proper  .time,  but  on  returning  is  able  U>  show 
that  he  did  not  intend  to  quit  the  service,  or  to  evade  the  performance 
of  some  service  so  important  an  to  render  the  offence  desertion. 

Bri4;ish  Manual  of  Military  Law,  1914  edition,  p.  18. 

Persons  .subject  to  military  law  may  l>e  proceeded  against  under 
the  Army  Act  (Imp.),  sec.  12,  by  court-martial  for  desertion  or  per- 
suading others  to  desert,  while  the  civilian  who  persuades  a  soldier  to 
desert  is  to  be  prosecuted  under  sec.  82  of  the  Code. 

Warrant  to  search  for  deserter] — See  sec.  657. 

Prosecutor's  share  of  fine] — See  sec.  1042. 

Restrictum  as  to  bail] — See  Code  sec.  699. 

Overt  acts  must  be  stated  in  the  indictment] — See  see.  847. 

Aiding  and  abetting  offence] — See  sec.  69. 

Militiaman  absent  during  active  service  with<mt  leave] — ^A  summary 
conviction,  offence  punishable  with  imprisonment,  with  or  without  hard 
labor,  for  a  term  not  exceeding  two  years.  Orders-in-Council,  Can.  6 
January,  1916,  vol.  49,  Can.  Oazette,  2501. 

Ilarbaring  deserters  from  Militia  or  B,N.fV,  Mounted  Police] — See 
sec.  84. 

Unlawfully  receiving  naval  or  military  stores  or  equipment] — See 
sees.  432-441. 

Resisting  execntlon  of  search  warrant  for  deserter. 

83.  Every  one  who  resists  the  execution  of  any  warrant 
authorizing  the  breaking  open  of  any  building  to  search  for  any 
deserter  from  His  Majesty^s  military  or  naval  service  is  guilty 
of  an  offence  and  liable,  on  summary  conviction  before  two 
justice^  to  a  penalty  of  eighty  dollars. 

On^inl— Sec.  74,  Code  of  1892 ;  B.S.C.  1886,  ch.  169,  sec.  7.  A  similar 
provision  is  contained  in  sec.  657,  sub-sec.  (3). 

Warrant  to  search  for  suspected  deserter] — See  sec.  657. 

Prosecutor*s  share  of  fine] — See  sec.  1042. 

Bail] — Code  sec*  699  makes  certain  restrictions  on  the  giving  of  bail 
in  regard  to  "an  offence  under  any  of  the  sections  76  to  86  Inclusive," 
but,  read  in  conjunction  with  sees.  696-698,  the  restriction  seems  to  be 
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limited  to  indictable  offences  and  not  to  apply  to  an  offence  rach  as 
this  which  is  made  punishable  only  on  summary  conyiction,  i.e.,  proceed- 
ings under  Part  XV  of  the  Code.  Sec.  699  is  contained  in  Part  XIY, 
which  grres  the  procedure  before  justices  on  a  preliminary  enquiry  for 
an  indietable  offence.  As  to  bail  on  remands  under  Part  XV,  see  Code 
722  (4). 


Peramidliig  men  to  desert. — Assisting. — Coneealing. 

84.  Every  one  is  guilty  of  an  offence  and  liable,  on  summary 
conviction,  to  six  months'  imprisonment  with  or  without  hard 
labour^  who, — 

(a)  persuades  any  man  who  has  been  enlistee^  to  serve  in 

any  corps  of  militia,  or  who  is  a  member  of  or  has 
engaged  to  serve  in  the  Royal  Northwest  Mounted 
Police  Force,  to  desert,  or  attempts  to  procure  or 
persuade  any  such  man  to  desert;  or, 

(b)  knowing  that  any  such  man  is  about  to  desert,  aids  or 

assists  him  in  deserting ;  or, 

(c)  knowing  that  any  such  man  is  a  deserter,  conceals  him 

or  aids  or  assists  in  his  rescue. 

On^]— Code  of  1892,  sec.  75 ;  52  Vict.,  ch.  25,  sec.  4 ;  R.S.C.  1886, 
eh.  41,  sec.  109;  compare  sec.  153  of  the  Army  Act,  44-45  Vict.  (Imp.), 
eh.  58. 

Bail] — See  note  to  sec.  83. 

Non-attendance  of  tnilitiaman  on  parade] — See  the  Militia  Act,  R.S.O. 
1906,  ch.  41,  sec.  120. 

JB.3r.IF.  Mounted  Police]— The  Royal  North-West  Mounted  Police 
force  exercises  jurisdiction  in  Alberta  and  Saskatchewan  and  the 
northern  part  of  Manitoba  as  regards  police  duties  and  the  enforce- 
ment of  both  Federal  and  Provincial  laws  by  special  arrangement 
between  the  Federal  Govemraent  and  these  provinces.  In  the  Yukon 
Territory  and  the  North-West  Territories  the  R.N.W.  police  force  is 
under  the  direct  authority  of  the  Government  iyi  Canada  which  has 
charge  of  the  enforcement  of  the  law  in  these  Territories. 

Information  Tllegally   Obtained  or  Communicated. 

EspfoBAire* 

85.  Every  one  is  guilty  of  an  indictable  ofTenoe  and  liable 
to  imprisonment  for  one  year,  or  to  a  fine  not  exceeding  one 
hundred  dollars,  or  to  both  imprisonment  and  fine,  who, — 
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(a)  for  the  purpose  of  wrongfully  obtaining  information, 
(i)  enters  or  is  in  any  part  of  a  fortress,  arsenal,  fac- 
tory, dockyard,  camp,  ship,  office  or  other  like 
place  in  Canada  belonging  to  His  Majesty,  in 
which  part  he  is  not  entitled  to  be,  or 

(ii)  when  lawfully  or  unlawfully  in  any  such  place  as 
aforesaid,  either  obtains  any  document,  sketch, 
plan,  model  or  knowledge  of  anything,  which  he 
is  not  entitled  to  obtain,  or  takes  without  lawful 
authority  any  sketch  or  plan,  or 

(iii)  when  outside  any  fortress,  arsenal,  factory,  dock- 
yard or  camp  in  Canada,  belonging  to  His 
Majesty,  takes,  or  attempts  to  take,  without 
authority  given  by  or  on  behalf  of  His  Majesty, 
any  sketch  or  plan  of  that  fortress,  arsenal, 
factory,  dockyard  or  camp;  or, 

(ft)  knowingly  having  possession  of  or  control  over  any 
document,  sketch,  plan,  model,  or  knowledge  obtained 
or  taken  by  means  of  any  act  which  constitutes  an 
offence  against  this  and  the  next  following  section, 
at  any  time  wilfully  and  witliout  lawful  authority 
communicates  or  attempts  to  communicate  the  same 
to  any  person  to  whom  the  same  ought  not,  in  the 
interests  of  the  state,  to  be  communicated  at  that 
time;  or, 

(c)  after  having  been  entrusted  in  confidence  by  some  officer 

under  His  Majesty  with  any  document,  sketch,  plan, 
model  or  information  relating  to  any  such  place  as 
aforesaid,  or  to  the  naval  or  military  affairs  of  His 
Majesty,  wilfully,  and  in  breach  of  such  confidence, 
communicates  the  same  when,  in  the  interests  of  the 
state,  it  ought  not  to  be  communicated ;  or, 

(d)  having  possession  of  any  document  relating  to  any  fort- 

ress, arsenal,  factory,  dockyard,  camp,  ship,  office  or 
other  like  place  belonging  to  His  Majesty,  or  to  the 
naval  or  military  affairs  of  His  Majesty,  in  whatever 
manner  the  same  has  been  obtained  or  taken,  at  anv 
time  wilfully  communicates  the  same  to  any  person 
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to  whom  he  knows  tlie  same  ought  not,  in  the  iutor- 
ests  of  tlie  state,  to  be  then  communicated. 

2.  Every  one  who  commits  any  such  offence  intending  to 
communicate  to  a  foreign  state  any  information,  document, 
sketch,  plan,  model  or  knowledge  obtained  or  taken  by  him,  or 
entrusted  to  him  as  aforesaid,  or  communicates  the  same  to  anv 
agent  of  a  foreign  state, -is  guilty  of  an  indictable  offence  and 
liable  to  imprisonment  for  life. 

Ori^n]— Sec.  77,  Code  of  1802;  53  Vict.  (Can.),  ch.  10,  sec.  1;  the 
Official  Secrets  Act,  1889,  52-53  Vict.  (Imp.),  ch.  52,  since  re-enacte<1 
and  amended  by  the  Official  Secrets  Act,  1911,  1  and  2  Geo.  V  (Imp.), 
eh.  28. 

** Belonging  to  His  Majesty**] — See  definition  in  sec.  73. 

**Cammitnicat€S**] — See  sec.  73  (6). 

"  Document,  sketch,  plana,  model "] — See  definitions  in  sec.  73. 

'*  Sketch  **] — This  term  includes  a  photograph.    Sec.  73. 

Arrest  without  warrant  if  found  committing] — See  sec.  646  as 
amended  1913,  Can.,  ch.  13,  sec.  22. 

Restriction  as  to  bail] — See  Code  sec.  699. 

Overt  acts  viust  be  atated  in  the  indictment] — See  sec.  847. 

Consent  of  Attorney-General  necessary  to  prosecution] — See  sec.  591X, 
MC  2,  sub-sec.  (2).  A  consent  by  a  **  Provincial  Deputy  Attorney- 
General  "  would  not  bo  sufficient.  Be  the  Criminal  Code  and  the  Lord's 
Day  Act,  16  Can.  Cr.  Can,  459,  43  Can.  S.C.R.  434,  and  compare  B.  v. 
Duir  (No.  2),  2  Sask.  L.B.  388,  15  Can.  Cr.  Cas.  454;  Abraham  v.  Tlio 
Qaeen,  6  S.C.B.  10.  But  the  consent  of  a  member  of  the  Executive  Coun- 
cil of  a  province  wlio  was  at  the  time  the  "  acting  Attorney -General,"  and 
save  the  consent  in  that  capacity  was  held  sufficient  under  a  similar 
provision  in  the  Lord's  Day  Act,  B.S.C.  ch.  153,  sec.  17.  B.  v.  Thompson, 
5  W.W.B.  157,  22  Can.  Cr.  Cas.  78;  and  see,  to  same  effect,  B.  v.  Faulkner, 
16  B.C.B.  229,  19  Can.  Cr.  Cas.  47,  decided  under  Code  sec.  873;  also 
Bote  to  sec.  592. 

A  count  of  an  indictment  is  not  to  be  deemed  objectionable  or  in- 
sufficient for  the  reason  only  that  it  does  not  state  that  the  consent 
has  been  obtained^    Sec.  855  (h). 

Jurisdiction  of  Sessions  excluded] — See  sec.  583. 

Attempts]See  sees.  72,  571,  949,  950,  951. 

Conspiracy  to  commit  the  offence] — See  sees.  69  (2),  573. 

Counselling  or  abetting  the  offence] — See  sec.  69,  72. 

CommmilcatiDgr  informatioii  acquired  In  offlee. 

8S.  Every  one  who,  by  means  of  his  holding  oif  having  'held 
an  office  under  His  Majesty,  has  lawfully  or  unlawfully  either 
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ubtaiiied  |)088essioii  of  or  control  over  any  document,  sketcli,  plan 
or  modeJ,  or  acquired  any  information,  and  at  Any  time  corruptly, 
or  contrary  to  liis  official  duty,  communicates  or  attempts  to 
communicate  such  document,  sketch,  plan,  model  or  information 
to  any  person  to  whom  the  same  ought  not,  in  the  interests  of 
the  state,  or  otherwise  in  the  public  interest,  to  be  tlien  com- 
municated, is  guilty  of  an  indictable  ptlence  and  liable, — 

(a)  if  the  communication  was  made,  or  attempted  to  be 
made,  to  a  foreign  sta^te,  to  imprisonment  for  life; 
and, 

(6)  in  any  other  case,  to  imprisonment  for  one  year,  or  to 
a  fine  not  exceeding  one  hundred  dollars,  or  to  both 
imprisonment  and  fine. 

2.  This  section  shall  apply  to  a  person  holdiiig  a  contract 
with  His  Majesty,  or  with  any  department  of  the  Government 
of  the  United  Kingdom,  or  of  the  Government  of  Canada,  or 
of  any  province,  or  with  the  holder  of  any  office  under  His 
Majesty  as  such  holder,  where  such  contract  involves  an  obliga- 
tion of  secrecy,  and  to  any  person  employed  by  any  person  or 
body  of  persons. holding  such  a  contract  who  is  under  a  like 
obligation  of  secrecy,  as  if  the  person  holding  the  contract,  and 
the  person  so  employed,  were  respectively  holders  of  an  office 
under  His  Majesty. 

Origin]-— Hev.  78,  Code  of  1892;  52   and  53  Vict.    (Imp.),  ch.   52, 
.  since  re-enacted  and  amended  by  the  Official  Secrets  Act,  1911,  1  and.  2 
Geo.  V  (Imp.),  ch.  28, 

'* Office  under  His  Majesty''} — ^See  see  73. 

"  Com7nuni€at€s  "] — See  sec.  73   (6). 

" Document f  sJcetch,  plan,  model'*] — See  sec.  73. 

Possession  or  control  of  document,  etc.l — ^An  indictment  under  the 
Official  Secrets  Act,  Imp.,  1889,  for  inciting  the  commission  of  an 
offence  in  respect  of  the  offence  mentioned  in  sec.  86,  alleged  as  to  a 
document,  was  quashed  for  want  of  an  averment  that  the  person  incited 
)iad  obtained  possession  or  control  of  the  document.  R.  v.  Stuart  (1899), 
Central  Cr.  Court  referred  to  in  ArehbOld  Cr.  Plead.  22nd  cd,  965.  But 
see  note  to  Code  sec.  69.     .        .  , 

T 

Consent  of  Attorney-General  necessary  to  prosecution} — Sec  Code 
sec.  592,  and  notes  to  same  and  to  sec.  85.  Tlie  count  of  an  indictment 
is  not  bad  if  the  consent  is  not  stated  in  it.    Code  sec.  855  (Ji), 
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ArrtMi   wUhomt    warrant   if  found   commiti%ng]-^-Bee   sec    646   as 
amended  1913,  Can.  ch.  13,  sec.  22. 

Bestricti<m  as  io  bait] — See  Code  sec.  699. 

Overt  acts  must  be  stated  in  the  indictment] — See  sec.  847, 

Jurisdiction  of  Sessions  excludedJ—See  sec.  583. 

Attempts]--Bee  sees.  72,  571,  949,  950,  951. 

Conspiracy  to  commit  the  offence] — See  sees.  69  (2),  573. 

CounseUing  or  abetting  the  offence] — See  sees.  69,  72. 

Unlawful  Assemblies  and  Riots. 

Defialtioii  of  nnlawfii]  assemblyr— Intention  not  neeessaryr— Pro- 
teetfn^  dwelling  house.— Exception. 

87.  An  unlawful  assembly  is  an  assembly  of  three  or  mure 
persons  who,  with  intent  to  carry  out  any  comniou  purpose, 
assemble  in  such  a  manner  or  so  conduct  themselves  when 
assembled  as  to  cause  persons  in  the  neighbourhood  of  such 
assembly  to  fear,  on  reasonable  grounds,  that  the  persons  so 
assembled  will  disturb  the  peace  tumultuously,  or  will  by  such 
assembly  needlessly  and  without  any  reasonable  occasion  provoke 
other  persons  to  disturb  the  peace  tumultuously,. :    .      . 

2.  Persons  lawfully  assembled  may  become  an  unlawful 
assembly  if  they  conduct  themselves  with  a  common  purpose  in 
such  a  manner  as  would  have  made  their  assembling  unlawful 
if  they  had  assembled  in  that  manner  for  that  pxirpose. 

3.  An  assembly  of  three  or  more  persons  for  the  purpose  of 
protecting  the  house  of  any  one  of  their  number  against  persons 
threatening  to  break  and  enter  such  house  in  order  to  commit 
any  indictable  offence  therein  is  not  unlawful. 

Ori^]— Sec.  79,  Code  of  1892. 
Indictable  offence] — See  see.  89. 

Unlawful  assembly] — The  commij^ion  of  an  act  of  violence  by  any 
one  or  more  of  those  assenrbled  is  not  necessary  to  make  the  assemoly 
unlawful,  if  its  character  and  circiimstances  ate  such  as  to  be  cAidlated 
to  alarm,  not  only  foolish  or  timid  people,  but  persona  of  reasonable 
iinnness  and  courage.    B.  v.  Vincent,  9  C.  &  P.  95. 

When  an  unlawful  assembly  has  begun  to  disturb  the  peace 
tumultuously,  it  becomes  a  "riot."    Code  sees.  88  and  90;  B.  v.  Kelly, 
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6  U.C.C.P.  372;  R.  v.  Corcoran,  26  U.C.C.P.  134;  Field  v.  Metropolitan 
Police  {1907],  2  K.B.  853. 

A  meeting  lawfully  convened  ma^  become  unlawful  if  seditious  words 
are  spoken  of  such  a  nature  as  to  be  likely  to  produce  a  breach  of  the 
peace.    5.  v.  Burns  (1886),  16  Cox,  C.C.  355. 

Assemblies  to  obstruct  the  officers  of  the  law  are  anlavtful.  R.  v. 
McNaughten,  14  Cox  C.C.  576 ;  or  to  witness  a  prize  fight.  R.  v.  Billing- 
ham,  2  C.  &  P.  234  (and  see  Code  sec.  106).  R.  v.  Perkins,  4  C.  &  P. 
537. 

Assembly  for  an  otherwise  lawful  object  but  provocative  of  riot  by 
others'] — It  would  appear  from  sub-sec.  (1)  that  an  assenibly  which  is 
primarily  lawful  becomes  unlawful  if  by  assembling  they  "  needlessly 
.p^fl  without,  ^y  re»sonQ,ble  occasion ". proyoHe  .^  r^pt,  ,If  fbp^,.^.po 
reasonable  occasion  for  this  a^sembUng  ^^<\  ^^cy.  wust,  h^ve.  lifi^  reason 
to  believe  that  their  doing  so  would  cause  a  riot,  the  assembly  would 
probably  be  unlawful  under  see.  87.  R.  v.  MaillonK,  3  Pugsley,<r^.B 
493;  R.  V.  Clarkson,  17  Cox  C.C.  483;  Wise  v.  Dunning  [1902],.!  K-B. 
167;  compare  Beatty  v.  GiUbanks,  9  Q.B.D.  308,  15  Cox  C.C.  X38. 

Dispersing  an  unUkwful  assembly] — The  magistrates  and  the  police 
are  justified  in  dispersing  an  assembling  which  is  unlawful.  O'Kelly  v. 
Harvey  (1881),  15  Cox  C.C.  435,  10  L.R.  Irish,  285;  and  see  sees.  16, 
46-52. 

Definition  of  riot. 

88.  A  riot  is  an  unlawful  assembly  which  has  begun  to 
disturb  the  peace  tumultuously. 

OripiYi  ]->8ec.  80,  Code  of  1892. 

Biotwig] — To  prove  a  person  to  be  a  rioter,  it  is  not-  sufficient  to 
merely  show  that  the  riot  took  place  and  that  the  accused  w^as  present 
among  them.  It  must  be  shown  that  he  did  something  by  word  or  act 
to  take  part  in,  help  or  incite  the  riotous  proceedings.  B.  v.  Atkinson, 
11  Cox  330;  B.  v.  Corcoran,  26  U.C.C.P.  134. 

The  acts  of  the  rioters  may  be  proved  severally,  as  in  conspiracy, 
before  evidence  is  given  to  connect  their  fellow  rioters.  B.  v.  Cooper, 
1  Russ.  Crimes,  6th  ed.,  585. 

PwUshment  and  suppression  of  riots] — See  sees.  90-97,  and  48-51. 

Punishment  of  unlawful  assembly. 

89i  Every  member  of  an  UBlawful  assembly  ia  guilty  of  an 
'  indictable  offence  and  liable  to  one  year's  imprisonment. 

Origin]S6e.  81,  Code  of  1892;  R.S.C.  1886,  ch.  147,  sec.  It 
Joining  in  unlawful  assembly] — Sec  sec.  87. 
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PvHlshBeiit  of  riot. 

OO.  Every  rioter  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  with  hard  labour. 

Origin]— Hec,  82,  Code  of  1892;  B.8.C.  1886,  ch.  147,  8<jc.  l.*]. 

Who  is  a  rioter  J — See  sees.  87  and  88. 

Bioting  during  and  after  reading  of  proclamation] — ^Sec  sees.  91 
and  92. 

Eiototis  destruction  of  property] — See  sees.  96  and  97. 

Includifng  charge  of  assault] — The  appellant  O'Brien  and  ten  others 
were  indieted  for  that  they  "  unlawfully,  riotovsly,  and  routonsly  di<l 
assemble  and  gather  together  to  disturb  the  peace  of  ....  the 
King,  and  being  so  assembled  ...  in  and  upon  (A.  B.)  .  .  then 
and  there  being,  unlawfully,  riotously,  and  routonsly  did  make  an 
assault/'  etc.  It  was  held  that  on  this  indictment  the  jury  could  con- 
vict the  appellant  of  an  assault. 

The  statement  of  the  law  in  Archbold's  Craminal  Pleading  (24th  ed.), 
at  p.  228,  that  ''  at  common  law  a  defendant  may  be  convicted  of  a  less 
aggravated  felony  or  misdemeanor  on  an  indictment  charging  a  felony 
or  misdemeanor  of  greater  aggravation,  provided  that  the  indictment 
eontains  words  apt  to  include  both  offences "  was  a^^roved.  Rex.  v. 
O'Brien,  27  Times  L.B.  204.  See  Cede  sec.  951,  as  to  conviction  for 
lesser  offences  included  in  the  charge,  and  sec.  296  as  to  aggravateti 
assaults. 

Reading  the  Riot  Act^— Proelamation. 

Ol.  It  is  (he  duty  of  every  sheriff,  deputy  sheriff,  mayor  or 
other  head  officer,  and  justice,  of  any  county,  city  or  town,  who 
has  notice  that  there  are  within  his  jurisdiction  persons  to  the 
number  of  twelve  or  more  unlawfully,  riotously  and  tumultuously 
ass^nbled  together  to  the  disturbance  of  the  public  peace,  to 
resort  to  the  place  where  such  unlawful,  riotous  and  tumultuous 
assembly  is,  and  among  the  rioters,  or  as  near  to  them  as  he 
can  safely  come,  with  a  loud  voice  to  command  or  cause  to  be 
commanded  silence,  and  after  that  openly  and  with  loud  voice 
to  make  or  cause  to  be  made  a  proclamation  in  these  words  or 
to  the  like  effect : —  ' 

*  Our  Sovereign  Lord  the  King  charges  and  commands  all 
persons  being  assembled  immediately  to  disperse  and  peaceably 
to  depart  to  their  habitations  or  to  their  lawful  busmess,  upon 
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tlie  pain  of  being  guilty  of  an  offencje  on  ('onviction  of  which 
tliey  may  be  sentenced  to  imprisonment  for  life. 

'  God  Savb  the  Kino.' 

Origin}— HQ<^.  83,  Code  of  18»2;  B.8.C.  1886,  cli.  147,  sees.  1  and  2; 
I  Geo.  I  (Eng.),  stat.  2,  ch.  5. 

Riot  Act  proclamation] — The  Riot  Act  (1  Geo.  I,  stat.,  2  ch.  5), 
passed  in  Kng^land  in  1715,  introduced  the  form  of  proclamation  now 
contained  in  Code  sec.  91,  and  the  rending  of  the  proclamation  is 
commonly  termed  "  reading  the  Riot   Act." 

The  Riot  Act  does*  not  destroy  any  jiower  which  lawfully  existed  be- 
fore its  passing  for  the  suppression  of  riot ;  Imt  it  admits  the  inference 
that,  as  a  general  rule,  it  would  be  extremely  imprudent  to  use  armed 
force  against  a  mob  until  >the  proclamation  required  by  the  Act  has 
been  made  and  the  appointed  space  of  an  hour  elapsed,  except  in  cir- 
cumstances where  either  the  proclamation  cannot  be  read  owing  to  the 
violence  of  the  mob,  or  the  mob,  before  the  expiration  of  thirty  minutes 
after  it  has  been  read  (Code  sees.  92  and  9.*^),  perpetrate  or  are  evidently 
about  to  perpetrate  some  outrage  which  formerly  would  have  been 
classified  as  felony. 

Kven  before  the  reading  of  the  proclamation  the  magistrate  is  justi- 
fied in  repelling  fovce  by  force.  R.  v.  Kennett,  5  C.A.P.  282.  The 
force  should  not  be  oat  of  proportion  to  the  danger  to  be  reasonably 
apprehended.     Stevenson  v.  Wilsoii,  2  L.C.J.  254. 

In  the  riots  excited  by  Lord  George  Gordon  in  1780,  the  mol)  were 
allowed  to  proceed  to  great  excesses  without  any  interference  by  the 
civil  or  military  authorities;  aji^  .tliis .  ^pi)ears  to  have  lxx>n  allowed 
under  the  impression  that  until  the  proclamation  in  the  Riot  Act  was 
read  the  dispersion  of  the. "rioters  would  l»e  illegal.  To  correct  this 
impression  Lord  Loughborough  made  use  of  the  following  language: — 
"  It  has  l)een  imagined  because  the  law  allows  an  hour  for  the  disper- 
sion of  a  mob  to  whom  the  Riot  Act  has  been  lead  by  the  magistrate. 
the  better  to  support  the  civil  authority,  that  during  that  period  of 
time  the  civil  p<iwer  and  the  .magistrate  are  disarmed,  and  the  King's 
subjects,  whose  duty  it  is  at  ^l  times  to  suppress  riots,  are  to  remain 
quiet  and  passive.  No  such  meaning  was  within  view  of  the  legislatui-e, 
nor  does  the  operation  of  the  Act  warrant  any  such  effect.  The  civil 
magistrates  are  left  in  possession  of  those  powers  which  the  law  had 
given  them  before.  If  the  mob  collectively,  or  part  of  it,  or  any  indi- 
\idual,  within  or  before  the  expiration  of  that  hour  attempts  or  begins 
to  perpetrate  an  outrage  amounting  to  felony,  to  pull  down  a  house, 
or  by  any  other  act  to  violate  the  law,  it  is  the  duty  of  all  present,  of 
whatever  description  they  may  be,  to  endeavor  to  stop  the  mischief  and 
to  apprehend  the  offender."  R.  v.  Gordon,  21  HowelKs  State  Trials,  49.3. 
It  win  be  oated  that  the  time  limit  under  the  Code  is  30  minutes,  not- 
one  hour^  M  in  the  ihi^lish  law  cited.    See  also  Code  sees.  96  and  97. 
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It  was  held  under  the  corresponding  Eufj^iah  statute  that  cne  Riot 
Act  is  not  validly  proclaimed  if  the  concluding  worda  of  the  proclama- 
tion, "  God  save  the  King,"  are  omitted.    R.  v.  Child,  4  C.  &  P.  442. 

Failure  of  rioters  to  diapersc  in  thirty  inifiutes]* — See  sees.  92  and  93. 

Jiutificaticn  ♦»  exevutinff  orders  io  suppress  riot] — Bee  sees.  48-51 
and  sec  93. 

Calling  out  militia  Io  suppress  rifif] — Hee  the  Militki  Act,  R.S.C. 
1906,  eh.  41,  sees.  80-90. 

The  following  aumniary  of  the  law  as  io  the  duties  of  soldiers 
in  case  of  riot  was  given  in  their  report  by  the  Committee  who  in- 
quired into  the  facts  of  the  Featherstone  riots  in  1893.  (British  Pari, 
papers  1893-^4,  C.  7234) : 

**  By  the  law  of  this  country  every  one  ih  bound  to  aid  in  the  sup- 
pre8j»ion  of  riotous  assemblages.  The  degree  of  force,  however,  which 
may  be  used  in  their  suppression,  depends  on  the  nature  of  each  riot, 
for  the  force  used  must  always  be  moderated  and  proportioned  to  the 
circumstances  of  the  case  and  to  the  end  to  be  attained. 

"  The  taking  of  life  can  only  be  justified  by  the  necessity  for  pro- 
tecting persons  or  property  against  various  forms  of  violent  crime,  or 
by  the  necessity  of  dispersing  a  riotous  crowd  which  is  dangerotis  unless 
dispersed,  or  in  the  case  of  persons  whose  conduct  has  become  fel6nious 
throngh  disobedience  to  the  provisions  of  the  Riot  Act,  and  who  resist 
the  attempt  to  disperse  or  apprehend  them.  The  riotous  crowd  at  the 
Ackton  Hall  Colliery  was  one  whose  danger  consisted  in  its  manifest 
design  to  set  lire  and  do  serious  damago  to  the  colliery  property,  and 
in  pursuit  of  that  object  to  assault  those  upon  the  colliery  premises. 
I-t  was  a  crowd  accordingly  which  thrcatene<l  serious  outrage,  amounting 
to  felony,  to  property  and  persons,  and  it  became  tlie  duty  of  all  peace* 
able  subjects  to  assist  in  preventing  this.  The.  necessary  prevention  of 
such  outrage  on  person  and  property  justities  t-he  guardians  of  the 
peace  in  the  employment  against  a  riotous  crowd  of  even  deadly 
weapons. 

"  OflScers  and  soldiers  are  under  no  special  privileges  and  subject 
to  no  special  responsibilities  as  regards  this  principle. of  the  law.  A 
soldier  for  the  purpose  of  establishing  civil  order  is  only  a.oitizen.-armed 
in  a  particular  manner.  He  oaanot. because  he  is  a  soldier :excuae  hm^ 
•elf  if  without  necessity  he  takes  human  life.  The  duty  of  magistrates 
said  peace  offioers  io  summon  or  to  abstain  from  summoning  the  assistr 
anoe  of  the  military  depends  in  like  manner  on  the  necessities  of  the 
A  BoWer  can  only  act  by  nsing  his  arms.  The  weapons  he  car> 
are  deadly.  They  oannot  be-  employed  at  i^ll  without  danger  of 
life  and  limb,  and,  in  these  days  of  improved  rifles  and  perfected 
ammunition,  without  some  risk  of  injuring  some  distant  and  possibly 
innoeeni  bystanders.  To  cell  for  assistance  against' .  rioters  from  those 
who  can  only  interpose  imder  such  grave  conditiona  ought,  of  course, 
to  be  .the  last  expedient  of  the  civil  authorities.    But  when  the  call  for 
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help  is  made,  and   a  necessity  for  assiatanre   from   the  military  has 
arisen,  to  refuse  such  assistance  is  in  law  a  misdemeanor. 

"  The  whole  action  of  the  military  when  called  in  ought,  from  first 
to  last,  to  be  based  on  the  principle  of  doin;;,  and  doing  without  fear, 
that  which  is  absolutely  necessary  to  prevent  serious  crime,  and  of  exer- 
cising all  care  and  skill  with  regard  to  what  is  done.  No  set  of  rules 
exists  which  governs  every  instance  or  defines  beforehand  the  contin- 
gency that  may  arise.  One  salutary  practice  is  that  a  magistrate  should 
accompany  the  troops.  The  presence  of  a  magistrate  on  such  occasions, 
although  not  a  legal  obligation,  is  a  matter  of  the  highest  importance. 
The  military  come,  it  may  be,  from  a  distance.  They  know  nothing, 
probably,  of  the  locality  or  of  the  special  circumstances.  They  find 
themselves  introduced  suddenly  on  a  field  of  action,  and  they  need 
the  counsel  of  the  local  justice,  who  is  presumably  familiar  with  the 
details  of  the  case.  But,  although  the  magistrate's  presence  is  of  the 
highest  value  and  moment,  his  absence  docs  not  alter  the  duty  of  the 
soldier,  nor  ought  it  to  paralyze  his  conduct,  but  only  to  render  him 
doubly  careful  as  to  the  proper  steps  to  be  taken.  No  officer  is  justified 
in  English  law  in  standing  by  and  allowing  felonies  to  be  committed 
merely  because  of  a  magistrate's  absence. 

"  The  question  whether,  on  any  occasion,  the  moment  has  come  for 
firing  upon  a  mob  of  rioters  depends,  as  we  have  said,  on  the  necessities 
of  the  case.  Such  firing  to  be  lawful,  must,  in  the  case  of  a  riot  like  the 
present,  be  necessary  to  stop  or  prevent  serious  and  violent  crimo  as 
we  have  alluded  to;  and  it  must  be  C4)nducted  without  recklessness  or 
negligenci".  "Wlien  the  need  is  clear,  the  soldier's  duty  is  to  fire  with 
all  reasonable  caution,  so  as  to  produce  no  further  injury  than  what  is 
absolutely  wanted  for  the  purpose  of  protecting  person  and  property. 
An  order  from  the  magistrate  who  is  present  is  required  by  military 
regulations,  and  wisdom  and  discretion  are  in  favor  of  the  observance 
of  such  a  practice.  But  the  order  of  the  magistrate  has  at-  law  no  legal 
effect.  Its  presence  does  not  justify  the  firing  if  the  magistrate  is 
wrong.  Its.  absence  does  not  excuse  the  officer  for  declining  to  fire  when 
the  necessity  exists. 

"With  the  above  doctrines  of  English  law  the  Riot  Act  does  not 
interfere.  Its  effect  is  to  make  the  failure  of  a  crowd  to  disperse  for 
a  whole  hour  after  the  proclamation  has  been  read  a  felony;  and  on 
this  ground  to  afford  a  statutory  justification  for  dispersing  a  felonious 
assemblage,  even  at  the  risk  of  taking  life.  In  the  c«se  of  the  Ackton 
Hall  Colliery,  an  hour  had  not  elapsed  after  what  is  popularly  called  the 
reading  of  the  Biot  Act,  before  the  military  fired.  No  justification  for 
their  firing  can  therefore  be  rested  on  the  provisions  of  the  Biot  Act 
itself,  the  further  consideration  of  which  may  indeed  be  here  dismissed 
from  the  case.  But  the  fact  that  an  hour  had  not  expired  since  ita 
reading  did  not  incapacitate  the  troops  from  acting  when  outrage  had 
to  be  prevented.    All  their  common  law  duties  as  oitizens  and  soldiers 
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remained  in  full  force.  The  justifieation  of  Captain  Barker  and  his 
men  must  stand  or  fall  entirely  by  the  common-  law.  Was  what  they  did 
lecessary,  and  no  more  than  was  necessary,  to  put  a  stop  to  or  prevent 
felonious  crime  f  In  doing  it  did  they  exercise  all  ordinary  skill  and 
eantion,  so  as  to  do  no  more  harm  than  could  be  reasonably  avoided  f 

"  If  these  two  conditions  are  made  out,  the  fact  that  innocent  people 
have  suffered  does  not  involve  the  troops'  in  legal  responsibility.  A 
gnilty  ringleader  who  under  such  circumstances  is  shot  dead,  dies  by 
justifiable  homicide.  An  innocent  person  killed  under  such  circumstances, 
where  no  negligence  has  occurred,  dies  by  accidental  death.  The  legal 
reason  is  not  that  the  innocent  person  has  to  thank  himself  for  what 
lifts  happened,  for  it  is  conceivable  (though  not  often  likely)  that  he 
may  have  lieen  unconscious  of  any  danger  and  innocent  of  all  imprudence. 
The  reason  is  that  the  soldier  who  fired  has  done  nothing  except  what 
was  his  strict  legal  duty." 

A  leading  English  case  on  the  question  of  military  assistance  to  the 
civil  authorities  is  Bedford  v.  Birley,  1  State  Trials  N.S.  1071,  an 
action  of  tort  against  a  militia  officer.  Lord  Haldane,  when  Secretary 
of  State  for  war,  1908,  pointed  out  before  a  Parliamentary  Committee 
that  the  head  note  of  this  ease  was  misleading  and  that  the  case  when 
analysed  was  not  inconsistent  with  the  current  of  authority.  He  said 
further  (British  Pari,  papers,  1908,  H.C.  236):  "The  law  to  my  mind 
is  dear  that  the  soldier  is  in  no  different  position  from  anybody  else. 
He  must  obey  the  civil  authority  by  coming  to  its  assistance,  where  it 
is  necessary  that  the  soldier  should  give  assistance  to  the  civil  authority, 
but  it  must  be  necessary  that  he  should  do  so,  and  excess  of  force  and 
excess  of  display  ought  not  to  be  used.  The  soldier  is  guilty  of  an 
offence  if  he  uses  that  excess,  even  under  the  direction  of  the  civil 
authority,  provided  he  had  no  excuse  as  that  he  was  bound  to  take  the 
facts,  as  distinguished  from  the  law,  from  the  civil  authority.  Now  the 
officer,  of  course,  is  placed  in  an  extremely  difficult  position.  He  is  in 
the  same  position  a»  his  man  is.  If  an  officer  orders  his  own  man  to  fire 
unnecessarily  and  clearly  unnecessarily,  the  command  of  the  officer  does 
not  absolve  the  private  from  his  duty  to  obey  the  common  law.  On  the 
other  hand,  under  the  law  of  the  Army,  the  private  is  bound  to  obey 
his  officer.  He  is,  in  other  words,  in  peril  of  being,  on  one  hand,  tried 
and  shot  by  a  court-martial,  and  on  the  other  hand,  of  being  tried  and 
hanged  by  a  judge  and  jury.  But  in  practice  it  is  one  of  these  situa- 
tions which  is  really  perfectly  simple.  In  999  cases  out  of  1,000  it  does 
not  arise.  People  are  very  sensible  in  this  country.  Two  principloi 
which  may  come  into  conflict  have  to  be  reconciled,  and  they  are  reeon- 
riled  by  taking  the  case  in  the  concrete.  The  result  is  that,  while  the 
commanding  officer  is  bound  to  pay  great  respect  to  the  opinion  of  the 
nvW  authority,  and  on  a  mere  question  of  fact,  when  he  comes  from 
n  distance,  to  accept  it  until  he  sees  that  it  is  obviously  wrong,  he  is 
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not  absolved,  in  law,  from  hi«  duty  not  to  use  more   force  than   is 


necessary." 


'  The  following  opinion  of  law  officers  of  the  <Jrown  in  England 
(Aug.  18th,  1911)  on  the  duty  of  soldiers  called  upon  to  assist  the  police, 
was  signed  by  Sir  Buf us  Isaacs  and  Sir  John  Simon : 

*'  A  soldier  differs  from  the  ordinary  citizen  in  being  armed  and 
subject  to  discipline;  but  his  rights  and  duties  in  dealing  with  crime 
are  precisely  the  same  as  those  of  the  ordinary  citizen.  If  the  aid  of 
the  military  ha^s  been  invoked  by  the  poliee,  and  the  soldiers  find  that 
a  situation  arises  in  which  prompt  action  is  required,  although  neither 
Magistrate  nor  police  are  present  or  available  for  consultation,  they 
must  act  on  their  own  responsibility.  They  are  bound  to  use  such  force 
as  is  reasonably  necessary  to  protect  premises  over  which  they  are 
watch ingt  and  to  prevent  serious  crime  or  riot.  But  they  muBt  not  use 
lethal  weapons  to  prevent  or  sui)press  minor  disorder  or  offences  of  a 
loss  serious  character,  and  in  no  case  should  they  do  so  if  less  extreme 
measures  will  suffice.  Should  it  be  necessary  for  them  to  use  extreme 
measures  they  should,  whenever  possible,  give  sufficient  warning  of  their 
intention." 

See  Code  sees.  93  and  94,  notes  to  sees.  48-52,  and  sees.  80-90  of  the 
Militia  Act  R.S.C.  1906,  ch,  41. 

Preyentlngr  proclamation. — Not  dispersing. 

92.  All  persons  are  guilty  of  an  indictable  offence  and  lia])le 
to  imprisonment  for  life  who, — 

(a)  with  force  and  arms  wilfully  oppose,  hinder  or  hurt  any 

person  who  Ix^gins  or  is  about  to  make  the  said  pro- 
clamation, whereby  such  proclamation  is  not  made; 
or, 

(b)  continue  togetlier  to  the  number  of  twelve  for  thirty 

minutes  after  such  proclamation  has  been  made,  or 
if  they  know  that  its  making  was  hindered  as  afore- 
said, within  thirty  minutes  after  such  hindrance. 

Oriwl—Sec.  83,  Code  of  1892;    B.S.C.  1886,  ch.  147,  sees.  1  and  2. 
Prosecntiov  within  one  year] — See  sec.  1140. 

Dtity  of  officers  If  rioters  do  not  disperse* — Indemnification  of  offi- 
eers.~SecHon  not.  restrletlTe. 

93.  If  the  persons  so  unlawfully,  riotously  and  tunuiltnously 
iissembled  together,  or  twelve  or  more  of  them,  continue  together, 
and  do  not  disperse  themselves,  for  the  space  of  thirty  minutes 
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after  tlic  proclamation  is  made  or  after  such  hindrance  ad  afore- 
said, it  h  the  duty  of  every  such  sheriff^  justice  and  other  officer, 
and  of  all  persons  required  by  them  to  assist,  to  cause  such 
persons  to  be  apprehended  and  carried  before  a  justice. 

2.  If  any  of  the  persons  so  assembled  are  killed  or  hurt  in  the 
apprehension  of  such  persons  or  in  the  endeavour  to  apprehend 
or  disperse  them,  by  reason  of  their  resistance,  every  person 
ordering  them  to  be  apprehended  or  dispersed,  and  every  person 
executing  such  orders,  are  indemnified  against  all  proceedings 
of  every  kind  in  respect  thereof. 

3.  Nothing  in  this  section  contained  shall,  in  any  way,  limit 
or  affect  any  duties  or  powers  imposed  or  given  by  this  Act  as 
to  the  suppression  of  riots  before  or  after  the  making  of  the  said 
proclamation. 

Origin]— See.  84,  Code  of  1892;  B.S.C.  1886,  ch.  147,  aec.  3. 

Arrest  of  rioters  not  dispersing  in  thirty  mwutes  after  prodaTnation} 
sees.  91,  92  (h),  93. 


Xe^leet  of  peace  officer  to  suppress  riot 

04.  Every  sheriff,  deputy  sheriff,  mayor  or  other  head  officer, 
justice,  or  other  magistrate,  or  other  peace  officer,  of  any  county, 
city,  town,  or  district,  wlio  has  notice  that  there  is  a  riot  within 
his  jurisdiction,  who,  without  reasonable  excuse  omits  to  do  his 
duty  in  suppressing  such  riot,  is  guilty  of  an  indic^table  offence 
and  liable  to  two  years'  imprisonment. 

Origin]— Code  of  1892,  sec.  140. 

Magistrate's  neglect  in  case  of  riQt]'^lf  the  magistrate  neither  reads 
the  Biot  Aet  proclamation  (Code  sec.  91)  not  takes*  steps  to  restrain 
or  apprehend  the  rioters,  nor  makes  use  of  an  available  military  force, 
such  will  be  prima  fade  evidence  of  criminal  neg^lect  on  his  part.  B. 
V.  Kennett,  5  C.  &  P.  282;  B.  v.  Pinney,  5  C.  ft  P.  254;  and  see  Code 
sees.  48-51. 

Neglect  to  aid  peace  officer  thereat 

95.  Every  one  is  guilty  of  an  ihdrfctable  dffence'  and  linblb' 
to  one  year's  imprisonment  who,  having  reasonable  notice*  that 
he  is  required  to  assist  any  sheriff,  deputy  sheriff,  mayor,  or 
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other  h^ad  officer,  justice,  magistrate,  or  peaoe  officer  in  sn]i- 
pressing  any  riot,  without  reasonable  exeuse  omits  to  do  so. 

Origvn]'^ode  of  1892,  sec.  141. 

Neglect  to  aid  peace  officer  in  quellvng  riot] — To  support  an  indict- 
ment for  refusing  to  aid  in  quelling  a  riot  it  was  held  that  it  was 
necessary  to  prove,  first,  that  the  constable  saw  a  breach  of  the  peace 
committed;  secondly,  that  there  was  reasonable  necessity  for  calling  on 
the  defendant  for  his  assistance;  and,  thirdly,  that  the  defendant  re- 
fused without  any  physical  impitssibility  or  lawful  excuse.  R.  v.  Brown, 
1  C.  &  M.  314;  34  J.P.  129;  and  see  B,  v.  Sherlock,  L.B.  1  C.C.R*  20; 
10  Cox  C.C.  170;    13  L.T.  623. 

Assisting  in  suppressing  riot] — "  If  the  riot  be  general  and  danger- 
ous, every  subject  may  arm  himself  against  the  evil  doers  to  keep  the 
|K*ai'e.    Such  was  the  opinion  of  all  the  judges  in  England  in  the  time 
of  Queen  Elizabeth  in  a  ease  called  '  The  case  of  Arms '    (Popham's 
Rep.,  121) ;   although  the  judges  add  that  it  would  be  more  discreet  for 
every  one  in  such  a  case  to  attend  and  be  assistant  to  the  justices,  slier- 
iffs,  or  other  ministers  of  the  King  in  doing  this.  It  would  undoubtedly  be 
more  advisable  so  to  do;    for  the  presence  and  authority  of  the  magis- 
trate would  restrain  the  prQceeding  to  such  extremities  until  the  danger 
was  sufficiently  immediate,  or  until  some  felony  was  committed  or  could 
not  be  prevented  without  recourse  to  arms;    and,  at  all  events,  the 
assistance  given  by  men  who  act  in  subordination  and  concert  with  the 
civil  magistrate,  will  be  more  effectual  to  attain  the  object  proposed 
than   any   efforts,  however   well   intended,   of  separated   and   disunited 
indi\iduaJs.     But  if  the  occasion   demands  immediate  action,    and  iio 
opportunity  is  given  for  procuring  the  advice  or  sanction  of  the  magistrate, 
it   is  the  duty  of  every  subject   to  act  for  himself  and  upon  his  own 
rosponBibility  in  suppressing  a  riotous  and  tumultuous  assembly;    and 
he  may  be  assured  that  whatever  is  honestly  done  by  him  in  the  execu- 
tion of  that  object  will  be  supported  and  justified  by  the  common  law." 
Charge  of  Chief  Justice  Tindal,  quoted  in  B.  v.  Finney,  5  C.  &  P.  262, 
note.    From  early  times  the  duty  of  sheriffs  and  magistrates  to  suppress 
riots  and  apprehend  rioters,  and  the  obligation  of  the  people  of  the 
country  to  assist  them  have  been  laid  down  and  enforced  by  English 
Statutes.    See  15  Rich.  II,  c.  2  (1391),  13  Hen.  IV,  c.  7  (1411),  2  Hen. 
V,  St.  1,  c.  8  (1414). 

Justification  of  f&roe  in  suppressing  riot] — See  sees.  48-51,  and  sec. 
93  (2),  and  see  note  to  sec.  91  on  the  use  of  military  forces  for  the 
quelling  of  riots. 

Peace  offic-er] — See  definition  in  sec.  2,  sub-sec.  26. 

BIotOQB  deBlmctlon  of  property.  «  i 

96.  All  persons  are  guilty  of  aa  indictable  offence  and  lialiln 
to  imprisonment  for  life  who,  l)eing  riotously  and  tumultuously 
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as:seinbleil  togetlier  to  the  disturbance  of  the  public  jwacc,  unlaw- 
fully and  with  force  demolish  or  pull  down,  or  begin  to  demolish 
or  pull  down,  any  building,  or  any  machinery,  whether  fLxed  or 
movable,  or  any  erection  used  in  farming,  land,  or  in  carrying 
on  any  trade  or  manufacture,  or  any  erection  or  structure  used 
in  conducting  the  business  of  any  mine,  or  any  bridge,  wagon-way 
or  track  for  conveying  minerals  from  any  miixe. 

Origin]— Sec.  85,  Code  of  1892;    E.S.C.  ch.  147,  sec.  9. 

Unfounded  daim  of  right  no  defence} — See  sec.  97  (2). 

**Begi^  to  demolieh"^ — This  means  not  siipplv  the  demolition  o^ 
a  part,  bnt  of  a  part  with  intent  to  demolish  the  whole.  R.  v.  Ashton, 
1  Lewin  C.C.  296 ;   R.  v.  Price,  5  C.  &  P.  510. 

If  rioters  destroy  a  building  by  fire  the  offence-  is  within  tliis  sG^don, 
and  they  need  not  be  indicted  under  sec.  511  for  arson.  B.  v.  Harris, 
Carr.  &  M.  661. 

If  some  of  the  rioters  set  fire  to  the  house  itself,  and  others  carried 
f amiture  out*  of  the  house  and  burned  it  in  a  fire  made  outside,  it  will 
lie  for  the  jury  to  say  whether  the  latter  were  not  encouraging  and 
taking  part  in  a  general  design  of  destroying  both  house  and  the  f  umi' 
lure,  and  if  so  the  jury  ought  to  convict,  under  sec.  96.  As  to  arson 
and  attempted  arson,  see  sees.  511-512,  and  as  to  threats  to  burn,  see 
sees.  516  and  748. 

RIotovs  damage  to  property^— Bona  fides  no  defence. 

97.  All  persons  are  guilty  of  an  indictable  offence  aad  liable 
to  seven  years'  imprisonment  who,  being  riotously  and  tumultu- 
ously  assembled  together  to  the  disturbance  of  the  public  peace^ 
unlawfully  and  with  force  injure  or  damage  any  of  the  thing? 
mentioned  in  the  last  preceding  section. 

2.  It  shall  not  be  a  defence  to  a  charge  of  an  offence  against 
this  or  the  last  preceding  section  that  the  offender  believed  he 
had  a  right  to  act  as  he  did,  unless  he  actually  had  such  a  right. 

OWiTtnl— Sec.  86,  Code  of  1892;    B.S.C.  1886,  ch.  147,  sec.  10. 

Biotous  a8sembly'\ — ^See  sees.  87-90. 

'Riotou9  damage  to  huildingf  machifnery,  etc,^  where  demolition  not 
hegun] — The  first  sub-section  deals  with  this  oifence  which  is  somewhat 
nimilar  to  that  declared  in  sec.  96  but  in  a  less  aggravated  form* 

Where  the  rioters  break  the  doors  and  windows  of  the  house  and 
then  go  away,  although  there  was  nothing  to  prevent  them  committing 
further  injury,  the  offence  is  not  within  sec.  96  but  is  the  lesser  offence 
inider  sec.  97,  for  their  going  away  under  the  circumstances  sliows  that 
they  have  completed  their  purpose  and  had  done  all  the  injury  they 
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intended  to  do.     R.  t.  Thomas,  4  G.  &  P.  237;  B.  t.  Adams,  Carr  ft 
M,  299. 

Unfounded  claim  of  right  no  defence] — Sub-sec.  (2)  of  sec  97 
overrules  the  contrary  doctrine  enunciated  in  B.  v.  Langf ord.  Car.  &  M. 
602  and  B.  ▼.  Casey  (1874)  Irish  B.,  8  C.L.  408. 

Attempts] — See  sees.  72,  571,  949,  950. 

Aiders  and  abetters] — See  sec.  69. 

Wilful  damage  to  property  apart  from  riot] — See  sees.  509-541. 

Unlawful  Drilling. 

Prohibition  of  assemblies. — General  or  special*— Belnir  present  for 
purpose  of  drilling  others.— Drilling  others, 

98.  The  Qovenor  in  Council  is  authorized  from  time  to  time 
to  prohibit  assemblies,  without  lawful  authority,  of  persons  for 
the  purpose  of  training  or  drilling  themselves,  or  of  being  trained 
or  drilled  to  the  use  of  arms,  or  for  the  purpose  of  practising 
military  exercises,  movements  or  evolutions,  and  to  prohibit 
persons  when  assembled  for  any  other  purpose  from  so  training 
or  drilling  themselves  or  being  trained  or  drilled. 

2.  Any  such  prohibition  may  be  general  or  may  apply  only  to 
a  particular  place  or  district  or  to  assemblies  of  a  particular 
character,  and  shall  come  into  operation  from  the  publication 
in  the  Canada  Oazeife  of  a  proclamation  embodying  the  terms 
of  such  prohibition,  and  shall  continue  in  force  until  the  like 
publication  of  a  proclamation  issued  by  the  authority  of  the 
Governor  in  Council  revoking  such  prohibition. 

3.  Every  person  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who,  without  lawful  authority  and 
in  contravention  of  such  prohibition  or  proclamation, — 

(a)  is  present  at  or  attends  any  such  assembly  for  the  pur- 
pose of  training  or  drilling  any  other  person  to  the 
use  of  arms  or  the  practice  of  military  exercises  or 
evolutions;  or, 

(ft)  at  any  assembly  trains  or  drills  any  other  person  to  the 
use  of  arms  or  the  practice  of  military  exorcises  or 
evolutions. 

Origin]— Sea,  87,  Code  of  1892;   B.S.C.  1886,  rh.  147,  sees.  4  and  5. 
Prosecution  within  six  months] — See  sec.  1140. 
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Unlawful  drilling  in  use  of  «r«w]— By  Ordvr-in-Couiicil  of  Septeni- 
lior  21,  1917,  ill  pursuance  of  sec.  98,  the  Goveinor-General  in  Council 
prohibited  assemblies  without  lawful  authority,  or  perso|is  for  tlie  pur- 
po»e  of  training  or  drilling  themselves  or  of  being  trained  or  drilled 
to  the  use  of  arms,  or  for  the  purpose  of  military  exercise,  niorJfc^nts 
or  evolutions;  and  prohibited  persons  when  assembled  for  any  other 
purpose  from  so  training  or  drilling  thenis(;lvcs  or  living  iruXneiX  or 
drilled.     Can.  Stat.  1918,  xxxiv. 

Belnv  HBlawfmlly  drilled. 

8®.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who,  without  lawful  authority, 
attends,  or  is  present  at,  any  such  assembly  as  in  the  last  pre- 
ceding section  mentioned,  for  the  purpose  of  being,  or  who  at  any 
such  assembly  is,  without  lawful  authority  and  in  contravention 
of  such  prohibition  or  proclamation,  trained  or  drilled  to  the 
u>e  of  arms  or  the  practice  of  military  exercises  or  evolutions. 

Orifnn]'--Hec.  88,  Code  of  1892;    B.S.C.  1886,  ch.  147,  sec.  6. 
Proaeenition  vithin  six  movthfi] — See  sec.  1140. 

Affrays  and  Duels. 

DefinltloD  of  affray.— Penalty. 

100.  An  affray  is  the  act  of  fighting  in  any  public  street  or 
highway,  or  fighting  to  the  alann  of  the  public  in  any  other 
place  to  which  the  public  have  access. 

2,  Every  one  who  takes  part  in  an  affray  is  guilty  of  an 
indictable  offence  and  liable  to  one  year's  imprisonment  witli 
hard  labour. 

OW^]— Sec.  90,  Code  of  1892;   R.S.  1886,  ch.  147^  sec.  14. 
Unlawful  assembly  and  Hot] — See  sees.  87-97. 

Challenire  to  flght  a  dael.  ^ 

101.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment  who  challenges  or  endeavours  by 
any  means  to  provoke  any  person  to  fight  a  duel,  or  endeavours 
to  provoke  any  person  to  challenge  any  other  person  so  to  do. 

Or»/;ff»l— Se<-.  91.  Code  of  1892. 
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Forcible  Entry  and  Detainer. 

DeflnltioD  of  forcible  entry.— Deflsltlon  of  forcible  detainer^— Ques- 
tion of  law. 

102.  Forcible  entry  is  where  a  person,  wlieiher  entitled  or 
not,  enters  in  a  manBer  likely  to  cause  a  breach  of  the  peai^e.  or 
reasonable  apprehension  thereof,  on  land  then  in  actual  and 
|)eaceable  possession  of  another. 

2.  Forcible  detainer  is  where  a  person  in  actual  possession 
of  land,  without  colour  of  right,  detains  it  in  a  manner  likely 
to  cause  a  breach  of  the  peace,  or  reasonable  apprehension  there- 
of, against  a  person  entitled  by  law  to  the  possession  thereof. 

3.  What  amounts  to  actual  possession  or  colour  of  right  is  a 
question  of  law. 

Origin]— Code  of  1892,  sec.  89. 

Forcible  entry  as  a  crime] — Since  the  statute,  5  Richard  II.,  st.  I., 
ch.  7  (1389),  it  is  a  criminal  oifence  to  enter,  in  a  manner  likely  to 
cause  a  breach  of  the  peace,  upon  the  property  of  another  (sections 
102  and  103  of  the  Criminal  Code).  Riopelle  v.  City  of  Montreal  (ISUl ) 
44  Can.  S.C.B.  579  at  page  581 ;    R  v.  Martin,  10  L.C.B.  435. 

To  constitute  the  offence  of  forcible  entry  upon  land  under  Cr.  Code, 
sec.  102  and  103,  the  entry  must  have  been  made  under  circumstances 
either  of  actual  violence  or  of  terror.    B.  v.  Campey,  20  Can.  Cr.  Cas.  492. 

As  to  forcible  entry  by  a  separated  wife  upon  her  husband's  pramises 
and  the  liability  of  those  assisting  her,  see  B.  v.  Smyth,  5  C.  &  P.  201, 
1  M.  &  Bob.  155. 

But  although  liable  to  indictment  for  forcible  entry  it  seems  that 
the  true  owner  having  a  right  of  entry  on  property  is  not  liable  to  an 
action  for  trespass  for  making  a  forcible  entry  and  evicting  an  occupier 
wrongfully  in  possession.  Allan  v.  Kirk  [1917]  2  W.W.B.  527;  Jones 
V.  Foley  [18911  1  Q.B.  730,  60  L.J.Q.B.  464;  Davison  v.  Wilson,  11  Q.B. 
890,  17  L.J.Q.B.  196;  Lows  v.  Telford,  1  App.  Cas.  414;  Edwick  v. 
Hawkes,  18  ch.  D.  199. 

A  breach  of  the  peace  or  apprehension  thereof  under  Cr.  Code,  sec.  102. 
is  not  to  be  anticipated  as  a  natural  sequence  to  a  re-entry  by  breaking 
when  made  by  landlords  upon  office  premises  ovcrheld  by  their  tenant 
effected  at  night  when  neither  the  tenant  nor  any  of  his  employees  was 
present.    B.  v.  Campey,  20  Can.  Cr.  Cas.  492. 

"  Entering  "  means  in  sec.  102  not  merely  going  upon  land  or  tres- 
passing upon  it ;  there  must  accompany  the  act  of  going  upon  the  land 
some  intent  to  take  possession  of  the  land  itself  and  deprive  the  possessor 
of  the  land.  Such  an  interference  with  the  possession  as  trcspassinjj 
upon  it  for  the  purpose  of  taking  away  chattels  upon  the  land  is  not 
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an  "  entering"  within  the  Code.  R.  v.  Pike  (1898),  2  Can.  Cr.  Cas.  314, 
12  Man.  L.B.  314. 

To  enter  upon  lands  with  such  force  as  to  exceed  a  bare  trespass 
and  80  as  to  cause  a  public  breach  of  the  peace  was  an  indictable  offence 
at  eommon  law.    B.  v.  Wilson,  8  T.B.  357 ;    B.  v.  Bake,  3  Burr.  1731. 

Where  thirty  or  forty  employees  of  the  Q.  W.  Railway  Co.  went 
apon  land  then  in  possession  of  the  S.  &  H.  Bailway  Co.,  and  those  re- 
sisting had  good  rea.son  to  apprehend  violence  in  the  event  of  further 
resistance,  and  yielded  possession  in  the  apprehension  of  such  violence, 
it  was  held  that  the  entry  was  a  forcible  one.  B.  v.  Smith  (1878),  43 
U.C.Q.B.  369. 

Actual  force  is  not  an  essential.  B.  v.  Walker,  4  W.L.B.  £88|  6  Terr. 
L.B.  276,  12  Can.  Cr.  Cas.  197. 

A  landlord  may  not  so  eject  his  tenant  although  the  term  of  the 
tenancy  has  expired.  Taunton  v.  Costar,  4  B.B.  481.  But  it  has  been 
held  that  the  English  statute  regarding  forcible  entry  (5  Bic.  2,  ch.  7) 
does  not  apply  to  the  ejectment  of  a  mere  trespasser.  Browne  v.  Dawson. 
12  A.  &  E.  624;   Scott  v.  Brown,  51  L.T.  747. 

Actual  possession  does  not  necessarily  imply  actual  residence,  either 
personally  or  by  a  servant  or  agent.  13  Am.  &  Eng.  Encyc.  of  Law, 
2nd  ed.,  p.  750. 

BestitutionJ — On  a  conviction  for  forcible  entry  the  court  is  not 
bound  to  order  a  writ  of  restitution,  but  may  in  its  discretion  grant  or 
refuse  the  writ.  B.  v.  Jackson,  Dra.  Bep.  (U.C.)  53;  B.  v.  Wightman 
(1869),  29  U.C.Q.B.  211;  B.  v.  Smith  (1878),  43  U.C.Q.B.  369;  B.  v. 
Connor,  2  P.B.  (Ont.)  139. 

Where  an  order  of  restitution  is  asked  it  must  be  proved  that  the 
prosecutor  is  still  kept  out  of  possession,  1  Hawk.  ch.  64,  sec.  41.  Under 
the  statute  31  Eliz.  ch.  11,  no  restitution  shall  be  awarded  if  the  de- 
fendant has  been  permitted  to  remain  quietly  in  possession  for  three 
years  previous  to  the  finding  of  the  indictment. 

Proseeutor's  title] — The  title  of  the  prosecutor  is  not  part  of  the 
issue;  B.  v.  Cokely,  13  U.C.B.  521;  B.  v.  Hoar,  18  B.B.  368;  B.  v. 
Walker,  4  W.L.B.  288,  6  Terr,  L.B.  276,  12  Can.  Cr.  Cas.  197 ;  and  it 
is  sufficient  prima  facie  evidence  of  his  seisin  to  show  that  he  was  in 
actual  occupation  of  the  premises  or  in  receipt  of  the  rents  and  profits. 
B.  V.  Child,  2  Cox  C.C.  102 ;  Jayne  v.  Price,  15  B.B.  518.  It  is  imma- 
terial so  far  as  the  crime  is  concerned  whether  the  prosecutor's  estate 
in  the  lands  were  an  estate  by  right  or  by  wrong.  Taunton  v.  Costar, 
4  B.B.  481;  B.  v.  Studd,  14  W.B.  806;  Jones  v.  Foley  [18913  1  Q.B. 
730,  60  L.J.Q.B.  464. 

Aiders  and  ahettersl — See  Code  sec.  69. 

PefuUty] — See  sec.  103. 

Defence  of  dwellvng  house  or  real  property] — See  Code,  socs  59,  60, 
61  and  62. 

Peaceable  assertion  of  right  of  entry] — See  Code,  sec.  62. 
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Penalty  for  foreible  eatry  w  detainer, 

103.  Every  one  who  forcibly  enters  or  forcibly  detains  land 
is  guilty  of  an  indictable  offence  and  liable  to  one  years 
imprisonment. 

Origin]— Code  of  1892,  see.  89,  sub-sec.  (4). 

Prize  FigkU, 

Challenging.— Aceeptiufp  challenge,  etc. 

104.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction,  to  a  penalty  not  exceeding  one  thousand  dollars 
and  not  less  than  one  hundred  dollars,  or  to  imprisonment  for  a 
term  not  exceeding  six  months,  with  or*  without  hard  labour,  or 
to  both,  who  sends  or  publishes,  or  causes  to  be  sent  or  published 
or  otherwise  made  known,  any  challenge  to  fight  a  prize  fight. 
or  accepts  any  such  challenge,  or  causes  the  same  to  be  accepted, 
or  goes  into  train iiig  preparatory  to  such  fight,  or  acts  as  trainer 
or  second  to  any  person  who  intends  to  engage  in  a  prize  fight. 

Ori^Mi]— Sec.  93,  Code  of  1892;    B.S.C.  1886,  ch.  153,  sec.  2. 

Prise  fight  defined]— See  sec.  2  (31). 

Special  authority  to  certain  tribunals] — Every  judge  of  a  superior 
court  or  of  a  county  court,  judge  of  the  sessions  of  the  peace,  stipen- 
diary magistrate,  police  magistrate,  and  commissioner  of  police  of 
Canada,  shall,  within  the  limits  of  his  jurisdiction  as  such  judge,  magis- 
trate or  commissioner,  have  all  the  powers  of  a  justice  with  respect  to 
offences  against  provisions  of  this  Act  as  to  prize  fights.    Code  sec.  606. 

Engaglnfr  as.  principals, )n  a  priie  Aght 

105.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction,  to  imprisonment  for  a  term  not  ex'ceeding 
twelve  months  and  not  less  than  three  months,  with  or  without 
hard  labour,  who  engages  as  a  principal  in  a  prize  fight. 

Origin]— Bee.  94,  Code  of  1892;  R.,S.C.  1886,  ch.  153,  sec.  3;  44  Vict. 
Can.,  ch.  30. 

Special  jurisdiction  of  certain  tribunals] — See  sees.  606,  627,  628, 
1059. 

Distinction  between  priee  fight  and  boxing  exhibition] — In  all  the 
cases  a  distinction  has  been  made  between  a  ''boxing  or  sparring  exhibi- 
tion" and  a  "fight."     Xn  Bex.  v.  Orton,  14  Cox  Criminal  Cases,  226, 
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upon  %  trial  of  an  indictment  against  some  persons  lor  unlawfully 
assembling  together  for  the  purpose  of  a  "  prize  fight/'  the  law  was 
stated  as  follows: —  ^ 

*'A  mere  exhibition  of  skill  in  sparring  is  not  illegal.  If,  however, 
the  partiee  meet  inteinding  to  light  till  one  gives  in  from  exhaustion  or 
from  injury  reeeived,  it  is  a  fight  and  a  breaeb  of  t]kt  law,  whether  or 
not  with  gloves." 

Judge  Snider,  in  the  Wildfong  case  (1911),  17  Oan.  Or.  Caa.  251,  said: 
"In  a  boxing  exhibition  one  of  the  contestants  may  be  knocked  down, 
but  that  is  not  the  intention.  In  a  fight -it  is  the  intention  of  each  to 
80  injure  the  other  that  he  can  no  longer  continue  the  encounter.  The 
former  has  lieea  held  to  be  legal,  the  latter « under  the  common  law 
illegal.  Bo  in  football  a  man  may  be  knocked  out,  or  have  a  leg  or 
arm  broken,  but  that  is  n9t  the  purpose  oir  intention  of  those  engaging 
in  the  game. 

"Although  an  assault  without  intent,  often  doing  grievous  bodily 
harm,  frequently  occurs  in  football,  it  does  not  make  the  game  unlawful, 
if,  however,  in  football,  as  anywhere  else,  a  person  assaults  another 
with  intent  to  do  him  grievous  bodily  harm  it  is  an  illegal  act  and 
punishable.  So  far  then  as  the  word  '  figbt '  in  the  definition  of  *  prize 
fight '  in  sub-sec.  31  of  sec*  2  of  the  Code  is  concerned  it  must  be  held 
to  have  the  meaning  which  the  English  decisions  have  given  it^  namely, 
an  encounter  between  two  persons,  each  intending  to  so  injure  the  other 
that  he  cannot  or  will  not  continue  the  contest.  I 

"  Then  does  the  word  'encounter'  with  hands  or  fists  enlarge  the  • 
meaning  of  '  prize  fight.'  'Encounter '  by  the  dictionary  definitions 
and  by  common. understanding  applies  to  a  great  many  acts  and  events 
of  vastly  different  natures.  In  football  men  constantly  ts^e  each 
uther  with  hands,  and  this  is  an  '  encounter '  with  hands,  but  not  such 
as  is  intended  by  that  word  in  the  Code.  Dozens  of  '  encounters '  might 
be  mentioned  coming  within  the  true  de^nition  of  this  word,  but  clearly 
not  within  the  meaning  of  it  as.  used  in  the  Code.  '  Encounter '  in  the 
definitions  given  also  includes  &  '  fight ' ;  it  is  a  synonym  for  '  fight ' 
and  it  is  in  that  sense  that  it  is  used  in  the  €!ode  definition. 

**  At  common  law  a  '  prize  fight '  w|is  unlawful,  and  >ras  defined  as 
'an  encounter  with  fists  or  hands  with  or  without  gloves  for  a  number 
of  rounds,  limited  or  unlimited,  for  a  ^  purse,  stakje  or  priae,  but  in 
which  it  was  Intended  to  figjht  until  one  or  the  other  oi  jthe  coniba^tants 
should  give  in  from  exhaustion  or  injury,  received/  Here  in.  the  law 
as  it  stood  before  in  the  statute  or  Code  .the  words  '  encounter  with 
fists  or  hands'  are  used  when  defining  a  '  prize  fight',  as  distinguished 
from  a  '  boxing  match.' 

As  the  words  'encounter  with  lists  or  hands'  bad' alwaya  been  uae^ 
at  common  law  and  by  the  Courts  in  speaking  of  .prize  fights  as  synony- 
mous with  the  word  '  fight '  and  not  including  a  boxing  match,  they 
must  be  so  oonstraed  in  the  Code."    Bi  v.  Wildfong,  supra. 
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In  B.  V.  Littlejohn  (N.B.),  8  Can.  Cr.  Cfts.  212,  it  was  said:— 
"  There  is  also  authority  that  a  sporting  match  witli  gloves,  according 
to  well-known  rules,  is  no  offence  iil  law,  that  is,  if  it  be  a  mere  exhi- 
bition of  skill  in  sparring;  but  if  parties  meet  intending  to  fight  till 
one  gires  in  from  exhaustion  or  injury  received  it  is  a  breach  of  the 
law  and  a  priie  fight,  whether  the  combatants  use  gloves  or  not." 

A  boxing  match  which  would  otherwise  not  l)e  a  prixe  ftght  is  not 
made  a  price  fight  by  the  circumstance  that  the  participants  were  eacli 
paid  a  fixed  sura  for  the  match.    R.  v.  Fitzgerald,  19  Can.  Cr.  Cus.  145. 

The  consent  of  the  contestant  in  entering  into  an  illegal  prize  fight 
does  not  prevent  the  blows  received  from  being  considered  as  a  criminal 
assault.  R.  v.  Coney,  8  Q.B.D.  534,  51  L.J.M.C.  66,  15  Cox  C.C.  46.  An 
encounter  with  gloves  may  become  illegal  when  one  of  the  parties  fights 
on  when  so  much  exhausted  as  to  be  likely  to  fall  over  to  own  injury^  it 
being  against  the  public  good  that  a  combatant  should  so  endanger 
himself  even  where  the  contest  is  held  in  private  and  without  malice 
and  would,  therefore,  not  provoke  a  breach  of  the  peace  by  others. 
B.  V.  Young,  10  Cox  C.C.  371;  R.  v.  Coney,  supra.  Cf.  R.  v.  Moore 
(1898),  14  Times,  L.R.  229;  R.  v.  Canniff,  9  C.  &  P.  359. 

"Pliers  ;l^*t"]— Sec  2,  sub-sec.  (31),  declares  that  "prize  fight" 
means  an  encounter  or  fight  with  fists  or  hands  between  two  persons 
who  have  met  for  such  purpose  by  previous  arrangement  made  by  or  for 
them.  It  may  be  doubted  whether  this  eliminates  the  question  of  a 
prize. 

Sec.  108  deals  with  the  case  of  a  fight  arranged  between  the  parties 
to  a  quarrel  without  any  "  prize  "  dependent  upon  the  result  and  with- 
out the  handing  Over  or  transfer  of  money  or  property  being  involved. 
In  that  ease  the  magistrate  may  in  his  discretion  discharge  the  accused 
or  impose  a  penalty  not  exceeding  $50.  The  marginal  note  to  that 
see.  is:  "When  fight  is  not  a  prize  fight";  but  whether  sec.  108  is  a 
provision  for  a  distinct  and  separate  offence  from  that  to  which  sec. 
105  applies,  or  merely  a  provision  for  certain  extenuating  circumstances, 
is  a  question  which  can  hardly  be  said  to  be  settled  by  the  authorities. 
If  a  prize  or  other  valuable  consideration  is  an  essential  to  a  "  prize 
fight,**  sec.  108  would  be  for  a  distinct  offence  not  constituting  a  prize 
fight  but'  an  arranged  fight  following  a  quarrel  or  dispute,  which  might 
be  the  subjeet  of  an  assault  charge;  R.  v.  Perkins,  4  C.  &  P.  437;  but 
would  not  be  within  the  power  of  a  justice  to  try  under  the  sununary 
convictions  proeedure,  but  for  the  express  provision  of  sec.  108.  In 
charging  the  jury  in  a  manslaughter  ease  arising  out  of  an  alleged 
prize  fight,  Harvey,  C.J.,  said  that  the  presence  or  absence  of  a  "  prize  " 
which  is  suggested  by  the  word  "  prize  fight "  has  no  significance.  R.  v. 
Ptikey  (1913),  4  W.W3. 1006,  at  1057,  21  Can.  Cr.  Cas.  387,  24  WX.B. 
804.  A  dictum  to  the  same  effeet  is  contained  in  B.  v.  Wildfong,  17 
Can.  Cr.  Cas.  251  (Ont.).  In  the  latter  case,  as  well  as  in  R.  v.  Little- 
john, 8  Can.  Cr.  Cas.  212,  and  R.  v.  Fitzgerald,  19  Can.  Cr.  Cas.  145, 
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eonvictioiis  by  the -magistrate  were  set  aside  on  appeal  to  the  court  prrc- 
sided  over  by  the  county  judge.  In  Steele  v.  Maber,  19  Que.  SbC,  392^ 
6  Can.  Cr.  Cas.  446,  a  district  magistrate  made  a  conviction  for  prize- 
fighting where  an  admission  foe  was  charged  and  it  was  announced 
that  the  contestant  who  knocked  out  his  opponent  in  a  certain  number 
of  rounds  shouid  receive  the  prize,  and  it  was  held  that  it  was  no 
defence  that  there  was  in  fact  not  a  bona  fide  fight  but  a  feigned  exhi- 
liition  of  fighting.  Steele  v.  Maber,  supra  (in  which  the  gain  to  the 
eontestants  is  emphasized). 

Suppressing  a  prospective  prise  fight] — See  sees.  627,  628,  1059. 

Atteailng  or  promoting  a  prize  flglit. 

106.  Every  one  is  guilty  of  an  ofifence  and  liable,  on  sum- 
mary conviction,  to  a  penalty  not  exceeding  five  hundred  dollars 
and  not  less  than  fifty  dollars,  or  to  imprisonment  for  a  term 
not  exceeding  twelve  months,  with  or  without  hard  labour,  or  to 
l)oth,  who  is  present  at  a  prize  tight  as  an  aid,  second,  surgeon, 
umpire,  backer,  assistant  or  reporter,  or  who  advises,  encourages 
or  promotes  such  fight. 

Ofi^l—See.  95,  Code  of  1892;  R.S.C.  1886,  eh.  153,  sec.  5;  44  Vict 
Can.,  di.  30. 

Aiders  and  abetters] — See  sees.  69,  70.  It  is  a  question  of  fact 
whether  an  onlooker  was  or  was  not  aiding  or  abetting  the  flght,  but 
it  is  neeessary  to  determine  finit  that  the  fight  itself  was  illegal  where 
the  charge  is  for  encouraging  or  abetting  a  prize  fight.  R.  v.  Coney, 
8  Q3J).  534,  51  L.J.M.C.  66,  15  Cox  C.C.  46,  cited  in  R.  v.  Pelkcy 
(1913),  4  W.W.R.  1055,  24  W.L.R.  804,  21  Can.  Cr.  Cas.  387. 

Special  pirisdiction  of  judges  and  others] — See  sees.  606,  627,  628, 
1059. 

lieavlBg  Canada  to  engage  In  prise  fight. 

107.  Every  inhabitant  or  resident  of  Canada  is  guilty  of  an 
offence  and  liable,  on  summary  conviction,  to  a  penalty  not 
exceeding  four  hundred  dollars  and  not  less  than  fifty  dollars, 
or  to  imprisonment  for  a  term  not  exceeding  six  months,  witli 
or  without  hard  labour,  or  to  both,  who  leaves  Canada  with  intent 
to  engage  in  a  prize  fight  without  the  limits  thereof. 

Origin]— See.  96,  Code  of  1892;  R.S.C.  1886,  ch.  153,  sec.  5,  44 
Vict.  Can.,  ch.  30. 

Special  jurisdiction  of  judges  and  others] — See  sees.  606,  627,  628. 
1059. 
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Wbeu  Aght  is  not  a  prise  tlgiit.— Discliargre  or  jttDe. 

106.  If,  after  hearing  evidence  of  the  circumstances  con- 
nected with  the  origin  of  the  fight  or  intended  fight,  tlie  person 
before  whom  the  complaint  is  made  is  satisfied  that  aucb  fight 
or  intended  fight  was  bona  fide  the  consequence  or  result  of  a 
quarrel  or  dispute  Ixjtweon  the  principals  engaged  or  intended 
to  engage  therein,  and  that  the  same  was  not  an  encounter  or 
fight  for  a  prize,  or  on  the  result  of  which  the  handing  over  or 
transfer  of  money  or  property  depended,  such  person  may,  in 
his  discretion,  discharge  the  accused  or  impose  upon  Jj^iim.  jn 
penalty  not  exceeding  fifty  dollars. 

Origin^^^c.  97,  Code  of  1892;  B.S.C.  1886,  ch.  Ifi3,  aec.  9;  44 
Vict.  Can.,  ch.  30. 

Arranged  fight  to  settle  quarrel] — See  note  to  sec.  105  (prize  fights). 

The  person  before  whom  the  complaint  is  made] — See  sees.  706,  707 
(summary  convictions)  and  sees.  606,  627,  628,  1059  (special  jurisdiction 
of  judges  and  others). 

Inciting  Indians. 

ItiotooB  request. — Breach  of  the  peace. 

100.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years^  imprisonment  who  induces,  incites  or  stirs  up 
any  three  or  more  Indians,  non-treaty  Indians,  or  half-breeds, 
apparently  acting  in  concert, — 

(a)  to  make  any  request  or  demand  of  any  agent  or  servant 

of  the  Government  in  a  riotous,  rontons,  disorderly 
or  threatening  manner,  or  in  a  manner  calculated  to 
cause  a  breach  of  the  peace;- or, '•  *         .  .  • 

(b)  to  do  any  act  calculated  to  cause  a  breach  of  the^jW»4(*p. 

Origin]— Sec.  98,  Code  of  1892;  B.S.O.  1886,  ch,  43,  sec.  111. 

** Indians"]— For  definition  see  the  Indian  Act,  B.S.C.  1906,  ch.  81, 
Aec.  2. 

'  That  Act  also  deals  with  other  oiFeneos  speciaHy  relating  to  Indians ; 
and  see  amendments,  1910,  Can.,  ch.  28:  1911,  Can.,  eh.  14,  1913,  Can., 
ch.  35. 

8.  94  of  the  Indian  Act  (B.S.C.  1886,  c:  43)  provided  that, 
"  Every  person  who  sells,  exchanges  with,  barters,  supplies  or  gives  to 
any  Indian  or  non-treaty  Indian,  any  intoxicant  .    shall  on  sum- 

mary conviction     ...    be   liable   to   imprisonment   for  a   term  not 
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exceeding  six  months  .  .  .": — Held,  following  Begina  v.  Hovrson, 
I  Terr.  L.R.  492,  that  a  half -bteed  who  has  "  takai  treaty  "  is  an  Indian 
within  the  meaning  of  the  Indian  Act.  Regina  v.  Mellon  5,  Tert.  L.B. 
:S01 ;  and  see  B.  v.  Atkinson,  6  W.VV.R.  1055,  2,1  Can.  Cr.  Cas.  149,  as  to 
non  Indians  being  drunk  on  an  Indian  Reserve. 

IneiUttg  Indians  to  commit  indictable  offence. 

no.  Every  one  who  incilos  any  Indian  to  coninut  any  iii- 
ilictable  offence  is  guilty  of  an  indictable  offence  and  liable  to 
iuipri.sonment  for  any  term  not  exceeding  five  years. 

Orf^v»l— R.S,C.  1886,  ch.  43,  sec.  112. 

Accessories]— ^See  sees.  69-71. 

Indians  and  provincial  laws] — ^An  Indian  who  commits  an  offence 
against  a  provincial  law,  beyond  the  limits  of  an  Indian  Reserve,  may 
be  convicted  and  punished  just  as  all  other  persons  may.  B.  v.  Mairtin, 
41  OX.B.  79,  82;  B.  v.  Hill,  15  O.L.B.  406;  B.  v.  Beboning,  17  O.L.B.  23. 

Explosive  Substances. 

Cavsing  dangerous  explosions. 

111.  Every  one  is  guilty  of  an  indit'table'offerice'dmT'TitlMe 
to  imprisonment  for  life  who  wilfully  causes,  by  any  etflcfeive 
substance,  an  explosion  of  a  nature  likely  to  endangt^r  life  or 
to  cause  serious  injury  to  property,  whether  any  injury  to 
person  or  property  is  actually  caused  or  not. 

Origin]— Sec,  99,  Code  of  1892;  B.S.  1886,  eh.  150,  sec.  3;  Explosive 
Substances  Act,  1883    (Imp.)   see.  2. 

*"  Wilfully''  causes} — ''Wilfully"  does  not  mean  **  maliciously  "  in 
sec.  Ill,  but  "deliberately."  B.  v.  Bonner,  4  W.W.B.  1255,, 21  Can.  Cr. 
Cas.  442,  447,  per  Martin,  J. A.  Compare  the  use  of  the  word.  "  wil- 
fully "  in  sees.  112,  113,  136,  168,  169,  172,  180,  184,  205.  .  The  indict- 
ment or  charge  should  allege  tliat  the  offence  was  committed  "  wilfully." 
Ex  parte  O'Shaughnessy,  13  Que.  K.B.  178,  8  Can.  Cr.  Cas.  136. 

"Explosive  substance"] — See  definition  in  sec.  2  (14). 

** Likely"  to  endanger,  etc.] — It  is  not  necessary  to  prove  actual 
injury,  and  it  is  sufficient  if  such  exposure  to  risk  or  chance  of  injui;^' 
lie  shown  as  will  satisfy  the  jury  that  actual  danger  to  life  or  serious 
injury  to  property  was  caused.  B.  v.  McQrath,  14  CJox  C.C.  598.  The 
raasing  of  danger  is  the  gist  of  the  offence.  B.  v.  Holmes  (1884),  17 
X.S.B.  499. 

"  Serious  injury  to  property  "] — The  use  of  explosives  in  land  clear- 
ing or  mining  operations,  or  ex,  or.,  to  remove  useless  buildings, .  does 
not,  as  conducted  in  the  usual  way,  cause  an  explosion  "  likely  to  canse 
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serious  injury  to  property."  R.  v.  Bonner  (1913),  4  W.W.R.,  1255,  21 
Can.  Or.  Cas.  442,  447,  per  Martin,  J. A. 

"Property"  means  either  real  or  personal  property.    Sec.  2  (32). 

Claim  of  right] — A  bona-fide  belief  in  a  claim  of  right  will  not  justify 
the  employment  of  the  dangerous  means  here  prohibited  in  the  exercise 
of  the  supposed  right.  The  language  of  the  section  is  wide  enough  to 
cover  a  case  of  serious,  injury  to  the  pro])erty  of  the  aeeused  himself. 
R.  V.  Bonner  (J9i;5),  4  W.W.R.  1255,  21  Can.  Cr.  Cas.  442;  per 
Martin,  J. A. 

Bodily  injuries  from  explosives] — See  sees.  279,  280. 

Offences  relating  to  explosive  suhstances] — See  sees.  2  (14),  111-114, 
279,  280,  594,  633. 

Prohibition  of  smoking,  etc.,  in  vicinity  of  explosives  stored  or  in 
transit  for  military  uses] — See  Order -in-€ouncil  1917,  P.C.  987  and 
3319,  Can.  Stat.  1918,  Ivi. 

Storage  of  dangerous  explosives'] — See  Order-in-Council,  June  21, 
1917,  P.C.  1697,  under  the  War  Measures  Act.    Can.  Stat.  1918,  Iv. 

Matches  not  to  be  carried  into  building  where  explosives  for  war 
purposes  are  stored  or  nuinufactured] — See  Order-in-Council,  20th  Sep- 
tember^ 1917,  Can.  Stat,  1918,  xcv,  51  Canada  Gazette,  1169. 

AttMipt  to  destroy  property  witli  ezploslTOS, 

112.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who  wilfully  places  or  throws 
any  explosive  substance  into  or  near  any  building  or  ship  with 
intent  to  destroy  or  damage  the  same  or  any  machinery,  work- 
ing tools,  or  chattels  whatever,  whether  or  not  an  explosion  takes 
place. 

Origin]— Code  of  1892,  sec.  488;  R.S.C.  1886,  ch.  168,  sees.  14  and 
49;  24-25  Vict.  Imp.,  ch.  97,  sec.  10 

*' Explosive  substance**] — In  tiew  of  the  definition  of  this  phrase  by 
sec  2,  sub-sec.  (14),  it  is  probably  not  necessary  that  it  should  have 
been  physically  possible  for  an  explosion  to  have  occurred.  Any  materials 
for  making  an  explosive  substance  arc  now  included  in  the  definition 
and  so  is  any  apparatus  intended  to  be  used  with  an  explosive,  or  a 
part  of  such  apparatus.  The  extended  definition  originates  in  the 
Explosives  Substances  Act,  1883,  Imp.,  46,  Vict.,  ch.  3,  sec  9,  and 
supersedes  the  decision  in  B.  v.  Sheppard  (1868),  11  Cox  C.C.  302,  where 
a  fuse  was  attached  to  an  explosive,  but  as  the  fnse  was  not  lit  when 
thrown,  the  case  was  held  not  to  come  under  the  earlier  statute,  24-25 
Vict.  Imp.,  ch.  97. 

"  WilfuUy  "1— See  sec.  111. 

Offences  relating  to  explosive  substances] — See  sees.  2  (14),  111-114. 
279,  280,  694,  6.33. 
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Dolflg  aaything  with  intent  to  cause  an  explosion.— Maktai|r  or 
possessiniT  oxploslyes. 

113.  Every  one  who  wilfully, — 

(a)  does  any  act  with  intent  to  cause  by  an  explosive  sub- 
stance^  .or  conspires  to  cause  by  an  explofiiye  sub^ 
stance,  an  explosion  of  a  nature  likely  to  end^i\ger 
life,  or  to  cause  serious  injury  to  property;  or, 

{b)  makes  or  has  in  his  possession  or  under  his  control  any 
explosive  substance  with  intent  by  means  thereof  to 
endanger  life  or  to  cause  serious  injury  to  property, 
or  to  enable  any  other  person  by  means  thereof  to 
endanger  life  or  to  cause  serious  injury  to  property; 

is  guilty  of  an  indictable  offence  and  liable  to  fourteen  years' 
imprisonment,  whether  an  explosion  takes  place  or  not,,  and 
whether  any  injury  to  person  or  property  is  actually  caused  or 
not. 

Origin]— Sec.  100,  Code  of  1892;  B.S.  1886,  ch.  150,  sec  3. 
Attorney 'Q^nemJP 8  consent  to  pronecution  u/nder  tu^-sec.  (5)] — Se« 

80C*    dVv* 

Offences  relating  to  explosive  suhsiances^ — See  sees.  2  (14),  111«114, 
279,  280,  594,  633. 

'*  ExpUmve  suhstcmce"] — See  deimition  in  sec.  2  (14). 

MallBg  or  possoifllnir  oxplosiTes. 

114.  Every  one  is  guilty  of  an  indictable  offenee  and  liable 
to  seven  years'  imprisonment  who  makes,  or  knowingly  }iaa  in 
his  possession  or  under  his  control,  any  explosive  substance 
under  such  circumstances  as  to  give  rise  to  a  reasonable  suspicion 
that  he  is  not  making  it,  or  has  it  not  in  his  possession  or  under 
his  control,  for  a  lawful  object,  unless  he  can  show  that  he  made 
it  or  had  it  in  his  possession  or  under  his  control  for  a  lawful 
object. 

Origin]— Sec.  101,  Code  of  1892  r  R.S.C.  1886,  «h.  160,  sec.  5;  Ex"- 
plosive  Substances  Aot,  1883,  Imp.,  46|  Vict.,  eh.  3,  sec.  4. 

Possession  of  explosives  as  a  publio  nuisance  where  endam^eting 
puhUo  safety'] — See  sec.  222  as  to  criminal  nuisances;  B.  v.  Holmes 
(1884),  17  N.S.B.  499;  B.  v.  Taylor,  2  Str.  1167;  B.  v.  Lister,  Dears,  & 
B.  209,  26  L.J.M.C.  196;  B.  v.  Oxford  [1897],  1  Q.B.  370,  18  Cox,  518; 
R.  V.  Matters,  34  L.J.M.C.  22. 
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,.    Ojdjfcf^f^  rcliktinif  tQ  explosive  subtUanoes} — See  Bees.  2  (14),  111*111. 
279,  280,  594,  633. 

**  Explosive  sithstance"  defined] — See  sec.  2  (14). 


Offensive  Weapons. 
PvsBesfilon  of  weapon. 

115.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  five  years'  imprisonment  who  has  in  his  custody  or  possession, 
or  ca'rrids  any  offensive  weapon  for  any  purpose  dangerous  to 
the  public  peace. 

Origin]— Sec.  102,  Code  of  1892;  R.S.C.  1886,  ch.  149,  sec.  4. 
Time  for  prosecution] — See  sec.  1140  (d). 

Oponly  CMTsrin^  weftpoBH. 

116.  If  two  or  more  })ersons  openly  carry  offensive  weapons 
in  a  public  place  in  such  a  manner  and  under  such  circum- 
stances as  are  calculated  to  create  terror  and  alarm,  each  of 
such  persons  is  liable,  on  simimary  conviction  before  two  jus- 
tices, to  a  penalty  not  exceeding  forty  dollars  and  not  less  than 
ten  dollars,  and  in  default  of  payment  to  imprisonment  for  any 
term  not  exceeding  thirty  days. 

Origin]— Sec.  103,  Code  of  1892;  RJS.C.  1886,  ch.  148,  sec.  8. 

Time  for  prosecution] — See  sec.  1140  (d). 

** Offensive  weapon"] — See  sec.  2,  sub-sec.  (24). 

Samgirler  carrjin^  weapons. 

IIT.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  ten  years  who,  while  carrying  offensive 
weapons,  is  found  with  any  goods  liable  to  seizure  or  forfeiture 
under  any  law  relating  to  inland  revenue,  the  customs,  trade  or 
navigation,  knowing  such  goods  to  be  so  liable. 

Origin]— Sec.  104,  Code  of  1892;   R.S.C.  1886,  ch.  148,  sec.  8. 

DanfreronB  w^aponSir— Penalty  for  havlnir  In  possession  wiihont 
permit — Record  of  sale.— 4Seare]L 

118.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction,  to  a  j)enalty  not  exceeding  one  hundred  dollars 
juhI  costs  or  to  imprisonment  for  three  months,  or  to  ))otli  liur 
i\\n\  co.vts  and  iniprisonnient,  who — 
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(a)  not  having  a  permit  in  Form  76,  has  upon  his  person 

a  pistol,  sheath  knife,  howie  knife,  dagger,  stiletto, 
metal  knuckles,  skull  cracker  or  other  offensive 
weapon  that  may  be  concealed  upon  the  person,  or 
any  air  gun  or  any  device  or  contrivance  for  muiiling 
or  stopping  the  sound  of  the  report  of  any  firearm, 
elsewhere  than  in  his  own  dwelling  house,  shop, 
warehouse,  counting-house,  or  premises;  or, 

(b)  sells  or^  without  lawful  excuse,  gives  or  lends  any  such 

offensive  weapon,  device  or  contrivance  to  any  one 
not*  being  the  holder  of  a  permit ;  or, 

(c)  in  the  case  of  a  sale,  neglects  to  keep  a  record  of  sucH 

sale,  the  date  thereof,  the  name  of  the  purchaser, 
such  sufficient  description  of  the  weapon,  device  or 
cx)ntrivance  sold  as  may  be  necessary  to  identify  it, 
the  date  and  place  of  issue  of  the  permit  and  the 
name  and  office  of  the  issuer  of  the  permit,  or 
neglects  to  send  a  duplicate  of  such  record  by  regis- 
tered mail  to  the  person  who  issued  such  permit  or 
neglects  to  endorse  upon  such  permit,  the  date  and 
place  of  sale,  the  said  description  of  the  weapon, 
device  or  contrivance  and  the  name  of  the  vendor ;  or, 

(d)  being  authorized  to  issue  a  {)crniit,  issues  it  without 

keeping  a  duplicate  thereof  as  a  record,  or  having 
issued  a  permit  fails  to  keep  any  record  received  by 
him  of  sales  of  weapons,  devices  or  contrivances  to 
the  holder  thereof;  or, 

(f)   issues  a  |)€rmit  without  lawful  authority. 

2.  Upon  sufficient  cause  being  shown,  any  officer  of  the 
Royal  N'orthwest  Mounted  Police  or  commissioner  of 
E>ominion  police  or  superintendent  of  provincial  police  or 
stipendiary  or  district  magistrate  or  police  magistrate  or 
acting  police  magistrate  or  sheriff  or  chief  constable  of  any 
city,  incorporated  town  or  district  municipality  may  grant 
any  applicant  therefor,  as  to  whose  discretion  and  good 
character  he  is  satisfied,  a  permit  in  Form  7f>,  for  such 
l>f*riod  not  exceeding  twelve  months  as  he  deems  fit. 
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3.  Such  permit,  upon  the  trial  of  an  offenoe,  shall  be 
prima  facie  evidence  of  its  contents  and  of  the  signature 
and  official  character  of  the  person  by  whom  it  purports  to 
be  granted. 

4.  Whenever  the  Governor  in  Council  deems  it  expedient 
iu  the  public  interest  he  may,  by  proclamation,  suspend  the 
operation  of  any  of  the  provisions  of  this  section  in  the 
whole  or  any  part  of  Canada,  and  for  such  period  as  he 
deems  fit. 

5.  Nothing  in  this  section  shall  apply  to  any  weapons, 
devices  or  contrivances  authorized  to  be  carried  by  any 
member  of  Jih  Majesty's  naval,  military,  or  militia  force?, 
or  carried  by  any  peace  officer,  or  to  any  bona  fide  sale  made 
by  any  manufacturer  of,  or  ])erson  trading  wholesale  in, 
stu'h  weapons,  devices  or  contrivances,  to  any  person  bona 
fiJe  dealing  in  such  articles  and  having  an  established  and 
fixed  place  of  business. 

6.  Every  peace  officer  may  search  any  person  whom  he 
has  reason  to  believe  and  does  believe  has  upoti  his  person 
any  weapon,  device  or  contrivance  contrary  to  the  provisions 
of  this  section,  and  may  seize  any  weapon,  device  or  con- 
trivance illegally  in  the  possession  of  any  person  without 
a  permit.  Any  such  weapon,  device  or  contrivance  had  or 
carried  in  violation  of  this  section  shall  be  forfeited  to  the 
Crown  to  be  disposed  of  as  the  Attorney  General  of  the 
province  in  which  such  forfeiture  takes  place  may  direct. 

Origwl—Sec.  105,  Code  of  1892 ;  3-4  Gfeo.  V,  Can.,  ch.  13,  sec.  4. 

Form  of  weapon  permit] — See  Code  form  76,  following  sec.  1152. 

ProeeouUon  within  one  month] — See  sec.  1140  (/). 

North'West  Territories] — ^The  poBsession  and  sale  of  arms  in  the 
Territoriea  is  subject  to  the  power  to  bring  into  force  by  proclamatioii 
Part  IV  of  the  N.W.T.  Act,  R.S.C.,  ch.  62. 

**  Other  offensive  weapon'*] — See  definition  in  sec.  2,  sub-sec.  (24). 

"Peace  officer"] — See  definition  in  sec.  2,  sub-sec.  (26). 

Justices  to  vialc  ntunis  of  certificates  issued] — See  sec.  1135. 
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8ellli9  pistol  or  alr-^ii  to  ninor.— -Exeeptlon. 

118.  Every  one  is  guilty  of  an  offence  and  liable  on  sum-* 
maiy  conviction  to  a  penalty  not  exceeding  fifty  dollars  who 
seUs  any  firearm  or  gives  or  sells  any  pistol  or  air-gun^  or  any 
ammonition  therefor,  to  a  minor  under  the  age  of  sixteen  years 
unless  he  establishes  to  the  satisfaction  of  the  justice  before 
\rhom  he  is  charged  that  he  used  reasonable  diligence  in  endeav- 
ouring to  ascertain  the  age  of  the  minor  before  making  such  sale 
or  gift  and  that  he  had  good  reason  to  believe  that  such  minor 
wan  not  under  the  age  of  sixteen  years. 

Ori^Mft]— See.  106,  Code  of  1892. 

Sale  of  gim  to  bay  under  sixteen} — In  Fowell  v.  Grafton  (1910),  20 
O.L.B.  639,  the  defendants,  who  sold  an  air-gun  to  a  boy  of  thirteen, 
were  held  liable  to  the  plaintiff,  who  was  injured  by  shot  fired  from  the 
gun  in  the  hands  of  the  boy,  for  their  negligence  in  selling  it  to  a  minor 
onder  sixteen;  reference  being  made  to  Code,  sec.  119,  and  the  English 
ease  of  Dixon  v.  BeU  (1816),  5  M.  &  S.  198,  followed. 

Protecuiian  within  one  month] — See  sec.  1140  (/). 

Hftflig  pistol  or  alr-gon  on  person  when  arrested* 

120.  Ever}-  one  who  when  arrested,  either  on  a  warrant  issued 
ugamst  him  for  an  offence  or  while  committing  an  offence, 
has  upon  his  person  a  pistol  or  air-gun  is  guilty  of  an  offence 
and  liable,  on  summary  conviction  before  two  justices,  to  a 
fienalty  not  exceeding  fifty  dollars  and  not  less  than  twenty  dol- 
lars, or  to  imprisonment  for  any  term  not  exceeding  three 
months,  with  or  without  hard  labour. 

Ori^l— Sec.  107,  Code  of  1892;  R.S.C.  1886,  ch.  148,  sec.  2. 
ConfUeation  of  weapons  on  convioiion] — See  Code  sec.  622. 
Rxeeptum  as  to  officers  in  discharge  of  duty] — See  sec.  125. 
ProsecHtion  within  one  m&nth] — See  sec.  1140  (/). 

Hating  lilstol  or  air*gnn  with  intent  to  Injure  any  person. 

12L  Every  one  who  has  upon  his  person  a  pistol  or  air-gun. 
with  intent  therewith  unlawfully  to  do  injury  to  any  other 
person,  is  guilty  of  an  offence  and  liable,  on  summary  conviction 
before  two  justices,  to  a  penalty  not  exceeding  two  hundred 
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dollars  and  not  less  than  fifty  dollars,  or  to  hnptisohment  tar 
any  term  not  exceeding  six  months,  with  or  without  hard  labour. 

Oriffin]-^oe.  108,  Oodc  of  1892;  B.8.0.  1886,  ch.  148,  sec.  3. 
Confiscation  of  weapons  on  oonv%ction'\^See  Code  Sec.  622. 
Prosecution  within  one  month] — See  sec.  1140  (/). 

**  Upon  his  person'*] — A  conviction  for  "procuring"  a  piatol  with 

intent  unlawfully  to  do  injury  to  another  person,  is  not  to  be  held  a 
sufficient  conviction  for  "  having  on  his  person  a  pistol,  etc."  and  is  bad 
as  not  disclosing  an  offence  known  to  the  law.  R.  v.  Mines  (1894), 
1  Can.  Cr.  Cas.  217,  25  Ont.  R.  577. 

PolntlniT  any  flrearm  or  alr-ipin  at  any  person. 

122.  Every  one  who,  without  lawful  excuse,  points  at  another 
person  any  firearm  or  air-<]jun,  whether  loaded  or  unloaded,  is 
<;uilty  of  an  oilenee  and  liable,  on  $^uinmary  conviction  })efore 
two  justices,  to  a  penalty  not  exceeding  one  hundred  dollars  and 
not  less  than  ten  dollars,  or  to  imprisonment  for  any  term  not 
exceeding  thirty  days,  with  or  without  hard  labour. 

Origin]— Sec,  109,  Code  of  1892;  R.S.C.  1886,  ch.  148,  sec.  4. 

Confiscation  of  weapons  on  conviction) — See  Cod^  sec.  622. 

Prosecution  within  one  month] — See  sec.  1140  (/). 

Pointing  fire-arm] — On  the  summary  trial  of  concurrent  charges  of 
assault  and  pointing  a  flre-iirm  the  magistrate,  after  hearing  the  assault 
ease,  reserved  judgment  to  take  up  the  second  charge  but  no  farther 
evidence  then  being  adduced  except  the  examination  of  the  defendant, 
the  magistrate  dismissed  the  second  charge  and  entered  a  conviction 
upon  the  charge  of  assault.  There  is  no  presumption  under  such  circum- 
stances that  the  intermixing  of  the  trials  has  prejudiced  the  accused, 
and  the  conviction  should  be  sustained  unless  such  prejudice  is  clearly 
shown.     The  King  v.  Reid,  12  Can.  Cr.  Cas.  :i52. 

Carrying  effenslTe  weapons. — Sale* 

123.  Every  one  who  carries  about  his  person  any  bowie-knife, 
dagger,  dirk,  metal  knuckles,  skull  cracker,  slung  ahot,  or  other 
offensive  weapon  of  a  like  character,  or  secretly  carries  about 
his  person  any  instrument  lostded  at  the  ^d,  or  «ell8  or  erpose^ 
for  sale,  publicly  or  privately,  any  such  weapon;  or,  being  iliA^ked 
or  disguised,  carries  or  has  in  his  possession  any  firearm  or  air- 
gun,  is  guilty  of  an  offence  and  liable,  on  summary  conviction 
before  two  justices,  to  a  penalty  not  exceeding  fifty  dollars  and 
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not  less  than  ten  dollars,  or  to  MnpTOonmeiit 'for*  any  teriii  ii(X 
exceeding  three  months,  with  or  without  hard  labour,  or  tWfadth, 
and  in  default  of  payment  of  such  penalty,  to  a  term  or  a  furtlier 
term  of  imprisonment  not  exceeding  three  months,  with  or  with- 
out hard  labour. 

Origin}— Sec,  110,  Code  of  1892;  B.S.C.  1886,  ch.  148,  sec.  5;  8  9 

Edw.  Vn,  Can.,  ch.  9,  sec.  2. 

Conflacaiion  of  tceapans  on  convwtion] — See  Code  sec.  622. 

Prosecution  within  one  month] — See  sec.  1140  (/). 

Exemption  of  certain  oficers] — See  sec.  125  and  sec.  2,  sub-sees.  (26) 
and   (29). 

Carrying  sheath-knife  In  town  or  city. 

124.  Every  one,  not  being  thereto  required  by  his  lawful 
trade  or  calling,  who  is  found  in  any  town  or  city  carrying  about 
his  person  any  sheath-knife  is  liable,  on^ummary  conviction 
before  two  justices,  to  a  penalty  not  exceeding  fifty  dollars,  and 
not  less  than  ten  dollars,  or  to  imprisonment  for  any  term  not 
exceeding  three  months,  with  or  without  hard  labour,  or  to  both 
and  in  default  of  payment  of  such  penalty,  to  a  term  or  a  ftMheif 
term  of  imprisonment  not  exceeding  three  months,  wiS&*  or 
without  hard  labour. 

Ort^inl— Sec.   Ill,  Code  of   1892;   R.S.   18S6,  ch.   148,  sec.   6;   8-9 
Kdw.  YTL,  Can.,  ch.  9,  sec.   1. 

Ctmfiscatian  of  weapons  on  conviction] — See  Code  sec.  622. 

Prosecution  within  one  month] — See  sec.  1140  (/). 

Exeep{ion  of  certain  officers] — See  sec.  125  and  sec.  2,  sub-sees.  (26) 
and  (29). 

Kxception  as  to  soldiers,  etc 

12S5.  It  is  not  an  offence  for  any  soldier,  public  officer,  peace 
officer,  sailor  or  volunteer  in  His  Majesly's  service,  or  conatablc 
or  other  policeman,  to  carry  loaded  pistols  or  other  usual  arms 
or  offensive  weapons  in  the  discharge  of  his  duty. 

OHgvn\—BeQ,  112,  Oodo*  of  1892;  R.S.C.  1886,  ch!  148' "sec.  10.  '" 

Carrying  weapothsl— See  sees.  118-128,  622,  1140  (/). 

** Public  officer^*   and   ** peace   officer"] — See   definitions   in   sec.   2, 
iiiib-f«6e.<!.  (29)  and  (26). 
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Befufaig  to  deUyer  offenslTe  weapon. 

126.  Every  one  attending  any  public  meeting  or  being  on 
his  way  to  attend  the  same  who^  upon  demand  made  by  any 
justice  within  whose  jurisdiction  such  public  meeting  is  ap- 
pointed to  be  held^  declines  or  refuses  to  deliver  up,  peaceably 
and  quietly,  to  such  justice,  any  offensive  weapon  with  which 
he  is  armed  or  which  he  has  in  his  possession,  is  guilty  of  an 
indictable  offence. 

2.  The  justice  may  record  the  refusal  and  adjudge  the  offender 
to  pay  a  penalty  not  exceeding  eight  dollars,  ,or  the  offender  may 
l>e  proceeded  against  by  indictment,  as  in  other  cases  of  indictable 
offences. 

Origin]— Sec.  113,  Code  of  1892;  B.S.  1886,  ch.  152,  sec.  1. 

Weapons  at  puhlie  meeting] — See  sees.  619-622. 

Time  for  proaeeuii^] — See  see.  1140  (c). 

Betum  of  weapons  on  following  day  where  persons  disa/rmed] — See 
sees.  620,  6^1,  628. 

Toning  amed  within  one  mile  of  pnblle  meeting. 

127.  Every  one  except  the  sheriff,  deputy  sheriff  and  justices 
Tor  the  district  or  county,  or  the  mayor,  justices  or  other  peace 
officer  for  the  city  or  town,  respectively,  in  which  any  public 
meeting  is  held,  and  the  constables  and  special  constables  em- 
ployed by  them,  or  any  of  them,  for  the  preservation  of  the 
public  peace  at  such  meeting,  is  guilty  of  an  indictable  offence 
and  liable  to  a  penalty  not  exceeding  one  hundred  dollars,  or  to 
imprisonment  for  a  term  not  exceeding  three  months,  of  to  both, 
who,  during  any  part  of  the  day  upon  which  such  meeting  is 
appointed  to  be  held,  comes  within  one  mile  of  the  place  ap- 
pointed for  such  meeting  armed  with  any  offensive  weapon. 

at>^]~Sec.  114,  Code  of  1892 ;  R.S.C.  1886,  ch.  152,  sec.  5. 
Time  for  prosecution] — See  sec.  1140  (c). 

Lying  In  watt  for  persons  returning  therefrom. 

128.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  a  penalty  not  exceeding  two  hundred  dollars,  or  to  imprison- 
ment for  a  term  not  exceeding  six  months,  or  to  both,  who  lies 
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m  wEit  for  any  perHoi)  returning,  or  expected  to  return  from 
any  such  public  meeting,  with  intent  to  eomiuit  an  assault  upon 
such  person^  or  with  intent,  by  abusive  language,  opprobrious 
epithets  or  other  oflFensive  demeanour,  directed  to,  at  or  against 
such  person,  to  provoke  such  person,  or  those  who  accompany 
him,  to  a  breach  of  the  peace. 

Origin]— Sec.  115,  Code  of  1892:  B.S.C.  1886,  ch.  152,  sec.  6. 
Time  far  prosecution] — See  sec.  1140  (o). 

Seditious  Offences, 

AdBJalstorinir  Mth  to  eommlt  erlme.— Indiieing  such  oftth^— Taking 
sneh  oatk. 

129.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who, — 

(a)  administers,  or  is  present  at  and  consenting  to  the 
administration  of,  any  oath  or  any  engagement  pur- 
porting to  bind  the  person  taking  the  same  to  commit 
.   any  crime  punishable  by  death  or  imprisonment  for 
more  than  five  years;  or, 

(6)  attempts  to  induce  or  compel  auy  person  to  take  any 
such  oath  or  engagement;  or, 

(c)  takes  any  such  oath  or  engagement. 

Ort^inl— Sec.  120,  Code  of  1892;  C.S.L.C.  1860,  ch.  10;  (1797)  ,37 
Geo.  Ill,  Imp.,  ch.  M3;  (1799)  39  Geo.  Ill,  Imp.,  ch.  79;  (1812)  52 
Qeo.  m,  Imp.,  ch.  104;  (1817)    57  Geo.  Ill,  Imp.,  ch.  19. 

Jurisdioiion  of  Sections  excluded] — See  sec.  583. 

Unlawful  societies  in  Quebec] — A  pre-eonfederalioii  statntie  of  Lower 
Canada  dealt  with  unlawful  associations  and  oaths,  C.S.L.C.  e1|.:l#,  as 
criminal  ofTences.  This  statute  made  special  exception  of  certain  lodges 
of  Freemasons,  C.S.L.C.  ch.  10,  sec.  9;  29  Vict.  Can.  ch.  46;  and  was 
amended  after  Confederation  by  the  Dominion  statute,  58-59  Vict.  ch. 
44.  This  amending  statute  is  noted  as  "  not  consolidated  or  repealed  '* 
ia  the  B.S.C.  1906,  see  schedule  vol.  4  R.S.C.  page  27,  and  it  may  be 
that  portions  of  it  not  embodied  in  Code  sees.  129-131,  still  remain  a 
part  of  the  criminal  law  of  the  province  of  Quebec,  because  not  repealed 
by  the  federal  parliament.  They  may  be  found  in  Burbidge  on  the 
Criminal  Law  of  Canada  (1890)  pp.  88-91,  and  see  Grant  v.  Beandry, 
4  L.N.  Que.  394. 
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AdniiiigterJnff  oaths  binding  to  Sedition,  Disturbance  of  peace,  Not 
to  inform,  Not  to  reyeal  Illegal  combination,  etc— Attempts.— 
Tailing  oath. 

130.  Every  oue  is  guilty  of  an  indictable  offence  and  liable 
Lo  seven  years'  imprisonment  who, — 

(a)  administers  or  is  present  at  and  consenting  to  tlie 
adminisi  ration    of   any   oath   or   engagement   pur- 
porting to  bind  the  person  taking  the  same 
(i)  to  engage  in  any  mutinous  or  seditious  purpose, 
(ii)to  disturb  the  public*  peace  or  commit  or  endeavour 
to  commit  any  offence, 
.;  ;   ?     .  (iii)  uot  to  iuform  asd  ^ive  evidence  agRmE^t  any 

associate,  confederate  or  other  person, 
(iv)  not  to  reveal  or  discover  any  unlawful  coDjbina- 
tioii  or  confederacy,  or  any  illegal  act  done  or 
to  be  done,  or  any  illegal  oath  or  obligation  or 
engagement  which  may  have  been  administered 
or  tendered  to  or  taken  ))y  any  person,  or  the 
import  of  any  such  oatli  or  obligation  or  engage- 
ment; or, 

(6)  attempts  to  induce  or  compel  any  person  to  take  any 

such  oath  or  engagement;  or, 
(c)  takes  any  such  oath  or  engagement. 

Origin]— Hec.  121,  Code  of  1892;  T.S.L.C.  1860,  eh.  10;  37  Geo.  UT 
Imp.  ch.  12.S;  39  Geo.  Ill  Imp.  oh.  79;  52  Goo.  Ill  Imp.  eh.  104;  57 
Geo.  Ill  Imp.  ch.  19. 

Jurisdiction  of  Scssiovft  fjrcluded\ — Soc  gee.  oSo. 

Compulsion  thereto  no  excuse  unless  declaration  made.— Limitation 
•  of  time  for  declaration. 

131.  Any  one  who,  under  such  compulsion  as  would  other- 
wise excuse  him;  offends  against  eitlier  of  the  last  two  preceding 
sections,  shall  not  be  excused  thereby  unless,  within  the  period 
hereinafter  mentioned,  he  declares  the  same  and  what  he  knows 
touching  the  same,  and  the  persons  by  whom  and  in  whose 
presence,  and  when  and  where,  such  oath  or  obligation  or  engaire- 
ment  was  administered  or  taken,  by  information  on  oath  before 
a  justice  for  the  district  or  city  or  county  in  which  such  oath 
or  engagement  was  a  liniuistiTcd  or  taken. 
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2.  Such  declaration  may  be  made  by  such  person  within  four- 
teen days  after  the  taking  of  the  oath,  unless  he  is  hindered  from 
making  it  by  aotual  force  or  sickness,  in  which  case  it  may  be 
made  within  eight  days  of  the  cessation  of  such  hindrance. 

3.  The  declaration  may  l)e  made' on  such  person's  trial  if  it 
happens  before  the  expiration  of  either  of  the  periods  aforesaid. 

Origin]— SeQ.   122,  Code  of  1892;  C.8.L.C.  ch.   10,  sec.  2;  52  Geo. 
Ill  ch.  104,  sec.  2  Imp.;  37  Geo.  Ill  rh.  123,  sec.  2,  Imp. 

864itiois  words. — Sedilious  libeLr— Sedkious  conspiracy. 

132.  Seditious  words  are  words  expressive  of  a  seditious 
intention. 

2.  A.  seditious  iibel  is  a  libel  expressive  of  a  seditious  intention. 

3.  A  seditious  conspiracy  is  an  agreement  between  two  or 
more  persons  to  carry  into  execution  a  sedjtious  intention. 

OH^l— Sec.  123,  Code  of  1892. 
Seditious  intention] — 8ec  sees.  133,  134. 
8peakif$g  seditious  words] — See  sec.  134. 
Publishing  seditious  libel] — See  sec.  134.     , 

iBteBtioiift  not  sedttJons* 

133.  No  one  shall  be  deemed  to  have  a  seditious  intention 
only  because  he  intends  in  good  faith, — 

{a)  to  show  that  His  Majesty  has  been  misled  or  mistaken 
in  his  measures;  or, 

(6)  to  point  out  errors  or  defects  in  the  government  er 
constitution  of  the  United  Kingdom,  or  of  any  part 
of  it,  or  of  Canada  or  any  province  thereof,  or  in 
either  House  of  Parliament  of  the  United  Kingdom 
or  of  Canada,  or  in  any  legislature,  or  in  the  adminis- 
tration of  justice ;  or  to  excite  His  Majesty's  subjects 
to  attempt  to  procure,  by  lawful  means,  the  altera- 
tion of  any  matter  in  the  state;  or, 
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(c)  to  poiut  out,  ill  order  to  their  removal,  matters  which 
are  producing  or  have  a  tendency  to  produce  feelings 
of  hatred  and  ill-will  between  different  classes  of 
His  Alajesty's  subjects. 

Origin]— 8ec.  123,  Code  of  1892. 

Seditious  intention] — A  seditious  intention  is  an  intention  to  bring 
into  hatred  or  contempt  or  to  excite  disaffection  against  the  person  of 
His  Majesty,  his  heirs  or  successors,  or  the  Government  and  constitution 
of  the  United  Kingdom  or  of  Canada,  as  by  law  established,  or  either 
House  of   Parliament,   or  the  administration   of   justice,   or   to   excite 
His  Majesty's  subjects  to  attempt,  otherwise  than  by  lawful  means, 
the  alteration  of  any  matter  in  the  Steto  by  law  established,  or  tolneMe 
any  person  to  commit  any  crime  in  disturbance  of  the  peace,  or. to  raise 
discontent  or  disaffection  amongst  His  Majesty's  subjects,  or  to  pro- 
mote feelings  of  ill-will  and  hostility  between  different  classes  of  such 
subjects.     R.  V.  Felton,  9  W.W.E.  819;  R.  v.  Collins,  9  C.  &  P,  456; 
Burbidge  Criminal  Law  of  Canada,  92 ;  2  Stephen's  History  of  Criminal 
Law  298;  R.  v.  Aldred  (1909),  74,  J.P.  55;  R,  v.  Most,  7  Q.B.D.  244; 
50  L.J.M.C.  113;   R.  v.  Buma,  16  Cox  355;   R.  v.  McHugh  [1901],  2 
Irish  R.  569;  R.  v.  Giesinger    [1917],  1  W.W.R.  595,  27  Can,  Cr.  Cas.  53. 

It  is  not  enough  that  the  words  used  were  calcukted  to  stir  up 
hatred  and  hostility  against  the  person  who  uttered  them  and  that  they 
were  unpatriotic.  R.  v.  Trainor  [1917],  1  W.W.R.  415,  10  Alta.  L.R. 
164,  27  Can.  Cr.  Cas.  232. 

One  of  the  forms  of  seditious  intent  is  an  intention  to  raise  discon- 
tent  or  disaffection  among  "  His  Majesty's  subjects "  or  to  promote 
feelings  of  ill-will  and  hostility  between  different  classes  of  His  Majesty's 
subjects.  To  be  a  "  subject "  within  this  definitionj  it  is  tiot  n^eesAiry 
to  be  a  natural-born  or  naturalized  British  subject.  The  term  swill 
include  all  the  persons  subject  to  His  Majesty's  laws,  whether  included 
in  the  term  British  subject  in  its  narrower  acceptation  or  not.  B.  v. 
Polton,  9  W.W.R.  819,  26  Can.  Or.  Cas.  207 ;  B.  v.  Cohen,  10  W.W.R. 
233,  25  Can.  Cr.  Cas.  302. 

The  chief  field  of  sedition  in  the  past  has  been  in  attacks  upon  the 
State  and  its  form  and  methods  of  (Government,  but  it  ib  also  clear 
that  the  offence  is  by  no  means  limited  to  that  sphere,  but  covers  a  very 
wide  field  inasmuch  as  anything  affecting  public  order  affects  the  tran- 
quility  of  the  State,  and  during  the  great  war  words  which,  in  ordinary 
times,  would  have  no  outward  effect  in  creating  disorder  cannot  be 
used  now  without  much  greater  danger.    B.  v.  Felton,  9  W.W.B.  819,  823. 

On  the  principle  that  a  man  is  presumed  to  intend  the  natural  con- 
sequences of  his  act,  it  would  always  be  open  to  a  judge  or  a  jury  to 
infer  the  intent  from  the  words  and  the  circumstances  under  which  they 
are  spoken.  So  if  the  words  used  were  undoubtedly  a  slander  on  Eng- 
lishmen, and  a  slander  on  the  British  Government,  the  natural  inference 
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is  that,  they  wQre  uttered  with  the  intent  that  the  heMren-wovM 
aecept  the  speaker's  view,  or  for  the  purpose  of  insulting  -aa^  annoying 
them.  In  the  one  case,  there  would  be  the  intent  to  bring  into  haired 
and  contempt  the  Government,  or  in  <the  other  case,  to  promote  ifl-will 
with  the  probable  consequences  of  a  breach  of  the  peace,  either  of  which, 
according  to  the  definitioBS,  would  be  a  seditious  intention.  R.  v.  Feltou, 
9  W.W.B.  819,  822,  25  Can.  Cr.  Gas,  207. 

This  intention  is  of  the  essence  of  the  offence.  It  may,  of  course, 
be  inferred  from  the  nature  of  the  publication;  but  in  the  absence  of 
an  intention  of  this  kind  the  publication  of  writings,  be  they  ever  so 
defamatory,  does  not  constitute  the  offence  of  seditious  libel,  and  the 
question  of  the  existence  of  this  intention,  in  any  particukir  case,  is 
one  for  the  jury.  B.  v.  Giesinger  [1917],  1  W.WJt.  695,  598,  27  Can. 
Cr.  Cas.  53  (Bask.),  in  which  R.  v.  McHugh  [1901],  2  Irish  R.  569, 
584  was  approved,  and  B.  v.  Aldred  (1909),  22  Oox  O.C  1,  74  J.P.  55, 
criticised.  B.  v.  Manahrick,  27  Man.  B.  94,  27  Can.  Cr.  Oas.  17;  R.  v. 
Cohen,  10  W.W.R.  333,  26  Can.  Cr.  Cas.  302,  9  Alta.  L.B.  829,  34  W.L.R. 
210. 

CrUioim  of  Government] — ^A  writer  may  criticise  or  censure  the 
conduct  of  the  servants  of  the  Crown  or  the  acts  of  the  Government; 
he  can  do  it  freely  and  liberally,  but  it  must  be  without  maligciil^y-'  and 
not  imputing  corrupt  or  malicious  motives ;  the  law  only  interferes  when 
plainly  and  deliberately  the  limits  of  frank  and .  candid  and  honest 
discussion  are  passed.  B.  v.  Sullivan,  11  Cox  CX).  44;  B.  v.  Bums,  16 
Cox  C.C.  355;  B.  v.  Lambert,  2  Camp.  398,  1*1  Bevised  Reports,  748. 

Compare  B.  v.  Bainbridge  (1917),  28  Can.  Cr.  Cas.  444;  B,  v.  Bain- 
bridge,  13  O.W.N.  218,  338,  459 ;  B.  v.  Bainbridge,  42  O.L.B.  203. 

In  B.  V.  Tutchin  (14  St.  Tr.  1097;  Holt,  424),  Lord  Holt  said,  "that 
if  men  shall  not  be  called  to  account  for  possessing  the  people  with 
an  ill  opinion  of  the  Government,  no  Government  can  subsist;  nothing 
can  be  worse  to  any  Government  than  to  endeavor  to  procure  animosi- 
ties as  to  the  management  of  it;  this  has  always  been  looked  upon  as 
a  crime,  and  no  Ctovemment  can  be  safe  unless  it  be  punished."  And 
Lord  Ellenborough,  in  B.  v.  Cobbett,  29  St.  Tr.'  49,  said  that  if  a  \ikih- 
lieation  be  ealculated  to  TiUenate  the  affeetioiis  of  the  people,  b|C  .It'ing- 
tug  the  GoYenuoent  into  disesteem,  whether  the  expedient  resorted  to,  be 
ridicule  or  obloquy,  the  writer,  publisher,  etc.,  are  punishable.  And 
whether  the  defendant  really  intended  by  his  publication  to  alienate 
the  affections  of  the  people  from  the  Government,  or  not,  is  not  material ; 
if  the  publication  be  caleuhtted  to  have  thai  effeet,  it  is  a  seditious 
libel.  B.  V.  Burdeit,  1  St.  Tr,  (N.SO  1;  4  B,  &  Aid.  95.  It  is  «ilso  a 
seditious  libel  if  the  accused  published  it  with  an  intaition  to  in- 
flame the  minds  of  the  labourers  and  working  people,  and  to  incite 
them  to  nets  of  violence,  riot,  and  disorder,  and  to  the  burning  and 
deetmetiQn  ef  prtperty.  B.  y.  Cobbett,  8  St.  Tr.  (N.S.)  789^  899; 
Arehbold,  22nd  ed.,  943. 
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l^vnlslmient  for  sedltloiis  langvage  or  libel  or  for  sodltfoiis  cob- 
splmej. 

134.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who  speaks  any  seditious  words  or 
publishes  any  seditious  libel  or  is  a  party  to  any  seditious 
conspiracy. 

On^w]— Sec.  124,  Cod«  of  1892. 

Speaking  seditious  words} — See  sees.  132,  133. 

Seditious  libel] — See  sees.  132,  133.  It  is  not  necessary  for  the 
prosecution  to  prove  the  falsity  of  a  seditious  libel.  JBx  parte  O'Brien, 
15  Cox  aC.  180;  B.  v.  Duffy,  2  Cox  C.C.  45;  R.  v.  SuUivan,  11  Cox 
C.C.  64 ;  B.  V.  Hicklin,  L  Jt.  3,  Q.B.  360. 

Seditious  eonspiraes/] — See  O'Connell's  case,  11  CL  &  F.  155;  B.  v. 
Hunt,  3,  B.  &  Aia.  566. 

Formalities  of  indictment] — See  sees.  859  and  861,  sees.  852,  855. 

Jurisdiction  of  Sessions  excluded] — See  sec.  583. 

Libel  on  forelini  soTerelgn. 

135.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  year's  imprisonment  who,  without  lawful  justification, 
publishes  any  libel  tending  to  degrade,  revile  or  expose  to  hatred 
and  contempt  in  the  estimation  of  the  people  of  any  foreign 
state,  any  prince  or  person  exercising  sovereign  authority  over 
such  state. 

OW^m]— Sec.  125,  Code  of  1892. 

**  Without  lawful  justification "] — The  common  law  principles  of 
justification  or  excuse  are  retained.     Sec.  16. 

Jurisdictio9\  of  Sessions  excluded] — See  sec.  583. 

SiyroMIng  fake  news. 

136.  Every  one  is  guilty  of  ai>  indictable  offence  and  liable 
to  one  year's  imprisonment  who  wilfully  and  knowingly  pub- 
lishes any  false  news  or  tale  whereby  injury  or  mischief  is  or 
is  likely  to  be  occasioned  to  any  public  interest. 

Origin]— Bee,  126,  Ck>de  oM692;  English  statute,  3  Edw.  I.,  ch.  34. 

Jurisdiction  of  Sessions  excluded] — Se6  see.  583. 

False  news  affecting  the  puhUc  interest] — See.  136  has  been  applied 
to  the  placarding  of  a  false  announcement  in  Western  Canada  likely  to 
prejudice  immigration  from  a  friendly  country,  and  therefore  agaanBt 
the  public  interest.  B.  v.  Hoaglin  (1907),  12  Can.  Cr.  Cas.  226  (AHa.) 
See  also  R.  v.  Scott  (1778),  5  New  Newgate  Calendar,  284. 
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Proeurinff  publication  of  false  reporis  affecting  immiffra1io»i*''^f 
the  InunigraUoa  Aet,  RJBX)»,  eli.  93,  see.  45,  evoo^  per«on  ivtio  does,  in 
Canada,  anythiag  for  the  ptirpoae  •oi  causing  or  proeuiing  the  publica- 
tion or  circulation,  by  advertisenient  or  vtherwise,  in  a  country  outside 
of  Canada  of  false  representations  a.s  to  the  opportunities  for  employ- 
ment in  Canada,  or  as  to  the  state  of  the  labor  market  in  Canada, 
intended  or  adapted  to  encourage  or  induce,  or  to  deter  or  prevent,  the 
immigration  into  Canada  of  persons  resident  in  that  country,  or  who 
does  anything  in  Canada  for  tho  purpose  of  causing  or  procuring  the 
communication  to  any  resident  of  such  country  of  any  such  false  repre- 
sentations, shall,  if  any  sucli  false  representations  are  thereafter  so 
published,  circulated  or  communicated,  be  guilty  of  an  offence,  and 
liable,  on  summary  conviction  before  two  justices  of  <the  peace,  to  a 
penalty  for  eadi  offence  of  not  more  than  one  thousand  dollars  ancl 
not   less  than  fifty  dollars. 

Piracy. 

Virmcf  by  the  law  of  nations* — ^Panlshinent  In  case  of  ylolence  to 
person. — Other  eases* 

137.  Every  one  is  guilty  of  an  indictable  offence  who  does 
auy  act  which  amounts  to  piracy  by  the  law  of  nations,  and  is 
liable^ — 

(a)  to  the  penalty  of  death,  if  in  committing  or  attempting 
to  commit  such  crime  the  offender  murders,  attempts 
to  murder  or  wounds  any  person,  or  does  any  act 
by  which  the  life  of  any  person  is  likely  to  be  en- 
dangered ; 
(h)   to  imprisonment  for  life  in  all  other  cases. 

Origin]See.  127,  Code  of  1892. 

Piracy  by  the  law  of  natione] — Piracy  by  the  law  of  nations  is  de- 
fined by  Stephen  (Digest  of  Criminal  Law  art.  104),  as  "  Taking  a  ship 
on  the  high  seas  or  within  the  jurisdiction  of  the  Lord  High  Admiral 
from  the  possession  or  control  of  those  who  are  lawfully  entitled  to  it, 
and  carrying  away  the  ship  itself,  or  any  of  its  goods,  tackle,  apparel, 
or  furniture,  under  circumstances  which  would  have  amounted  to  robbery 
if  the  act  had  been  done  within  the  body  of  an  English  county."  B.  v. 
Dawson,  13  St.  Tr.  454;  A.  G.  of  Hong  Kong  v.  Kwok-a-siug,  L.R.  5 
P.C.   179,  199. 

Jurisdiction  of  Sessions  excluded] — See  sec.  583. 

Offences  within  AdmiraXty  jurisdiction'] — See  sees.  137-140,  335  (6), 
591,  eQ6,  855  (h). 

IVarrants  for  ai^ivraUy  offences  eonnmitted  out  of  Canada] — See 
Code  sec.  656  and  Code  form  No.  4. 
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Piratical  aet8«— British  subjeot;  honlllitj  or  robbery  or  adhering 
to  King's  enemies.— Entering  British  ship  and  destroying 
goodStf-— Certain  acts  done  npon  British  ship. — Pirato  sopplies. 
— Fitting  ont  ship  for  pirate  trade. — Assisting  pirate. 

138.  Every  one  is  guilty  of  an  indictable  ofreute  iuid  liable 
to  imprisonment  for  life  who,  within  Canada^  does  any  of  the 
piratieal  acts  specified  in  this  section,  or  wiio,  having  done  any 
of  such  piratical  acts,  comes  or  is  brought  within  Canada  without 
having  been  tried  therefor,  that  is  to  say : — 

(a)  Being  a  British  subject,  on  the  sea,  or  in  any  place 

within  the  jurisdiction  of  the  Admiralty  of  England, 
under  colour  of  any  commission  from  any  foreign 
prince  or  state,  whether  such  prince  or  state  is  at 
war  with  His  Majesty  or  not,  or  under  pretense  of 
authority  from  any  person  whomsoever  commits  any 
act  of  hostility  or  robbery  against'  other  British 
subjects,  or  during  any  war  is  in  any  way  adherent 
to  or  gives  aid  to  His  Majesty's  enemies; 

(b)  Whether  a  British  subject  or  not,  on  the  sea  or  in  any 

place  within  the  jurisdiction  of  tire  Admiralty  of 
England,  enters  into  any  British  ship,  and  throws 
overboard,  or  destroys  any  part  of  the  goods  be- 
longing to  such  ship,  or  laden  on  board  the  same ; 

(c)  Being  on  board  any  British  ship  on  the  sea  or  in  any 

place  within  the  jurisdiction  of  the  Admiralty  of 
England, 

(i)  turns  enemy  or  rebel,  and  piratically  runs  away 
with  the  ship,  or  any  boat,  ordnance,  ammuni- 
tion or  goods, 

(ii)  yields  up  voluntarily  any  ship,  boat,  ordnance, 
ammunition  or  goods  to  any  pirate, 

(iii)  brings  any  seducing  message  from  any  pirate, 
enemy  or  rebel, 

(iv)  counsels  or  procures  any  persons  to  yield  up  or 
run  away  with  any  ship,  goods  or  merchandise, 
or  to  turn  pirate  or  to  go  over  to  pirates, 

(v)  lays  violent  hands  on  the  commander  of  any  such 
ship,  in  order  to  prevent  him  from  fighting  in 
defence  of  his  ship  and  goods, 
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(vi)  confines  the  master  or  commander  of  any  snch 
ship 

(vii)  makes  or  endeavours  to  make  a  revolt  in  the 
ship;  or, 

(d)  Being  a  British  subject  in  any  part  of  the  world,  or 
whether  a  British  subject  or  not,  being  in  any  part 
of  His  Majesty's  dominions  or  on  board  a  Britisli 
ship,  knowingly 

(i )  furnishes  any  pirate  with  any  ammunition  or  stores 
of  any  kind, 

(ii)  fits  out  any  ship  or  vessel  with  a  design  to  trade 
with  or  supply  or  correspond  with  any  pirate, 

(iii)  conspires  or  corresponds  with  any  pirate. 

Origin] — Sec.  128,  Code  of  1802;  and  see  Merchuat  Shipping  Act, 
1894  (Imp.),  aecs.  684  and  686. 

.**  On  Ifoard  any  British  ship"] — On  an  indictment  for  an  ofPenee 
committed  on  board  a  British  ship  upon  the  high  seas,  it  is  not  neces- 
sary in  order  to  prove  the  nationality  of  the  ship  to  produce  its  register; 
the  fact  that  she  sailed  under  the  British  flag  is  sufficient.  R.  v.  Moore, 
2  Dorion  (Que.),  52;  B.  v.  Von  Seberg,  11  Cox,  520;  R.  v.  Bjornsen, 
10  Cox,  74. 

Freliminary  consent  to  prosecution  for  Admiralty  offences] — See 
sec  591. 

Jurisdiction  over  foreigner  for  offence  on  board  JBritish  ship  on  his 
subsequent  arrest  in  Canada] — The  Merchant  Shipping  Act,  1894  (Imp.), 
sees.  684-687,  confers  power  on  a  British  colonial  court  of  criminal  juris- 
diction to  try  a  foreigner  or  a  British  subject  found  within  its  jurisdic- 
tion for  any  offence  committed  by  him  on  board  of  a  British  ship  on  the 
hig^  neas,  provided  such  colonial  court  could  hate  tried  snch  a  pexiKSti  if 
the  offence  had  been  committed  within  the  limits  of  its  ordinary  juriedic- 
tion.  Bnt  it  seems  that  such  an  offender  when  he  comes  within  the 
jurisdiction  of  the  colonial  court  is  subject  to  the  general  law  of  the 
place  regulating  the  procedure  for  trying  such  offences^  the  Admiralty 
Offences  Act  of  1849,  12  and  13  Vict.  (Imp.),  ch.  96,  must  receive  a 
like  construction.    R.  v.  Heckman  (1902),  5  Can.  Cr.  Cas.  242. 

Foreign  warships  in  British  harbors] — ^In  Stephen's  Digest  of  Crim- 
inal Procedure,  p.  6,  it  is  stated  that  the  criminal  law  of  England 
*•  probably  does  not  extend  to  acts  done  by  persons  subject  to  the  dis- 
cipline of  foreign  ships  of  war  in  British  harbors  or  other  waters,  so 
long  as  snch  acts  affect  such  persons  only,  and  if  such  persons  are  not 
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British  subjects "  (see  Pitt-Cobbett's  Iieading  Cases  on  Internationa] 
Law,  p.  33.  E.  v.  Serva,  6  St.  Tr.  N.S.  197;  1  Den.  C.C.  104;  2  Car. 
&  K.  53;  1  Cox,  292). 

Warrants  for  Admiralty  offences  committed  out  of  Canada] — See 
Code  sec.  656  and  Code  form  No.  4. 

Consent  of  Governor-General] — In  R.  v.  Heekman  (1902),  5  Can.  Cr. 
Cas.  242,  it  was  held,  per  Ritchie,  J.,  and  Weatherbe,  J.,  that  a  charge 
against  a  seaman  not  a  British  subject  on  a  British  ship  for  inciting 
a  revolt  upon  the  ship  while  on  the  high  seas  cannot,  if  taken  only 
under  the  Code  be  made  without  the  consent  of  the  Governor-General 
obtained  prior  to  the  laying  of  the  information.     (Code  sec.  591). 

Per  Ritchie,  J. — If  the  proceedings  for  the  offence  are  taken  under 
the  Merchant  Shipping  Act,  1894  (Imp.),  sec.  686,  the  consent  of  the 
Governor-General  is  not  required  and  Code  sec.  591  would  not  apply. 

Per  Weatherbe,  J. — Code  sec.  591  applies  to  the  procedure  in  Cana- 
dian Charts  in  respect  of  offences  committed  within  the  Admiralty  juris- 
diction whether  the  proceedings  are  taken  under  the  Criminal  Code  or 
the  Imperial  Merchant  Shipping  Act  or  the  Admiralty  Offence  Act, 
1849  (Imp.). 

A  foreign  seaman  on  a  ship  of  Canadian  register  cannot  be  sum- 
marily convicted  for  insubordination  under  the  Canada  Shipping  Act, 
R.S.C.  1906,  ch.  113,  sec.  287,  unless  leave  to  lay  the  information  has 
been  granted  by  the  Governor-General  under  sec.  691  of  the  Criminal 
Code.  R,  \.  Adolph,  12  Can.  Cr.  Cas.  413  (N.S.) ;  R.  v.  Heekman,  5  Can. 
Cr.  Cas.  522;  and  see  Abraham  v.  The  Queen,  6  Can.  S.C.R.  10  and 
Thorpe  v.  Priestnell   [1897],  1  Q.B.  159. 

Offences  within  Admiralty  jurisdiction] — See  sees.  137-140,  335  (b), 
591,  656,  855  (h),  and  note  to  sec.  591. 

PJraUeal  act  with  violence. 

130.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  suffer  death  who,  in  committing  or  attempting  to  commit 
any  piratical  act,  assaults  with  intent  to  murder,  or  wounds 
any  person,  or  does  any  act  likely  to  endanger  the  life  of  any 
person. 

Ori^inl— Sec.  129,  Code  of  1892;  7  Wm.  IV  and  1  Vict.  (Imp.),  ch. 
88;  12  Vict.  (Imp.),  ch.  06,  sees.  1  and  2. 

Offence  hy  foreigner  on  Briti^  ship] — See  notes  to  sees.  138  and 
591. 
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Offences  tDithin  Admiralty  jurisdiction] — See  sees.  137-140,  335  {h), 
591,  656,  855  (h). 

Warrants  for  Admiralty  offences  committed  out  of  Canada] — See 
Code  sec.  656  and  Code  form  No.  4. 

Not  resisting  pirate. 

140.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  -six  months'  imprisonment,  and  to  forfeit  to  the  owner  of  the 
ship  all  wages  then  due  to  him,  who,  being  a  master,  officer  or 
seaman  of  any  merchant  ship  which  carries  gims  and  arms,  does 
not,  when  attacked  by  any  pirate,  fight  and  endeavour  to  defend 
himself  and  his  vessel  from  being  taken  by  such  pirate,  or  wlio 
discourages  others  from  defending  the  ship,  if  by  reason  thereof 
the  ship  falls  into  the  hands  of  such  pirate. 

Origin}— Sec.  130,  Code  of  1892;  8  Geo.  1,  (Eng.),  <*.  24,  sec.  6. 

Jurisdiction  of  Sessions  excluded] — See  Bee.  583. 

Offence  by  foreigner  on  British  ship] — See  notes  to  sees.  138  and 
591. 

Offences  within  Admiralty  jurisdiction] — See  sees.  137-140,  335  (h), 
591,  656,  855  (h). 

Warrants  for  Admiralty  offences  committed  out  of  Canada] — See 
Code  sec.  656  and  Code  form  No.  4. 

Conveying  Liquor  on  hoard  His  Majesty's  Ships. 
Takhigr  Hqnor  on  board  H.  M.  ship.— Attemptinip  to  taker— Bellverliig. 

141.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction  before  two  justices,  to  a  fine  not  exceeding  fifty 
dollars  for  each  offence,  and  in  default  of  payment  to  imprison- 
ment for  a  term  not  exceeding  one  month,  with  or  without  hard 
labour,  who,  without  the  previous  consent  of  the  oflBcer  com- 
manding the  ship  or  vessel, — 

(a)  conveys  any  intoxicating  liquor  on  board  any  of  His 
Majesty^s  ships  or  vessels;  or, 

(fe)  approaches  or  hovers  about  any  of  His  Majesty^s  ships 
or  vessels  for  the  purpose  of  conveying  any  such 
liquor  on  board  thereof;  or. 


[§M1]  Criminal  Code  (Pabt  II) 

(c)  gives  or  sells  to  any  man  in  His  Majesty's  service,  on 
board  any  such  ship  or  vessel,  any  intoxicating  liquor. 

Origin}— Code  of  1892,  see.  119 ;  60>51  Viet,  ch.  46,  see.  1. 
** Intoxioating  liquor**} — See  definition  in  see.  2,  sab-aee.  (17).  ' 

0 

Special  provision  for  arrest  by  naval  offleers] — Bee  jec  651. 


.  ii:  «i  .        ■     v.  I        ■      •  -■       .     .       ;     .5. 
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PART  HI. 

KE8PECTIN0  THE  PRKSKRVATION  OF  PJSACK  IN  THE  VICINITY 

OF  FUBLIC  WORKS. 

'   '■    '^  '  "•      Thteriyretdiidn.  '  ''  "';  ■'     ^  •     •  '  » 

l>«lfailtlonB. 

142.  In  this  Party  unless  the  context  otherwise  requires, — 

(a)  '  this  Part  ^  means  such  section  Or  sactions  thereof  as 

are  in  force,  by  virtue  of  any  proclamation,  in  the 
place  with  reference  to  which  the  Part  is  to  be  con- 
strued and  applied; 

(b)  *  commissioner  ^  means  a  commiBsioner  under  this  Part ; 

(c)  *  public  work '  includes  any  railway,  canal,,  road,  bridge 

or  other  work  of  any  kind,  and  any  mining  operaHon 
constructed  or  carried  on  by  the  Qovearmoent  of 
Canada,  or  of  any  province  of  Canada,  or  by  any 
mimicipal  corporation,  or  by  any  incorporated  com- 
pany,  or  by  private  enterprise. 

OrigUi] — The  Act  Bespecting  thePresenration  of  Feacd  Near  PabMc 
Works,  B.S.  1886,  ch.  151,  «ee.  li 

€UnMm8$kme€9  tnuler  Tati  III  of-  Od9ie\ — (See  aloO  aeo:  2,  tub^sec. 

Commis9ianer9  of  Tolioe\ — See  the  Dominion  Police  Act,  B.S.G.  1906, 
eh.  92.  A  commissioner  of  Dominion  police  for  a  province  may  azer- 
dse  his  judicial  functions  at  any  place  within  the  province  in  respect 
of  oifences  within  the  locality  in  respect  of  which  he  is  specially  desig- 
nated by  a  separate  commission.    B.  v.  Wells,  15  Can.  Gr.  Cas.  218. 

Defects  of  form] — ^By  Code  sec.  1132  no  action  of  other  liroceeding, 
warrant,  judgment,  order  or  other  iastnment  or  writiag  anthorisBd  by 
any  provisions  of  Part  XII,  relating  to  Part  III,  or  necessary  to  carry 
out  its  provisions,  shall  be  held  void  or  be  allowed  to  fall  for  defect  of 
fOTm. 

SufMnary  conviction  proceohire]*— Any  coitimisnoner  or  justice  may 
haar  and  determine,  in  manner  provided  by  Part  XV,  any  case  arising 
within  his  jurisdiction.    All  the  provisions  of  Part  XV.  shall,  ia  so  far 
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as  they  are  not  mconsistent  with  Part  XII,  apply  to  every  comiiiiBsioner 
or  justice  mentioned  in  Part  XII  or  empowered  to  try  oifendere  against 
Part  III.  Every  such  commissioner  shall  be  deemed  a  justice  within 
the  meaning  of  Part  XV,  wH^fhet  ht  is  or  is  not  a  justice  for  other 
purposes.    Sec.  618. 

Proclamatian. 

Part  III  may  be  declared  in  feree<— Or  declared  no  longer  In  force- 
No  effect  In  clty.^-Jndlclal  notice. 

143.  The  Governor  in  Council  may,  as  often  as  occasion 
requires,  declare,  by  proclamation,  that  upon  and  after  a  day 
therein  named,  this  Part,  or  any  section  or  sections  thereof,  shall 
be  in  force  in  any  place  in  Canada  in  such  proclamation 
designated,  within  the  limits  or  in  the  vicinity  whereof  any 
public  work  is  in  course  of  construction,  or  in  any  place  in  the 
vicinity  of  any  public  work,  within  which  he  deems  it  necessary 
that  this  Part,  or  any  section  or  sections  thereof,  should  be  in 
force;  and  this  Part,  or  any  such  section  or  sections  thereof, 
shall,  upon  and  after  the  day  named  in  such  proclamation,  take 
eflfect  within  the  place  or  places  designated  therein. 

2.  The  Governor  in  Council  may,  in  like  manner,  from  time 
to  time,  declare  this  Part»  or  any  section  or  secti(Mis  thereof,  to 
be  no  longer  in  force  in  any  such  place,  and  may  again,  from 
time  to  time,  declare  this  Part,  or  any  section  or  sections  thereof, 
to  be  in  force   therein. 

3.  fTo  such  proclamation  shall  have  effect  within  the  limits 
of  any  city. 

4.  All  courts,  magistrates  and  justices  shall  take  judicial 
notice  of  every  such  proclamation. 

Or%ffin]-^B.8.C.  1880^  ch.  151,  sec  2. 

Districts  proclaimed] — See  1915  Can.  Statutes,  p.  161,  for  an  index 
to  the  proclamations  of  Fart  III  of  the  Code  from  1907  to  1915,  with 
referenees  to  the  volume  and  page  of  each  in  the  Canada  €kLBeUe,  and 
subsequent  proclamations  in  the  Gazette, 

Public  work] — See  definition  in  sec.  142  (c). 
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Weapons. 

Deliyery  of  ams  te  commisBioner. 

144.  Oil  or  before  the  day  named  in  sueh  proclamation, 
every  person  employed  on  or  about  the  public  work  to  which  the 
same  relates,  shall  bring  and  deliver  up,  to  some  commissioner 
or  officer  appointed  for  the  purposes  of  this  Part,  every  weapon 
ill  his  possession,  and  sfaftll  obtain  ffom  such  cominismouer  bv 
officer  a  receipt  for  the  same.  7 1  i 

Origin]— ISL.S.C.  1886,  ch.  151,  sec.  3. 

Arrest  of  persons  carrying  weapons  in  proclaimed  district] — Sec 
sec.  609. 

Search  for  and  confiscation  of  iceapotis] — See  sees.  610-612. 

Hetum  to  Secretary  of  State] — Every  commissioner  under  Part  III 
of  this  Act  shall  make  a  monthly  return  to  the  Secretary  of  State  of 
all  weapons  delivered  to  him,  and  by  him  detained  under  Part  III,  Sec. 
1136. 

Ontario] — See  also  the  Public  Works  Peace  Preservation  Act,  B.S,0. 
1914,  ch.  36. 

SelBire  of  arms  not  ielltered. 

'  145.  Every  weapon  found  in  the  possession  of  any  person 
employed,  as  aforesaid,  after  the  day  named  in  any  proclamation 
and  within  the  limits  designated  in  such  proclamation,  may  be 
seized  by  any  justice,  commissioner,  constable  or  other  peace 
officer,  and  shall  be  forfeited  to  the  use  of  His  Majesty. 

Origin]—UJ&JC.  1886,  eh.  151,  sec.  4. 

Commissioner] — This  means  a  commissioner  or  officer  appointed  for 
the  purposes  of  Part  III  of  the  Code,  sees.  142  {h)  and  144. 

Search  warrant  for  weapons] — See  sees.  610-612. 
PosseHsing  weapoas  near  public  works, 

•    i   \ 

146.  Every  one  employed  upon  or  about  any  public  work, 
within  any  place  in  which  diis  Part  is  in  force,  who,  upon  or 
after  the  day  named  in  such  proclamation,  keeps  or  has  in  hie 
possession  or  under  his  carc  or  control  within  any  such  place, 
any  weaiiou,  is  liab)<^  on  summary  conviction  to  a  penalty  not 
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exceeding  four  dollars  and  not  less  than  two  dollars  for  every 
such  weapon  found  in  his  possession  or  under  his  care  or  control. 

Origin]— K^ode  of  1892,  55-56  Vict.  Can.,  ch.  29,  sec.  117;  R.S.C. 
1886,  ch.  151,  sec.  5.  •   ' 

Arrest  of  persons  atrrying  weapons] — See  s^cs.  609-612. 

Defects  of  form] — See  Code  sec.  1132. 

KeeeiTlng  or  concealing  arils  willi  Intent 

147.  Every  one  who,  for  the  purpose  of  defeating  the  enforce- 
ment of  this  Part,  receives  or  conceals,  or  aids  in  receiving  or 
concealing,  or  procures  to  be  received  or  concealed,  within  any 
place  in  which  this  Part  is  in  force,  any  weapon  belonging  to  or 
in  the  custody  of  any  person  employed  on  or  about  any  public 
work,  is  liable,  on  summary  conviction,  to  a  penalty  not  exceeding 
one  hundred  dollars  and  not  less  than  forty  dollars ;  and  a  moiety 
of  such  penalty  shall  belong  to  the  informer  and  the  other  moiety 
to  His  Majesty,  for  the  public  uses  of  Canada. 

On^«n]-<Jode  of  1892,  sec.  117;  B.S.C.  18»6,  ch.  151,  sec.  6* 
Search  warrant  for  weapons] — Sec  sees.  610-612. 
Defects  of  form] — ^See  Code  sec.  1132. 

■  ft 

Emplojees  carrjing  weapons. 

148.  Every  person  employed  on  any  public  work  found  carry- 
ing any  weapon,  within  any  place  in  which  this  Part  is  at  the 
time  in  force,  for  purposes  dangerous  to  the  public  peace,  is 
guilty  of  an  indictable  offence. 

Origin]— B,,8.C.  1886,  ch.  151,  sec.  7. 

Punishment  where  not  otherwise  provided  for  i/ndiotahle  offence] — 
See  sec.  1052. 

Special  powers  and  duties  of  certain  offleials  in  proclflimed  district] — 
See  sees.  609-612. 

Retnm  of  weapons  when  Part  ceases  to  be  In  force. 

149.  Whenever  this  Part  ceases  to  be  in  force  within  the 
place  where  any  weapon  ha«  been  delivered  and  detaifrcJ  in 
pursuance  thereof,  or  whenever  the  owner  or  person  lawfully 
entitled  to  any  such  weapon  satisfies  the  commissioner  that  he 
is  about  to  remove  immediately  from  the  limits  within  which 
this  Part  is  at  the  time  in  force^  the  commisBioncr  may  deliver 
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up  to  the  owner  or  person  authorized  to  receive  the  same^  anj 
such  weapon,  on  production  of  the  receipt  given  for  it. 

Origin]— R.S.C,  1886,  ch.  151,  sec.  11. 

**  The  commissioner  "]■ — This  reference  is  to  a  commissioner  appointed 
for  the  purposes  of  Part  III.    See  sees.  142  (6)  and  144. 

Intoxicating  JAquor. 
Sale  of  llqaor  prohibited  Id  proelalmed  dlslrlets.— Ezeeptloos. 

150.  Upon  and  after  the  day  named  in  such  proclamation, 
and  during  sueh  period  as  the  proclamation  remains  in  ioree> 
no  person  shall,  at  any  place  within  the  limits  specified  in  the 
proclamation,  sell,  barter,  or  directly  or  indirectly,  for  any  matter, 
thing,  profit  or  reward,  exchange,  supply  or  dispose  of,  or  shall 
give  to  any  person,  any  intoxicating  liquor,  or  shall  expose, 
keep  or  have  in  his  possession  any  intoxicating  liquor  intended 
to  he  dealt  with  in  any  sudfi  way. 

2.  The  provisions  of  this  section  shall  not  extend  to  any  person 
selling  intoxicating  liquor  by  wholesale,  and  not  retailing  it, 
if  the  said  person  is  a  licensed  distiller  or  brewer^  nor  shall  they 
apply  where  liquor  is  supplied  for  bona  fide  medicinal  purposes 
upon  the  prescription  of  a  duly  qualified  medical  practitioner. 

Origin}— CnjL  Stat.  1907,  ch.  9,  sec.  2;  Code  of  1892,  sec.  118  j 
R.8.C.  1886,  ch.  151,  sec.  13. 

"Intoxicating  liquor**] — ^See  deimition  in  sec.  2,  sub-sec.  17,  as 
amended  by  6-7  Edw.  VII,  ch.  9. 

Defects  of  form  or  substance] — By  Oode  sec.  1132,  no  action  or  other 
procerTdinc^,  warrant,  judgment,  order;  .<|r .  ot^er  wtnunent  or  writinj; 
authorized  by  any  provision^  of  Part  XII,  relating  to  Part  III,  or 
neceasary  to  carry  out  its  provisions,  shall  be  held  void  or  be  allowed 
to  fail  for  "  defect  of  form." 

See  sec  724  as  to  variances  and  defects  in  snbstanoe  er  in  form. 
An  information  was  laid  against  Ia.  for  "  keeping  for  sale  "  intoxicating 
liquor  contrary  to  the  provisions  of  s.  150  or  the  Code,  but  the  summons 
charged  that  L.  "  unlawfully  did  sell."  L.  appeared  to  the  summons 
in  person  and  by  counsel,  and  pleaded  to  the  information.  His  counsel 
at  once  objected  that  there  was  a  variance  between  the  information 
and  summons,  and  on  the  application  of  counsel  for  the  prosecution  the 
summons  was  amended  to  conform  with  the  information.  JaJb  counsel 
then  applied  for  an  adjournment  on  the  ground  that  L.  was  not  pre- 
pared to  meet  the  new  charge,  but.of^iwd  nOeafiMavii.  or.  othec  qppHspoQ 
in  support  of  his  application.  The  Commissioner,  having  refused  ^  the 
adjournment,  the  cause  was  heard  and  L.  made  his  defence:  Held,  the 
adjournment  was  in  the  discretion  of  the  Commissioner  and  was  not  a 
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matter  going  to  his  jurifldiotion.  B.  v.  lieB^Uy  0%  parte  Farris,  39  N.B.R. 
468,  16  Can.  Cr.  Cas.  363 ;  B.  v.  Hughes,  i  Q.B.D.  614,  48  L. J.M.C.  151 ; 
Dixon  V.  Wells,  25  Q.B.D.  249,  59  L. J.M.C.  116,  applied. 

Liability  of  employee  or  agenfl — See  sec.  152. 

For  a  review  of  the  mens  rea  doctrine  as  regards  a  breach  by  an 
agent  of  a  statutory  duty  imposed  on  the  principal,  see  Mousell  Brothers 
V.  L.  &  N.W.  Ry.  (1918),  87  UJ.K^B.  82. 

Search  for  and  seisure  of  liquora  in  proolaimed  di/ftricts] — The 
special  procedure  of  Code  sees.  613  and  614  (as  amended  1907,  ch.  9) 
and  of  sees.  615  to  617,  applies  to  offences  under  sees.  150,  151  and 
152.  In  addition  to  these  there  is  see.  6  of  the  Can.  Stat.  1907,  ch.  9, 
which,  strangely  enough,  was  not  made  an  amendment  to  the  Code. 
It  reads  as  follows: — *' Every  officer  appointed  under  Part  III  of  the 
Criminal  Code,  and  every  constable  appointed  under  any  law  of  Canada, 
may  seize  upon  view  anywhere  within  the  limits  specified  in  any  proclam- 
ation under  the  said  part  any  intoxicating  liquor  in  respect  of  which 
he  has  reason  to  believe  that  a  violation  of  the  provisions  of  the  said 
part  is  intended,  and  he  shall  forthwith  C4)nvey  any  liquor  so  seised, 
together  with  the  owner  or  person  in  possession  thereof,  before  a 
commissioner  of  Justice,  who  shall  thereupon  proceed  as  is  provided  in 
sec.  614." 

Bona  fide  medical  prescription] — Compare  B.  v.  Welford  (1918),  42 
O.L.B.  359 ;  Ontario  Temperance  Acts,  1916,  eh.  50,  sec.  51,  and  1917, 
ch.  50,  sec.  18;  B.  y.  Bose  [1918}  3  W.W.B.  950  (Alta.) ;  Liquor  Act, 
Alta.,  1916,  ch.  4,  sec.  32. 

N.W,  Territories  1— See  the  Korth-West  Territories  Act,  B.S.C. 
1906,  ch.  50,  and  the  B.N.W.  Mounted  Police  Act,  B.S.C.  1906,  c\i.  91, 
sec.  19. 

(Canada  Statutes  1907,  ch.  9,  sec.  6.). 

Seliare  of  liquor  under  Part  IIL 

6.  Every  officer  appointed  under  Part  III  of  The  Criminal 
Code,  and  every  constable  appointed  under  any  law  of  Canada, 
may  seize  upon  view  anywhere  within  the  limits  specified  in  any 
proclamation  under  the  said  Patt  any  intoxicating  liquor  in 
respeot  of  which  ho  has  reason  to  believe  that  a  violation  of  the 
provisions  of  the  said  Part,  is  intended,  and  lie  shall  forthwith 
convey  any  liquor  so  seized,  together  with  the  owner  or  person 
in  possession  thereof,  before  a  commissioner  or  justice,  who 
shall  thereupon  proceed  as  is  provided  in  sec.  614. 

FMialty  for  eoiitim?«tttioB  of  see.  IS^ 

151.  Every  one  who,  by  himself,  his  clerk,  servant,  agent  or 
other  person,  violates  any  of  the  provisions  of  section  150  is 

142 


Pbace  N£ab  Public  Wobks  [§1^1] 

guilty  of  an  offence  against  this  Part  and  liable  on  summary 
conviction  to  a  penalty  of  two  hundred  dollars  and  costs,  and, 
in  default  of  payment,  to  imprisonment  for  a  term  not  exceeding 
three  months;  and,  upon  any  subsequent  conviction,  to  a  penalty 
of  three  hundred  dollars  and  costs,  or  to  imprisonment  for  a 
term  not  exceeding  six  months,  or  to  both,  and,  in  default 
of  payment  of  such  penaTty, '  to'  fmpri'sdnmeril  or  to  further 
imprisonment  for  a  term  not  ejfceeding  three  months";  and 
imprisonment  in  each  case  shall  be  either  with  or  without  hard 
labour. 

Ort^]— Can.  Stat.   1907,  ch.  9,  sec.  3;  Code  of  1892,. bcc.  118; 
BJ3.C.  1886,  ch.  161,  sec.  14. 

Describing  the  offence] — See  the  special  provision  of  sec.  617,  as  to 
liquor  offences  under  the  Code. 

Defects  of  form  or  substance'] — By  Code  sec.  1132  no  action  or  other 
proeeedine,  warrant,  judgment,  order  or  other  instrument  or  writing^ 
anthoriieed  by  any  provisions  of  Fart  All  (see  sees.  613-618),  relating 
t4>  Part  m,  or  necessary  to  carry  out  its  provisions,  shall  be  h^tf  "vfeid 
or  be  allowed  to  fail  for  ''  defect  of  form.''  And  see  the* general  pro- 
Tinon  of  see.  724  as  to  defects  either  "  of  <  form  or  substance "  in 
smnmary  proceedings. 

A  misdescription  of  the  oMcial  capacity  of  the  magistrate  in  the 
proceedings  prior  to  the  final  adjudication  whereby  a  "  commissioner  of 
potiee"  was  wrongly  described  thereiii  as  a  ••juHfti^  of  the  peace"  will 
not  invalidate  a  summary  cenTietion  made  by  Mm  as  a  "  commissioner  of 
police  "  if  he  was  correctly  designated  as  Buch.bqUi  in  the  naemoraadiUB  af 
adjudication  and  in  the  formal  conviction.  B.  v.  Fitzgerald,  19  Can. 
Or.  Cas.  39,  19  W.LJR.  462. 

Summary  cpf^vieticf^  pfff^e,  ^(^  fipmmf^si^^er^  fir^  aj,;,yj»lHJe).— See.  secs^ 
144,  613-618,  1132. 

Seizure  of  prohibited  liquors] — See  sees.  613  to  617  inclusive,  and 
Can.  Stat.  1907,  ch.  9,  sec.  6,  supra. 

Summoning  onmer  of  liquorj — Sec.  614  provides  for  the  summoning 
of  the  owner  or  keeper  of  the  liquor  in  proceedings  ib  condemn  it  to 
fsrf estnre  and  to  order  the  liquor  to  be  destroyed.  The  owner  or  person 
in  poesession  may  be  convicted  without  any  further  information  or  trial 
where  the  liquor  is  declared  forfeited  in  such  proceedings  to  which  he 
bAB  been  smninoned.    Bee  615u    • 

Scmkle,  the  order  for  destruetion  wovld  have. to  be  quashed  before  an 
•etion  could  be  brought  against  the  comipissioner  f ^r  alleged  illegal  con- 
version of  the  liquor  destroyed.  Townsend  v.  beckwith,  14  Can.  Cr.  Cas. 
357,  42  N.S.B.  310 ;  McNeil  v.  McGillivray,  42  N.S.B.  133 ;  Townsend  v. 
Cox  [1907],  A.C.  514,  12  Can.  Or.  Cas.  509. 
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Procedure  where  owner  unkwufiml — See  sec.  616  m  ip  advertisement 
of  liquor  seized  before  ordering  its  destruction  in  cases  where  the 
owner,  keeper  or  possessor  is  unknown  to  the  officer  making  the  seizure. 

Upon  any  subsequelfit  conviction] — By  Code  sec.  757  a  certified  or 
proved  copy  of  the  conviction  foi-  the  former  offence  shall  be  sufficient 
evidence;  and  as  to  oertificate  of  convietion,  see  sec.  982. 

Ageut  liable  to  same  peoaitleg  as  prladpal. 

152.  Eveiy  clerk^  servant^  agent  or  other  persou  who,  being 
in  the  emplojrment  of,  or  on  the  premises  of  another  person, 
violates  or  assists  in  violating  any  of  the  said  provisions  for  the 
person  in  whose  employment  or  on  whose  premises  he  is,  shall 
be  equally  guilty  with  such  person,  and  shall  be  liable  to  the 
punishment  mentioned  in  the  last  preceding  section. 

Origin]— Code  of  1892,  sec  118;  B.S.C.  1886,  ch.  151,  see.  J5. 
Seizure  of  prohibited  liquors]— &fie  sees.  613  to  617. 

Consideration  glten  for  purijluuse  may  be  recotered* 

153.  Any  payment  or  compensation,  whether  in  money  or 
securities  for  mofiey>  labour  or  property  of  any  kind,  for  intozi* 
eating  liquor  sold,  bartered,  exchanged,  supplied  or  disposed  of, 
contrary  to  the  provisions  aforesaid,  shall  be  held  to  have  been 
criminally  received  without  consideration,  and  against  law, 
equity  and  good  coijiscience,  and  the  amount  or  value  thereof 
may  be  reoovered  from  the  receiver  by  the  person  makings  paying 
or  famishing  such  payment  or  compensation. 

Ort^]— B.S.C.  1886,  ch.  151,  sec.  18. 

Transfer  for  liquor  void  where  prohibited  by  Part  III. 

154.  All  sales,  transfers,  conveyances,  liens  and  securities 
of  every  kind,  which  either  in  whole  or  in  part  have  been  made 
or  giveji  for  or  on  account  of  intoxicating  liquor  sold,  bartered, 
exchanged^  supplied  or  disposed  of  contrary  to  such  provisions, 
shall  be  void  against  all  persons,  and  no  right  shall  be  acquired 
thereby. 

2.  No  action  of  any  kind  shall  be  maintained,  either  in  whole 
or*  in  part,  for  or  on  account  of  intoxicating  liquor  sold, 
bartered,  exchanged,  supplied  or  disposed  of,  contrary  to  the  said 
provisions., 

OH^inl— B.B.C.  1886,  ch.  151,  sec.  18. 
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PART  IV. 

OFFENCES  AGAINST  THE  ADMINISTRATION  OP  LAW  AND  JUSTICE. 

Interpreiati4fn. 
DeilalttoHt. 

ISS.  In  this  Part,  unless  the  context  otherwise  requires^ — 

(a)  *the  government'  includes  the  government  of  Canada, 

and  the  government  of  any  province  of  Canada,  as 
well  as  His  Majesty  in  the  right  of  Canada  or  of 
any  province  thereof,  and  the  Commissioners  of  the 
Transcontinental  Railway; 

(b)  *  official  or  person  in  the  employment  of  the  govern- 

ment *  and  *  official  or  employee  of  the  government/ 
extend  to  and  include  the  CommissioBers  of  the 
Tfanscontinental  Bailway  and  the  persons  holding 
office  as  such  commissioners,  and  the  engineers, 
officials^  officers,  employees  and  servants  of  the  said 
cominifisioners; 
(e)  *  offlee  *  includes  every  office  in  tho  gift  of  the  Crown,  or 
of  any  officer  appointed  by  the  Crown,  and  all 
commissions,  civil,  naval  and  military,  and  all  places 
or  employments  in  any  public  department  or  office 
whatever,  and  all  deputations  to  any  such  office  and 
every  participation  in  the  profits  of  any  office  or 
deputation. 

Ori^vn'^—G  Edw.  VII,  ch.  7,  sec.  1;  Code  of  1892,  sees.  133  and  13^. 

Official  deJacto}—Qee  O'Neil  v.  Attorney-General  (1896),  26  8.C.B. 
122,  1  Can.  Cr.  Oas.  303;  Handfield  v.  College  of  Physicians,  45  Que. 
S.C.  140.  ^ 

**J*ublic  department  "]-^Bec,  2  (27)  declares  that  "public  depart- 
ment "  includes  the  Admiralty  and  War  Department,  and  also  any  public 
departXDfi&t  or  offiee  of  the  Government  of  Canada  or  of  the  public  or 
civU  oerviee  thereof,  or  any  brofich  of  such  department  or  office^  unleas 
the  context  otl^erwise  requires. 

Xn  Order-in-CouncU  of  Feb,  24^  1917,  added  to  these  "  the  Ministry 
of  Mnnitions  of  His  Majesty." 
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Corruption  and  Disobedience, 

Jttdielal,  et€^  officer  aceeptinflr  or  obtainlnflr  office  for  eonsldenitioB. 
— GlTlDgr  or  offeriog  bribe. 

156.  Kvery  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who, — 

(a)  holding  any  judicial  office,  or  l)eing  a  member  of  Par- 

liament or  of  a  legislature,  corruptly  accepts  or 
obtains,  or  agrees  to  accept,  or  attempts  to  obtain 
for  himself  or  any  other  person,  any  numey.  or 
valuable  consideration,  office,  place,  or  empl^y/nfint 
on  account  of  anything  already  done  or  omitted,  or 
to  be  afterwards  done  or  omitted,  by  him  in  his 
judicial  capacity,  or  in  his  capacity  as  such  member; 
or, 

(b)  corruptly  gives  or  offers  to  any  such  person  or  to  any 

other  })erson,  any  such  bribe  as  aforesaid  on  account 
of  anv  such  act  or  omission. 

Origin]— Code  of  1692,  seo.  131. 

Bribery  of  a  l€ffialator}^Jji  B.  v.  Biddinger,  22  Caa.  Cr.  Gas.  217, 
15  D.L.B.  511,  Charbonneau,  J.,  held  that  a  magiatrate  made  judicious 
use  of  his  discretion  and  rendered  a  good  judgment  in  deciding  that 
there  was  no  primd  facie  offence  in  the  complaint  and  that  there  were 
no  grounds  for  the  issuing  of  the  warrants  as  long  ai^  the  persona 
mentioned  in  the  complaint  were  under  the  protection  of  the  safe  con- 
duct accorded  them  bj  the  Legislature  of  Quebec.  Ho  said  in  that 
case :  "  The  petitioner  has  not  shown  that  the  fact  of  having  assumed 
a  fictitious  name  in  seeking  a  legislative  incorporation  was  a  criminal 
offence.  On  the  other  hand,  the  offence  of  attempted  corruption,  set 
out  as  it  would  have  been  by  the  amendment  which  petitioner  might 
have  made  in.  his  complaint,  was  not  sufficiently  elaborated  to  permit 
the  magistrate  to  act.  Corruption  is  an  act  which  essentially  implies 
the  participation  of  two  persons,  the  corrupter  and  the  corrupted.  If 
it  were  solely  an  act  of  attempted  corruption  that  was  involved,  it 
would  have  been  sufficient  as  in  every  unilateral  offence,  to  make  men- 
tion of  the  corrupting  person.  It  was  incumbent  on  the  complainant 
alleging  an  act  of  corruption  to  denounce  not  only  the  corruption  but 
also  the  corrupted  ones.  As  it  made  mention  only  of  the  comrpterB, 
the  complaint  was  apparently  nothing  but  an  act  of  malice."  See  also 
to  the  same  effect  Marsil  v.  Lanctot  (1014),  25  Can.  Gr.  Cas.  223. 
Compare  B.  v.  Bunting,  7  Ont.  R.  524,  as  to  the  offence  at  common  law. 

Leave  of  Attorney-General  to  prosectite] — See  sec.  593. 

Jurisdiction  of  SesHone  excluded] — See  sec.  583. 
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Officer  taUsg  brlbetr-Offerfaig  bribe  to  olBeen 

157.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years^  imprigonment  who, — 

(a)  being  a  justice,  peace  officer,  or  public  officer,  employed 
in  any  capacity  for  the  prosecution  or  detection 
or  punishment  of  offenders,  corruptly  accepts  or 
obtains,  or  agrees  to  accept  or  attempts  to  obtain 
for  himself,  or  for  any  other  person,  any  money  or 
valuable  consideration,  office,  place  or  employment, 
with  the  intent  to  interfere  corruptly  with  the  due 
administration  of  justice,  or  to  procure  or  facilitate 
the  commission  of  any  crime,  or  to  protect  from  de- 
tection or  punishment  any  person  having  committed 
or  intending  to  commit  any  crime ;  or, 

(6)  corruptly  gives  or  offers  to  any  officer  aforesaid  any 
such  bribe  as  aforesaid  with  any  sudi  intent. 

Origin]— Code  of  1892,  sec.  132. 

JttrisdieHon  of  Sessions  excluded] — See  see.  583. 

Ju&tiee,  pe04e  officer  or  public  officer] — See  definitions  in  sec.  2,  sub- 
BM8.  (18),  (26),  and  (29). 

Bfiher^  of  public  oj^eer^]— See  B.  v.  Whitaker  [1914],  3  K.B.  1283, 
10.  Cr.  App.  B.  245. 

Aidifng  and  abetting]— Bee  sees.  69  and  70;  R.  v.  Ryan,  4  O.W.K. 
622,  22  Can.  Cr.  Cas.  115,  23  O.W.R.  799. 

Ofer  of  bribe] — Compare  sec.  161  as  to  municipal  corruption. 

Molfeasance  of  office] — As  to  the  common  law  offence  in  cases  not 
Aoming  mtldn  any  provision  of  the  Code,  see  Parsons  v.  Crabbe,  31 
U.aCJP.  151;  B.  v.  Tisdale,  20  U.C.Q.B.  272;  B.  v.  Currie  (1906),  11 
Cm.  Cr.  Cas.  343  (N.S.) ;  Ex  forte  Wallace  27  N.B.B.  174;  Ex  parte 
Jones  27  N.B.B.  552 ;  B.  v.  Graham,  2  O.W.N.  306,  17  Can.  Cr.  Cas.  264 ; 
McGillivTay  v.  Muir,  7  Can.  Cr.  Cas.  360;  Aikins  v.  Simpson,  19  Cfm. 
Cr.  Cas.  325  affirming  18  Can.  Cr.  Cas.  99;  B.  v.  Arnoldi,  23  Ont.  R. 
201 ;   B.  V.  Benjamin,  4  U.C.C.P.  179. 

Justice  of  the  peace  receiving  illegal  fees] — See  see.  1134. 

Prasdfl  mpon  the  gOTernmeiit 

158.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  a  fine  of  not  less  than  one  hundred  dollars,  and  not  exceeding 
one  thousand  dollars,   and  to   imprisonment  for  a  term   not 
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exceeding  one  year  and  not*  less  than  one  month,  and  in  defaiilV 
of  payment  of  such  fine  to  imprisonment  for  a  further  time  iot 
exceeding  six  months  who, — 

(a)  makes  any  offer,  proposal,  gift,  loan  or  promise,  or 

gives  or  offers  any  compensation  or  consideration, 
directly  or  indirectly,  to  any  official  or  person  in  the 
employment  of  the  government,  or  to  any  member  of 
his  family,  or  to  any  person  under  his  control  or  for 
Ills  benefit,  with  intent  to  obtain  the  assistance  or 
influence  of  such  official  or  person  to  promote  either 
the  procuring  of  any  contract  with  the  government 
for  the  performance  of  any  work,  the  doing  of  any 
thing,  or  the  furnishing  of  any  goods,  effects,  food  or 
materials,  the  execution  of  any  such  contract,  or  the 
payment  of  the  price  or  consideration  stipulated 
therein,  or  any  part  thereof,  or  of  any  aid  or  subsidy 
payable  in  respect  thereof;  or, 

(b)  being  an  official  or  person  in  the  employment  of  the 

government,  directly  or  indirectly,  accepts  or  agrees 
to  accept,  or  allows  to  be  accepted  by  any  person 
under  his  control  or  for  his  benefit,  any  such  oflfer, 
proposal,  gift,  loan,  promise,  compensation  or  con- 
sideration;  or, 

(c)  in  the  case  of  tenders  being  called  for  by  or  on  behalf 

of  the  government  for  the  performance  of  any  work, 
the  doing  of  any  thing,  or  the  furnishing  of  any 
goods,  effects,  food  or  materials,  directly  or  indir- 
ectly, by  himself,  or  by  the  agency  of  any  other  per- 
son on  his  behalf,  with  intent  to  obtain  the  contract 
therefor,  either  for  himself  or  for  any  other  person, 
offers  to  make,  or  makes,  any  gift,  loan,  offer  or 
promise,  or  offers  or  gives  any  consideration  or  com- 
pensation whatsoever  to  any  person  tendering  for 
such  work  or  other  servicp,  or  to  aiiy. member  of  lu3 
family  or  other  person  for  his  benefit,  to  induce  such 
person  to  withdraw  his  tender  for  such  work  or  other 
service,  or  to  compensate  or  reward  him  for  having 
withdrawn  such  tender;  or, 
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{d)  ill  case  of  tendering  for  the  pcrforniajuce  of  auy  work, 
tlie  doing  of  any  thing,  or  the  furnishing  of  any 
goodfi,  effeotsy  food  or  materials,  for  the  government 
when  tenders  arc  called  for  by  or  on  behalf  of  the 
government,  accepts  or  receives,  directly  or  indirectly, 
or  permits,  or  allows  to  be  accepted  or  received  by 
any  member  of  his  family,  or  by  any  other  person 
under  his  control,  or  fqr  his  benefit,  any  such  gift, 
loan,  offer^  promise,  consideration  or  compensation, 
as  a  consideration  or  reward  for  withdrawing  or  for 
having  withdrawn  such  tender;  or, 

(o)  being  an  ofiBoial  or  employee  of  the  government,  re- 
ceives, directly  or  indirectly,  whether  personally  or 
by  or  through  any  member  of  his  family  or  person 
under  his  control  or  for  his  benefit,  any  gift,  loan, 
promise,  compensation  or  consideration  whatsoever, 
either  in  money  or  otherwise,  from  any  person  whom- 
soever, for  assisting  or  favouring  any  individual  in 
the  transaction. of  any  business  whatsoever  with  the 
government,  or  who  gives  or  offers  any  such  gift, 
loan,  promise,  compensation  or  consideration;  or, 

(/)  by  reason  of,  or  under  the  pretense  of,  possessing  influ- 
ence with  the  government,  or  with  any  minister  or 
official  thereof,  demands,  exacts  or  receives  from  any 
person,  any  compensation,  fee  or  reward,  for  procur- 
ing from  the  government  the  payment  of  any  elaim, 
or  of  any  portion  thereof,  or- for  procurisg  or  further- 
ing the  appointment  of  himself,  or  of  any  other  per- 
son, to  amy  oflSce,  place  or  employment^  or  for  pro- 
curing or  furthering  the  obtaining  for  himself  or  any 
other  person,  of  any  graixt,  lease  or  other  benefit 
from  the  government;  or  offers,  promises  or  pays  to 
such  person,  under  the  circumstanoes  and  for  tlie 
causes  aforesaid,  or  any  of  them,'4ny  such  compensa- 
tion, fee  or  reward;  or, 

(g)  having  dealings  of  any  kind  witli  the  government 
through  any  department  thereof,  pays  to  any  em- 
ployee or  official  of  the  government,  or  to  any  mem- 
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ber  of  the  family  of  sucli  employee  or  official,  or  to 
any  perfioii  under  liis  control  or  for  his  benefit,  any 
commission  or  reward ;  or  within  one  year  before  or 
after  such  dealings,  without  the  express  permission 
in  writing  of  the  head  of  the  department  with  which 
such  dealings  have  l>een  had,  the  proof  of  which  j)er- 
mission  shall  lie  upon  him,  makes  any  gift,  loan,  or 
promise  of  any  money,  matter  or  thing,  to  any  such 
employee  or  other  person  aforesaid;  or, 

(h)  being  an  employee  or  oflBcial  of  the  government,  de- 
mands, exacts  or  receives  from  such  person,  directly 
or  indirectly,  by  himself,  or  by  or  through  any  other 
person  for  his  benefit,  or  permits  or  allows  any  mem- 
ber of  his  family,  or  any  person  under  his  control, 
to  accept  or  receive 
(i)  any  such  commission  or  reward,  or 
(ii)  within  the  said  period  of  one  year,  without  tlie 
express  permission  in  writing  of  the  head  of  the 
department  with  which  such  dealings  have  been 
had,  the  proof  of  which  permission  shall  lie 
upon  him,  accepts  or  receives  any  such  gift,  loan 
or  promise;  or, 

(i)  having  any  contract  with  the  government  for  the  per- 
formance of  any  work,  the  doing  of  any  thing,  or  the 
furnishing  of  any  goods,  effects,  food  or  materials, 
and  having  or  expecting  to  have  any  claim  or  demand 
against  the  government  by  reason  of  such  contract, 
directly  or  indirectly,  by  himself  or  by  any  person 
on  his  behalf,  subscribes,  furnishes  or  gives,  or 
promises  to  subscribe,  furnish  or  give,  any  money  or 
other  valuable  consideration  for  the  purpose  of  pro- 
moting the  election  of  any  candidate,  or  of  any 
number,  class  or  party  of  candidates,  to  a  legislature 
or  to  Parliament,  or  with  the  intent  in  any  way  of 
influencing  or  affecting  the  result  of  a  provincial 
or  Dominion  election. 

2.  Tf  the  value  of  the  amoiuit  or  thing  paid,  oflTered,  given ^ 
loaned,  promised,  received  or  subscril)ed,  as  the  case  may  Ije, 
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exceeds  one  thousand  dollars,  the  offender  under  this  section  h 
KaUe  to  any  fine  not  exceeding  such  Talue.  ' 

Orv»»]— Sec.  13.%  Code  of  1892;  50  Vict.  ch.  32,  sec.  1. 

IncoffoaUy  of  convicted  person  to  retain  henejHs  illegally  aequiiftd 
in  contra/vention  of  sec,  158] — See  sec.  159. 

Time  for  proteoution] — See  sec.  1140  (b). 

JmritdieHon  of  Souiow  excluded] — See  sec.  583. 

Ofieial  or  person  in  the  employment  of  the  government] — See  aec. 
155  (I). 

"The  government*'] — This  phrase  hy  see.  155  (a),  includes  the 
Government  of  Canada  and  the  Government  of  any  Provinee  of  Canada 
as  well  as  His  Majesty  in  the  right  of  Canada  or  of  any  province 
thereof  and  the  Commissioners  of  the  TranscontiiMBtttal  Bailway*. 

Seward  or  conmismon  to  offieer]'^In  B.  v.  Whitaker  [1914]^  9  K.B. 
1283,  10  Cr.  App.  B.  245,  it  was  said  that  bribing. a  colonel  to  cor- 
ruptly show  favor  to  a  firm  supplying  canteen  provisions  is  a  misde- 
meanor; and  for  the  colonel  to  put  himself  in  a  position  where  his 
interest  and  his  duty  conflict  is  a  misdemeanor  at  common  law. 

Offer  to  pay  for  influence  with  Oovernment  in  appointment  to  offloe, 
cte.l— B.  v.  Tonngs  (1911),  3  O.W.N.  411,  19  Can.  Cr.  Cas.  98. 

Breach  of  trust  by  public  oHlcer] — See  sec  160. 

Militia  Pensions  Act] — Every  militiaman  who  obtains  a  pension 
under  the  Militia  Pensions  Act  by  any  false  representation  or  false  evi- 
denee,  or  by  personation,  or  byt  malingering  or  feigning  disease  or  in- 
imoty,  ar  by  other  fraudnkmt  coiidiict,  shall  be  liable  on  summary 
coDviclion  to  imprisonment,,  with  or  without  hard  labor,  for  a  period 
not  exceeding  twelve  months,  or  to  a  fine  not  exceeding  one  hundred 
dollars,  and  shall  forfeit  the  pension  obtained.  B.S.C.  1906,  eh.  42, 
aec.  22. 

Conspiracy  to  defraud  the  Government] — See  B.  v.  Connolly  and 
McOreevy,  25  Ont.  B.  151,  1  Can.  Cr.  Cas.  488;  B.  v.  Kelly  [1917],  1 
W.W.B«  M3,  54  8.aB.  220,  27  Can.  Cr.  Cas.  288,  on  appeal  from  [1917], 
1  W.W.B.  46,  and  10  W.W.B.  1345. 

Iieapaeity  of  peraon  convicted. 

158.  Every  peraon  convicted  of  an  offence  under  the  last 
preceding  section  shall  be  incapable  of  contracting  with  the 
Government*  or  of  holding  any  contract  or  office  with,  from,  or 
under  it,  or  of  receiving  any  benefit  under  any  such  contract. 

Orf^nj— Sec.  134,  Code  of  1892;  B.S.C.  1886,  eh.  173,  sees.  22  and  23. 
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Ureaeli  of  trqst  bj  pHblle  ofiieer* 

160.  Every  public  officer  is  guilty  of  an  indictable  otteiusft 
and  liable  to  five  years'  imprisonment  who,  in  the  discharge  of 
the  duties  of  his  office,  commits  any  fraud  or  breach  of  trust 
affecting  the  public,  whether  such  fraud  or  breach  of  trust  would 
liave  been  criminal  or  not  if  committed  against  a  privatie  person. 

Origin]— Sec,  135,  Code  of  1892. 

" Publio  officer"] — ^Unless  tiie  context  otherwise  requires,  tiie  itords 
"  public  officer  "  include  any  inland  revenue  or  custCMus  officer,  officer  of 
the  army,  navy,  marine,  militia,  ,Boyal  North-West  mounted  police^  or 
other  officer  engaged  in  enforcing  the  laws  relating  to  the  revenue,  cus- 
toms, trade  or  navigation  of  Canada.    Sec.  2,  sub-sec.  (29). 

Jurisdiction  of  Sessions  excluded] — See  sec.  5^3. 

nfonleipal  e^rmptlMu 

161.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  a  fine  not  exceeding  one  thousand  dollars  and  not  less  than 
cue  hundred  dollars,  and  to  imprisonment  for  a  term  not  ex- 
ceeding two  years  and  not  less  than  one  month,  and  in  default 
of ,  payment  of  such  fine  to  imprisonment  for  a  further  term 
not  exceeding  six  months,  who  directly  or  indirectly, — 

(a)  makes  any  offer,  proposal,  gift,  loan,  pro];nise  or  agree- 
ment to  pay  or  give  any  money  or  other  material 
compensation  or  consideration  to  iiny  member  of  a 
municipal  council,  whether  the  same  is  to  enure  to 
his  own  advantage  or  to  the  advantage  of  any  other 
person,  for  the  purpose  of  inducing  such  member 
either  to  vote  or  to  abstain  from,  voting  at  any 
meeting  of  the  council  of  which  he  is  a  member  or 
at  any  meeting  of  a  committee  of  such  council,  in 
favour  of  or  against  any  measure,  moti(Hi,  resolution 
or  question  submitted  to  finch  council  or  oemmittee ; 
or, 

(6)  makes  any  offer,  proposal,  gift,  loan,  promise  or  agree- 
ment  to  }>ay  or  give'  any  money  or  other  material 
compensation  or  consideration  to  any  memWy^'dr  to 
any  ofBcer  of  a  municipal  council  for  the  purpose 
of  inducing  him  to  aid  in  procuring  or  preventing 
the  passing  of  any  vote  or  the  granting  of  any  con- 
tract or  advantage  in  favour  of  a^y  person.;  or, 
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(c)  makes  any  offer,  proposal,  gift,  loan,  promise  or  agree- 
ment to  pay  or  give  any  money  or  other  material 
compensation  or  consideration  to  any  ofBcer  of  a 
municipal  council  for  the  purpose  of  inducing  him 
to  perform  or  abstain  from  performing,  or  to. aid  in 
procuring  or  preventing  the  performance  of,  any 
official  act;  or, 

{d)  being  a  member  or  officer  of  a  municipal  council, 
accepts  or  consents  to  accept  any  such  offer,  proposal, 
gift,  loan,  promise,  agreement,  compensation  or  con- 
sideration in  this  section  mentioned;  or  in  considera- 
tion thereof  votes  or  abstains  from  voting  in  fftvour 
of  or  against  any  measure,  motion,  resolution  or 
question,  or  performs  or  abstains  from  performing 
any  official  act;  or, 

(  e)  attempts  by  any  liireat,  deceit,  suppression  of  the  truth 
or  other  unlawful  means  to  influence  any  member 
of  a  municipal  council  in  giving  or  withholding  his 
vote  in  favour  of  or  against  any  measure,  motion, 
resolution  or  question,  |or  in  not  attending  any 
meeting  of  ttie'  municipal  <x)uncil  of  which  he  is  a 
member,  or  of  any  committee  thereof;  or, 

(/)  attempts  by*  aiiy  such  iti'eans  as  in  the  last  preceding 
paragraph  mentioned  to  influence  any  member  <  or 
any  officer  of  a  municipal  council  to  aid  in  procurinj^ 
or  preventing  the  parsing  o£  any  vote  or  the  granting 
of  any  contractor  advantage  in  favour  of  any  person, 
or  to  perform  or  abstain  from  performing,  or  to 
aid  in  procuring  or  preventing  the  performance  of, 
any  official  act. 

Or«^]--aec.  136,  Code  of  1892;  52  Vict.,  eh.  42,  see.  2. 

Jwrisdiction  of  Sessions  ex€^%def\ — See  see.  5S3. 

Bribery  in  municipal  affairsl — A  municipal  council  has  no  jurisdic- 
tion to  grant  immunity  to  those  who  should  disclose  the  facts  under 
oath  before  a  commission  appointed  to  probe  alleged  corrupt  appoint^ 
menta  in  the  police  force,  nor  to  authorize  the  commisaion  to  da  ao. 
Martin  v.  City  of  Montreal,  18  Que.  S.C.  30. 

r 

C<mn»eUing  iKe  offeinoe] — The  solicitation  of  the  offer  of  a  bribe 
which  offer,  if  made,  would  be  a  contravention  of  sec.  161,  is,  in  itself,  a 
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counselling  of  the  offence  and  punishable  as  such  although  no  offer  was 
made  in  response  thereto.  Code  sec.  69  (d) ;  Brousseau  v.  The  King 
(1917),  56  S.C.B.  22,  29  Can.  Cr.  Cas.  207,  affirming  28  Can.  Cr.  Cas. 
435,  26  Que.  KB.  164. 

Time  limit  for  prosecution] — See  sec.  1140  (h). 

Extradition  for^  bribery] — On  21st  December,  1906,  a  supplementary 
Convention,  dated  12th  April,  1905,  was  ratified  between  Great  Britain 
and  the  United  States,  and  became  operative  in  1907  on  due  publication 
(Canada  Statutes,  1907,  Izxii)  whereby  additional  crimes  were  made 
extraditable,  including  amongst  them  (14),  "  Bribery,  defined  io  be  the 
offering,  giving  or  receiving  of  bribes  made  criminal  by  the  laws  of 
both  countries." 

This  latter  Convention  is  to  be  treated  as  an  integral  part  of  the 
Convention  of  July  12,  1889,  and  December  13,  1900,  and  as  if  these 
additional  crimes  had  been  therein  specified.     (Article  2). 

In  an  extradition  case  in  regard  to  an  assistant  city  engineer  of  a 
city  in  the  State  of  Ohio,  with  the  supervision  over  certain  of  the  streets 
which  were  being  improved  by  a  firm  of  contractors,  he  accepted  from  the 
firm  the  sum  of  $50  for  the  purpose  of  influencing  him  in  his  work  of 
supervision: — ^Held,  that  the  offence  did  not  amount  to  bribery  at  com- 
mon law,  where  it  could  only  be  predicated  of  a  reward  given  to  a 
Judge  or  other  person  concerned  in  the  public  administration  of  justice ; 
but  that  it  constituted  bribery  both  under  the  laws  of  the  State  of 
Ohio,  as  well  as  under  sub-sec.  (o)  of  sec.  161  of  the  Criminal  Code. 
In  re  Cannon  (1908),  17  O.L.B.  352,  14  Can.  Cr.  Cafl.  186. 

Sellliig  office.— Porchaslng  office^— Forfeiture. 

162.  Every  one  is  guilty  of  an  indictable  offence  who,  directly 
or  indirectly, — 

(a)  sells  or  agrees  to  sell  any  appointment  to  or  resignation 

of  any  office,  or  any  consent  to  any  such  appointment 
or  resignation,  or  receives,  or  agrees  to  receive,  any 
reward  or  profit  from  the  sale  thereof;  or, 

(b)  purchases  or  gives  any  reward  or  profit  for  the  purchase 

of  any  such  appointment,  resignation  or  consent,  or 

agrees  or  promises  to  do  so; 
and  in  addition  to  any  other  penalty  incurred,  forfeits  any  right 
which  he  may  have  in  the  office  and  is  disabled  for  life  from 
holding  the  same. 

Ortpin]— Sec.  137,  Code  of  1892. 
"Any  pffice**] — See  sec,  155  (o)* 
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Am  to  municipal  offices] — Sec.  162  aims  to  prevent  the  Belling  ftnd 
purehmaing  of  the  office  itself,  and  in  this  respect  diifers  from  a-a.  (b) 
of  a.  161,  which  aims  to  prevent  the  purchaaing  of  the  influence  of  the 
officer  or  member  of  the  council  in  aecuring  the  office.  B.  v.  Hogg 
(1914),  7  W.W.R.  107,  112,  23  Can.  Cr.  Caa.  228. 

Jurisdiction  of  Sessions  exeUtded] — See  sec  583. 

Punishment] — See  aee.  1052. 

Kecelrliig  reward  for  corrupt  miiiilclpal  aet. — Girlog  or  proeartng 
any  rewards—Being  a  party  to  negotiations.— Keeping  offiee 
for  the  purpose. 

183.  Every  one  is  guilty  of  an  indictable  oflfence  who,  directly 
or  indirectly, — 

(fl)  receives  or  agrees  to  receive  any  reward  or  profit  for 
any  interest,  request  or  negotiation  about  any  ofBce^ 
or  under  pretense  of  using  any  such  interest,  making 
any  such  request  or  being  concerned  in  any  siich 
negotiation;  or, 

(A)  gives  or  procures  to  be  given  any  profit  or  reward,  or 
makes  or  procures  to  be  made  any  agreement  ior 
the  giving  of  any  profit  or  reward,  for  any  such 
interest,  request  or  negotiation  as  aforesaid;  or, 

(c)  solicits,  recommends  or  negotiates  in  any  manner  as  to 

any  appointment  to  or  resignation  of  any  office  in 
expectation  of  any  reward  or  profit ;  or, 

(d)  keeps  any  office  or  place  for  transacting  or  negotiating 

any  business  relating  to  vacancies  in,  or  the  sale  or 
purchase  of,  or  appointment  to  or  resignation  of 
offices. 

Or»^]— Code  of  3892,  aee.  137. 
"  Any  office  "] — See  sec.  155  (c). 

Bribery  at  common  law] — ^Bribery  at  common  law  waa  "  the  receiv- 
ing or  offering  any  undue  reward  by  or  to  any  peraon  whataoever,  in  a 
pabHe  office  in  order  to  influence  hia  behavior  in  office  and  induce  him 
to  aet  contrary  to  the  known  rules  of  honesty  and  integrity."  It  ia  an 
indietable  miademeanor  at  common  law  to  bribe  or  attempt  to  bribe 
any  person  holding  a  public  office.  Bex  v.  Vaughan,  4  Burr.  2494, 
B«c  X.  Caaaano,  5  Eap.  231 ;  B.  v.  Hogg,  7  W.W.B.  107,  23  Can.  Cr. 
Caa.   228. 
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An.  aittempt  to  improperly  procure  an  office  by  oifering^  a  bribe  or 
other  improper  indueement  is  an  indictable  nusdemeanor  at  eommon 
law.    Bex.  t.  Vau^han,  supra;  Bex.  v.  Pollman,  2  Camp.  229. 

Ptmwfcwien*]— See  sec.  1052. 

Wilfully  disobeying  statote  of  Canada  or  of  proTlndai  loglolatare. 

164.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  years  imprisonment  who,  without  lawful  excuse,  disobeys 
any  'Act  of  the  Parliament  of  Canada  or  of  any  legislature  in 
Canada  by  wilfully  doing  any  act  which  it  forbids,  or  omitting 
to  do  any  act  which  it  requires  to  be  done,  unless  some  penalty 
or  other  mode  of  punishment  is  expressly  provided  by  law. 

Origin]— Sec.  138,  Code  of  1892. 

Wilful  infraction  of  a  statute  whether  federal  or  provincial] — This 
section  has  been  applied  to  a  clause  in  the  Ontario  Municipal  Act  pro- 
hibiting the  deposit  of  fraudulent  ballots  in  a  ballot  box  used  at  a 
municipal  election;  B.  v.  Burocher  (1913),  ,28  OX.B.  499,  4  O.W.N. 
1057,  21  Can.  Cr.  Cas.  382,  affirming  B.  v.  Durocher,  21  Can.  Cr.  Cas. 
61,  4  O.W.N.  867;  and  to  unlawfully  voting  twice  at  the  same  muni- 
cipal election.    B.  V.  Meehan  (No.  2),  5  Can.  Cr.  Cas.  312,  3  O.L.Bi  567. 

There  must  be  an  active  participation  by  the  manager  of  a  corpora- 
tion in  the  wilful  disobedience  by  the  corporation  to  make  the  manager 
personally  liable  under  sec.  164..  B.  v.  Hays  (1907),  14  O.L.B.  201,  6 
Can.  By.  Cas.  480,  12  Can.  Cr.  Cas.  423,  and  compare  B.  v.  Hendrio, 
10  Can.  Cr.  Cas.  208. 

•  « 

In  the  Durocher  case  it  was  suggested  ))y  Maclaren,  J. A.,  that  seo. 
164  did  not  extend  as  far  as  Xho,  common  law,  and  that  there  may  l)o 
ca.seR  Vjoyond  the  scope  of  sec.  164,  which  may  still  be  prosecuted  at 
common  law. 

Where  an  act  or  omis.sion,  which  is  not  an  offence  at  common  law, 
is  made  punishable  by  a  statute,  the  questTon  arises  whether  the  crim- 
inal remedies  are  limited  to  the  particular  remedy  given  by  the  terms 
of  the  statute,  or,  in  other  words,  whether  the  remedy  given  by  the 
statute  is  exclusive  of  or  alternative  to  other  remedies  given  by  other 
statutes  or  the  common  law.  Where  an  act  or  omission  is  not  an  oifencc 
at  common  law,  but  is  made  an  offence  by  statute,  the  common  law 
permitted  an  indictment  if  there  was  a  Substantive  prohibitory  clause 
in  such  statute,  though  there  be  afterwards  a  particular  provision  and  a 
particular  remedy  given.  B.  v.  Durocher,  4  O.W.N.  867,  21  Can.  Or.  Caa. 
61  (affirmed  28  O.L.B.  499).  Clegg  v.  Barby  Gas  Co.  [1896],  1  Q.B.  592. 

If  the  case  be  one  within  the  sections  of  the  Code  then  the  raaxin 
actus  non  fadt  reum,  nisi  mens  sit  rea  applies,  and  there  should  l>e 
evidence  of  guilty  intention  before  criminal  procefedings:  Bex  v.  Borfim 
(1820),  3  B.  &  Aid.  432. 
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£veu  if  k  could  be  afisumed  that  the  accufMnl'  erred  in  judgment,  as 
to  the  interpretation  of  a  statute,  it  is  not  to  be  assumed  that  he 
acted  knowingly  and  fraudulently.  Begina  v.  Badger  (1856),  6  E.  &  B. 
137 ;  Be  Parke  3  Can.  Cr.  Gas.  122,  30  Ont.  B.  498. 

•'  Unless  some  pendliy**  etc] — The  penalty  under  a  provincial  statute 
may  be  imposed  by  provlDrial  law.    R.  v.  McMurrer,  18  Can.  Cr.  Cas.  386. 

IMsobeylng  ordem  of  eourt  where  no  other  procediire  protlded. 

165.  Every  one  is  guilty  of  au  indictable  oHeuce  and  liable 
to  one  yearns  impris'onment  who,  without  lawful  excuse,  disobeys 
any  lawful  order,  other  than  for  the  payment  of  money,  Mtti'dt 
by  any  court  of  justice,  or  by  any  person  or  body  of  >{)ertons^ 
authorized  by  any  statute  to  make  or  give  such  order,  unless 
some  penalty  is  imposed,  or  other  mode  of  proceeding  is  ejcpressly 
provided,  by  law. 

OnptJi]— Sec.  139,  Code  of  1892. 

MiseoBiivet  of  officers  entrusted  with  exeovtion  ef  wrfts. 

166.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  a  fine  and  imprisonment  who,  being  a  slieriff,  deputy-sheriff, 
coroner,  elisor,  bailiff,  constable  or  other  officer  entrusted  with 
t?)e  execution  of  any  writ^  warrant  or  process,  wilfully  oiisoMi- 
ducts  himself  in  the  execution  of  the  same,  or  wilf uUji  jand 
without  the  consent  of  the  person  in  whose  favour  the  writ, 
warrant  or  process  was  issued,  makes  any  false  return  thereto. 

OH^tnl^Sec.  143,  Code  of  1892 ;  R.S.C.  1886,  ch.  173,  sec.  29. 

Funishmentl—See  sees.  1029  and  1052. 

Peace  officer  permitting  escape] — See  sees.  192  and  193. 

Compounding  a  crimtTUtl  offence] — See  sec.  181-183. 

t 

Pmce  Officers, 

Ifeirleet  to  aid  peace  officers  in  arresting  offenders. 

167.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  six  months*  imprisonment  who,  having  reasonable  notice  that 
lie  is  required  to  assist  any  sheriff,  deputy-sheriff,  mayor  or  other 
Iiead  officer,  justice,  magistrate,  or  peace  officer,  in  the  execution 
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of  his  duty  iu  arresting  any  person,  or  in  preserving  the  peace, 
without  reasonable  excuse  omits  to  do  so. 

Origin}— Bee.  142,  Code  of  1892. 

Assitting  peace  officer  to  wake  arrest] — See  sees.  31,  37,  39-44,  628 
(prize  fights),  649  (on  fresh  pursuit  of  person  escaping). 

Preserving  the  peace] — See  sees.  46,  47. 

"Peace  officer**] — Sec  deiiuition  in  sec.  2  (26),  as  ameiidod  in  1913. 
Aid  in  suppressing  riot] — See  sees.  48-51,  88,  90-95,  167,  and  the 
Militia  Act,  B.S.C.  1906,  ch.  41,  sees.  80-90. 

OlMtmetlBg  pnUle  olHeer. 

166.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  ten  years*  imprisonment  who  resists  or  wilfully  obstructs  any 
public  officer  in  the  execution  of  his  duty  or  any  person  acting 
in  aid  of  such  officer. 

Origin]— Sec.  144,  Code  of  1892;  B.S.C.  1886,  ch.  162,  sec.  34. 

'*  Public  officer"] — See  sec.  2,  sub-sec.  (26). 

North'WeH  Territories] — For  special  provisions  as  to  trial,  see 
N.W.T.  Act,  R.S.C.,  ch.  62,  sees.  37-55. 

Assaulting  public  officer  in  cxect^iion  of  His  duty] — S<'e  sec.  296. 

Summary  trial] — See  sec.  773  (c). 

MglnctlBg  peace  ottlcer  or  person  exeeating  process. 

168.  Every  one  who  resists  or  wilfully  obstructs, — 

(a)  any  peace  officer  in  the  execution  of  his  duty  or  any 

person  acting  in  aid  of  such  officer ; 

(b)  any  person   in  the  lawful  execution  of  any  process 

against  any  lands  or  goods  or  in  making  lawful 

distress  or  seizure; 
is  guilty  of  an  offence  punishable  on  indictment  or  on  summary 
conviction  and  liable  if  convicted  on  indictment  to  two  years* 
imprisonment,  and,  on  summary  conviction  before  two  justices, 
to  six  months'  imprisonment  with  hard  labour,  or  to  a  fine  of 
one  hundred  dollars. 

What  is  "  obstruction  "i]'-\JndeT  sec.  291,  sub-sec.  (3),  of  the  Bail- 
way  Act,  1903,  Can.,  which  provided  that  every  person  who  wilfully 
obstructs  or  impedes  any  officer  of  a  railway  company  in  the  execution 
of  his  duty  upon  the  premises  of  the  company,  shall  be  liable  to  .the 
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penalties  imposed  by  that  Act,  it  was  held  by  the  Court  of  King's  Bench 
of  Qaebec,  ihat  it  was  an  obstruction  of  the  railway  officer  for  a  cab- 
man, having  no  right  upon  the  railway  cab-stand,  to  refuse  to  move 
ftway  from  same  with  his  cab  on  the  demand  of  the  officer  whose  duty 
it  was  to  enforce  the  company's  regulations  respecting  the  station  pro- 
perty, although  the  cabman  oifered  no  physical  resistance,  but  simply 
refused  to  leave  when  ordered.  Bex  v.  Leclairo  (1906),  12  Can.  Or. 
Cas.  332. 

So,  also,  it  has  been  held  that  a  workman  *'  obstructs "  his  medical 
examination  under  the  Workmen's  Compensation  Act,  Bug.,  if  by  his 
own  acts  he  prevented  examination  or  made  it  impossible,  e,g,,  by  going 
away  to  some  unknown  place  without  giving  any  intimation  to  his 
employer.    Finnie  v.  Duncan  [1904],  42  ScIi.B.  192. 

By  the  Prevention  of  Crimes  Act,  1871  (Imp.)  34  and  35  Vict.,  ch. 
112,  sec.  12  provides  that  "  where  any  person  is  convicted  of  an 
assault  on  any  constable  when  in  the  execution  of  his  duty,  such  person 
shall  be  guilty  of  an  offence  against  this  Act."  By  the  Prevention  of 
Crimea  Amendment  Act,  1885  (Imp.)  48  and  49  Vict.,  ch.  75,  sec.  2, 
"the  provisions  of  the  twelfth  section  of  the  said  recited  Act  (the 
Prevention  of  Crimes  Act,  1871),  shall  apply  to  all  cases  of  resisting 
or  wilfully  obstructing  any  constable  or  peace  officer  when  in  the 
execution  of  his  duty." 

Two  constables,  having  measured  certain  distances  on  a  road  much 
frequented  by  motor  cars,  were  watching  in  order  to  ascertain  the  pace 
at  which  each  car  passed  over  the  measured  distance,  with  a  view  to 
discovering  whether  it  was  proceeding  at  an  illegal  rate  of  speed.  One 
Little  gave  warning  of  this  faot  to  approaching  ears,  which  then 
slackened  speed.  There  was  no  evidence  that  Little  was  acting  in  con- 
cert with  any  of  the  drivers  of  the  cars,  or  that  any  car  when  the 
warning  was  given,  was  going  at  an  illegal  pace.  In  a  prosecution 
against  Little  for  wilfully  obstructing  police  constables  in  the  execu- 
tion of  their  duty  the  magistrates  were  of  the  opinion  that  the  acts 
of  Little  did  not  in  law  constitute  an  obstruction  of  the  police  constables 
in  the  execution  of  their  duty  within  the  meaning  of  the  sections  of  the 
Acts  mentioned,  and  dismissed  the  information,  but  stated  a  case  for 
the  opinioii  of  the  Htng's  Bench  revision.  It  was  there  held  that  the 
magistrate  had  come  to  a  right  conclwon,  but  Darling,  J.,  ia  the 
course  of  his  judgment  in  the  case,  says,  (p.  63) : — "  I  do  not  wish  to 
be  understood  to  say  that,  in  order  that  there  should  be  an  offence 
under  this  section  there  must  be  some  physical  obstruction  of  the  con- 
stable. In  my  opinion  a  policeman  who,  in  seeking  information  which 
might  lead  to  the  conviction  of  the  perpetrators  of  a  crime,  was  wilfully 
misled  by  false  information,  would  be  obstructed  in  the  execution  of  his 
duty,  and  I  should  not  like  to  say  that  the  person  who  so  wilfully  misled 
him  wnas  not  cooHnittiBg  an  ofcnoe  within  the  meaning  of  this  section  " : 
and  Lord  Alverstone,  C.J.,  said:— ^' I  also  would  wisK  to  guard  mysislf 
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from  saying  that  the  only  obstruction  contemplated  by  this  .section  is 
a  physical  obstruction."  Bastable  v.  Little,  [1907]  1  K.B.  Q9,  23  SHmes 
Li*B.  38* 

A  warning  given  to  motorists  who  were  exceeding  the  speed  limit 
tlrat  constables  further  on  would  time  them  at  a  police  trap  distance, 
has  been  held  in  England  to  be  an  *'  obstruction  "  under  the  Prevention 
of  Grimes  Act.    Betts  v.  Stevens  [1910]  1  K.B.  1,  79  L.J.K3.  17. 

The  refusal  of  permission  to  search  which  the  officer  was  entitled 
to  make  is  an  obstruction.  B.  v,  Mathesoui  ex  parte  Guimoud  (1913) 
21  Can.  Cr.  Cas.  312,  13  E.L.B.  58,  12  D.L.B.  480. 

There  must  be  a  "  duty "  to  arrest  or  the  obstruction  to  the  arrest 
will  not  be  punishable  under  this  section.  B.  v.  Cook,  11  Can.  Cr.  Cas. 
32;  B.  y.  Oarley,  18  C.L.T.  26.  So  also  if  the  officer  is  making  an 
illegal  seizure  the  obstruction  is  not  within  the  section.  B.  v.  Finlay, 
(1901)  13  Man.  B.  383,  4  Can.  Cr.  Cas.  539. 

If  the  officer  has  power  to  arrest  without  warrant  under  the  par- 
ticular circumstances,  he  may  justify  under  that  power  although  he 
had  a  warrant  if  the  latter  was  defective.  B.  v.  Sabeans,  37  N.S.B. 
227,  7  Can.  Cr.  Cas.  498. 

Seieure  under  lien  agreement} — The  retaking .  of  possession  of  a 
chattel  by  the  vendors  thereof  under  the  provisiona  of  a  oonditional 
sale  agreement,  is  not  a  seizure  within  the  meaning  of  the  Code,  so  as 
to  subject  the  purchaser  of  the  chattel,  who  resists  the  right  to  retake 
it,  to  the  penalty  prescribed  in  section  169.  Bex.  v.  Shand,  7  O.L.B. 
190,  8  Can.  Cr.  Cas.  45  (C.A.). 

Seisure  for  rent] — On  a  charge  of  obstructing  a  lawful  distress  for 
rent,  the  prosecution  has  »to  prove  that  rent  was  in  arrear.  B.  v.  Harron 
(1903),  6  O.L.B.  668,  7  Can.  Cr.  Cas.  643. 

Seufure  under  execution] — The  power  of  a  court  bailiff  to  appoint  a 
deputy  to  make  a  seizure  under  execution  may  be  implied  from  tke 
statute  under  which  the  court  is  constituted-  B.  v.  Polsky  [1M7],  1 
W.W.B.  451,  27  Man.  R.  271. 

Peace  officer] — See  sec.  2,  sub-sec.  26. 

Obstructing  peace  officer  entering  di9orderly  house] — See  sec.  230. 

Auautt  on  peace  officer  maHcing  lawful  eeimiire} — See  sec  296. 

Besoue] — See  sees.  iOl,  192. 

Inspection  of  cattle  in  transit] — ^As  to  refusing  admittance  to  a 
peace  officer  on  search  under  Code  sees.  544  and  545  in  reference  to 
cattle  in  transit  and  the  provision  for  rest  and  feeding,  see  the  special 
enactment  of  sub-section  (2)  of  sec.  545. 

North-West  Territories] — For  special  provisions  as  to  trial  see 
N.W.T.  Act,  B.S.C.,  ch.  62,  sees.  37-55. 

Yukon  Territory] — ^As  to  summary  trial  in  the  Yukon  seethe  Yukon 
Act,  B.S.O.,  eh.  63,  sec.  05. 
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stated  case  on  quesUims  of  law  under  awnviary  conviction} — Sec 

sec  761. 

Appeal  on  both  lav>  and  faets  from  tfunimary  ronijicHon] — Sec  sees. 
749-752. 

Summary  trial  as  for  indictable  offencfJ—jQee  sees.  l7o  (<jJ.,  77§,.77j7, 
778,  781,  784,  798. 

Summary  conviction  or  summary  trial] — The  offence  is  expressly 
made  punishable  under  the  gummaVy  conviction  procedure  of  Part  XV 
of  the  Code,  and  being  also  an  indiotable  oifefnee,  the  procedure  by 
indictment,  or  of  a  fonnlil  charge  Bubstitnttd  for  indictineiit  in  Alberta 
And  Saskatchewan,  may  be  followed.  As  to  sub-sec  (^)  of,  sec  ;169, 
there  is  an  alternative  procedure  of  "  summary  trial "  under  Part  XVI, 
see  sec.  773,  sub-sec.  (e)  if  the  offence  be  charged  as  wilful  obstruction 
of  a  peace  officer  engaged  in  the  execution  of  hid  duty  or'  wilful  obstruc- 
tion of  any  person  acting'  in  aid  of  any  such:  officer.  Charged  under 
nib-sec.  (b)  of  sec.  169  are  not  affected  by  sec  773,  but  they  may,  of 
course,  be  summarily  tried  under  sec.  777  if  brought  before  a  tribunal 
qaalified  under  the  latter  section. 

A  question  has  been  raised  ^s  to  whether  the  alternative  of  summary 
conviction  can  apply  if  the  person  accused  under  sec.  169  is  brought 
before  a  police  magiatiiaie '  on  oiJb»it  tvitoiaV  baviog  "8umniar)r:4tialf' 
jurisdiction  under  Part  XVI,  as  well  as  a  general  jurisdicti^n^imder 
the  "summary  convictions"  clauses  (Part  XV).  In  Ontario  it  is  tield 
that  this  joint  jurisdiction  does  not  prevent  the  magistrate  from  pro- 
ceeding under  Part  XV  and  that  Part  XV  (summary  oonvictions)  and 
Part  XVI  (summary  trials)  are  quite  independent  of  c^h  other  in  that 
respect.  R.  v.  West  (1915),  35  O.L.B.  95,  25  Can.  Cr.  Cas.  145,  affirming 
R.  V.  West,  34  0.L!R.  368,  24  Can.  Cr.  Cas.  249.  The  same  theory  is 
nphcld  in  New  Bruus^vick;  B.  v.  FolkinS,  ex  parte  McAdam  -(1916), 
43  N3.B.  538,  25  Can.  Cr.  Cas.  865,  27  D.L.B.  32 ;  and  in  British 
Columbia,  B.  v.  Nelson  (1901),  4  Can.  Cr.  Cas.  461,  8  B.C.B.  110  and 
B,  V.  Jack,  5  Can.  Cr,  Cas.  304,  9  B.C.B,  19,  The  theory  is  denied  in 
Manitoba;  B.  v.  Crossen  (1899),  3  Can.  Cr.  Cas.  153,  12  Man.  B.  571; 
in  Nova  Scotia,  B.  v.  Carmichael  (1962),  7  Can.  Cr.  Cas.  167;  and  in 
Quebec;  B.  v.  Van  Koolberger  (1909),  16  Can.  Cr.  Cas.  228,  19  Que. 
K.B.  240.  In  the  latier  case  it  was  held  that  as  fwo  justices  sitting 
together  are  a  statutory  **  magistrate "  under  -  Part  XVI  for  certain 
offences  (Code  sec  771  (a7)  and  are  further  qualified  to  make  a  sum- 
mary conviction  under  sec.  169,  the  procedure  of  Part  XVI  is  ancitlary 
to  that  of  Part  XV  on  such  a  charge  because  of  the  reference  in  sec.  706 
to  any  "special  provision  otherwise  enacted;"  and  ^at  there  could  be 
BO  "summary  conviction"  without  taking  the  consent  of  the  accused 
under  sec.  778  to  being  tried  by  the  justices.  The  Manitoba  and  Nova 
Scotia  decisions  above  referred  to  are,  in  effect,  that  if  the  tribunal  is 
qualified  under   Part   XVI  the   procedure   must  be  under  that   Part 
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(Summary  Trials)  to  the  exclusion  of  Part  XV  (Summary  Convictions). 
See  also  in  support  of  the  decisions  in  B.  v.  i^rossen,  supra,  and  B.  v. 
Garmichael,  supra,  the  dissenting  opinion  of  Grimmer,  J.  in  B.  v.  Folkina 
(1915),  43  N.B.B.  538. 

Fttlsely  representing  himself  as  peace  ofAcen— Badge. — Uniform. 

168a.  Every  one  who  falsely  representvS  himself  to  be  a 
I'Oiistable  or  other  peace  officer,  or  who,  not  being  a  constable  or 
other  peace  officer,  makes  use  of  any  badge  or  article  of  uniform 
or  equipment  in  such  a  manner  as  is  likely  to  make  perpon:* 
believe  that  he  is  a  constable  or  other  peace  officer,  is  liable  upon 
summary  conviction  to  a  fine  not  exceeding  one  hundred  dollars 
and  costs,  or  to  imprisonment  for  a  term  not  exceeding  three 
months,  or  to  both  such  fine  and  such  imprisonment. 

Origin] — Can.  Stat.  1913,  ch.  13,  sec.  7. 
Peace  officer^ — See  definition  in  sec.  2  (26). 

Misleading  Justice 

Deflmltloii  of  per)nry«--SnlMMrmitlD«^--ETldeBee  before  grand  Jnry. 

170.  Perjury  is  an  assertion  a!:>  to  a  matter  of  fact,  opinion, 
belief  or  knowledge,  made  by  a  witness  in  a  judicial  proceeding 
as  part  of  his  evidence,  upon  oath  or  affirmation,  wliether  sucli 
evidence  is  given  in  open  court,  or  by  affidavit  or  otherwise,  and 
whether  such  evidence  is  material  or  not,  such  assertion  being 
known  to  such  witness  to  be  false,  and  being  intended  by  him 
to  miblead  the  court,  jury  or  person  holding  the  proceeding. 

2.  Subornation  of  perjury  is  counselling  or  procuring  a  person 
to  commit  any  perjury  which  is  actually  committed. 

3.  Evidence  in  this  section  includes  evidence  given  on  tlie 
voir  dire  and  evidence  given  before  a  grand  jury. 

« 

Origin]— 9ec.  145,  Code  of  1892;  Perjury  Act,  B.S.C.,  1886,  ch.  154: 
32-33  Vict.  Can.  ch.  23. 

Piiiii«lHn0Mt] — See  aec.  174. 

"  As  to  a  fMtter  of  foot,  el4J.">— Perjury  cannot  be  assigned  ia  respect 
of  a  mere  promissory  oath ;  and  a.  court  bailiff  issuing  a  false  certificate 
purporting  to  be  made  under  his  oath  of  office  cannot  be  cenvicted  of 
perjury  in  respect  of  its  falsity.    R.  v.  ^Teniblay,  26  Que.  K.B.  37. 
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'^fVitness'*  defined}— See  sec.  171  (1). 

Other  acts  of  perjury} — See  sec.  172, 

In  a  **^  judicial  proceeding"] — See  sec.  171. 

^Vpon  oath  or  offirmatimi^^} — As  to  evidence  upon  affirmatiou  by 
persons  objecting  on  conscientious  scruples  to  take  an  oath,  see  Canada 
Evidence  Act  1906,  R.S.C.  ch.  145  sec.  14.  TIlc  court  is  to  ascertain 
the  grounds  of  objection.  B.  v.  Deakin,  19  Can.  Cr.  Cas.  62;  R.  v. 
Moore,  €1  L.J.M.C.  80. 

"It  is  laid  down/'  says  Hardwicke,  L.C.,  in  OmycJiund  v.  Barker^ 
Willes  B.  538,  1  Atk.  ai  at  45,  "  by  all  writers  that  the  outward  act 
is  not  essential  to  the  oath,  ,  It  has  been  the  wisdom  of  all  nations  to 
administer  such  oa;ths  as  are  agreeable  to  the  notion  of  th?  persons 
taking."  And  Lord  Mansiield  says  in  Atcheson  v.  Everett,  Cowp*  382 
at  389,  **  that  upon  the  principles  of  the  common  law  there  is  no  par- 
ticular form  essential  to  an  oath  to  be  taken  by  a  witness," 

In  Curry  v.  Th«  King  (1913),  48  S.CJt.  532,  Sir  Charles  Fitzpatrick, 
CJ.,  said: — "  It  is  now  admitted  to  be  the  absolate  right  of  every  pea^on 
in  the  English  Courts  to  be  sworn  for  every  purpose  in  Scotch  form 
without  the  use  of  any  book  and  without  any  question  being  asked.  It 
may  be  open  to  question  whether  it  is  not  better  as  a  matter  of  public 
policy  for  our  Courts  and  other  persons  administering  oaths  to  adhere 
to  the  time-honoured  custom  of  swearing  witnesses  upon  the  Bible  or 
Testament  iii  all  cases  oxoept  those  where  the  witness  or  party  clainu9 
to  have  conscientious  objectiouiEi  to  swearing  in  that  mode  or  form.  But 
we  thbik,  however  tliat  may  be,  tliat  where  no  such  objection  is  raised 
and  the  oath  is  taken  voluntarily  by  a  person  with  uplifted  hand  and 
calling  God  to  witness  the  truth  of  his  evidence  or  statements,  it  would 
be  alike  a  mocking  of  justice  and  a  disregard  of  the  common  kiw  %s 
we  understand  it  to  allow  Buch  a  person  on  an  indictment  for  perjuxy 
to  escape  on  the  sole  ground  that  he  took  the  oath  without  being  sworn 
OB  the  BiWe  or  New  Testament."  Curry  v.  The  King  (1913),  48  S.C.B. 
532,  22  Can.  Gr.  Caa.  191,  attuning  a  convietion  as  to  which  the  oourt 
bek)w  were  divided..  B.  v.  Churry,  4T  N.SjB.  17^,  21  Can.  Cr.  Caa.  273. 

In  Begina  v.  Pah^Mah-sGay,  20  U.C.B.  195,  a  case  of  a  non-Ckristian 
Indian  witness,  who  believed  in  a  Supreme  Being  and  a  state  of  rewards 
or  puniskmentB,  being  sworn  in  the  ordinary  vfuy  upon  the  Gospels, 
Bobuuoa,  OJT.,  after  referring  to  Omychund  v.  Barker,  Willes  B.  538. 
1  Atk.  21,  said,  p.  198: — "If  the  witness  had  belonged  to  a* nation  or 
tribe  that  had  in  use  among  them  any  particular  ceremony,  which  was 
understood  to  bind  them  to  speak  the  truth,  however  strange  and  fan- 
tastic the  ceremony'  might  seem  to  us>  1:8  would  have  been  indispensable 
that  the  witness  should  have  been  sworn,,  if  we  mc^  use  the  term, 
according  to  sneh  ceremony,  beeause  all  should  be  done^  that  can  be 
done  to  touch  the  conscienee  of  the  witness  according  to  his  notions, 
however  superstitious  they  may  seem." 
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In  R.  V.  Lee  Tuck,  2  W.W.R.  605,  21  W.L.B.  669,  19  Can.  Cr.  Cas. 
471,  it  was  hold  that  a  Chiuamau  cannot  be  convicted  of  perjury  when 
presented  as  a  witness  in  the  case  in  wliich  false  testimony  was  alleged 
to  have  been  given,  if,  in  res|>onsc  to  a  question  from  the  clerk  of  the 
Court  the  accused  stated  that  ho  was  a  Cliristian  and  that  he  desireti 
to  be  sworn  on  the  Bible,  but  under  the  direction  of  the  trial  Judge, 
without  further  inquiry  or  any  assent  on  the  part  of  -the  Chiuajnau, 
the  clerk  administered  the  Chinese  oath  by  burning  paper,  as  under 
such  circumstances  no  binding  oath  was  administered. 

There  need  not  be  any  express  admission  by  the  witness  that  his 
conscience  was  bound  in  a  case  where  he  was  sworn  in  the  form  usual 
to  persons  of  his  race  or  belief.  B.  v.  Shajoo  Bam  (1914),  23  Can.  Cr. 
Cas.  334,  30  W.L.B.  65  (B.C.),  applying  Curry  v.  The  King,  48  S.C.R. 
532 ;  and  see  R.  v.  Lai  Ping,  11  B.C.B.  102,  8  Can.  Cr.  Cas.  467. 

The  deponent  to  an  affidavit  is  none  the  less  liable  for  perjury  if 
he  himself  spoke  the  words  of  obligation  and  consequently  the  official 
was  not  called  upon  to  repeat  them.    Be  Collins,  10  Can.  Cr.  Cas.  73. 

Being  known  to  he  fal^e"] — ^Where  the  sworn  statement  was  voluntarily 
withdrawn  later  upon  the  witness  realizing  that  he  had  made  a  mistake 
in  denying  his  signature,  the  surrounding  cireumstances  are  to  be  con- 
sidered in  determining  whether  the  original  statement  was  made  with 
knowledge  of  its  falsity.  B.  v.  Doyle,  12  Can.  Cr.  Cas.  69;  B.  v.  Wyldc, 
6  C.  &  P.  380. 

The  defendant  charged  with  perjury  is  entitled  to  have  put  in  evi- 
dence other  parts  of  his  testimony  given  at  the  same  time  to  explain 
or  qualify  the  part  of  the  evidence  on  which  perjury  is  assigned.  B.  v. 
Coote,  10  B.C.B.  285,  8  Can.  Cr.  Cas.  199.  And  if  the  alleged  perjury 
was  in  respect  of  evidence  given  on  a  preliminary  enquiry  before  a 
magistrate,  he  may  attack  the  completeness  of  the  written  depositions 
produced  by  oral  testimony  of  other  statements  sworn  to  before  the 
magistrate  and  not  taken  down  by  him.  B.  v.  Prasiloski  (No.  2),  16 
Can.  Cr.  Cas.  139. 

There  would,  however,  be  a  presumption,  although  a  rebuttable  one, 
that  the  magistrate's  statutory  duty  to  taJke  down  all  material  testimony 
had  been  duly  carried  out.    B.  v.  Prasiloski,  supra. 

Oath  of  ofice]'—A  bailiff's  oath  of  offioe  that  he  will  faithfully  per- 
form his  duties,  will  not  make  a  false  return  of  the  mileage  travelled 
to  serve  process  the  subject  of  perjury,  although  the  return  is  made 
tinder  his  oath  of  office.  B.  v.  Trdmblay  (1916),  26  Que.  K.B.  37,  28 
Can.  Cr.  Cas.  21. 

Certain  fortnal  allegations  dispensed  with  on  Hidictmemt'] — See  sees. 
852  and  862. 

Intended  to  mislead]— See  B.  v.  Skelton  (1898),  4  OiOD.  Cr.  Oae.  467, 
3  Terr.  L.B.  58;  R.  v.  Yaldon,  17  O.L.B.  179,  13  Can.  Cr.  Cas.  489. 
Failure  to  specially  allege  the  intent  to  mislead  will  not  be  fatal  to  the 
indictment  if  it  charges  that  the  accused  committed  perjury.  B.  v. 
Yaldon,  supra. 
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Perjury  in  homicide  case] — See  sees.  174,  sub-sec.  (2),  and  sec.  25ri 

False  oath  in  extra-judicial  matters} — See  sec.  175. 

False  statement  or  declaration  in  authorised  extra-judicial  matters] — 
See  sec.  176. 

"By  a  witness'*] — See  sec.  171. 

Witless  defined  as  regards  offenee  of  perjury. — Judieial  proaeedlag 
defined. 

171.  Every  person  is  a  witness  within  the  meaning  of  the 
last  preceding  section  who  actually  gives  his  evidence,  whether 
lie  was  competent  to  be  a  witness  or  not,  and  whether  his  evidence 
vva.<?  admissible  or  not. 

2.  Ever}'  proceeding  is  judicial  within  the  meaning  of  the 
last  preceding  section  which  is  held  in  or  under  the  authority 
of  any  court  of  justice,,  or  before  a  grand  jury,  or  before  either 
the  Senate  or  House  of  Commons  of  Canada,  or  any  com- 
mittee of  either  the  Senate  or  House  of  Commons,  or  before  any 
legislative  council,  legislative  assembly  or  house  of  assembly  or 
any  committee  thereof,  empowered  by  law  to  administer  an  oath, 
or  before  any  justice,  or  any  arbitrator  or  umpire,  or  any  person 
or  body  of  persons  authorized  by  law  or  by  any  statute  in  force 
for  the  time  being  to  make  an  inquiry  and  take  evidence  therein 
upon  oath,  or  before  any  legal  tribunal  by  which  any  legal  right 
or  liability  can  be  established,  or  before  any  person  acting  as  a 
jourt,  justice  or  tribunal,  having  power  to  hold  such  judicial 
proceeding,  whether  duly  constituted  or  not,  and  whether  the 
proceeding  was  duly  instituted  or  not  before  such  court  or  person 
.so  as  to  authorize  it  or  him  to  hold  the  proceeding,  and  although 
such  proceeding  was  held  in  a  wrong  j)lace  or  was  otherwise 

invalid. 

« 

Origin]— Code  of  1892,  sec.  145. 

Certain  formal  allegations  dispensed  with  on  indictment] — See  sees. 
852  and  862. 

Whether  witness  competent  or  not] — As  to  competency  of  witnesses 
in  efimiiml  matters  and  in  civil  proceedings  under  federal  jurisdiction, 
we  the  Oanada  Kvidcnce  Act,  R.S.C.  1906,  ch.  145.  As  to  civil  pro- 
ceedings under  provincial  jurisdiction,  see  the  "  Evidence  Act "  of  the 
particular  provinc>e. 
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Arbitrations] — See  the  provincial  Arbitration  Act  as  -to  powers  of 
arbitrators  to  take  evidence  upon  oath. 

"  Judicial  proceedings  "] — The  principle  on  which  sec.  171  is  based 
is  that  a  person  who  attempts  by  falsehood  to  mislead  a  tribunal  de  facto 
exercising  judicial  functions  should  not  escape  punishment  by  showing 
some  defect  in  the  constitution  of  the  tribunal  or  some  error  in  the 
proceedings  themselves.  Drew  v.  The  King,  35  S.C.R.  228,  6  Can.  Cr. 
Ote.  424;  English' draft  Code  lid  and  the  Commissioners*  oommontB 
thereon  J     E.  v.  Mitchell,  27  O.L.B.  615,  21  Can.  Cr.  Cas.  193. 

Compare  Giroux  v.  The  King  (1917),  56  S.C.R.  63,  29  Can.  Or.  Cas. 
258,  di8mi8.qing  appeal  from  26  Que.  K.B.  323. 

A  proceeding  is  judicial  within  sec.  171  if  before  a  magistrate 
having  general  jurisdiction  to  try  a  complaint  on  a  proper  information 
although  there  was  no  information,  if  no  objection  was  raised  thereto 
or  to  the  irregularity  of  the  arrest.  R.  v.  Yaldon,  17  O.L.R.  179,  13 
Can.  Cr.  Cas.  489. 

An    examination    for    discovery    in    an    action    is    included.      R.    v 

Thickens   (1906),  11  Can.  Cr.  Cas.  274;    R.  v.  T ,  12  B.C.B.  223, 

U.  V.  Howley  (1912),  22  Can.  Cr.  Cas.  108,  affirming  B.  v.  Uowley,  20 
Can.  Cr.  Cas.  36.  Perjury  may  be  assigned  in  respect  of  evidence  taken 
before  a  de  facto  tribunal  although  it  had  no  jurisdiction  in  the  par- 
ticular matter.  Drew  v.  The  King,  33  S.C.R.  228,  6  Can.  Cr.  Cas.  424, 
affirming  11  Que.  K.B.  477,  6  Can.  Cr.  Cas.  241 ;  and  see  R.  v.  "Roberts, 
14  Cox  C.C.  101,  as  to  the  presumption  of  due  appointment  of  an  official 
acting  as  a  de  facto  tribunal.  The  procxjedings  may  be  one  held  either 
in  a  court  or  other  tribunal  referred  to  in  sec.  171  or  under  the  authorUy 
of  such  court  or  tribunal  and  the  evidence  given  by  aflfidavit  or  otherwise 
(sec.  170)  is  included.  But  where  a  commissioner  for  taking  affidavits 
himself  exercises  no  judicial  functions,  it  would  seem  to  l)e  an  answer 
to  a  perjury  charge  that  the  affidavit  was  not  of  a  class  which  his 
commi.ssion  empowered  him  to  take.  R.  v.  Mcintosh,  1  Hannay  N.B. 
372.  A  different  class  of  case  is  that  where  a  court  registrar  or  ex 
aminer  is  deputed  to  take  evidence  and  after  swearing  the  witness  leaves 
the  room  while  the  examination  is  being  taken  in  presence  of  counsel 
and  taken  down  by  an  official  stenographer.  It  would  seem  that,  at 
least  where  no  objection  was  raised  to  proceeding  with  the  examination 
in  the  absence  of  the  examiner,  the  proceeding  would  be  a  judicial  one 
as  to  which  perjury  would  lie,  ))ut  the  contrary  was  held  by  Clement,  J., 
in  R.  V.  Rulofson  (190S),  14  B.C.R.  79,  14  Can.  Cr.  Cas.  253. 

Proof  of  the  judicial  proceeding] — ^Wherc  the  proceeding  is  a  pre- 
liminary enquiry  in  a  criminal  matter  based  upon  a  sworn  information, 
tho  information  itself  is  to  be  produced  on  the  perjury  charge  to  prove 
that  the  preliminary  enquiry  was  a  judicial  proceeding.  R.  v.  Farrell, 
20  O.L.R.  182,  15  Can.  Cr.  Cas.  283;  R.  v.  Drummond  (1905),  10  O.L.R. 
546,  10  Can.  Cr.  Cas.  340;  R.  v.  Dillon,  14  Cox  C.C.  4. 
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If  the  information  has  been  lost  or  destroyed,  that  fact  is  to  be 
established  to  let  in  secondary  evidence  of  it,  and  the  oral  testimony 
of  the  magistrate  will  be  insufficient  to  prove  the  preliminary  enquiry 
as  a  judicial  proceeding  'without  production  of  the  information  or 
proof  of  its  loss.  B.  v.  Farrell,  20  O.L.&.  18S^  15  Qan.  Cr.  Gas.  283, 
and  see  B.  v.  Graves,  16  Can.  Cr.  Cas.  336. 

If  the  trial  in  a  summary  conviction  matter  was  not  based  upon  a 
written  information  or  other  formal  record  the  proceedings  have  then 
necessarily  to  be  proved  by  oral  testimony,  e.g.,  the  evidence  of  the 
magistrate  and  his  clerk,  each  speakiag  with  the  aid  of  his  notes  of 
the  proceedings  taken  at  the  trial.  B.  v.  Yaldon,  17  OX.B.  179,  13 
Can.  Cr.  Cas.  489;  but  if  the  proceeding  was  a  summary  trial  of  an 
indictable  offence  under  Part  XVI,  under  which  a  formal  record  was 
essential,  the  record  must  be  produced.*  B.  v.  Legros,  17  O.L.B.  425, 
14  Can.  Cr.  Cas.  161. 

Where  perjury  i6  alleged  in  respect  of  a  trial  upon  an  indictment, 
the  indictment  and  the  formal  record,  or  in  liea  thereof  a  certiiicato 
ander  Code  8e<f.  979,  containing  the  substance  and  effeet  of  the  indict- 
ment and  trial,  must  be  produced;  it  is  not  sufficient  to  put  in- merely 
the  evidence  of  the  court  stenographer  and  the  evidence  of  the  clerk 
of  the  court  and  his  notes  of  the  proceedings.  B.  v.  Drummond,  10 
OXJ(.  546,  10  Can.  Cr.  Cas.  340. 

In  addition  to  the  provision  of  C9de  sec.  979,  permitting  proof  of 
the  record  upon  an  indictment  by  a  statutory  certifieate  ol  its  sub- 
stance and  effect,  a  certified  copy  of  any  proceeding  or  record  is  admis- 
sible under  sees.  23  and  28  of  the  Canada-  Evidence  Act,  if  ten  eleai 
days'  notice  has  been  given  of  the  intention  to  use  it,  B.S.C,  1906,  ch. 
145;   and  sec  sec.  34  of  that  Act.. 

• 

Pcrjvj  bj  nakiiig  false  statement  under  oath  fiithin  €anada«— 
False  oath»  etc.*  in  rerlfieatlen  of  statement.— Bnbserlblng 
affirmation  as  affidaylt. 

172.  Every  one  is  guilty  of  perjury  who, — 
(a)  having  taken  or  made  any  oath,  affirmation,  solemn 
declaration  or  affidavit  where,  by  any  Act  or  law  in 
force  in  Canada,  or  in  any  province  of  Canada,  it 
is  requited  or  permitted  that  facts,  matters  or  things 
be  verified,  or  otherwise  assured  or  ascertained  by 
or  upon  the  oath^  affirmation,  declaratioa  or  affidavit 
of  any  person,  wilfully  and  corruptly,  upon  such 
oath,  affirmation,  declaration  or  affidavit,  deposes, 
swears  to  or  makes  any  false  statement  as  to  any 
such  fact,  matter  or  thing ;  or, 
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(b)  knowingly,  wilfully  and  corruptly,  upon  oath,  affirma- 
tion or  solenm  declaration  affirms,  declares  or  deposes 
to  the  truth,  of  any  statement  for  so  verifying, 
assuring  or  ascertaining  any  such  fact,  matter  or 
thing,  or  purporting  so  to  do,  or  knowingly,  wilfully 
and  corruptly  takes,  makes,  signs  or  subscribes  any 
such  affirmation,  declaration  or  affidavit  as  to  amy 
such  fact,  matter  or  thing,  if  such  statement,  affidavit, 
affirmation  or  declaration  is  untrue  in  whole  or  in 
part. 

Origin] -r-rSees.  172  and  175  possibly  overlap.  Sec.  172  (sec.  148  of 
the  Code  of  1892))  is  taken  from  older  statutes  of  Canada,  It.S.C.  1886, 
ch.  154,  while  sec.  175  of  the  Code  is  taken  from  the  English  draft  Code, 
sec.  122.  These  two  sections  in  the  Crim.  Code  probably  mean  the 
same  thing.  One  has  the  words  "  wilfully  and  corruptly,"  the  other 
by  ref esence  to  sec.  17^  has  the  words  ''suck  assertion  being  known 
to  the  witness  to  be  false."  B.  v.  Morrison  (1916),  26  Can.  Cr.  Cas. 
26  at  28. 

"  Wilfully  and  corruptly "]— The  word  "wilfully "  has  been  held  fo 
mean  "intentionally"  under  the  English  Perjury  Act  of  1911.  R.  v. 
Ryan,  10  Cr.  App.  R.  4.  The  form  of  indictment  or  charge  will  be 
validated  under  sees.  852  or  1152,  if  the  offence  is  stated  in  substance 
in  popular  language  sufficient  to  give  the  accused  notice  of  the  offence 
intended  or  by  following  the  statutory  form  (Code  form  64),  which 
furnishes  two  examples  of  the  manner  of  stating  the  offence  of  per- 
jury. R.  V.  Morrison  (1916),  26  Can.  Cr.  Cas.  26,  in  which  R.  v.  Cohn, 
36  ICJ9/R.  249,-  6'Oan:  Cr.  Cas.'  386  is  ex)»lain^,  and  R.  ^r.  George,  .SS ' 
SjO;R.  S76,  SOait.  Cr;  Gas.  491  (as  to  the  fona  of  a  change  of  theft),  is 
specially  referred  to. 

"Knowingly,  wilfully  and.  corruptly*'  (sub-sec.  (b).] — ^Wliero  it 
alleged  in  the  indictment  or  charge  following  Code  form  64  that  the 
accused  "  committed  perjury "  by  falsely  swearing,  etc.,  that  state- 
ment is  to  be  understood  as  if  the  words  "  wilfully  and  corruptly  "  (sub- 
sec,  (ol)  or  "  knowinglyi  wilfully  and  corruptly  "  (sub-sec.  {h),  had  been 
inserted.  R.  v.  Morrison  (1916),  26  Can.  Cr.  Cas.  26,  per  Harris,  J. 
(N.S.),  and  see  R.  v.  Skelton,  3  Terr.  L.R.  58,  4  Can.  Cr.  Cas.  467,  R.  v. 
Yee  Mock  (1913),  4  W.W.B.  1342  (Alta.) ;  B.  v.  Yaldon,  13  Can,  Cr. 
Cas.  489,  17  O.L.R.  179;  George  v.  The  King,  35  S.C.R.  376,  8  Can.  Cr 
Cas.  401. 

Special  provision  as  to  form  of  indictmentJi — See  sec.  862  and  see 
sec.  852;    R.  v.  Cohon,  6  Can.  Cr.  Cas.  386,  36  N.S.R.  240;    R.  v.  Mor 
rison  (1916),  49  N.S.R.  446,  26  Can.  Cr.  Cas.  26;    R.  v.  Yee  Mock,  21 
Can.  Cr.  Cas.  400. 
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0<Uh9  under  federal  lew] — Where  an  oath  of  idoutity  authorized  to 
be  adminifltered  to  an  "  elector/'  this  includes  a  person  presenting  him- 
self as  an  elector  though  he  may  not  be  such  in  f«et.  B.  v.  Chamber- 
lain, 10  Man.  B.  261  (under  the  Dominion  Elections  Aot): 

Oaths  required  or  permitted  under  provinindl  law] — Bee  B.  v.  Mor- 
rison (1916),  49  N.S.B.  446,  26  Can.  Cr.  Cas.  26  (as  to  false  oaths  at 
a  municipal  election).    B.  v.  Moraes  (1907),  12  Can.  Cr.  Cas.  145. 

Punishment] — See  note  to  sec.  175. 

laklnir  fftlse  affldarlt  out  of  the  prorlnoe  bat  within  Quiada. 

173.  Every  person  who  wilfully- and  corruptly  makes  any 
false  affidavit,  affirmation  or  solemn  dedaration,  out  of  the 
province  in  which  it  is  to  be  used  but  within  Canada,  before  any 
person  authorized  to  take  the  same,  for  the  purpose  of  being 
used  in  any  province  of  Canada,  is  guilty  of  perjury  in  like 
manner  as  if  such  false  affidavit,  affirmation  or  declaration  were 
made  before  a  competent  authority  in  the  province  in  which  it 
is  used  or  intended  to  be  used. 

Origin]— Sec.  149,  Code  of  1892  \  B.S.C.  1886,  ch.  154,  sec.  3. 

Penaiftj-  lor  perjury  or  gnbornation*— Inereased  in  eertain  capea. 

174.  Every  one  is  giiilty  of  an  indictable  offence  and  liable 
to  fourteen  years*  imprisonment  who  commit?  perjury  or  subor- 
nation of  perjury. 

2.  If  the  crime  is  committed  in  order  to  procure  the  conviction 
of  a  person  for  any  crime  punishable  by  death,  or  imprisonment 
for  seven  years  or  more,  the  punishment  may  be  imprisonment 
for  life, 

i     » 

Onpin]— Code  of  1892,  sec.  146. 

Sffidenoe  on  a  perjury  trial] — Subject  to  the  provisions  made  by 
federal  law  tlie  laws  of  evidence  in  force  in  the  province  in  which  such 
proceedings  are  taken,  apply.    Can,  Evid.  Act,  sec.  35.  • 

A  witness  present  at  the  trial  when  the  alleged  perjury  "was  com- 
mitted may  be  caUed  to  state  from  recollection  thd  evidence  given  by 
the  accused.  It  will  be  sufficient  if  the  witness  can  state  with  certainty 
that  what  he  relates  was  aU  the  evidence  given  by  the  accused  on  the 
point  regarding  which  perjury  is  charged  and  that  the  accused  said 
Bothing  to  qualify  it,  although  he  is  unable  to  state  in  effect  all  tlic 
evidence  which  the  accused  then  gave.  B.  v.  Bowley,  1  Mood.  C.C.  111; 
R.  V.  MuntOD,  3  C.  &  P.  498;  R.  v.  Browtic,  3  0.  &  P.  572. 
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Besides  proving  the  whole  of  what  is  set  oat  in  the  indictment  as 
haTin^^  been  falsely  sworn  to,  the  prosecution  should  prove  the  evidence 
connected  with  and  necessary  for  the  explanation  of  the  alleged  false 
evidence.  R.  v.  Jones,  Peake  51;  B.  v.  Bowlin,  Peake  227.  But  state- 
monts  made  by  the  judge  presiding  when  the  alleged  perjury  was  com- 
mitted are  not  admissible. .  B.  v.  Britton,  17  Cox  G.C.  627 ;  nor  are  the 
judge's  notes  except  for  the  purpose  of  refreshing  his  memory  when 
called  as  a  witness.  R.  v.  Child,  ^  Cox  C.C.  197 ;  R,  v.  Morgan,  (>  Cox 
C.C.  107. 

The  lijadi^g,;^]^,  fact  ,by,  thjc  tribunal  before  wjiich  the  alleged  per- 
jury was  oflmmitted  is  not  proof  of  that  fact  on  the  perjury  trial. 
B.  V.  a<H>afelIo#,  C.  *  M.  569.  '.  T  ) 

The  proeecution  may  in  seme  oases  be  untitled  to  prove  special  facts 
to  show  that  the  deposition  of  the  accused  in  a  civil  proceeding  was 
false.    Downie  v.  The  Queen,  15  8.C.B.  358. 

The  accused  charged  with  perjury  on  a  civil  trial,  may  put  in  other 
parts  of  his  depositions  then  given,  and  so  explain  or  qualify  the 
alleged  false  statement.  R.  v.  C<K)te  (1903),  10  B.C.R.  285,  8  Can.  Cr. 
Cas.  199.  He  may  also  under  some  circumstances  be  entitled  to  pat 
in  the  pleadings  in  the  case  to  which  he  was  a  party.  B.  v.  Boss,  1 
Montreal  L.R.  227. 

Depositions  before  a  magistrate  holding  a  preliminary  enquiry  not 
being  before  a  court  of  record  may  be  explained  by  the  defence  on 
a  <5Har^e  of  perjury  'btoh^ht'iheredn  Tjy  showing  that  other  statements 
were  sworn  to,  but  not  transcribed  by  the  magistrate.  B.  v.  Ptasilpski, 
15  B.C.B,  29,  16  Can.  Cr.  Cas.  139;  and  see  B.  v.  Yaldon,  13  Can.  Cr.  Cas. 
489,  distinguishing  B.  v.  Drummond,  10  O.L.B.  546. 

And  a  false  statement  under  oath  Ijefore  a  magistrate  on  ordering 
or  refusing  to  order  a  recognizance  to  keep  the  peace  because  of  threats 
(Code  sec.  748),  sub-sec.  2),  may  be  proved  by  oral  testimony  supple- 
menting the  notes  taken  by  the  magistrate.  B.  v.  Doylo  (1906),  12  Can. 
Cr.  Oas.  69. 

Where  the  different  allegations  of  perjury  are  contained  in  the  one 
affidavit,  the  judge  is  to  consider  each  charge  with  reference  to  the 
other  allegations  in  the  affidavit,  and  to  weigh  the  statements  as  a 
whole  in  arriving  at  a  conclusion  as  to  the  guilt  or  innocence  of  the 
prisoner  on  a  trial  without  a  jury.  B.  v.  Cohn,  36  N.S.Bu  240,  6  Can. 
Cr.  Cas.  386. 

One  well>established  requirement  in  the  trial  of  an  indictment  for 
perjury  alleged  to  have  been  committed  at  the  trial  of  an  indictment,  is 
the  legal  proof  of  the  trial  at  which  the  alleged  perjury  was  com- 
mitted. Another,  equally  well  established,  is  that  such  trial  being  mattei 
of  record,  it  is  to  be  proved  by  the  production  of  the  record  of  the 
former  trial,  that  is  to  say,  the  sworn  or  exemplified  copy  of  the  indict- 
ment and  of  the  verdict  and  judgment  thereon,  or  by  some  muthoritativo 
document  which  the  law  has  declared  to  be  a  sufficient  substitute  there- 
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for.  Boscoe'a  Crim.  Evid.  11th  ed.  (1890),  pp.  804,  812;  Regina  v.  Coles. 
16  Cox  C.C.  165;  Arch.  Crim.  Pleading  and  Evidence,  22nd  cd.  (1000), 
p-  1012;  R.  V.  Drummond,  10  Can.  Cr.  Cas.  340,  10  O.L.R.  546. 

To  simplify  the  proof  in  such  cases  it  has  long  beon  the  law,  as  it 
now  stands  in  sec.  979  of  the  Crim.  Code,  that  "  A  cortiiicatc  containing 
the  substance  and  effect  only,  omitting  the  formal  part,  of  the  indict- 
ment and  trial  for  any  offence,  purporting  to  be  signed  by  the  clerk 
of  the  court  or  other  officer  having  the  custody  of  the  records  of  the 
court  whereat  the  indietment  was  tried,  or  among  which  such  indict- 
ment has  been  filed,  or  by  the  deputy  of  such  elerk  or  other  officer, 
shally  upon  the  trial  of  an  indietment  for  perjury  or  subornation  of 
perjury,  be  sufficient  evidence  of  the  trial  of  such  indietment  without 
proof  of  the  signature  or  official  character  of  the  person  appearing  to 
have  signed  the  same." 

Where  the  alleged  perjury  is  assigned  as  having  been  committed 
before  the  same  magistrate  as  is  trying  the  charge,  the  formal  record, 
if  any,  must  be  proved;  the  case  is  not  to  be  disposed  of  upon  the 
magistrate's  recollection  of  the  prior  proceedings  and  evidence,  as  to 
which  the  magistrate  has  not  been  called  to  testify  as  he  might  bo 
where  there  is  no  formal  record.  R.  v.  Legros,  17  O.L.R.  425,  14  Can. 
Cr.  Cas.  161.  R.,v.  Graves,  16  Can.  Cr.  Cas.  'J36;  R  v.  Farrell,  20 
O.L.R.  182,  15  Can.  Cr.  Cas.  287;  R.  v.  Drummond  (1905),  10  O.L.R. 
546,  10  Can.  Cr.  Cas.  340 ;   R.  v.  Graf,  15  Can.  Cr.  Cas.  200. 

The  magistrate  holding  a  sumnuiry  trial  in  respect  of  alleged  perjury 
committed  at  a  prior  trial  before  himself  is  to  be  guided  solely  by  the 
evidence  and  demeanor  of  witnesses  at  the  perjury  trial  without  regard 
to  unproved  demeanor  of  witnesses  at  the  prior  trial,  although  ho  may 
himself  l)e  able  to  recall  the  latter  to  his  mind.  R.  v.  Lcgros,  17  O.L.R, 
425,  14  Can.  Cr.  Cas.  161. 

Corroboration] — Sec.  1002  (c)  requires  corroboration  "  in  some 
material  particular  implicating  the  accused." 

The  corroboration  required  is  as  to  the  falsity  of  the  prior  sworn 
statement.  Peterson  v.  The  King,  55  S.C.R.  155,  [19171  3  W.W.R.  345, 
28  Can.  Cr.  Cas.  332,  affirming  R.  v.  Peterson,  [1917]  1  W.W.R.  600, 
27  Can,  Cr.  Cas.  3. 

It  is  not,  however,  imperative  that  there  should  be  two  witnesses  to 
disprove  the  fact  sworn  to  by  the  accused,  for  if  any  other  material 
circumstance  be  .proved  by  other  witnesses  in  confirmation  of  the  wit- 
ness who  gives  the  direct  testimony  of  perjury,  it  may  turn  the  scale 
and  warrant  a  conviction.  R.  v.  Lee,  3  Russoll  on  Crinies,  5th  ed.  72. 
Two  witnesses  are  not  essentially  necessary  to  contradict  the  oath  on 
which  the  perjury  is  assigned,  but  there  must  be  something  more  than 
the  oath  of  one  to  show  that  one  party  is  more  to  be  believed  than 
the  other.  Reg.  v.  Boulfer  (1852),  5  Cox  C.C.  543;  3  Car.  &  Kir. 
236.  And  it  has  been  held  that  a  letter  written  bv  thi^  accused  con- 
trndirting    his    statoment    upon   oath    would    >)c    sufficient    to    mnkr    it 
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unnecessary  to  have  a  second  witness  where  the  sworn  statement  has  been 
disproved  by  one  witness.    Rex.  v.  Mayhew,  6  Car.  &  P.  315. 

Corroboration  on  a  charge  of  perjury  may  bo  found  in  tlie  testimony 
which  the  accused  gives  in  his  own  defence  in  which  he  qualiiicd  his 
prior  sworn  statement  on  which  the  perjury  w«s  assigned.  B.  v.  Nash« 
6  W.W.R.  1390,  7  Alta.  L.B.  449,  28  W.L.B.  960,  23  Can.  Cr.  Cas. 
38;  appeal  to  Supreme  Court  of  Canada  dismissed.  B.  v.  Nash,  8 
W.W.R.  632. 

The  corroboration  need  only  go  to  the  «truth  or  falcdty  of  the 
fact  sworn  to,  and  not  to  the  circumstance  of  knowledge  of  want  of 
anthority  on  the  part  of  a  person  with  whom  as  ftgent  the  accused 
claimed  he  contracted  and  which  if  true  would  absolve  him  from  the 
perjury  charge.    B.  v.  Nash,  supra. 

When  an  indictment  for  perjury  containing  several  assignments 
and  a  general  verdict  of  guilty  is  returned,  though  one  assignment  is 
clearly  not  proved  by  reason  of  the  want  of  corroboration,  the  Court 
will  quash  the  conviction.    B.  v.  Ckiskell  (1912),  8  Cr.  App.  B.  103. 

On  a  charge  of  subornation  of  perjury  the  corroboration  necessary 
to  sustain  a  conviction  may  be  afforded  by  the  facts  and  circumstances 
of  the  case.     Rex.  v.  Threlfall,  10  Cr.  App.  B.  112,  [1914]  W.N.  160. 

Adding  fine  to  imprisonment] — See  sec.  1035.  Both  imprisonment 
and  a  fine  may  be  imposed,  but  a  lino  in  lieu  of  imprisonment  is  not 
permissible  as  the  maximum  imprisonment  is  more  than  five  years.  (Sec. 
1035).   B.  V.  Legros  (1908),  17  O.L.B.  425,  14  Can.  Cr.  Cas.  161. 

Perjury  at  common  law] — It  has  always  been  an  offence  at  common 
law  for  a  witness  upon  oath  in  a  judicial  proceeding,  before  a  court  of 
competent  jurisdiction,  to  give  evidence  material  to  the  issue,  which  he 
believes  to  be  false.  The  common  law,  however,  stopped  there  and  took 
no  notice  of  false  statements,  whether  made  upon  oath  or  not,  made 
under  other  conditions.  The  perjury  had  also  to  be  in  a  judicial  pro- 
ceeding before  a  competent  tribunal.  B.  v.  Townsend,  10  Cox  C.C.  356 ; 
B.  V.  Bow  (1864),  14  TJ.C.C.P.  307.  And  it  was  therefore  formerly  the 
law  that  false  evidence  given  upon  an  examination  in  the  absence  of 
the  authority  competent  to  hold  such  examination  was  not  perjury. 
B.  V.  Lloyd,  L.B.  19  Q.B.D.  213;  B.  v.  Gibson,  7  Bevue  Legale  (Que.) 
573.  The  witness  must  also  have  been  a  competent  one.  B.  v.  Baker 
[1895]  1  Q.B.  797;  B.  v.  Clegg,  19  L.T.  47.  The  statutory  offence 
under  the  Code  is  much  more  extensive. 

Statutory  perjury  in  a  judicial  proceeding] — See  sees.  170-173. 

Other  false  oaths  or  statements  tn  authorized  proceedings] — See 
sees.  175-176. 

Formalities  of  indictment]— See  sees.  859  and  862,  852-856,  864. 

Knowledge  on  the  part  of  the  defendant  of  the  falsity  of  the  state- 
ments charged  to  have  been  made  by  him  is  not  a  necessary  allegation  in 
the  charge.    Sec.  852  of  the  Crim.  Code  provider  that  a  count  shall  be 
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sufficient  if  it  contains,  in  substance,  a  statement  that  the  accused  has 
committed  some  indictable  otfence  therein  specified.  By  sub-sec.  2  such 
statement  may  be  made  in  popular  language  without  any  technical 
averments — and  the  form  (e)  in  form  64  in  the  schedule  clearly  shows 
that  it  is  not  necessary  to  aver  such  knowledge  on  the  part  of  the 
accuseil.  A  count  in  an  indictment  for  perjury  is  not  open  to  objection 
iiecause  it  charges  that  the  accused  made  more  than  one  false  state- 
ment in  the  same  affidavit,  or  in  the  course  of  his  evidence  upon  a 
certain  trial;  (Rex  v.  Solomon,  Ryan  &  Moody,  252;  R.  v.  Yee  Mock,  4 
VV.W.R.  rM2,  21  Can.  Cr.  Ow.  400,  13  D.L.R.  220.  Bishop's  Criminal 
Procedure,  2nd  ed.,  sec.  916  et  seq.). 

It  has  been  held  that  a  charge  that  the  defendant  falsely  swore 
that  a  sum  of  money  had  not  been  paid  to  him  was  not  supported 
merely  by  proof  of  payment  to  a  firm  of  which  he  was  a  member  and 
not  shown  to  have  reached  his  hands.  B.  v.  Cohn,  30  N.S.R.  240.  If  it 
were  intended  to  prove  that  the  accused  knew  of  the  payment  and  had, 
notwithstanding  such  knowledge,  corruptly  and  with  intent  to  mislead, 
sworn  that  the  payment  had  not  been  made,  this  should  have  been 
alleged  in  the  indictment  or  charge;  B.  v.  Cohn,  supra.;  but  it  would 
seem  that  if  it  be  a  necessary  inference  from  what  is  alleged  in  the 
indietinent,  apart  from  the  formal  conclusion  that  the  act  constituted 
perjury,  that  there  M'ere  the  necessary  ingredients  of  the  offence,  the 
indictment  would  be  valid.  B.  v.  Bain  (1877),  Ramsay's  Cases  (Que.) 
192;  B.  v.  Bownes,  Bamsay's  Cases  (Que.)  192;  B.  v.  Coote  (1903),  10 
B.C.B.  285;  R.  v.  Doyle  (1906),  12  Can.  Cr.  Cas.  69;  Code  form  64, 
examples  (d)  and  (e). 

The  statutory  mode  indicated  by  Code  form  64  may  be  followed  in 
describing  the  offence  "  in  the  cases  thereby  provided  for  " ;  Code  sec. 
1152;  and  may  be  varied  to  snit  the  case  and  still  have  the  benefit  of 
validation  under  that  section.  R.  v.  Yee  Mock  (1913)  4  W.W.R.  1342, 
21  Can.  Cr.  Cas.  400. 

A  charge  based  on  evidence  taken  before  a  coroner  and  a  jury  will 
not  be  quashed  because  it  referred  only  to  the  coroner,  and  made  no 
mention  of  the  coroner's  jury,  as  the  accused  was  furnished  with  such 
reasonable  information  as  not  to  be  deceived  as  to  the  offence  with 
viliich  he  was  being  charged.  R.  v.  Thompson  (1895),  2  Terr.  L.R.  383, 
385.  Code  sees.  852,  853.  The  count  might  have  been  amended  if  the 
court  was  of  opinion  that  the  accused  had  been  misled  or,  prejudiced 
in  his  defence.    Code  sec.  889;  B.  v.  Thompson,  supra. 

The  exact  words  of  the  false  statement  in  testimony  taken  viva  voce, 
need  not  be  set  forth  in  the  indictment;  the  charge  may  be  properly 
stated  by  summarizing  what  was  in  effect  the  false  evidence,  and 
specifying  the  tribunal  and  the  time  and  place  of  the  alleged  perjury. 
R.  ▼.  Legros,  14  Can.  Cr.  Cas.  161,  17  O.L.B.  426. 

Begulariiy  of  proceedings  in  whidh  false  testimony  given! — Now  that 
it  is  immaterial  whether  the  witness  accused  of  perjury  was  a  competent 
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witness  or  not,  and  whether  his  evidence  was  admissible  or  not 
(sec.  171),  and  whether  his  evidence  was  material  or  not  (sec.  170),  it 
would  be  unreasonable  if  the  accused's  guilt  or  innocence  of  the  crime 
of  perjury  were  dependent  upon  whether  the  proceedings  in  which  the 
testimony  was  given  were  or  were  not  instituted  in  the  manner  provided 
by  the  enactment.  B.  v.  Yaldon,  Ki  Can.  Cr.  Oas.  489,  at  496;  and  .see 
sec.  171. 

Perjury  in  a  pending  civil  action\ — ^In  the  case  of  Tho  Queen  v. 
Ingham  (1849),  14  Q.H.  39(i,  19  L.J.M.C.  69,  whcreia  it  was  sought 
to  compel  two  justices  of  the  peace  to  proceed  with  and  hoar  an  in- 
formation charging  one  Browne  with  perjury,  Coleridge,  J.,  said: — 
"  The  question  is,  whether,  having  exercised  a  discretion  in  the  matter, 
we  think  the  justices  were  wrong,  and  should  now  be  compelled  to 
proceed.  It  is  enough  to  say  that  there  is  abundant  reason  for  thinking 
that  the  course  they  have  taken  is  the  nu)st  likely  to  answer  the  ends 
of  justice,  and  is  full  of  convenience.  Here  the  very  party  against 
whom  the  witness  gives  evidence  in  a  pending  suit,  comes  and  seeks 
to  destroy  that  evidence  by  convicting  the  witness  of  perjury.  Surely 
such  a  proceeding  can  only  l>e  for  the  purpose  of  preventing  juatico." 
Chief  Justice  Hagarty  in  Chadd  v.  Meagher  (1874),  24  U.C.C.P.  54,  at 
p.  58,  in  delivering  the  judgment  of  the  Court  said: — "We  find  in  the 
cases  a  strong  disapproval  expressed  of  the  practice  of  indicting  parties 
or  witnesses  for  alleged  perjury  in  a  civil  suit,  while  proceedings  are 
still  pending."  These  two  cases  were  approved  and  followed  in  B.  v. 
Thickens,  11  Can.  Cr.  Cas.  274,  in  which  the  eourt  refipsed  to  hear  a 
criminal  charge  of  perjury  alleged  to  have  taken  place  on  a  preliminary 
examination  for  discovery  in  a  civil  action  until  after  the  action  itself 
had  been  tried;  and  see  B.  v.  Cohn,  36  N.S.B.  240. 

Proof  that  the  false  oath  woe  in  a  judicial  proceeding'^ — See  sec.  171. 

Summary  trial] — Sec  sees.  776,  777. 

Prosecution  directed  by  the  court  of  record  before  irliich  perjury 
was  committed] — See  wc.  870. 

Children  under  14  years] — See  see.  18;  B.  v.  Carvcry,  11  Can.  Cr. 
Cas.  331. 

Perjury  iii  etndence  given  through  interpreter] — ^It  is  sufficient  that 
tho  interpreter  stated  all  that  was  material  of  what  the  foreigner  had 
deposed  to  in  his  native  langutigo  without  translating  every  word.  B.  v. 
Bogh  Sing  (1913),  18  B.C.B.  323,  24  \V.L.B.  041,  21  Can.  Cr.  Cas.  323. 

Plea  of  previous  conviction  or  acquittal] — See  sees.  905-909,  982. 
B.  V.  Quinn,  11  O.L.B.  242,  10  Can.  Cr.  Cas.  412. 

Punishment  for  statutory  perjury  in  a  non.jt(4icial  proceeding] — 
See  note  to  sec.  175. 

Extradition] — Perjury  is  extraditable  with  any  State  of  the  United 
States  in  which  the  imputed  perjury  is  a  crime  in  that  State  as  well 
a^  in  Canada.    Be  Collins,  11  B.C.B.  436,  10  Can.  Cr.  Cos.  70,  73  and  80. 

174 


Peejuby  [§n4] 

Several  false  siatemenU  in  one  trial] — ^A  eonvictioii  on  summary 
trial  for  perjury  may  include  aeveml  false  »tatementi  made  in  the 
oonne  of  the  one  trial  and  these  may  be  treated  as  'one  offence  and  thd 
one  penalty  applied  on  a  conviction  for  perjury  in  respect  of  all  the 
false  statements.  R.  v.  Yec  Mock  (1919),  4  W.W.B.  1342.  Sven  if 
eaeh  false  sta>temont  should  constitute  a  distinct  offence,  that  would  not 
invalidate  a  summary  trial  eonvictioii  in  which  ho  is  found  guilty  of 
each.    R.  v.  Yoo  Mock,  4  W.W.R.  1342,  1344,  21  Can.  Cr.  Oae.  400. 

Perjury  os  a  contewpf  of  doUrt] — Perjury  is  punishable  as  a  Con- 
tempt of  court  when  committed  before  a  court  of  record.  R.  v.  Evans, 
(1915),  8  W.W.R.  444,  21  B.C.R.  322.  But  noi  only  must  the  specific 
charge  he  di.Mtinctly  .Htatod  if  the  witness  is  to  ]ye  dealt  with  summarily 
for  contempt,  but  he  must  be  given  an  opportunity  of  giving  reasons 
a<rain$t  summary  measures  and  of  answering  the  charge.  Ibid.;  Ex  parte 
Oianrr  Hang  Kin  flOOO]  A.O.  312,  L.J.P.C  89;  JRc  Pollard,  L.R.  2 
P.C.  106. 

False  iiatJis  \m  extca«JadloUil  proeeedli^^ 

175.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who,  being  required  or  authorized 
by  law  to  make  any  statenieiit  on  oath,,  affirmation  or  solemn 
declaration^  thereupon  makes  a  statement  which  would  amount 
to  perjury  if  made  in  a  judicial  proceeding. 

Ofv«n]— Code  of  1892,  sec.  147 ;  English  Draft  Ck>de,  sec.  122.  See 
note  to  sec.  172. 

** Judicial  prooeeding"} — 8e«  deflnation  in  sec.  171,  sub-see.   (2). 

Formalities  of  indictmcntlSee  sees.  ^9  and  802,  852-8«^,  864. 

"  Which  v^ould  amount  to  perjury^  efc.]-^ecs.  170-171  deal  With 
the  elements  of  perjury  in  a  judicial  proceeding;  sec.  172  declares  that 
the  making  of  certain  false  oaths  in  non-judicial  proceedings  shall  be 
perjury,  while  sec.  176  applies  to  statements  or  declarations  which  are 
not  under  oath  and  are  not  necessarily  under  affirmation  or  solemn 
decoration  so  as  to  come  WVthm  m  i)\lVVie\l^  Jf  ked.  l'r5.'*"Hieiid-kpp'eahi' 
to  he  an  overlapping  in  •  sees.  172,  175  and  17&,  and  it  appears  >to) be 
vgaaUe  that  oflfenees  under  eec.  172  are  to  be  putiisheid  under  sec.  175 
only,  and  so  by  implication  to  limit  the  penalty  of  sec.  174,  sub-sec.  (1)  to 
eaaes  where  there  is  a  judicial  proceeding  as  defined  by  sec.  171,  sub- 
wc.  (2). 

IfAeni  to  mislead] — There  must  have  been  an  intent  to  mislead  in 
like  manner  to  tlie  intent  necessary  to  constitute  perjury  by  a  fWsie 
oath  in  a  judicial  proceeding;  R.  v.  Skelton,  3  Terr.  L.R.  58,  4  Can.  Or. 
Cas.  467;  but  whether  the  intent  to  mislead  must  be  aUeged  in  the 
indietment  may  depend  on  the  nature  of  the  particular  eh»rge;  B:  v. 
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Skelton,  supra ;  B.  v.  Sinclair,  12  Oan.  Gr.  Gas.  dO ;  and  see  B.  v.  Yaldon, 
17  O.L.B.  179,  13  Gan.  Gr.  Gas.  489;  B.  v.  Legros,  14  Gan.  Gr.  Gas.  164; 
B.  V.  Farrell,  20  aL.B.  182,  15  Gan.  Gr.  Gas.  283;  B.  v.  Tee  Mook,  4 
W.W.B.  1342,  21  Gaa.  Gr.  Gas.  400,  B.  v.  Lee  Ghu,  14  Gan.  Gr.  Gwi.  322 ; 
R.  V.  Doyle,  12  Can.  Gr.  Gas,  69. 

*' Bequired  or  authorized  by  law"} — These  words  may  be  contrasted 
with  the  language  of  see.  176 — "permitted  by  law  to  make  any  state- 
ment, etc.  before  any  officer  authorized  by  law  to  permit  it  to  be  made 
before  him,"  etc.  Sec.  176  appears  to  be  aimed  at  statutory  declara- 
tions uuder  the  Canada  Evidence  Act  when  made  purely  voluntarily 
and  not  because  of  the  declaration  being  a  legal  necessity  for  any 
purpose.  Sec.  175  with  its  more  onerous  penalty  might  be  applied  if 
the  statutory  declaration  were  a  legal  necessity  under  some  other  statute, 
although  pro  forma  a  declaration  under  the  Canada  Evidence  Act.  There 
is  a  diversity  of  judicial  opinion  as  to  whether  the  person  making  a 
statutory  declaration  can  be  said  to  be  '*  required  or  autliorized  by 
law"  to  make  it  merely  because  the  fumiahing  of  such  a  declaration 
had  by  contract  been  made  a  condition  precedent  to  a  right  of  action 
in  the  courts.  Stuart,  J.,  in  B.  v.  Nie**  (1»15),  9^  W.W.B.  938,  thought* 
it  could,  while  Beck,  J.,  was  of  the  contrary  opinion.  Harvey,  G.  J.^  fnd 
Scott,  J,,  supported  the  conviction  in  that  case  on  the  ground  that  it 
was  a  good  conviction  for  an  offence  under  sec.  176,  in  respect  of  a 
declaration  which,  nnder  sec.  36  of  the  Canada  Evidence  Afct,  the  de- 
feiidant  was  i)eTmitted  to  make  before  a  notary.  On  a  criminal  trial 
before  County  Judge  Wilson,  in  British  Columbia,  B.  v.  Phillips  (1908), 
14  B.C.B.  194,  14  Gan.  Gr.  Gas.  239,  it  was  held  in  effect  that  the 
statutory  permission  for  the  notary  or  other  official  to  receive  the 
declaration  necessarily  meana  that  the  declarant  is  "  authorized  by  laW  " 
to  make  a  declaration.  That  decision  is,  however,  open  to  qneation'  in 
view  of  the  decision  in  Bb  v.  Nier,  supra. 

Corrohorationlr—The  statutory  requireqient  of  conoboration  as  to 
perjury  (Code  sec.  174),  was  held,  in  B.  v.  Phillips,  14  B.C.B.  194,  14 
Can.  Gr.  Cas<  239,  not  to  extend  to  a  false  statutory  declaration  punish- 
able  under  sec  175. 

False  statem^ntH  In  extra-jodlclal  proceedings. 

176.  Every  one  is  guilty  of  an  indictable  offenae  and  liable 
to  two  years'  impriRonment  who,  upon  any  occasion  on  which 
lie  is  pennitted  by  law  to  make  any  statement  or  declaration 
before  any  officer  authorized  by  law  to  permit  it  to  be  made 
before  him,  or  before  any  notary  public  to  be  certified  by  him 
as  such  notary,  makes  a  statement  which  would  amount  to  per- 
jury if  niade  on  oath  in  a  judicial  proceeding. 

OH^ift]-~Sec.  150,  Code  of  1892. 

F^nuaiHe^  of  indictmentl-^Bee  sees.  d59  and  862,  862-856^  864/   • 
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*'  Authorised  by  law  to  permit  it  to  he  made "] — See  note  to  sec. 
175. 

Corroboration] — The  offence  under  see.  176  is  not  perjury  within 
•ec.  1002  as  to  corroboration  for  the  offence  of  "perjury,  sec.  174," 

False  statutory  declaration] — See  note  to  sec.  175. 

*■ //  made  on  oath  in  a  Judicial  prooeeding  "] — See  sees.  170,  171, 
174. 

FabricatlBg  eTi4eipce»        , 

177.  Every  one  is  guilty  of  an  indictable  offence  and  IkMc 
to  seven  years'  imprisonment  who,  with  intent  to  mislead  any 
court  of  justice  or  person  holding  any  such  judicial  proceedings 
fabricates  evidence  by  any  means  other  than  perjury  or  subor- 
nation of  perjury. 

Origvn]—See.  151,  Code  of  1892. 

Fortnalitiee  of  indictment]— Hee  sees.  859  and  862,  852-856,  864. 

Inciting  to  give  false  evidence] — It  is  a  common  law  misdemeanor  to 
incite  a  witness  to  give  particular  evideace  where  the  inciter  does  not 
know  whether  it  be  true  or  false.  Sx  parte  Overton,  2  Bose  257.  This 
offence  differs  from  subornation  in  that  it  is  not  necessary  to  prove 
that  the  evidence  was  in  fact  given,  or  was  false  to  the  knowledge  of 
the  witness.  Archbold  Gr.  Evid.,  1019.  And  by  Code  sec  70  every  one 
who  counsels  or  procures  another  to  be  a  party  to  an  offence  is  a  party 
to  every 'offence  which  that  other  eommits  in  consequence  of  such  conn* 
selling  or  procuring,  and  which  the  person  counselling  or  procuring 
knew,  or  ought  to  have  known,  to  be  likely  to  be  committed  in  consequence 
of  such  counselUng  or  procuring. 

The  offence  is  complete  if  the  evidence  is  fabricated  with  intent  to 
mislead  a  judicial  tribunal  even  if  the  evidence  is  not  used.  B.  v. 
Vreones  [1891],  1  Q.B.  360 ;  17  Cox  C.C.  267 ;  60  L.J.M.C.  62. 

Summary  4fHi2]— See  B.  v.  Harding  (1918),  13  O.W.N.  37. 

Dissuading  witness  from  giving  evidence] — See  sec.  180, 

CovsplrlBg  to  bring  false  aeeasatlotis. 

178.  Every  one  is  guilty  of  an  indictable  offence  who  con- 
spires to  prosecute  any  peraon  for  any  alleged  offence,  knowing 
such  person  to  be  innocent  thereof,  and  shall  be  liable, — 

(a)  to  imprisonment  for  fourteen  years  if  such  person 
mighty  upon  conviction  for  the  alleged  offence,  be 
sentenced  to  death  or  imprisonment  for  life; 

177 


• 


[^aiS]  Criminal  Oo©b  (Pabt  IV) 

(b)  to  imprisonment  for  ten  years  if  such  pefeOii  might, 
upon  conviction  for  the  alleged  offence,  be  sentenced 
to  imprisonment  for  any  term  less  than  life. 

OHgin]—Hec.  152,'Oo(lo  of  1892. 

Other  cotispiraries] — As  to  conspiracy  to  defraud,  see  Code  sec.  444, 
and  conspiracy  to  con^init  an  indictal)lo  offence,  sec.  57r»,  and  note  to 
the  latter  section  on  the  subject  of  conspiracies  generally. 

Adniinlsterinic  oaths  without  authority.— Exee|>ffoikii.  '  '      '  •"'    '    ' 

170,  Every  jii8ti(«  or  other  jierson  who  administers,  or  5a4i4cs 
or  allows  to  ])e  adminiKtered,  or  irewives,  or  causes  or  allows  to 
he  received,  any  oatli  or  affirmation  touching  any  matter  or 
fhing  whereof  f:ucli  justice  or  other  person  has  not  jurisdtolion 
or  cognizance  liy  some  law  in  force  at  the  time  being,  or  not 
authorized  or  required  by  any  such  law,  is  guilty  of  an  indictable 
offence  and  liable  to  a  fine  not  exceeding  fifty  dollars,  or  tt) 
imprisonment  for  any  term  not  exceeding  three  months. 

2.  Nothing  in  this  section  contained  shall  be  construed  to 
extend  to  any  oath  or  affirmation  before  any  justice  in  any 
matter  or  thing  touching  tlic  preservation  of  the  peace,  or  the 
prosecutjou,  trial  pr  .punishment  of  any  offence,  or  to  any  oatli 
or  affirmation  required  or  authorized  by  any  law  of  Canada, 
or  by  any  law  of  the  province  wherein  such  oath  or  aflirmation 
is  received  or -tidTOinistered,  or  is  to  be  used,  or  to  anv  oath  or 
aflirmation,  which  is  required  or  authorized  by  the  laws  of  any 
Torcigu  country  to  give  validity  to  an  instrument  in  writing 
or  to  evidence  designed  or  intended  to  be  used  in  such  foreign 
countrv. 

OHgin]—Sci^.  15^,  Code  of  1892f;  R.S.l^.  188fi,  Hh.  lil,  sec.  1. 

Affirmation  instead  of  oath] — Sec  Canada  Evidence  Act,  b«c.  14. 

Requisites  of  an   **  affidavit  '*] — In   1    Bacon's   Abridpm^nt   124,   an 
"affidavit"  is  defined  as  "An  Qatii.iW.WWtinft  niflne<J.,bjf  tJie  j^v|>'.^- . 
posinjj,  sworn  before  and  attested  by  him  who  hath  authority  to  adjnin- 
ister  the  same,''  and  see  Moxley  &  Wliitely's  Law  Dictionary,  qucftitig 
2  8tephen*s  Cbmmentaries ;  The  Annnal  Practice  (lf>15),  at  page  694. 

In  Phillips  V.  Prentice,  2  Hare  542.  12  L,J.  Ch.  p.  4.07  (1843),  Sir 
Ja,mes  Wifrrami,  V.-C,  hold  that  the  omission  in  an  affidavit  of  the  word 
*'  oath  "  or  some  equivalent  expression  is  not  cured  by  the  jurat  repre- 
senting it  as  •*  sworn/'  R.  v.  Marshafll  (1915') ,  24  Cfll*.  Gr.  Cas.  180, 
31  W.L.R.  702,  18  to  tha  eamo*  effect. 

178 


Obstructing  Justice  E&199]i 

r^rrnptiiig    witness.— Corroptinp    Juryman.— Accepting    brfbes.— 
WJIfnllr  obBtrnctinflT  course  of  Justice. 

180.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
lc>  two  years'  imprisonment  wlio, — 

(a)  dissuades  or  attempts  to  dissuade  any  person  by  threats, 

bribes,  or  other  corrupt  means  from  giving  evidon(U» 
in  any  cause  or  matter,  civil  or  criminal;  or, 

(b)  influences  or  attempts  to  influence,  by  threats  or  bribes 

or  other  corrupt  means,  any  juryman  in  his  conduct 
as  such,  whether  such  person  has  been  sworn  as  a 
juryman  or  not;  or, 

(c)  accepts  any  bril)e  or   other  corrupt  consideration   to 

abstain  from  giving  evidence,  or  on  account  of  his 
conduct  as  a  juryman ;  or, 

(d)  wilfully  attempts  in  any  other  way  to  obstruct,  pervert 

or  defeat  the  course  of  justice. 

On^itt]— Sec.  154,  Code  of  1892;  B.S.C.  1886,  ch.  173,  sec.  30,  as 
to  clauses  (b)  and  (c). 

Witfully  attempts] — Compare  as  to  the  meaning  of  "  wilful,"  sec. 
285  as  to  "  wilful  misconduct "  and  "  wilful  neglect "  under  the  latter 
section.  A  conviction  for  "unlawfully"  committing  an  act  does  not 
mifBeiently  charge  that  the  act  was  "  wilfully "  done  to  constitute  an 
offence  under  a  statute  which  makes  the  latter  an  essential  element 
of  the  offence.  Ex  parte  CShaughnessy,  8  Can.  Cr.  Cas.  136,  13  Que: 
K.B.  178.  Compare  sec.  205  as  to  wilfully  doing  any  indecent  act  iri 
a  public  place. 

C&rrupt  means  to  disstiode  a  witness] — If  threats,  bribes,  or  cormipt 
means  are  used,  it  is  no  answer  that  the  accused  believed  that  th» 
evidence  he  sought  to  suppress  was  untrue.  B.  v.  Silverman,  17  O.IaR; 
248,  14  Can.  Cr.  Cas.  79. 

Clause  (a)  is  limited  to  the  cases  of  witnesses  since  it  is  (Wily  wit- 
nes.scs  who  *'  give  evidence,"  but  it  includes  a  witness  who  has  not 
been  served  with  a  subpcena.  B.  v.  Lake,  (1906),  6  Terr.  L.B.  345,  3 
W.L-B.  244,  11  Can.  Cr.  Cas.  37. 

Competency  of  tribunal] — Code  sec.  180  contemplates  that  ih^,]^TAani 
to  be  dissuaded  from  giving  evidence  must  be  required  to  give  eyidejice 
before  a  tribunal  having  proper  authority  to  take  tlie  evidence;  if  is 
not  an  offence  to  dissuade  a  person  from  making  a  statement  before 
a  persKm  having  no  authority  whatever  to  take  evidence.  B.  v.  Bosen 
[1917J,  J  W.W.B.  582,  9  Sask.  L.B.  401,  27  Can.  Cr.  Cfts.  350. 
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Special  statutes  as  to  tampering  with  witnesses^ — ^Scc  Canacia  Tem- 
perance Act,  R.S.C.  1906,  eh.  152,  ftec.  150;  B.  v.  Armstrong  (1016),  26 
Can.  Cr.  Cas.  151,  36  O.L.R.  2,  9  O.W.N.  472 ;  R  \v  Lawrence,  43  UiJjCJ.B. 
164;  R.  V.  Gibson,  29  N.S.R.  88;  ex  parte  White  (1890),  30  N.B.R.  12; 
R.  V.  Le  Blanc  (1885),  8  Montreal  L.N.  114. 

Attempt  to  defeat  the  course  of  jitstice] — For  one  person  to  imper- 
sonate another  and  to  act  us  juryman  in  the  place  of  that  other  is  an 
interference  witli  the  (*()ur.se  of  justice  punishable  as  a  contempt  of 
court.    R.  V.  Levy,  ex  parte  Jlobbs  [1910],  W.N.  30,  32  Times  L.R.  238. 

But  wlierc  contempt  is  charged,  the  offence  must  be  distinctly  stated 
and  an  oj)portunity  given  tho  accused  to  au^iwer  the  cliarge.  R.  v. 
Kvans,  (re  Fisher)  (1915),  8  W.W.R.  444,  24  Can.  Cr.  Cas.  125;  Chang 
Hang  V.  Piggott  [1909],  A.C.  312. 

If  the  impersonation.be  by  a  man  not  qualified  to  scitc,  a  mistrial 
results.  R.  v.  Wakefield  (1918),  87  L.J.K.B.  319;  R.  v.  Mellor,  27 
L.J.M.C.  121,  1  Dears.  &  B.  468. 

It  is  an  obstruction  of  the  course  of  justice  to  publish  newspaper 
articles  inducing  the  jury  to  be  prejudiced  by  imputations  against  the 
character  of  a  person  charged  with  crime  which  would  not  be  admisj- 
sible  in  evidence  on  his  trial.    B.  v.  Tibbits  [1902],  1   K.B.  77. 

A  charge  under  sul)-8ec.  (d)  based  on  non-attendance  to  give  evi- 
dence should  indicate  some  reason  why  the  attendance  of  the  person 
who  waa  induced  by  the  accused  to  stay  away  was  essential  to  the  due 
administration  of  justice.  R.  v.  Lake,  6  Terr.  L.R.  345,  3  W.L.R-  244, 
11  Can.  Cr.  Cas.  37. 

** Any  ca/use  or  7natter,  civil  or  criminal**} — These  words  are  suffi- 
cient to  cover  every  proceeding  of  whatever  character  iu  any  court  of 
whatever  kind.  R.  v.  Lake,  supra;  R.  v.  Holland^  14  C.L.T.  294;  R.  v. 
Leblanc,  8  Mont.  L.N.  114;  R.  v.  Cornellier,  29  L.C.J.  69;  and  see 
R.  V.  Gibson,  29  N.S.R.  88. 

Conspiracies  and  attempts  generally] — See  sees.  72,  570-573. 

Ontario] — ^It  is  made  by  statute  in  Ontario  the  duty  of  the  sheriff 
at  the  sittings  of  the  High  Court  Divisrion  for  trials  by  jury  and  of  the 
court  of  general  sessions  of  the  peace  to  post  up  in  the  court-room  and 
jury-rooms,  and  in  the  general  entrance  hall  of  the  court-house,  printed 
copies  iji  conspicuous  type,  of  sec.  180  of  the  Criminal  Code.  B.S.O. 
1914,  ch.  64,  sec.  112. 

Contempt  of  court  bif  unfair  newspaper  comment] — See  sec.  322. 

Compoondliiir  penal  aetions. 

181.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  a  fine  not  exceeding  the  penalty  compounded  for  who,  having 
brought,  or  under  colour  of  bringing,  an  action  against  any 
person  under  any  penal  statute  in  order  to  obtain  from  him  any 
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I>€nalty,  compoTinds  the  said  action  without  order  or  consent 
of  the  court,  whether  any  offence  has  in  fact  been  committed  ' 
or  not. 

On^n]— Sec.  155,  Code  of  1802;    R.S.C.  1886,  ch.  173,  sec.  31. 

Compounding   a   criminal   prosecution] — An   agreement    to   stifle   or 
compound  a  criminal  prosecution  is  illegal  if  the  offence  be  really  one 
against  public  order  and  not  merely  a  quasi-criminal  offence  against  a 
private  party  as  to  which  the  law  affords  the  latter  a  remedy  of  pro- 
cedare  under  the  criminal  law.     Bruce  v.  Western  Canada  Flour  Mills 
Co.    (Man.)     [1917]   3  W.W.R.  365;    Kier  v.  Leeman,  9  Q.B.  371,  15 
L..J.Q.B.  359 ;  Windhill  v.  Vint,  45  Ch.    D.  351 ;  Fisher  v.  Appolinaris 
Co.,  '44  L.J.  Ch.  500,  L.B.  10  Ch.  App.  297  (a  trade  mark  prosecution) ; 
Williams  T.  Baylcy,  L.R.  1  H.L.  200 ;  Jones  v.  Merionethshire,  etc.,  Socy. 
[1892]   1  Cii.  173;   Morgan  v.  McFee   (1908),  14  Can.  Cr.  Gas.  308; 
McLatchic  v.  Haslam,  17  Cox  C.C.  402.     The  rule  applies  not  only  to 
offences  which  were  formerly  felonies  but  to  those  which,  although  mis- 
demeanors only,  were  more  particularly  offences  against  public  order 
rather  than  private  injuries.    Keir  v.  Leeman,  supra;  B.  v.  Mabee,  37 
U.C.Q.B.  248;    Morgan  v.  McFce  (1908"),  14  Can.  Cr.  Cas.  308  (Ont.). 
It  18  not  always  easy  to  determine  the  line  of  demarcation  between  the 
two  classes.    Obtaining  money  by  false  pretenses  has  been  held  to  be 
essentially  a  public  crime  not  to  be  compromised;    Morgan  v.  McFee, 
snpra;  but  common  assault  being  one  as  to  which  the  aggrieved  party 
may,  at  his  option,  take  either  civil  or  criminal  proceedings,  is  one  which 
may  be  compromised.    Keir  v.  Leeman,  supra.    So  also  are  trade-mark 
offences  as  to  which  the  Criminal  Code  adds  a  mode  of  criminal  prose- 
cation  to  the  civil  remedy  previously  available  and  gives  the  prosecutor 
a  choice  of  remedies.    Fisher  v.  Appolinaris  Co.,  L.B.  10  Ch.  App.  297. 
An  offence  is  compounded  when  the  agreement  is  made  not  to  prosecute 
for  it.    B.  V.  Burgess,  16  Q.B.D.  141.    It  is  important  in  many  cases  to 
ascertain  whether  the  compounded  offence  was  a  felony  or  a  misdeinetnor 
before  the  abolition  by  the  Criminal  Code  of  the  distinction  between 
them  as  regards  prosecution  for  the  offence  itself.     Compounding  a 
felony  was  illegal  at  common  law  and  constituted  in  itself  a  misdemeanor 
punishable  by  flne  and  imprisonment.    If  reparation  takes  the  form  of 
a  bargain  whether  with  the  accused  or  his  friends  that  he  will  not  be 
prosecuted,  the  bargain  is  illegal  and  cannot  be  enforced.     Jones  v. 
Merionethshire  [1892]  1  Ch.  173.    Whether  an  offence  against  a  pro- 
vincial statute  is  or  is  not  a  "  crime "  so  as  to  make  its  compromise 
illegal  will  depend  on  the  nature  of  the  offence  and  it  is  probable  that 
the  sane  considerations  would  apply  as  in  the  case  of  misdemeanors 
under  federal  law.    B.  v.  Mabey,  37  U.C.Q.B.  248;  re  Fraser  1  CJLJ. 
326.     Furthermore,  the  provincial  law  may  itself  declare  the  illegality 
of   a  compromise  and  impose  restrictions  and   penalties.     Stewart  v. 
Colonial  Engineering  Co.  (1908),  33  Que«  S.C.  42U.    Bo  the  compounding 
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of  a  qui  tam  action  without  the  consent  of  the  Crown  or  of  the  court 
may  be  prohibited  by  provincial  law  in  a  matter  within  the  scojm)  of 
provincial  legislation.     Laprcs  v.  Masse,  19  Que.  B.C.  275. 

It  is  open  to  the  court  in  investigating  the  legality  of  an  agreement 
by  friends  of  the  accused  to  make  reparation  to  the  defrauded  party 
to  find  that  it  was  an  implied  term  of  same  that  there  should  bo  no 
prosecution  although  there  was  no  express  promise.  Jones  v.  Merioneth- 
shire [1892]  1  Gh.  173  affirming  [1891J  2  Ch.  587;  Leggatt  v.  Brown 
(1899),  30  Ont.  R.  225,  affirming  29  Out.  E.  530.  Where  the 
public  have  a  higher  interest  than  the  private  prosecutor  be- 
cause of  the  offence  being  one  ageinst  public  order,  and  a 
true  bill  has  been  found,  the  private  prosecutor  is  not  without 
the  leave  of  the  court  to  abandon  the  prosecution  even  by  way 
of  offering  no  evidence.  R.  v.  Nicholson  (1899)  cited  in  Archbold*« 
Cr.  Pldg.  (1900)  1035;  and  if  he  takes  money  to  settle  the  prosecution 
he  may  be  liable  to  fine  under  the  statute  18  Eliz.  ch.  5.  R.  v.  Maso&u 
17  U.C.C.P.  534.  The  aggrieved  party  may  receive  back  the  money  or 
goods  of  which  he  was  dejirived  by  criminal  means  so  long  as  he  does 
not  agree  not  to  prosecute.  Morgan  v.  McFec  (1908),  14  Can.  Cr.  Cas. 
308. 

An  agreement  by  tliird  parties  to  pay  money  misapi^roprinted  by  a 
trustee  in  consideration  of  the  stifling  of  the  prosecution  would  be  in- 
valid as  founded  upon  an  illegal  consideration.  Major  v.  McCraney, 
29  S.C.R.  183,  2  Can.  Cr.  Cas.  547.  An  agreement  to  drop  a  prosecution 
for  malicious  injury  to  chattels  has  been  held  to  be  illegal  in  Alberta. 
Johnson  v.  Musselman  [1917],  1  W.W.R.  527,  28  Can.  Cr.  Cas.  165. 

The  justice  or  magistrate  holding  a  preliminary  enquiry  cannot  by 
his  assent  to  a  compromise  validate  an  invalid  agreement.  Morgan  v. 
McFee  (1908),  14  Can.  Cr.  Cas.  308, 

Corruptly  taking  reward  without  bdniriBg  offender  to  trial. 

182.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who  corruptly  takes  any  money  or 
len-ard,  directly  or  indirectly,  under  pretense  or  upon  account 
of  helping  any  person  to  recover  any  chattel,  money,  valuable 
security  or  other  property  which,  by  any  indictable  offence,  has 
l)een  stolen,  taken,  obtained,  extorted,  converted  or  disposed  of, 
unless  he  has  used  all  due  diligence  to  cause  the  offender  to  be 
brought  to  trial  for  the  same. 

Ort^w]— Sec.  156,  Code  of  1892;    B.S.C.  1886,  ch.   164,  sec.  89: 
24-25  Vict.  Imp.  ch.  96,  sec.  101. 

Beceivini;  money  to  assist  in  reoovering  stolen  goods] — If  the  pei-son 
receives  the  money  corruptly  and  with  no  intention  to  do  anythi-ng  for 
the  detection  of  the  thief,  he  is  pnnishable  under  this  section  although 
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he  had  uo  special  meaus  uf  iuforoiatioa  aud  did  not  knuw  or  pretend 
to  know  who  the  thief  was.  R.  v.  Ledbitter,  1  Mood.  C.C.  76;  B.  v. 
King,  1  Cox  GiGi««36i  Itiri  an  ottmnto  iikvvlMoitotatt  fvr^Uieiowstr^ili 
buying  back  from  the  thief  the  owner's  goods  without  taking  g1;m^  to 
have  the  thief  proseeifted.  R.  v.  Pascoe,  1  Den.  C.C.  456,  18  t. 
186. 


^1;ens  to 

J.J.m.C. 


AdTeriisIng  reward  and  immunity  for  offender.— Making  use  of 
w<Ms  in  adTMtiMMWl  4«  like  effeet.— Adrertlsing  lliat 
momdj  9^i9MceA  on  proi»ertar  t^MBn  ifill  h^  paid. 

183.  Every  one  is  liable  to  a  penalty  of  two  hundred  and 
fifty  dollars  for  each  offence,  recoverable  with  costs  by  any  person 
who  sues  for  the  sraitte  in  any  court  of  competent  jurisdiction, 
who, — 

(a)  publicly  advertises  a  reward  for  the  return  of  any  pro- 

perty which  has  lx?en  stolen  or  lost,  and  in  such 
advertisement  uses  auy  words  purporting  tliat  uo 
questions^  virill  be  asked ;  or,   ■ 

(b)  makes  iDse  of  any- words  in  any  pubHc  advertisement 

purporting  that  a  reward  will  be  given  or  paid  fot 
any  property  which  has  befen  stolen  ot  lost,  without 
seizing  or  making  any  inquiry  after  tlie  peisou 
producing  such  property;  oi*, 

(c)  promises  or  offers  in  any  such  public  advertisement  to 

return  to  any  pawnbroker  or  other  person  who 
advanced  money  by  way  of  loan  on,  or  has  bought, 
any  property  stolen  or  lost,  the  money  so  advanced 
or  paid,  or  any  other  sum  of  money  for  the  return 
of  such  property ;  or, 

(d)  prints  or  publishes  any  such  advertisement. 

Or»^]— Sec.  157,  Code  of  1892 ;    R4S.C.  1886,  ch.  164,  sec.  90\ 
Time  limitatwn] — Prosecution  to  be  within  six  months  ftom  eonti- 
miaaioii  of  offence.    Sec.  11410.  i 

Fmlse  declaration  in  respect  to  execution  of  Judgment  of  deaUu 

184.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment,  who  knowingly  and  wilfully  signs 
a  false  certificate  or  declaration,  when  a  certificate  or  declara- 
tion is  required,  with  rjespect  to  the  execution  of  judgment  of 
death  on  any  prisoner. 

Ort^n]— See.  158,  Code  of  1892 ;    R.S.C.  1886,  ch.  181,  sec.  W. 
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Escapes  and  Rescues. 
lleliig  at  large  while  under  Mnteaee  of  ImprlsoBment. 

* 

185.  Every  ojie  is  guilty  of  an  iadictable  offence  and  liable 
to  two  years'  imprisonment  who,  having  been  sentenced  to  im- 
prisonment, is  afterwards,  and  before ,  the .  expiration  of  the 
term  for  which  he  was  sentenced,  at  Urge  within  Canada  without 
some  lawful  cause,  the  proof  whereof  shall  lie  Ott  hi*h.  ' 

Origin]— Sec.  159,  Code  of  1892. 

"  Having  been  sentenced  "] — The  fact  of  the  sentenco  being  in  force 
when  the  defendant  was  found  at  larg^e  is  sufficiently  proved  by  the 
certificate  of  the  conviction  and  sentence,  if  the  judgment  remains  un- 
reversed, and  this  although  it  appears  on  the  face  of  the  certificate 
that  the  sentence  was  one  which  could  not  legally  have  been  inflicted 
on  the  defendant  for  the  offence  of  which  according  to  the  certificatr. 
he  had  been  convicted.  B.  v.  Finney,  2  G.  &  K.  274.  Where  the  con- 
viction is  by  jnstiees  on  summary  trial  under  Part  XVI  the  formal 
conviction  or  a  certified  copy  must  be  produced*.  R.  v.  Taylor,  12  Can. 
Or,  Cas.  245;   Code  sees.  793,  794. 

Tieket  of  Leave] — ^It  may  be  proved  as  a  defence  that  the  prisoner 
is  at  large  conditionally  under  a  license  or  ticket  of  leave  or  otherwise 
and  that  the  conditions  have  been  observed.  The  license  issued  under 
the  authority  of  the  Ticket  of  Leave  Acts,  B.S.C.  1906,  ch.  150,  may  be 
revoked  by  the  Governor-General  either  with  or  without  cause  assigned. 
B.  V.  Johnson,  4  Can.  Cr.  Oas.  178  (Que.).  The  revocation  by  the  Crown 
without  cause  assigned  does  not  interrupt  the  running  of  the  sentence, 
and  the  latter  terminates  at  the  same  time  as  it  would  had  no  license  been 
granted.  Ibid. ;  and  see  as  to  conviction  while  on  leave.  B.  v.  MeCoU, 
21  Man.  B.  552,  19  W.L.B.  515,  19  Can.  Cr.  Cas.  59. 

Pardon] — ^A  pardon  is  a  good  defence.    R  v.  Miller,  W31«  797,  1 
Leach  O.C.  74;  but  the  sentence  revives  if  the  terms  of  a  conditional 
.  pardon  are  not  observed.    B.  v.  Madan,  1  Leach  C.C.  223 ;  Aiekles'  Case, 
1  Leach  C.C.  390. 

Juvenile  delinquents] — See  the  Juvenile  Delinquents  Act  19Q8  Can. 
ch.  40,  as  amended  1912  Can.  ch.  30,  1914  Can.  ch.  39. 

"  Without  some  lawful  excuse  "] — Aside  from  the  provisions  of  the 
Code,  the  common  law  rule  was  that  the  period  during  which  a  person 
uuder  sentence  was  improperly  at  liberty  is  not  to  be  counted  as  part 
of  his  term  of  imprisonment.  B.  v.  Taylor,  12  Can.  Cr.  Cas.  245,  249 
(Alta.). 
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But  it  would  seem  that  if  tkere  has  been  arrest  under  a  sttmmary 
conviction,  the  term  of  the  sentence  will  continue  to  run  during  the 
period  for  which  the  accused  was  removed  to  a  hospital  from  the  gaol. 
B.  ▼.  Peters  (1918),  29  Can.  Cr.  Cas.  298  (N.S.>. 

Aji  order  made  by  a  magistrate  for  bail  pending  an  appeal  when 
in  fact  there  was  no  right  of  appeal,  does  not  afford  a  *'  lawful  excuse." 
B.  V.  Taylor,  12  Can.  Cr.  Cas.  245  (Alta.) ;  Robinson  v.  Morris,  19 
O.L.B.  633,  23  Can.  Cr.  Cas.  209,  overruling  B.  v.  Robinson,  14  O.L.R. 
319,  12  Can.  Cr.  Cas.  447. 

A  person  illegally  released  on  bail  must  be  held  to  have  known  the 
law  and  therefore  to  have  known  that  he  was  improperly  at  large.  R. 
V.  Taylor,  supra,  applying  Bank  of  N.S.W.  v.  Piper  [1897]  A.C.  383. 
But  where  the  granting  of  bail  is  declared  illegal  and  a  conviction  is 
made  in  respect  thereof  for  being  unlawfully  at  laiige,  the  sentence  for 
the  offence  may  properly  be  made  to  run  concurrently  with  the  equiva- 
lent of  the  unexpired  portion  of  the  original  sentence  which  is  to  be 
imposed  under  sec.  196  on  every  one  who  "  escapes  "  from  custody.  R. 
V.  Taylor,  supra ;  and  see  note  to  sec.  196. 

Territories] — The  offence  under  sec.  185  is  within  the  N.W.T.  Act, 
see.  66  (d)  as  an  escape  from  lawful  custody,  and  there  is  no  right  to 
elect  a  jury  trial  where  that  statute  is  in  force.  R.  v.  Taylor,  12  Can. 
Cr.  Gas.  245,  246. 

Effect  of  escape  on  pending  habeas  corpus  motion] — See  re  Bartels, 
13  Can.  Cr.  Cas.  69. 

A§sl8tlng  prisoner  of  war  to  eseape^-rAgsUtlng  while  at  large  on 
parole. 

186.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  live  years^  in^>riBoninent  who  knowingly  and  wilfully, — 

(a)  assists  any  alien  enemy  of  His  Majesty,  being  a  pris- 
oner of  war  in  Canada,  to  escape  from  any  place  in 
which  he  may  be  detained;  or, 
(fr).  a-Hsists  any  such  prisoner  as  aforesaid,  suffered  to  be  at 
large  on  his  parole  in  Canada  or  in  any  part  thereof, 
to  escape  from  the  place  where  he  is  at  large  on  his 
parole.'^  '   " 

Ort^}-~8ee.  160,  Code  of  1892;  52  Geo.  Ill  Xmp.  oh.  156;;6#55 
Vict.,  Imp.,  ch.  69,  sec.  1. 

Prteon-lirMeli* 

18T.  Every  6ne  is  guilty  of  an  indictable  offence  and  liable 
lo  seven  years*  imprisonment  who,  by  force  or  violence,  breaks 
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suiy  prieoQ  witib  iDtent  to  set  at  liberty  himself  or  any  person 
confined  therein  on  any  criminal  charge. 

Origin]— Sec.  161,  Code  of  1892. 

'^Prison"] — See  sec.  2,  sub-sec.  (30),  which  makes  this  term  include 
a  gaol,  lock-up,  guard-room  "  or  other  place  in  which  persons  charged 
with  the  commission  of  offences  arc  usually  kept  or  detained  in  custody," 

Where  it  is  proved  that  a  town  "  lock-up  was  constantly  used  as 
a  place  for  the  detention  of  persons  arrested  .upon  charges  of  criminal 
offences  and  that  the  defendant  was  a  prisoner  therein,  the  regularity 
of  .all  proceedings  neceasary  to  constitute  the  lock-up  a  regularly  estab- 
lished lock-up  or  prison  is  to  be  presumed.  R.  v.  Brown,  13  Can.  Cr. 
Caa.  133,  41  N.S.B.  293. 

"  By  force  and  violence  "] — where  force  and  violence  is  not  proved, 
the  charge  should  be  laid  for  an  escape  (sees.  189,  190,  196)  or  for 
unlawfully  being  at  large  while  under  sentence  (sec.  185)  or  for  an 
attempt  to  escape  (sec.  571).    See  B.  v.  Haswell^  Buss.  &  By.  458. 

Yukon  Territory] — As  to  summary  trial  in  the  Yukon  see  the  Yukon 
Act,  B,8.C.,  ch.  63  sec.  65. 

Attempt  to  break  prison. 

188.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
lo  two  years*  imprisonment  who  attempts  to  break  prison,  or 
^0  forcirilV  hf^ak.^  oiit  of  his' cell  of  malces  anV  breaclv  therein 
with  intent  to  escape  therefrom.  •  ^  i 

Ori/7tn}-iSeio..  162,  Code  of  1892;    B.S.C.  186&,  eh.  155,  sec  5. 

**  Prison"]— Bee  sec.  2,  sn^-sec.  (.W). 

"  Attempts  "  to  break  prison] — As  to  attempts  generally,  see  sec.  72. 
Doing  something  with  intent  to  commit  the  offence  is  not  necessarily 
sufficient  to  constitute  an  "  attempt."  B.  v.  Labourdette,  13  B.C.B.  443, 
13  Can.  Cr.  Oas.  379. 

Escapes  after  coiiTictioii.—E Reaping  from  prison, 

189.  Every  one  is  guilty  of  An  indictaWe  offence  and  liable 
to  two  years*  imprisonment  who, — 

(a)  having  been  convicted  of  any  offence,  escapeaiiPOiQ  aPiYi 
lawful  custody  in  which  he  may  be. under  gucli^<pi- 
viction;  or,         .  .  , 
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(ft)  whether  convicted  or  not,  escapes  from  any  prison  in 
which  he  is  lawfully  confined  on  any  criminal  charge. 

Orvwi]— Sec.  163,  Code  of  1892. 

"  Offence  ?] — See  sees.  15,  69-71.  The  word  "  oflfence  "  as  here  used 
is  presumably  restricted  to  offences  under  federal  jurisdAOti#n. . ,  !^hA 
question  whether  the  Prisons  Act,  B.S.C.  1906,  ch.  148,  sec.  3,  applied 
to  aA  offence  against  an  Ontario  Act  was  discussed  in  Bobinson  v.  Morris, 
19  O.L.B.  633,  23  Can.  Cr.  Cas.  209,  in  which  B.  v.  Bobinson,  14  O.L.B. 
519,  12  Can.  Cr.  Cas.  447  was  overruled,  but  the  court  found  it  luinecos* 
sary  to  determine  that  question,  as,  whether  it  applied  or  not^  the 
plaintiff  was  not  entitled  to  count  as  a  part  of  his  sentence  under  an 
Ontario  law,  the  time  during  which  he  had  been  allowed  out  on  bail 
after  conviction  and  before  his  arrest  on  a  warrant  of  commitment; 
and  this  would  be  so  whether  or  not  the  allowance  of  bail  under  the 
circumstances  was  illegal. 

"  Escapes "] — "  An  escape  is  where  one  who  is  arrested  gains  his 
liberty  before  he  is  delivered  by  due  course  of  law  {Termea  de  la  Ley);*' 
Bussell  on  Crimes  and  Misdemeanours,  7th  ed.,  vol.  1,  p.  555.  "It  is 
.  .  .  .criminal  in  a  prisoner  to  escape  from  lawful  confinement  on  a 
criminal  charge  though  no  force  or  artifice  be  used  on  his  part  to  effect 
9nch  purpose.  Thus,  a  prisoner  is  guilty  of  a  misdemeanour  if  he  goes 
out  of  his  prison  bj'  license  of  the  keeper  (Attorney-General  v.  Hobert 
(1631),  Cro.  Car.  210),  without  any  obstruction  .  .  .  or  if  he  Oj^capes 
in  any  other  manner,  without  using  any  kind  of  force  or  violence:" 
Bussell  oa  Crimes  and  Misdemeanours,  7th  ed.,  vol.  1,  p.  555;  (quoted 
in  B.  V.  Bapp,  23  Can.  Cr.  Cas.  203  at  208),  and  see  B.  v.  Nugent,  11 
Cox  C.C.  64.  Code  sec.  185  provides  specially  for  the  offence  of  a 
convicted  person  ujider  sentence  "being  at  large"  without  /)ome /(ayv^f^f  | 
excuse. 

"  Pmon  "]— See  sec.  2,  sub-sec.   (30). 

Bail] — The  escape  of  an  unconvicted  person  held  in  prison  to  answer 
a  charge  of  theft  is  a  bailable  offence  along  with  such  charge;  the 
reeognisanee  may  be  conditioned  to  suit  the  impending  trials  of  several 
offences  before  different  tribunals.  B.  v.  Drake  (1918)  29  Can.  Cr.  Cas. 
174,  per  Bussell,  J.  (N.S.). 

Justification  of  means  to  prevent  escape} — See  sees.  41-45. 

Prison  hreaehl — Soo  sees.  187,  188;.  the  Prisons  and  Beformatories 
Act,  B.S.C.  1906,  eh,  148,  as  amended  1908,  ch.  55,  1910,  ch.  48,  1912,  ch. 
43,  1913,  ch.  39,  1914,  ch.  14;  the  Penitentiaries  Act,  B.S.C.  1906,  ch. 
147,  as  amended  1913,  ch.  36. 

Yukon  Territory] — As  to  summary  trial  in  the  Yukon,  see  the  Yukon 
Act,  B.S.C.,  ch.  63,  sec.  65. 
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NorthrWest  Territoriesi — ^For  special  proTisiona  as  to  trial  see 
N.W.T.  Act,  B.S.C.,  ch.  62,  sees.  37-55. 

Becaption]—Qee  B.  v.  Hall,  27  Can.  Cr.  Cas.  1  (N.S.)  and  B.  v. 
Peters,  29  Can.  Cr.  Gas.  208  (N.S.). 

Eseape  from  f ustody. 

180.  Every  one  is  guilty  of  an  indictable  offenxse  and  liable 
to  two  years'  imprisonment  who  being  in  lawful  custody  other 
than  as  aforesaid  on  any  criminal  charge,  escapes  from  such 
custody. 

Origin]— Sec.  164,  Code  of  1892. 

'*  Other  than  as  aforesaid  "1— Ree  se<'s.  185-189. 

"  On  any  criminal  charge  *'] — If  a  prisoner  who  has  applied  for  a 
writ  of  habeas  corpus  in  review  of  an  extradition  warrant  escapes  after 
the  issue  of  such  a  writ  and  pending  the  argument  upon  its  return,  and 
thus  himself  puts  an  end  to  the  detention,  he  thereby  waives  all  right 
which  he  might  have  had  under  the  writ,  and  no  order  can  be  afterwards 
made  for  his  release,  even  though  he  may  have  meanwhile  again  come 
into  custody  of  the  same  sheriff.  If,  however,  in  such  a  case  he  is 
recaptured  or  surrenders  himself  again  into  custody,  the  Court  is  not 
precluded  from  granting  him  another  writ  of  habeas  corpus  under  proper 
circumstances,  and  where  there  has  not  already  been  an  adjudication 
upon  the  merits.    Be  Bartels,  15  O.L.B.  205,  13  Can.  Cr.  Cas.  59. 

And  see  ex  parte  Lamirande,  10  L.C.  Jurist  280. 

I 
I 
Rescuing  or  assisting  to  escape  In  other  cases.— Officer  permitting 

escape. 

191.  Every  one  is  guilty  of  an  indictjible  offence  and  liable 
lo  seven  years'  imprisonment  who, — 

(a)  rescues  any  person  or  assists  any  person  in  escaping,  or 
attempting  to  escape,  from  lawful  custody,  whether 
in  prison  or  not,  under  sentence  of  death  or  im- 
prisonment for  life,  or  after  conviction  of,  and  be- 
fore sentence  for,  or  while  in  such  custody  upon  a 
charge  of  any  crime  punishable  with  death  or  im- 
prisonment for  life;  or, 

(ft)  being  a  peace  officer  and  having  any  such  person  in  his 
lawful  custody,  or  being  an  officer  of  any  prison 
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in  which  any  such  person  is  lawfully  confined,  Totan- 

larily    and    intentionally    permits    him    to  -esciipc 
therefrom. 

Ori^nJ— Sec.  165,  Code  of  1892. 

Peace  officer^ — Sco  sec.  2,  sub-sec.  (26). 

Assisting  an  attempt  to  escape} — See  sec.  72  as  to  what  constitutes 
an  "  attempt."  If  a  prisoner  conceals  himself  with  the  intention  of 
escaping,  that  may  or  may  not  be  sufficient  evidence  of  an  attempt 
aecording  to  the  circumstances.  B.  v.  Labourdette,  13  B.C.B.  443,  8 
W.L.R.  402 ;  and  see  R.  v.  Hagel,  6  W.W.R.  164. 

**  Prison**} — See  sec.  2,  sub-sec.   (30). 

RescuiDg  or  assisting  to  escape  In  other  cases.— Olficer  permitifaig 
escape  In  other  cases. 

1&2.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  five  years'  imprisonment  who, — 

(a)  rescues  any  person,  or  assists  any  person  in  escaping, 
or  attempting  to  escape,  from  lawful  custody,  whetlicr 
in  prison  or  not,  under  a  sentence  of  imprisonment 
for  any  term  less  than  life,  or  after  conviction,  of, 
and  before  sentence  for,  or  while  in  such  custody 
upon  a  charge  of  any  crime  punishable  with  im- 
pjisoument  for  a  term  less  than. life;  or,  .    • 

(6)  being  a  peace  officer  having  any  such  person  iii>his 
lawful  custody,  or  being  an  officer  of  any  prison  in 
which  such  person  is  lawfully  confined,  voluntarily 
and  intentionally  permits  him  to  escape  therefrom. 

Ori(jin]—  Sec.  166,  Code  of  1892. 

**  Under  a  sentence  of  imprisonment "  etc,}--* A  person  acquitted  of 
crimo  on  the  ground  of  insanity  and  committed  by  order  of  the  Lieu- 
tenant-Governor to  an  asylum  for  the  criminal  iAsane  19  99  committed 
on  an  indeterminate  sentence  and  remains  in  custody  as  a  person  who 
has  committed  a  criminal  act,  see  Code  sees.  966-970;  another  person 
assiatiag  his  escape  from  the  aaylnm  is  liable  under  sec.  192. 

B.  T.  TrapaeU,  17  Can.  Cr.  Cas.  346. 

"Peace  ojjfoer"]— See  definition  of  this  term  in  Code  sec.  2  (26) 
as  amended  in  1913. 
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Esetpe  l^y  failure  to  perfomi  leeral  duty. 

183.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  year's  imprisonment,  who,  by  failing  to  perform  any 
legal  duty,  permits  a  person  in  liis  lawful  custody  on  a  criminal 
(charge  to  escape  therefrom. 

Orii;w]— Sec.  1()6A,  Code  of  1892;    6.1-64  Vict.  Can.  ch.  46,  sec.  3. 

Officer  permitting  escape  of  person  in  cnatody^ — The  section  is  aimed 
at  negligent  conduct  from  which  an  escape  results.  R.  v.  Shuttleworth, 
22  U.C.B.  372. 

A  person  who  has  power  to  bail  is  guilty  of  negligent  escape  by 
bailing  one  whom  he  knows  is  not  bailablo:  Russell  on  Crimes  and 
Misdemeanours,  7th  ed.,  vol.  1,  p.  557;  B.  v.  Bapp,  23  Can.  Cr.  Cas.  203^ 
206,  per'BiddeMv  T. 

Escape  by  conveylngr  things  Into  prison. 

184.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who  with  intent  to  facilitate  the 
escape  of  any  prisoner  lawfully  imprisoned  conveys,  or  causes  to 
be  conveyed,  any  thing  into  any  prison. 

Or»^t»i]— Sec.  167,  Code  of  1892. 

"  Prwo^f  "J— See  sec.  2,  sub-sec.   (30). 

Causlnjf  discharge  of  prisoner  under  pretended  authority. 

195.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who  knowingly  and  unlawfully, 
tmder  colour  of  any  pretended  authority,  directs  or  procures 
the  discharge  of  any  prisoner  not  entitled  to  be  so  discharged," 
and  the  person  so  discharged  shall  be  held  to  have  escaped. 

Origin]— Bet.  168,  Code  of  1892;  R.S.C.  18»6,  ch.  155,  sec.  8. 

Full  term  to  be  served  when  retaken. 

196.  Every  one  who  escapes  from  custody,  shall,  on  being 
retaken,  serve,  in  the  prison  to  which  he  was  sentenced,  a  term 
equivalent  to  the  remainder  of  his  term  unexpired  at  the  time 
of  his  escape,  in  addition  to  the  punishment  which  is  awarded 
for  such  escape. 
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2.  Any  imprisoniiient  so  awarded  may  be  to  the  peniteutiary 
or  prison  from  which  the  escape  was 'made. 

Orvin]— floe.  16f ,  Code  of  1892 ;    B.S.C.  1886,  ch.  155,  sec.  11. 

« 

Escapes  from  custody'\ — Where  a  person  has  been  illegally  released 
on  bail  he  has  technically  "  escaped  from  custody."  B.  v.  Taylor,  12 
Can.  Cr.  Cas.  244  at  250;  B.  v.  Bapp  (1914),  23  Can.  Cr.  Cas.  202  j 
Bobinson  v.  Morris,  23  Can.  Cr.  Cas.  209,  19  6.L.B.  633.  A  person 
convicted  and  sentenced  who  on  the  ground  of  appealing  obtains  his 
liberty  on  bail  although  there  was  in  fact  no  right  of  appeal,  must  be 
taken  to  have  known  the  lav.  and  the  fact. that  UiQ  magistrate  made 
the  illegal  order  for  bail  was  held  in  B.  v.  Taylor,  supra,  not  to  operate 
as  a  lawful  excuse  to  the  accused  ior  being  at  lajrge.  Bee  Code  sec.  16. 
But  quaere  whether  an  order  for  bail  is  not  within  Code  sees.  26'aiid  27 
BO  as  to  justify  not  only  the  officer  but  the  accused  as  a  person  in  good 
faith  "assisting  in  carrying  out  thie  same.**  The  latter  sections  fra^ly 
that  there  may  be  "lawful  assistance^*  in  carrying  out  an  order  made 
without  jurisdiction. 

What  sec.  27  demands  is  '*  good  faith  "  and  a  "  Ijelief  of  jurisdiction  " 
which  are  matters  quite  apart  from  the  legal  maxim  **  Ignorantia  legis 
non  excusat "  now  embodied  in  the  Code  as  sec.  22. 

An  escape  from  custody  puts  an  end  to  a  pending  habeas  corpus 
application  made  on  the  prisoner's  behalf,  but  a  new  writ  may  issue 
on  his  re-capture  or  surrender.  Be  Bartels  (1907),  15  O.L.B.  205; 
Ex  parte  Lamirando  (1866),  10  L.C.  Jur.  280. 

Beiurn  to  custody  after  escape] — The  prisoner  escaping  from  the 
eonstable's  custody  while  being  taken  to  jail  under  sentence  in  a  sum- 
mary conviction  matter  may  be  re-captured  under  the  original  commit- 
ment. B.  V.  Hall  (1916)  (N.S.),  27  Can.  Cr.  Cas.  1,  32  D.L.B.  236. 
The  escape  is  not  a  voluntary'  one  on  the  part  of  the  constable  where 
he  became  intoxicated  on  the  way  and  in  consequence  allowed  the 
prisoner  his  freedom.     B.  v.  Hall,  supra. 

If  the  person  summarily  convicted  was  in  fact  let  out  on  bail  before 
being  taken  in  charge  under  the  sentence  or  under  a  warrant  of  com- 
mitment, the  intermediate  period  until  his  close  custody  actually  com- 
menced will  not  count  as  part  of  his  sentence.  B.S.C.  1906,  ch.  148; 
Bobinson  v.  Morris,  19  O.L.B.  633,  23  Can.  Cr.  Cas.  209,  overruling 
B.  T.  Bobinson  (1907),  14  O.L.B.  519,  12  Can.  Cr.  Cas.  447;  and  see 
B.  V.  Taylor  (1906),  12  Can.  Cr.  Cas.  244. 

If  the  statute  B.8.C.  1906,  ch.  148,  sec.  3,  is  not  applicable  to  a 
summary  conviction  under  a  provincial  law,  the  term  of  imprisonment 
under  sueh  conviction  awarding  imprisonment  for  a  stated  number  of 
months  or  days  would  not  commence  until  the  accused  was  taken  into 
close  custody  under  the  conviction  or  commitment  or  until  his  lodgment 
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in  gaol  thereunder,  Bobiusoii  v.  Morris,  supra;  B.  v.  Bobinson  (1907), 
14  O.L.R.  519,  12  Can.  Cr.  Cas.  447,  overruled;  R.  v.  Taylor  (1906),  12 
Can.  Cr.  Cas.  244,  approved. 

Betum  to  custody  after  conditioiUMl  releasel — If  a  ecmvlct  released 
under  license  from  a  provincial  prison  is  sentenced  for  another  crime 
to  the  penitentiary  and  so  forfeits  his  license,  the  unexpired  term  in 
the  provincial  prison  is  not  to  be  added  to  the  peniteu'tiary  sentence^, 
but  after  the  expiry  of  the  latter  he  is  to  be  returned  to  the  provincial 
prison  to  serve  out  the  original  term,  or  if  that  sentence  is  under  a 
federal  law  and  the  second  sentence  is  in  another  province  he  may  be 
sent  to  a  prison  in  that  province  to  complete  the  first  sentence.  B.  v. 
McColl  (1911),  21  Man.  R.  552,  19  W.L.B.  515,  19  Can.  Cr.  Cas.  59. 

*' Penitentiary  "  or  "  fMriaon"] — ^By  sec.  2  (30),  unless  the  context 
otherwise  requires,  the  word  "  prison,"  when  used  in  the  Code,  include 
any  penitentiary,  common  gaol,  public  or  reformatory  prison,  lo<di-up, 
guard-room  or  other  place  in  which  persons  charged  with  the  commission 
of  offences  are  usually  kept  or  detained  in  custody. 
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PART  V. 

OFFBNCES  AGAINST  BELIQION^  MORALS  AND  PUBLIC  CONVBNIBNOB. 

Interpretation, 
Oefinftions. 

197.  In  this  Part,  unless  the  context  otherwise  requires, — 

(a)  '  theatre '  includes  any  place  open  to  the  public,  gratui- 
tously or  otherwise,  where  dramatic,  musical,  acro- 
batic or  other  entertainments  or  representations  are 
presented  or  given; 

(6)  'guardian^  includes  any  person  who  has  in  law  or  in 
fact  the  custody  or  control  of  any  girl  or  child  re- 
ferred to; 

• 

(c)  *  public  place*  includes  any  open  place  to  which  the 
public  have  or  are  permitted  to  have  access  and  any 
place  of  public  resort. 

Origin]— S  Edw.  VII,  Can.,  ch.  13,  sec.  2;  63-64  Vict.,  Can.,  ch.  46, 
sec.  3;  67-58  Vict.,  Can.,  ch.  57,  sec.  1. 

Public  placed — A  licensed  saloon  and  billiard  hall  is  a  "  public  place  " 
under  Code  sections  197  and  238,  and  a  person  causing  a  disturbance 
therein  by  being  drunk  is  liable  as  a  vagrant  under  sec.  238.  B.  v. 
Kearney  and  Denning,  12  Can.  Cr.  Cas.  349,  (Y.T.)  ;  Langrish  v.  Archer, 
10  Q.B.D.  44;  Ex  parte  Freestone,  25  L.J.M.C.  121. 

A  public  place  does  not  mean  a  place  devoted  solely  to  the  uses  of 
the  public,  but  it  means  a  place  which  is  in  point  of  fact  public,  as 
distinguished  from  private,  to  a  place  that  is  visited  by  many  persons, 
and  usually  accessible  to  the  neighboring  public.  A  place  may  be 
public  during  some  hours  of  the  day  and  private  during  other  hours. 
The  term  is  a  relative  one.  What  is  a  "  public  place  "  for  one  piirpose 
18  not  for  another.  A  "  public  place,"  within  the  meaning  of  fi  ^latute 
prescribing  the  time  and  place  for  posting  notices  of  tax  sales,  may 
not  be  a  "  public  place  "  within  the  common  law  definition  of  an  affray, 
and  so  a  place  which  is  public  in  one  community  is  not  necessarily  so 
in  another.    Eoullier  v.  Town  of  Magog  (1909),  37  Que.  S.C.  246. 
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"  Public  place  "  is  a  fluctuating  term,  and  the  meaning  varies  with 
the  context.  Qrove,  J.,  in Begina  v.  WeUard  (1884),  14  Q.B.D.  63,  said: 
"A  public  place  is  one  where  the  public  go,  no  matter  whether  they 
have  a  right  to  go  or  not." 


Offences  Against  Religion. 

Blasphemous  libels. — Question  of  fact — Expression  of  opinion. 

188.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  year's  imprisonment  who  publishes  any  blasphemous  libel. 

2.  Whether  any  particular  published  matter  is  a  blasphemous 
libel  or  not  is  a  question  of  fact:  Provided  that  no  one  is  guilty 
of  a  blasphemous  libel  for  expressing  in  good  faith  and  in  decent 
language,  or  attempting  to  establish  by  arguments  used  in  good 
faith  and  conveyed  in  decent  language^  any  opinion  whatever 
upon  any  religious  subject. 

Origin]— BeQ,  170,  Code  of  1892. 

Formalities  of  indictmentl—See  sees.  859,  861,  852,  853. 

Blasphemous  libel] — ^PubUcations  ^hich  in  an  indecent  and  maUcious 
spirit  assail  and  asperse  the  truth  of  Christianity  or  of  the  Scriptures  in 
language  calculated  and  intended  to  shock  the  feelings  and  outrage  the 
belief  of  mankind  are  punishable  as  blasphemous  libels.  B.  v.  Bradlaugh, 
15  Cox  C.C.  217;  B.  v.  Hetherington,  4  St.  Tr.  (N.S.)  563,  590;  B.  v. 
Pelletier  (1900),  6  Bevue  Legale,  N.S.  116.  But  if  the  decencies  of  con- 
troversy are  observed  even  the  fundamentals  of  religion  may  be  attacked 
without  the  right  of  being  guilty  of  blasphemous  libel.  B.  v.  Bamsay  &• 
Foote,  15CoxC.C.  231,  238,  1  Cab.  &  El.  126;  Odgers' Libel,  3rd  ed.,  466, 
And  see  re  Bowman,  Secular  Society  v.  Bowman  [1915],  2  Ch.  447,  31 
Times  L.B.  618. 

No  justification  of  a  blasphemous  libel  can  be  pleaded  nor  is  argu- 
ment as  to  its  truth  permitted.  Cooke  v.  Hughes,  By.  &  M.  112;  B.  v. 
Tunbridge,  1  St.  Tr.  (N.S.),  1168;  B.  v.  Hicklin,  L.B.  3  Q.B.  360. 
Code  sees.  910  and  911  as  to  pleas  of  justification  are  limited  to  cases 
of  defamatory  libels. 

Obstructing  officiating  clegyman. 

109.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years^  imprisonment  who,  by  threats  or  force,  unlawfully 
obstructs  or  prevents,  or  endeavours  to  obstruct  or  prevent,  any 
clergyman  or  other  minister  in  or  from  celebrating  divine  ser- 
vice, or  otherwise  officiating  in  any  church,  chapel,  meeting-^ 
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housey  school-house  or  other  place  for  diyine  worship,  or  in  or 
from  the  performance  of  his  duty  in  the  lawful  burial  of  the  dead 
in  any  churchyard  or  other  burial  place. 

Originl—Sec,  171,  Code  of  1892;  B.8.G.  1886,  eh.  156,  sec  1. 

Unlawfully  ohstructsl — There  is  no  offence  if  the  minister  had  not 
the  permiflsion  of  the  proper  ehurch  authorities,  but  was  in  fact  a  tres^ 
passer  in  attempting  to  conduct  the  service.  B.  ▼.  Wasyl  KapQ,  15 
Man.  B.  110,  1  W.L.B.  130,  9  Can.  Cr.  Gas.  186. 

Compare  Holiness  Movement  v.  Homer,  13  O.W.N.  29;  Stein  v. 
Hanser  (1913),  5  W.W.B.  971;  Free  Church  of  Scotland  v.  Overtoun 
[1904]  A.C.  515;  Zackljoiski  v.  Poluskie  [1908]  A.C.  65,  affirming  37 
Can.  S.C.B.  177,  and  see  the  case  below  at  1  W.L.B.  32. 

Ylolenee  lo  officiating  clergyman. 

200.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years*  imprisonment  who  strikes  or  offers  any  violence 
to,  or  arrests  upon  any  civil  process  or  under  the  pretense  of 
executing  any  civil  process,  any  clergyman  or  other  minister 
who  is  engaged  in  or,  to  the  knowledge  of  the  offender,  is  about 
to  engage  in,  any  of  the  rites  or  duties  in  the  last  preceding  sec- 
tion mentioned,  or  who,  to  the  knowledge  of  the  offender,  is  going 
to  perform  the  same,  or  returning  from  the  performance  thereof. 

Origin}— Bee.  172,  Code  of  1892;  B.S.O.  1886,  ch.  561,  sec.  1. 

Blainrblng  meetings  for  religions  worship  or  special  purposes. 

201.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction,  to  a  penalty  not  exceeding  fifty  dollars  and 
costs,  and  in  default  of  payment,  to  one  month's  imprisonment, 
who  wilfully  disturbs,  interrupts  or  disquiets  any  assemblage  of 
persons  met  for  religious  worship,  or  for  any  moral,  social  or 
benevolent  purpose,  by  profane  discourse,  by  rude  or  indecent 
behaviour,  or  by  making  a  noise,  either  within  the  place  of  such 
meeting  or  so  near  it  as  to  disturb  the  order  or  solemnity  of  the 
meeting. 

Oriffin^See.  173,  Code  of  1892;  B.S.C.  1886;  ch.  156,  sec.  2. 

Disturbing  public  meeting'] — ^If  a  person  not  belonging  to  the  asso- 
ciation which  rents  the  hall  enters  it  during  the  meeting  and  calls  upon 
his  own  co-religionists  to  leave  the  meeting  at  a  time  when  he  has 
no  privSege  of  addressing  the  audience,  he  is  liable  to  con^ctkm. 
Moore  v.  Gauthier,  14  Que^  K.B.  530,  H  Qm.  Cr.  Cas.  203. 
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Offences  Against  Morality. 
Bugrgery. 

202.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life  who  commits  buggery,  either  with  a 
human  being  or  with  any  other  living  creature. 

Ori^n]— Sec.  174,  Code  of  1892;  E.8.C.  1886,  ch.  157,  sec.  1. 

Buggery} — This  offence,  also  called  sodomy,  is  the  carnal  copulation 
against  nature  by  human  beings  with  each  other  or  with  a  beast.  1 
Bishop  Cr.  Law  380.  There  must  be  a  penetration  per  anum.  Archbold 
Cr.  Plead.  (1900),  879.  A*  penetration  of  the  mouth  is  not  sodomy; 
Bex  V.  Jacobs,  Buss.  &  By.  331 ;  but  is  punishable  as  an  act  of  indecency. 
See  sec.  206.  Unlike  rape,  sodomy  may  be  committed  between  two  per- 
sons,  both  of  whom  consent,  and  even  by  husband  and  wife.  B.  v.  Jelly- 
man,  8  C.  &  P.  604.  Whichever  is  the  pathic,  both  may  be  indicted. 
B.  V.  Allen,  1  Den.  CO.  364;  2  C.  &  K.  869. 

Evidence] — The  common  law  presumption  is,  that  a  person  under 
fourteen  is  incapable  of  having  carnal  knowledge,  not  merely  that  such 
a  person  is  incapable  of  committing  rape.  It  is  because  of  the  pre- 
sumption, so  understood,  that  a  person  under  fourteen  cannot  be  con- 
victed of  rape.  The  case  of  The  Queen  v.  Allen,  1  Den.  364,  shows  that 
the  same  presumption  appUes  to  cases  of  unnatural  crime.  B.  v.  Hartlen 
(1898),  2  Can.  Cr.  Cas.  12  (N.S.),  30  N.SJL  317.  Penetration  alone  is 
now  sufficient  to  constitute  the  offence.   Code  sec.  7. 

Evidence  is  not  admissible  to  prove  that  the  defendant  hM  a  general 
disposition  to  commit  the  offence.    B.  v.  Cole,  3  Buss.  Cr.,  6th  ed.,  251. 

An  equivocal  statement  of  the  accused  will  not  avail  as  an  adMis- 
sion  of  guilt.    B.  v.  Blyth,  28  Can.  Cr.  Cas.  20,  11  O.W.N.  406. 

TeUing  the  jury  to  disregard  evidence  improperly  admitted  as  to  a 
prior  offence  will  not  be  sufficient  to  validate  the  proceeding,  if  it  must 
have  resulted  that  notwithstanding  such  direction  the  jury  could  not 
clear  their  minds  absolutely  of  the  suspicion  created  by  such  evidence. 
B.  V.  Barron  (1913),  9  Cr.  App.  B.  236  [1914],  2  K.B.  570;  and  sec 
B.  v.  Bond  [1906],  2  K.B.  389,  21  Cox  C.C.  252. 

It  would  seem  that  a  prior  acquittal  for  buggery  wUl  be  an  answer 
to  a  subsequent  charge  for  any  lesser  offence  based  on  the  same  evi- 
dence and  for  which  he  might  have  been  convicted  on  the  prior  indict- 
ment. B.  V.  Barron  [1914],  2  K.B.  570.  But  the  decision  in  that  case 
that  a  subsequent  charge  of  gross  indecency  on  the  same  facts  was  not 
barred  under  the  English  law  is  probably  not  applicable  in  Canada 
because  of  the  special  provisions  of  the  Code  authorizing  conviction 
under  the  same  indictment  for  lesser  offences  necessarily  included 
therein.    See  sees.  907  and  951. 

ExcluHon  of  public  from  trial] — Code  sec.  645. 
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Wife  of  accused  a  ccmpelldble  witne98\ — This  flection  is  included 
amongst  those  specified  in  sub-sec.  2  of  sec  4  of  the  Canada  Evidence 
Act,  B.8.G.  1906,  ch.  145,  and  under  it  the  wife  of  the  accused  is  both 
a  competent  and  compellable  witness  for  the  prosecution. 

AseauXt  with  yateni\ — Code  sees.  293,  294. 

Acts  of  gross  indecency  with  male] — Code  sec.  206. 

Attempt  to  commit  buggery. 

203.  Every  one  is  guilty  of  an  indictable  oflfence  and  liable 
to  ten  years*  imprisonment  who  attempts  to  commit  the  offence 
mentioned  in  the  last  preceding  section. 

Ort^w]— Sec.  175,  Code  of  1892 ;  R.S.C.  1886,  ch.  157,  sec.  1. 

Evidence] — ^It  is  desirable  to  give  warning  to  the  jury  as  to  giving 
credence  to  the  evidence  of  l)oys  of  from  ten  to  twelve  years  in  cases 
of  assault  with  intent  to  commit  sodomy.  See  B.  v.  Cratchley  (1913), 
9  Or.  App.  B.  232. 

Exclusion  of  public  from  trial] — Code  sec.  645. 

Wife  of  accused  a  compellable  witness] — This  section  is  included 
amongst  those  specified  in  sub-sec.  2  of  sec.  4  of  the  Canada  Evidence 
Act,  B.S.C.  1906,  ch.  145,  and  under  it  the  wife  of  the  accused  is  both 
a  competent  and  compellable  witness  for  the  prosecution. 

Incest 

204.  Every  parent  and  child,  every  brother  and  sister,  and 
every  grandparent  and  grandchild,  who  cohabit  or  have  sexual 
intercourse  with  each  other,  shall  each  of  them,  if  aware  of  their 
consanguinity,  be  deemed  to  have  committed  incest,  and  be 
guilty  of  an  indictable  offence  and  liable  to  fourteen  years'  im- 
prisonment, and  the  male  person  shall  also  be  liable  to  be 
whipped:  Provided  that,  if  the  court  or  judge  is  of  opinion 
that  the  female  accused  is  a  party  to  such  intercourse  only  by 
reason  of  the  restraint,  fear  or  duress  of  the  other  party,  the 
court  or  judge  shall  not  be  bound  to  impose  any  punishment  on 
such  person  under  this  section. 

Ongin]—Sec.  176,  Code  of  1892;  53  Vict.,  ch.  37,  sec.  8;  Incest  Act, 
1906,  Imp.;  B.S.N.S.  3rd  series,  ch.  160;  B.S.N.B.  ch.  145;  24  Viet. 
(P.E.I.),  ch  27,  sec.  3. 

Evidence] — On  a  trial  for  incest,  the  only  evidence  against  the 
accused  was  that  of  the  child,  a  girl  of  11  years,  and  of  a  woman  who 
had  known  accused  and  the  girl  living  together  as  father  and  daughter 
for  some  seven  or  eight  months.  This  evidence  was  not  rebutted:-^ 
Held,  on  appeal,  that  this  was  not  sufficient  proof  of  relationship  to 
justify  a  conviction.     Bex  v.  Smith,  13  B.C.B.  384,  13  Can.  Cr.  Cas.  403* 
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Evidence  of  penetration  need  not  fdao  include  proof  of  emission. 
B.  V.  Lindsay,  26  Can.  Gr.  Cas.  163,  36  O.L.B.  171.    Ck)de  sec.  7. 

Medical  evidence  that  the  bodily  state  of  a  child  is  compatible  with 
her  story  is  corroboration  thereof.    Bex.  v.  Cooper,  10  Gr.  App.  B.  195. 

Oral  evidence  is  not  admissible  to  prove  relationship  on  a  charge 
of  incest  in  the  Province  of  Quebec,  and  the  relationship  must  be  estab- 
lished by  the  production  of  extracts  from  the  registers  of  civil  status, 
as  required  by  the  provincial  laws  of  evidence  made  applicable  to  crim- 
inal proceedings  by  the  Canada  Evidence  Act,  sec.  35,  unless  the  absence 
of  such  registers  is  proved.  B.  v.  Garneau  (1899),  4  Can.  Cr.,  Cas.  69, 
S  Que.  Q.B.  447.  It  is  not  too  late  for  the  accused  to  object  that  oral 
evidence  is  insufficient  proof,  after  the  case  for  the  prosecution  has  been 
closed.    Ibid, 

In  Griffiths  v.  Beed,  1  Hagg,  E.C.C.  202,  Sir  John  Nicholl,  in  an 
incest  case,  the  parties  being  uncle  and  niece,  said: — "It  has  been  justly 
observed  that  the  charge,  if  true,  is  highly  criminal  and  scandalous; 
that  it  would  subject  the  party  to  a  severe  punishment  .  .  .  and 
that  therefore  the  proof  of  the  charge  must  be  clear  and  full." 

Although  in  that  case,  the  niece  had  given  birth  to  a  child,  whose 
paternity  was  unaccounted  for,  the  Judge  dismissed  the  case,  although 
the  uncle  and  niece  had  slept  in  the  same  room,  where  however  there 
were  two  beds,  for  thirteen  years. 

Even  assuming  that  direct  evidence  of  the  offence  is  wanting  in  the 
case,  the  court  hearing  a  case  reserved  on  the  question  whether  there 
was  any  evidence  on  which  the  conviction  could  be  made,  must  affirm 
it  if  a  fair  and  reasonable  inference  of  guilt  might  be  drawn,  and 
it  is  unable  to  say  it  was  improperly  drai^vTi;  and  where,  if  the  case 
were  being  tried  by  a  jury  it  could  not  properly  be  withdrawn  from 
them.     B.  v.  Ward  (N.S.),  24  Can.  Cr.  Cas.  75. 

Woman  as  accomplice} — The  corresponding  English  statute  is  the 
Incest  Act,  1906.  Where  the  parties  are  adults,  the  female  consenting 
t)ecomes  an  accomplice,  and  the  rule  as  to  corroboration  of  an  accom- 
plice's testimony  becomes  applicable;  that  is,  the  jury  should  be  warned 
Hgiainst  accepting  her  uncorroborated  story.  B.  v.  Dimes  (1911),  76  J.P. 
47,  7  Cr.  App.  B.  43;  B.  v.  Ball  [1911],  A.C.  47,  80  L.J.K.B.  69;  B.  v. 
Bloodworth  (1913),  9  Cr.  App.  B.  80. 

The  mere  oath  of  the  prosecutrix  that  she  resisted  to  the  best  of 
her  strength  does  not  prevent  her  from  being  an  accomplice.  It  is  open 
to  the  jury,  where  there  had  been  an  acquittal  on  another  charge  of 
rape,  to  believe  that  she  offered  some  resistance  and  eventually  sub- 
mitted, without  consenting  in  the  sense  of  acting  of  her  own  free  will. 
There  is  a  distinction  between  submission  and  permission.  The  amount 
of  corroboration  required  depends  on  the  degree  of  complicity  of  the 
woman ;  if  the  jury  finds  that  she  consented  she  would  be  an  accomplice. 
B.  V.  Dimes  (1911),  7  Cr.  App.  B.  43. 
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Where  such  corroboration  exists^  the  evidence  of  such  a  witness  of 
other  incestuous  acts  between  the  same  parties  (not  charged  in  the 
indictment)  is,  on  the  authority  of  B.  v.  Ball  [1911]^  A.C.  47,  admis- 
sible, but  if  such  evidence  is  uncorroborated,  'the  jury  should  be  warned 
against  it.    B.  v.  Bloodworth,  8  Or.  App.  B.  80. 

Punishment  by  whipping]— Qee  sees.  80,  204,  276,  292,  293,  301, 
302,  446,  457,  1060. 

Wife  of  accused  a  oompeiUible  wiinessi — This  section  is  included 
amongst  those  specified  in  sub-sec.  2  of  sec.  4  of  the  Canada  Evidence 
Act,  B.8.C.  1906,  ch.  145,  and  under  it  the  wife  of  the  accused  is  both 
a  competent  and  compellable  witness  for  the  prosecution. 

Exclusion  of  public  from  trial] — Code  sec.  645. 

Evidence  of  small  children  not  under  oath] — See  Canada  Evidence 
Act,  B.S.C.  1906,  ch.  145,  sec.  16;  B.  v.  Pailleur,  20  O.L.B.  207,  15  Can. 
Or.  Gas.  339. 

Attempt] — See  sec.  670.  If  the  accused  has  done  what  he  could  to 
eommit  the  crime  of  incest  with  a  girl  of  seven  years,  he  is  properly 
eoBTicted  of  an  attempt.  B.  v.  Pailleur,  20  O.L.B.  207,  15  Can.  Cr. 
339. 


f  Bdecent  acts  In  public  places  or  as  an  Insalt. 

205.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction  before  two  justices,  to  a  fine  of  fifty  dollars  or 
to  six  months'  imprisonment  with  or  without  hard  labour,  or  to 
both  fine  and  imprisonment,  who  wilfully, — 

(a)  in  the  presence  of  one  or  more  persons  does  any  in- 
decent act  in  any  place  to  which  the  public  have  or 
are  permitted  to  have  access;  or, 

(h)  does  any  indecent  act  in  any  place  intending  thereby 
to  insult  or  offend  any  person. 

Origin]— Sec  177,  Code  of  1892;  58  Vict.,  ch.  37,  sec.  6. 

Evidence  of  single  offence  on  summary  conviction  charge^ — Only  one 
offence  shoold  be  included  in  a  single  information.  Code  see. 
710,  sub-sec.  (3).  The  same  limitation  applies  to  the  evidence 
in  support,  except  where  the  circumstances  of  other  offences  are  not 
only  admissible  in  proof  of  intent,  but  such  proof  is  needed.  B.  ▼• 
Boach  (1914),  23  Can.  Cr.  Cas.  28,  6  O.W.N.  632;  Thompson  v.. 
Director  of  Public  Prosecutions  [1918],  87  L.J.K.B.  478,  affirmingj 
B.  V.  Thompson,  86  L.J.K.B.  1321,  [1917]  2  K.B.  630;  Perkins  v. 
Jeffery,  84  L J^.K.B.  1554,  [1915]  2  K.B.  702 ;  B.  v.  Fisher.  79  L.J.K.B. 
187,  [1910]  1  KB.  149;  B.  v.  Bodley,  82  L.J.K.B.  1070,  [1913]  3  K.B. 
468;  B.  V.  Mackenzie  (1910),  6  Cr.  App.  B.  64;  Director  of  Public 
Prosecutions  v.  Ball,  80  LJ.K.B.  691,  [1911]  A.C.  47;  Dal  Singh  v. 
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King-Emperor  (1917),  86  L.J.P.C.  140;  Makin  v.  Attorney-General  of 
N.S.W.,  63  L.J.P.C.  41,  [1894]  A.C.  57;  R.  v.  Rhodes,  68  L.J.Q.B.  83, 
[1899]  1  Q.B.  77 ;  B.  v.  Ollis,  69  L. J.Q.B.  918,  [1900]  2  Q.B.  758. 

Evidence  of  the  complainant  of  a  prior  indecent  exposure  by  the 
defendant  a  few  weeks  previously  is  properly  admitted  to  show 
that  she  was  not  mistaken  in  her  identification,  where  the  accused 
had  said  when  arrested  that  they  had  i^e  wrong  man;  such  evidence 
was  also  relevant  as  showing  that  what  was  done  by  the  accused  was  done 
wilfully  and  not  accidentally,  and  that  it  was  done  to  insult  the  com- 
plainant. Perkins  v.  Jeffery    [1915],  2  K.B.  702,  84  L.J.K.B.  1554. 

Wilful  indeoencyl — The  act  mu»t  have  been  done  wilfully.  B.  v. 
GUfford  (1916),  35  O.L.R.  287,  26  Can.  Or.  Gas.  5,  26  DX..R.  754; 
B.  V.  Gerald  <1916),  26  Can,  Gr.  Gaa.  7,  9  O.W.N.  346.  The  informar 
tion  is  defective  if  it  does  not  so  charge,  but  the  defect  may  be  cured 
by  the  evidence.  Code  see.  1124;  R.  v.  GUfford  (1916),  26  Can.  Cr. 
Gas.  5,  35  O.L.R.  287;  R.  v.  Gerald  (1916),  26  Can.  Gr.  Gas.  7;  ex  parte 
O'Shaughnessy,  13  Que.  K.B.  178,  8  Can.  Gr.  Gas.  136.  B.  v.  Tupper, 
11  Can.  Gr.  Gas.  199;  B.  v.  Barre,  15  Man.  B.  420,  11  Can.  Gr.  Gas.  1. 

Indecent  gestures  in  a  public  place  while  singing  an  obscene  song 
may  constitute  an  indecent  act  within  see.  205.  B.  v.  Jourdan,  8  Can. 
Gr.  Gas.  337. 

Place  to  which  public  have  access] — It  will  be  noticed  that  where 
•the  act  is  done  with  intent  to  insult  or  offend  (sub-sec.  (&)  ),  the 
phrase  used  is  "  in  any  place "  as  distinguished  from  the  limitation 
made  in  sub-sec.  (a).  Berman  v.  Kocurka  (1915),  25  Ga!h.  Gr.  Gas. 
44  (Que.) 

Sub-sec.  (a)  does  not  aim  at  the  punishment  of  an  act  of  indecency 
unless  there  is  some  third  person  present  at  the  time  of  the  occurrence. 
Stephen's  Digest,  6th  ed.,  p.  132;  Begina  v.  Wellard  (1884),  14 
Q.B.D.  63;  Thallman's  Case  (1863),  L.  &  G.  326;  Belt  v.  Cook  (1912), 
20  Can.  Gr.  Gas.  201,  8  D.L.B.  217,  27  O.L.B.  406;  Begina  v.  Watson 
(1847),  2  Cox  C.C.  376;  Elliot's  Case  (1861),  L.  &  C.  103. 

Under  this  sub-section  the  act  is  punishable  only  when  committed 
in  any  place  to  which  the  public  have  or  are  permitted  to  have  access. 
The  phraseology  of  the  English  statute  14  &  15  Vict.,  ch.  100,  sec.  29,  is 
different  in  that  respect.  B.  v.  Clifford  (1916),  35  O.L.B.  287,  26 
Can.  Gr.  Gas.  5,  26  D.L.B.  754. 

A  massage  parlor  has  been  held  to  be  a  public  place.  B.  v.  Clifford, 
35  O.L.B.  287,  26  Can.  Cr.  Gas.  5;  and  see  ex  parte  Walter,  Bamsay's 
App.  Gas.,  Que.  183;  B.  v.  Lavasseur,  9  Montreal,  L.N.  386. 

Wife  of  accused  a  compellable  witness'] — This  section  is  included 
amongst  -those  specified  in  sub-sec.  2  of  sec.  4  of  the  Canada  Evidence 
Act,  B.S.C.  1906,  ch.  145,  and  under  it  the  wife  of  the  accused  is  both 
a  competent  and  compellable  witness  for  the  prosecution. 

Excluding  public  from  trial] — See  sec.  645. 

200 


Opfbnces  Against  Morality  [§2M] 

Aetfl  of  grross  Indecencj  between  male  persons. 

206.  Every  male  person  is  guilty  of  an  indictable  offence 
and  liable  to  five  years'  imprisonment  and  to  be  whipped  who, 
in  public  or  private,  commits,  or  is  a  party  to  the  commission 
of,  or  procures  or  attempts  to  procure  the  commission  by  any 
male  person  of,  any  act  of  gross  indecency  with  another  male 
person. 

Ofigml—See.  178,  Code  of  1892;  53  Vict.,  Can.,  ch.  37,  sec.  5;  Crim- 
inal Law  Amendment  Act,  1885,  Imp.,  48-49  Viet.,  oh.  69,  sec.  11. 

Exchkding  yublic  from  trial'\ — Code  sec.  645. 

Corrdhwatian  of  accompliee^a  testimonyl — See  note  to  sec.  1002; 
B.  v.  Williams  (1914),  23  Can.  Cr.  Cas.  339;  7  O.W.N.  426. 

Wife  of  accused  a  oompelldble  mtness'ji — ^Evidence  Act,  B.S.C.  1906, 
ch.  145,  sec  4. 

Oroaa  indecency  between  male  persons} — ^As  said  by  Lord  Sumner  in 
Thompson  v.  Director  of  Public  Prosecutions  (1918),  87  L.J.K.B.  478, 
485,  "  experience  tends  to  show  that  these  offences  against  nature  con- 
note an  inversion  of  normal  eharacteristi<»  which,  while  demanding 
punishment  as  offending  against  social  morality,  also  partake  of  the 
nature  of  an  abnormal  physical  property."  Evidence  may,  therefore,  be 
admissible  on  a  question  of  disputed  identity,  to  show  that  articles  found 
in  the  possession  of  the  accused  stamped  him  as  a  person  having  a 
propensity  to  commit  indecent  acts  of  the  class  charged.  Thompson  v. 
Director  of  Public  Prosecutions  (1918),  87  L.J.K.B.  478,  H.L.,  afltai- 
ing  B.  V.  Thompson,  86  L.J.K.B.  1321  [1917],  2  K.B.  630,  C.A.  See 
also  B.  V.  Williams  (1914),  23  Can.  Cr.  Cas.  389,  7  O.W.N.  426;  B.  v. 
Jones  [1896],  1  Q.B.  4. 

Indecency  accompanied  by  assault] — ^See  Code  sees.  292-294. 

Obseene  or  Immoral  books  or  plcturesr— Indecent  show*— Drugs  for 
abortion*— Adrertislng  Tenereal  preparations*— Qnestlons  lor 
Jndge  and  Jury*— Motlres. 

207.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who  knowingly,  without  lawful 
justification  or  excuse^ — 

(a)  makes,  manufactures,  or  sells,  or  exposes  for  sale  or 
to  public  view,  or  distributes  or  circulates,  or  causes 
to  be  distributed  or  circulated,  or  has  in  his  posses- 
sion for  sale,  distribution  or  circulation,  or  assists  in 
such  making,  manufacture,  sale,  exposure,  having  in 
possession,  distribution  or  circulation,  any  obscene 
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book  or  other  printed,  typewritten  or  otherwise  writ- 
ten matter,  or  any  picture,  photograph,  model  or; 
other  object  tending  to  corrupt  morals,  or  any  plate* 
for  the  reproduction  of  any  such  picture  or  photo- 
graph;  or, 

(6)  publicly   exhibits  any   disgusting  object  or  any   inr 
decent  show;  or, 

(c)  offers  to  sell,  advertises,  publishes  an  advertisement  of;, 
or  has  for  sale  or  disposal  any  means  or  instructicms 
or  any  medicine,  drug  or  article  intended  or  repre- 
sented as  a  means  of  preventing  conception  or  of 
causing  abortion  or  miscarriage;  or  advertises  or 
publishes  an  advertisement  of  any  means,  instruc- 
tions, medicine,  drug  or  article  for  restoring  sexual 
virility  or  curing  venereal  diseases  or  diseases  of  the' 
generative  organs. 

2.  No  one  shall  be  convicted  of  any  offence  in  this  section- 
mentioned  if  he  proves  that  the  public  good  was  served  by  the* 
acts  alleged  to  have  been  done,  and  that  there  was  no  excess  in 
the  acts  alleged  beyond  what  the  public  good  required. 

8.  It  shall  be  a  question  for  the  court  or  judge  whether  the* 
occasion  of  the  manufacture,  sale,  exposing  for  sale,  publishing,, 
or  exhibition  is  such  as  might  be  for  the  public  good,  and  whether 
there  is  evidence  of  excess  beyond  what  the  public  good  required 
in  the  manner,  extent  or  circumstances  in,  to  or  under  which 
the  manufacture,  sale,  exposing  for  sale,  publishing  or  exhibition 
is  made ;  but  it  shall  be  a  question  for  the  jury  whether  there  is 
or  is  not  such  excess. 

4.  The  motives  of  the  manufacturer,  seller,  exposer,  publisher 
or  exhibitor  shall  in  all  cases  be  irrelevant. 

Onginl-Sec.  179,  Code  of  1892. 

"  Knowvngly  "'} — In  Brownlie  v.  CamphiU,  5  App.  Cas.  982,  Lord 
Blackburn,  quoting  with  approval  from  Bell  v.  Gardner,  4  M.  &  G.  11, 
(Tindal,  C.J.)  said:  "'We  can,  in  fact,  regard  the  possession  of  the 
means  of  knowledge  only  as  affording  a  strong  observation  to  -the  jury 
to  induce  them  to  believe  that  the  party  had  actual  knowledge  of  the 
circumstances;  but  there  is  no  conclusive  rule  of  law  because  a  party 
has  the  means  of  knowledge  he  has  the  knowledge  itself."  Tindal,  CJ., 
further  said :     "  There  may  be  cases  where  the  existence  of  the  means 
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of  knowledge  might  lead  irrefnstibly  to  the  inference  that  the  xmrty 
liad  actual  knowledge." 

The  insertion  of  the  word  "knowingly"  in  the  place  where  it  is 
found  makes  it  incumbent  on  the  prosecution  to  give  some  eyideiice  of 
knowledge.    B.  v.  Beaver,  9  O.L.B.  418,  9  Can.  Or.  Gas.  415. 

A  like  use  of  the  word  "knowingly"  in  the  English  Licensing 
Act,  1872,  was  held  by  Day,  J.,  in  Sherras  v.  De  Butzen  [1895],  1  Q3. 
918,  at  p.  921,  to  shift  the  burden  of  proof  from  the  defence  to  the 
prosecution.  See  also  Bank  of  New  South  Wales  v.  Piper  [1897],  A.C. 
383,  at  p.  389,  and  MuUins  v.  Collins  (1874),  L.B.  9  Q.B.  292. 

The  omission  of  the  word  "knowingly"  from  the  warrant  of  com- 
mitment  was  held  to  be  fatal  in  B.  v.  Graf  (1909),  19  O.L.B.  238,  15  Can. 
Cr.  Cas.  193,  where  tiiere  was  a  like  omission  from  the  information; 
but  a  direction  was  given  for  the  further  detention  of  the  person  eon* 
victed  80  that  a  new  warrant  confonning  with  a  regularly  amended 
conviction  could  be  issued.    Ibid. 

Without  lawful  justification  or  excuse] — ^No  one  can  be  convicted 
imder  the  section  unless  "without  lawful  justification  or  excuse"  he 
does  the  act  for  which  the  prosecution  is  brought.  The  duty  of  show- 
ing the  absence  of  this  justification  or  excuse  is  on  the  Crown;  B.  v. 
Beaver  (1905),  9  O.L.B.  418,  9  <3an.  Cr.  Cas.  415;  B.  v.  St.  Clair,  28 
O.L.B.  271;  while  the  onus  of  proving  that  the  public  good  was  served 
is  thrown  on  the  accused.  A  lawful  justification  or  excuse  must  exist 
in  fact,  and  not  in  mere  belief.  Lyons  &  Sons  v.  Wilkins  [1896],  1  Ch. 
811;  Bead  v.  Friendly  Society  of  Operative  Stonemasons  [1902],  2  K.B. 
88,  732;  Glamorgan  Coal  Co.  v.  South  Wales  Miners'  Federation  [1903], 
1  EJ3.  118  [1903],  2  K.B.  545.  So  the  public  good  must  be  actually 
Berred,  and  an  intention  so  to  serve  it  is  not  sufficient.  B.  v.  St.  Clair 
(1913),  21  Can.  Cr.  Cas.  350,  364,  28  O.L.B.  271,  4  O.W.N.  856, 12  D.L.B. 
710. 

The  same  test,  therefore,  may  be  applied  in  determining  whether 
a  lawful  justification  or  excuse  existed  in  fact,  or  whether  the  public 
good  was  in  fact  served.     Ibid. 

Obscenity  defined} — "  Obscenity,"  in  criminal  law,  is  defined  in 
.  Bouvier's  Iaw  Dictionary,  as  "  such  indecency  as  is  calculated  to  viola- 
tion of  the  law  and  the  general  corruption  of  morals  " ;  that  is,  it  must 
have  a  tendency  to  violate  some  law  and  to  corrupt  morals.  There 
mTist  be  the  two  elements;  abusive  language  violates  the  law  of  peace 
Imt  does  not  necessarily  corrupt  morals;  when  the  both  are  combined 
it  becomes  obscene.  A  publication  may  be  technically  obscene,  yet,  it 
is  only  when  it  tends  to  corrupt  the  morals  by  inflaming  the  passions 
and  inciting  to  immoral  conduct  that  it  is  punishable.  B.  v.  Ballentine, 
22  Can.  Cr.  Cas.  385,  14  E.L.B.  278;  B.  v.  Beaver  (1905),  9  O.L.B. 
418,  9  Can.  Cr.  Cas.  415,  5  Ont,  W.B.  102. 

803 


[§«7]  Cbiminal  Code  (Pabt  V) 

A  newspaper  proprietor  may  be  liable  for  publishing  another's  «dver- 
tisement  in  his  newspaper  offering  obscene  prints  for  sale.  B.  v.  De 
Mamy  [1907],  1  K.B.  388. 

Possessing  obscene  pietare  for  oirculation'\ — See  R.  v.  McOutcheon,  15 
Can.  Cr.  Cas.  362. 

"  Teridvng  to  corrupt  morals  "]— In  B.  v.  St.  Clair,  21  Can.  Cr.  Cas. 
350,  at  369, 12  D.L.R.  710,  28  O.L.B.  271,  Hodgins,  J.A.,  said:  'T  should 
be  disposed  io  think  that  the  words  *  tending  to  corrupt  morals '  apply 
to  everything  which  precedes  them  in  sub-sec.  (a).  See  Rex  v.  Beaver, 
8  Can.  Crim.  Cas.  415,  at  p.  422,  9  O.L.B.  418,  at  p.  424;  Bex.  v.  Britnell 
(1912),  20  Can.  Crim.  Cas.  85,  at  p.  93,  26  O.L.B.  136,  at  p.  143.  In 
The  King  v.  Macdougall  (1909),  39  N.B.B.  388,  15  Can.  Crim.  Cas.  466, 
at  pp.  476,  480,  they  are  so  applied.  In  the  eases  of  The  Queen  v. 
Hicklin,  L.B.  3  Q.B.  360  (see  pp.  370,  375),  and  Steele  v.  Brannan 
(1872),  L.B.  7  C.P.  261  (see  pp.  266,  270),  tending  to  corrupt  morals 
is  made  the  test  of  obscenity." 

Inspection  of  pictures  by  magistrate  before  trial] — ^It  is  no  objection 
to  a  conviction  on  summary  trial  that  the  police  magistrate  before  whom 
the  information  was  laid  had,  before  the  commencement  of  the  trial, 
inspected  the  alleged  obscene  prints  or  pictures  seized  by  the  police, 
as  he  was  at  liberty  to  inspect  them  tn  considering  whether  he  would 
issue  a  summons  or  a  warrant.  B.  v.  Graf  (1909),  19  OJi.B.  238,  15 
Can.  Cr.  Cas.  193. 

Advertising  means  to  cause  miscarriage'] — It  is  for  -the  trial  judge 
to  determine  whether  the  advertisement  is  capable  of  bearing  the  mean- 
ing assigned  to  it  and  for  the  jury  to  say  whether,  under  the  circum- 
stances, it  has  that  meaning  or  not.  B.  v.  Kam,  5  O.L.B.  704,  6  Can. 
Cr.  Ca6.  479. 

Formalities  of  indictment] — See  sees.  852,  855,  859,  861. 

Intermixing  of  trials  of  cognate  offences] — ^In  a  court  of  common 
law,  such  a  thing  is  unknown  as  to  begin  a  trial  against  the  same 
prisoner  who  is  already  on  his  trial  for  another  offence,  that  is  to  say, 
to  interject,  as  it  were,  one  into  the  other,  thus  not  only  harassing  the 
mind  of  the  accused,  but  also  prejudicing  his  defence.  B.  v.  McBemy, 
3  Can.  Cr.  Cas.  339,  343.  So  in  the  case  of  Hamilton  v.  Walker  [1892], 
2  Q.B.  25,  there  were  two  informations  laid  before  justices  of  the 
peace,  charging  the  defendant  (1),  with  delivering  to  a  certain  person 
indecent  advertisements,  and  (2),  with  aiding  and  abetting  this  person 
in  exhibiting  the  same.  The  justices  heard  the  evidence  on  the  first 
information,  and  without  deciding  on  the  defendant's  guilt  or  inno- 
cence, heard  the  evidence  on  the  second,  and  convicted  him  on  both.  The 
court  held  that,  as  the  evidence  on  the  second  charge  was  substantia]ly 
the  same  as  on  the  first,  each  case  ought  to  have  been  decided  on  the 
evidence  given  with  relation  to  the  particular  charge,  and,  therefore, 
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the  justices  were  wrong  in  hearing  the  evidence  on  the  second  mfoTV^t 
tion,  before  deciding  on  the  first,  and  both  convictions  were  bad.  And 
see  B.  V.  Bigelow,  8  Can.  Or.  Cas.  134;  B.  v.  Bullock,  6  O.L.B».^6a,  8 
Can.  Cr.  Gas.  13.  B.  v.  Iman  0in,  15  B.C.B.  476,  18  Can.  Cr.  Cas.  88 ; 
B.  v.  Lapointe,  ZO  Can.  Cr  Cas.  98;  B.  v.  Burke,  36  N.S.B.  411. 

Aidinff  and  abetting  Ulegdl  sales'] — See  Cook  v.  Stockwell,  84  L.J., 
K:.B.  2187. 

Indecent  public  exhibition] — See  Code  sec.  238  (vagrancy). 

Indecent  theatrical  play  or  vaudeville  show] — See  sec.  208. 

Imnorftl  theatrical  performanceir— Penalty  for  lessee  or  manager* — 
Person  appearing  as  actor. — Person  In  an  Indecent  costume. 

208.  Every  person  who,  being  the  lessee,  agent  or  person  in 
charge  or  manager  of  a  theatre,  presents  or  gives  or  allows  to  be 
presented  or  given  therein  any  immoral,  indecent  or  obscene 
play,  opera,  concert,  acrobatic,  variety,  or  vaudeville  perform- 
ance, or  other  entertainment  or  representation,  is  guilty  of  an 
offence  punishable  on  indictment  or  on  summary  convictiouy  and 
liable,  if  convicted  upon  indictment,  to  one  year's  imprisonment 
with  or  without  hard  labour,  or  to  a  fine  of  five  hundred  dollars, 
or  to  both,  and,  on  summary  conviction,  to  six  months'  imprison- 
ment, or  to  a  fine  of  fifty  dollars,  or  to  both. 

2.  Every  person  who  takes  part  or  appears  as  an  actor,  per- 
former, or  assistant  in  any  capacity,  in  any  such  immoral,  in- 
decent or  obscene  play,  opera,  concert,  performance,  or  other 
entertainment  or  representation,  is  guilty  of  an  offence  and  liable, 
on  summary  conviction,  to  three  months'  imprisonment,  or  to 
a  fine  not  exceeding  twenty  dollars,  or  to  both. 

3.  Every  person  who  so  takes  part  or  appears  in  an  indecent 
costume  is  guilty  of  an  offence  and  liable,  on  summary  conviction, 
to  six  months'  imprisonment,  or  to  a  fine  of  fifty  dollars,  or  to 
both.  • 

Origin] — Code  Amendment  Act,  1903,  Can.  3  Edw.  VII,  ch.  X3,  sec.  ^ 

Onus  of  proof] — ^It  is  for  the  prosecution  to  prove  that  the  per- 
formance is  immoral,  indecent  or  obscene.  B.  v.  M^^Auliffe.  (1904),  8 
Can.  Cr.  Cas.  21  (N.S.)  Ballet  dancing  in  the  customary  cofttiype  jdoes 
not  raise  that  inference.  Ibid.  Compare  R.  v.  Jourdan,  8  Can.'Cr. 
Cas.  337. 
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The  words  "previoua  chaste  character"  do  not  mean  "previously 
chaste  reputation/'  but  point  to  those  acts  and  that  disposition  of 
mind  which  constitute  an  unmarried  woman's  virtue  or  morals.  B.  v. 
Lougheed,  8  Can.  Cr.  Oas.  184,  6  Terr.  L.B.  77;  B.  v.  Fiola  (1918),  29 
Can.  Cr.  Gas.  125  (Que.).  Under  particular  circumstances  there  may 
possibly  be  a  second  seduction  of  the  same  woman  by  the  same,  or 
another  man.  A  woman  may  have  been  guilty  of  unchaste  conduct, 
and  Bubsequenrtly  become  chaste  in  legal  contemplation,  and  be  the 
subject  of  seduction.  But  there  must  be,  at  all  events,  between  the 
two  acts  of  seduction,  such  conduct  and  behaviour  as  to  imply  reform 
and  self -rehabilitation  in  chastity.  B.  v.  Lougheed,  8  Can.  Or.  Cas.  184, 
6  Terr.  L.B.  77;  B.  v.  Hauberg,  23  Oan.  Cr.  Oas.  297. 

If  it  appears  that  the  girl  was  of  a  lewd  and  lascivious  disposition 
and  offered  herself  for  prostitution,  such  has  been  held  to  negative  the 
eodfltence  of  previously  chaste  character.  B.  v.  Fiola  (1918),  29  Oan. 
Or.  Oas.  125  (Que.) ;  The  most  direct  proof  of  previous  unchastity  on 
the  part  of  the  girl  would  be  evidence  that,  before  the  conmiission  of 
the  offence  charged,  she  had  illicit  intercourse  with  another  or  others. 
B.  V.  Piece  [1917],  1  W.W.B.  892,  27  Oan.  Or.  Oas.  435  (Alta.).  Cases 
where  the  charges  were  for  indecent  assault  or  rape  are  distinguishable^ 
for,  in  such  cases,  the  previous  chastity  of  the  persons  upon  whom  the 
offences  were  committed  is  not  an  element  of  the  offence,  and  evidence 
of  unchastity  would  properly  be  refused,  as  a  person  accused  of  such 
an  offence  may  be  convicted  notwithstanding  the  fact  that  the  prose- 
cutrix may  be  a  common  prostitute.    B.  v.  Piece,  supra. 

Declarations  or  admissions  made  by  the  prosecutrix  after  the  alleged 
seduction  as  to  her  prior  practices  would  be  admissible  in  evidence  to 
show  her  prior  unchastity.    B.  v.  Fiola,  supra. 

If  the  girl  testifies  in  her  own  behalf,  she  may  be  cross-examined 
and  compelled  to  answer  queries  concerning  specific  acts  of  fornication 
between  her  and  the  other  man  prior  to  the  alleged  seduction.  B.  ▼. 
Fiola,  supra;  and  see  14  L.B.A.,  N.S.  ^3. 

Corroboration] — See  sec.  1002. 

The  corroboration  may  be  derived  from  statements  made  by  the 
accused  to  third  persons.  B.  v.  Burr  (1906),  13  O.L.B.  485,  12  Oan.  Or. 
Cas.  104;  B.  v.  Wyse  (1895),  1  Oan.  Or.  Oas.  6;  B.  v.  Daun  (1906), 
11  Oan.  Or.  Oas.  244,  12  O.L.B.  227. 

The  corroborative  evidence  must  do  more  than  show  a  probability 
of  the  guilt  of  the  accused.    B.  v.  Vahey,  2  Oan.  Or.  Cas.  258  (Ont.). 

I>awson  v.  McKenzie,  [1908]  Scot.  B.  648;  Bidley  v.  Whipp  (1916) 
22  Com.  L.B.  381  (Austr.). 

Proof  of  girVs  age] — On  a  charge  of  criminal  seduction  under  Code 
sec.  211,  credit  may  be  given  the  evidence  of  the  girl's  mother  as  to 
the  daughter's  age,  although  the  mother  is  unable  to  state  the  year  of 
the   girl's    birth.     B.  v.  Pieco    [1917],    1  W.W.B.  892   (Alta.),  citing 
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Reg.  V.  Nicholls,  10  Cox  CO.  476.  As  to  inferring  age  in  certain  oases, 
see  Code  sec.  984,  the  application  of  lyhich  is  restricted  to  crimes 
against  children  under  sixteen  years  of  age.  B.  v.  Hauberg,  8  Sask. 
LB.  239,  31  W.L.B.  779,  24  Can.  Cr.  Cas,  297. 

It  has  been  held  in  Saskatchewan  that  it  would  not  be  competent 
proof  if  the  girl  alone  testified  to  her  own  age.  B.  y.  Hauberg,  8  Sask. 
LJ(.  239;  and  see  Doe  ▼.  Ford,  3  U.C.Q.B.  352;  Martin  Hargreares  Co. 
V.  Wrigley,  30  WX.B.  92;  Haines  v.  Guthrie,  13  Q.B.D.  818;  but  see 
eontra,  Wigmore  on  Evidence,  par.  222.  Where  parol  testimony  is  ad- 
missible by  the  provincial  law  to  prove  age,  -the  better  opinion  sqesis 
to  be  that  a  child  who  has  arrived  at  the  age  of  discretion  is  competent 
to  teati^  ia9  to  her  owR^ge.  B.,Ti  Bpera  (1915),  84  O.LA>:589v  ^ 
Can.  Cr.  Cas.  180,  citing  Loose  v.  The  State  (1903),  120  Wis.  115^  and 
Cheever  v.  Congdon,  34  Mich.  296. 

If  the  evidence  of  a  parent  is  not  available,  the  opinion  of  persons 
who  had  known  the  girl  from  early  childhood  may  be  received.  B.  v. 
Spera  (1915),  34  OX.B.  539,  25  Can.  Cr.  Cas.  180;  following  B.  v.  Cox 
[1898],  1  Q.B.  179,  67  L.J.Q.B.  293,  18  Cox  C.C.  672. 

Apart  from  the  special  provisions  of  the  Code,  the  proof  of  age 
should  be  given  in  accordance  with  the  requirements  of  the  provi|icial 
law.  Canada  Evidence  Act,  B.S.C.  1906,  ch.  145,  sec.  35.  Provincial 
statutes  regarding  the  registration  of  births  usually  provide  for  a  cer- 
tificate or  an  extract  from  the  register  being  evidence  of  the  fact 
registered,  but  the  fact  can  be  proved  by  parol  testimony,  if  avcdlable; 
B-  v.  Cox  [1898],  1  Q.B.  179,  18  Cox  C.C.  672;  unless  the  provincial  law 
expressly  requires  that  the  age  of  persons  bom  there  shall  be  proved 
only  by  official  certificate. '  See  the  Quebec  Civil  Code  as  to  acts  of 
eivU  status. 

Inference  of  age} — Code  sec.  984. 

QuestUme  of  fact  a/nd  of  law} — Whether  the  womian  in  respect  to 
whom,  the  offence  defined  in  sec.  211  was,  at  the  time  of  the  alleged 
eomn&ission  of  the  oifence,  a  woman  of  previously  chaste  character  or 
not,  IB  a  question  of  fact  for  the  jury  to  decide  upon  a  proper  direction 
by  the  Judge  as  to  the  meaning  of  those  words.  B.  v.  Wakelyn  (1913), 
4  W.W.B.  170,  21  Can.  Cr.  Cas.  Ill,  23  W.LJ&.  807,  5  Alta.  LJB,  464. 

In  The  King  v.  Wakelyn,  4  W.WJ(.  170,  supra,  Stuart,  J«  suggests 
a  possible  form  of  a  question  of  law  involved  on  the  trial  of  a  charge 
andeV  flee.  211,  as  follows :  "  Assuming  in  the  complainant's  favour  all 
Uie  facts  that  the  jury  could  upon  the  evidence  reasonably  find  in  her 
favour,  that  is,  assuming  that  the  accused,  in  undertaking  the  burden 
of  proving  unchastity,  which  sec.  210.  cast  ujKm  him,  proved  against 
the  complainant  the  least  that  the  jury  upon  the  evidence  could  reason- 
ably find  against  her,  were  those  facts  such  as  to  constitute  4he  com- 
plainant a  girl  of  previously  unchaste  character  f"  The  definition  of 
what  eonatituteB  previously  chaste  character  is  a  question  of  law;  as  it 
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is  the  duty  of  the  Judge  at  the  trial  to  define  the  esaential  higredients 
of  the  crime  which  is  charged.    Ibid. 

Excluding  puhUc  from  trial'] — Sec.  645. 

Prosecution  rvithin  one  year] — ^By  sec.  1140  (o)  the  prosecution  must 
be  commenced  within  one  year  from  the  commission  of  the  offence.  See 
as  to  suggested  amendment  of  this  limitation,  37  G.L.T.  226. 

Wife  of  acoused  a  oompellahle  witness] — This  section  is  included 
amongst  those  specified  in  sec.  4  of  the  Canada  Evidence  Act,  B.S.C. 
1906|  eh.  145,  and  under  it  the  wife  of  the  accused  is  both  a  competent 
and  compellable  witness  for  the  prosecution. 

SednetloM  of  female  under  twenty-one  nnder  prondse  of  nuurriage. 

212.  Every  one,  above  the  age  of  twenty-one  years,  is  guilty 
of  an  indictable  offence  and  liable  to  two  years'  imprisonment 
who,  under  promise  of  marriage,  seduces  and  has  illicit  connec- 
tion with  any  unmarried  female  of  previously  chaste  character 
and  under  twenty-one  years  of  age. 

Ori^]— Sec.  182,  Code  of  1892 ;  50-51  Vict.,  ch.  48,  sec.  2. 

Seduction  under  promise  of  marriage] — It  is  not  enough  that  the 
girl  was  induced  to  resume  illicit  intercourse  because  of  the  promise  of 
marriage  then  made  by  the  accused  who  had  previously  seduced  her. 
B.  V.  Hauberg  (1915),  8  Sask.  L.B.  239,  24  Can.  Cr.  Cas.  297,  31  W.L.B. 
779. 

It  would  seem  that  an  equivocal  statement  which  might  or  might 
not  be  a  promise  of  marriage  is  not  enough.  B.  v.  Spray  (1914),  20 
B.C.B.  147,  24  Can.  Cr.  Cas.  152. 

The  offence  is  committed  on  the  date  of  the  first  connection.  B.  v. 
Lacelle,  11  O.L.B.  74,  10  Can.  Cr.  Cas.  229. 

There  is  a  difference  of  judicial  opinion  as  to  whether  the  renewal 
of  promise  of  marriage  where  the  parties  are  already  engaged  to  be 
married  would  be  sufficient.  The  better  view  deems  to  be  that  such  a 
case  is  equally  within  the  scope  of  sec.  212,  as  being  "  under  "  promise 
of  marriage  as  the  case  of  a  promise  of  marriage  first  made  as  a  means 
of  obtaining  the  girl's  consent  to  intercourse.  B.  v.  Bomains  (1908), 
13  Can.  Cr.  Cas.  68,  but  see  contra,  B.  v.  Walker  (1893),  1  Terr.  L.B. 
482,  5  Can.  Cr.  Cas.  465.  It  would  seem  sufficient  that  the  subsistence 
of  the  promise  induced  the  girl's  consent  although  there  was  no  express 
renewal  of  the  promise  at  the  time  of  the  seduction.  B.  v.  Bomains 
(1906),  13  Can.  Cr.  Cas.  68. 

A  promise  of  marriage  conditional  upon  the  girl  becoming  pregnant 
as  a  result  of  the  intercourse  has  been  held  not  to  be  sufficient  to  sup- 
port a  charge  under  a  similar  New  York  law.  People  v.  Van  Alstyne, 
39  N.E.  Bep.  343. 

Subsequent  mofnriage  of  parties] — ^The  subsequent  intermarriage  of 
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the  seducer  and  the  seduced  is  a  good  plea  in  defence  of  ^the  charge. 
Sec.  214  (2).  A  mere  offer  to  marry  is  no  defence.  State  v.  Wise,  50 
Pac  800 ;  State  v.  Thompson,  45  N.W.  293 ;  State  v.  Mackey,  48  N.W. 
918. 

Troof  of  age] — See  note  to  sec.  211;  E.  v.  Hauberg  (1915),  8  Sask. 
L.B.  239,  24  Can.  Cr.  Cas.  297;  B.  v.  Spera  (1915),  34  O.L.B.  539,  25 
Can.  Cr.  Cas.  180. 

Previously  chaste  character} — See  sec.  210  and  note  to  sec.  211. 

Corrohoration} — See  sec.  1002  and  note  to  sec.  211.  The  corrobora- 
tion of  the  promise  of  marriage  may  consist  of  statements  made  by 
the  accused  both  before  and  after  the  seduction  showing  his  expressed 
intention  to  mftrry  the  girl.  B.  v.  Daun,  12  OX.B,  227, 11  Can.  Cr.  Cas. 
244. 

Prosecution  vfithin  one  year"] — ^By  sec.  1140  (c)  the  prosecution  must 
be  commenced  within  one  year  from  the  commission  of  the  offence.  See 
as  to  suggested  amendment  of  this  limitation,  37  C.L.T.  226.  If  the 
first  occasion  of  the  illicit  intercourse  was  more  than  a  year  prior  to 
the  occasion  of  illicit  intercourse  when  the  promise  of  marriage  was 
made,  the  prosecution  under  sec.  212  fails,  as  the  girl  was  not  of  chaste 
character  up  to  the  date  of  the  seduction  under  promise  of  marriage. 
B.  V.  Lougheed;  6  Terr.  L.B.  77,  8  Can.  Cr.  Cas.  184;  B.  v.  Howard,  8 
Can.  Cr.  Cas.  188  (Ont.) ;  unless  between  the  two  acts  of  seduction 
there  was  such  conduct  and  behaviour  on  her  part  as  to  imply  reform 
and  rehabilitation  in  chastity.  B.  t.  Hauberg  (1915),  8  Sask.  L.B.  239, 
24  Can.  Cr.  Cas.  297 ;  B.  ▼.  Lougheed,  supra. 

Excluding  public  from  tnaZ]-T*Sec.  645. 

Sedvetion  of  ward  or  step-child  or  foster  ehUd. 

213.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years*  imprisonment, — 

(a)  who,  being  a  step-parent  or  foster  parent  or  guardian, 

seduces  or  has  illicit  connection  with  his  step-child 
or  foster  child,  or  ward ;  or, 

(b)  who  seduces  or  has  illicit  connection  with  any  woman 

or  girl  previously  chaste  and  under  the  age  of  twenty- 
one  years  who  is  in  his  employment  in  a  factory,  mill, 
workshop,  shop  or  store,  or  who,  being  in  a  common, 
but  not  necessarily  similar,  employment  with  him  in 
such  factory,  mill,  workshop,  shop  or  store,  is,  in 
respect  of  her  employment  or  work  in  such  factory, 
mill,  workshop,  shop  or  store,  under  or  in  any  way 
subject  to  his  control  or  direction,  or  receives  her 
wages  or  salary  directly  or  indirectly  from  him. 
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Origin]—1917  Can.  ch.  14;  Sec  183,  Code  of  1892. 

**  Previously  chaste  ""l — See  sec.  210  and  compare  sees.  211,  212. 

Subsequent  marriage  of  guardian  and  wardi — See  sec.  214  (2). 

Frosecution  within  one  year"} — ^By  sec.  1140  (c)  the  prosecution  must 
be  commenced  within  one  year  from  the  commission  of  the  offence]  at 
least,  if  the  oif ence  be  the  ''  seduction  of  a  ward  or  employee."  It  will 
be  noted  that  no  corresponding  amendment  was  made  to  sec.  1140  (c) 
(vH)  when  sec.  213  was  amended  in  1917  so  as  to  include  a  step-child 
or  foster-child. 

Ex^uding  public  from  trial] — See  see.  645. 

Wife  of  accused  a  compellable  witness} — This  section  is  included 
amongst  those  specified  in  sec  4  of  the  Canada  Evidence  Act,  B.S.C. 
1906,  ch.  145,  and  under  it  the  wife  of  the  accused  is  both  a  competent 
and  compellable  witness  for  the  prosecution. 

Corroboration] — See  sec.  1002  (c). 

Seducing  female  passengers  on  yesseLs,— Subsequent  marriage  a 
defence. 

214.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  a  fine  of  four  hundred  dollars  or  to  one  year's  imprisonment, 
who,  being  the  master  or  other  officer  or  seaman  or  other  person 
employed  on  board  of  any  vessel,  while  such  vessel  is  in  any 
water  within  the  jurisdiction  of  the  Parliament  of  Canada,  under 
promise  of  marriage,  or  by  threats,  or  by  the  exercise  of  his 
authority,  or  by  solicitation,  or  the  making  of  gifts  or  presents, 
seduces  and  has  illicit  connection  with  any  female  passenger. 

2.  The  subsequent  intermarriage  of  the  seducer  and  the 
seduced  is,  if  pleaded,  a  good  defence  to  any  indictment  for  any 
offence  against  this  or  either  of  the  two  last  preceding  sections, 
except  in  the  case  of  a  guardian  seducing  his  ward. 

On^in]--Sec.  184,  Code  of  1892 ;  B.S.C.  1886,  ch.  65,  sec.  37. 

**  Under  promise  of  marriage  "3-*-Compare  sec.  212  and  see  note  to 
that  section.     "' 

Excluding  public  from  the  trial] — Sec.  645. 

Subsequent  marriage  of  the  parties] — See  note  to  sec.  212. 

Wife  of  accused  a  compellable  witness] — See  sec.  4  of  the  Canada 
Evidence  Act,  B.S.C.  1906,  ch.  145. 

Carroboratiou] — See  sec.  1002  (o). 
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FuvDt  or  mardlBB  proenrliiir  or  party  to  defikment  of  girl  or 
wonuui. 

2B15.  Every  one  who,  being  the  parent  or  guardian  of  any 
girl  or  woman, — 

(a)  procures  such  girl  or  woman  to  have  carnal  connection 

with  any  man  other  than  the  procurer;  o^, 

(b)  orders,  is  party  to,  permits  or  knowingly  receives  the 

avails  of,  the  defilement,  seduction  or  prostitution  of 

such  girl  or  woman; 
is  guilty  of  an  indictable  offence,  and  liable  to  fourteen  years' 
imprisonment,  if  such  girl  or  woman  is  under  the  age  of  four- 
teen years,  and  if  such  girl  or  w(Hnan  is  of  or  above  the  age  of 
fourteen  years^  to  five  years^  imprisonment. 

Origin]— Bee,  186,  Code  of  1892 ;  53  Vict.,  ch.  37,  sec.  9. 

Parent  **permitUng"  defilement] — Compare  the  Children  Act  Imp. 
1908,  as  amended  1910,  Imp.,  making  it  ^n  offence  to  "cause"  or 
"  encourage "  the  defilement ;  and  see  B.  v.  Ralphs,  9  Cr.  App.  86 ; 
H.  V.  Chainey  [1914],  1  K.B.  137,  30  Times  L.B.  41,  9  Cr.  App.  B.  175; 
B.  V.  Moon  [1910],  1  K.B.  818. 

Avails  of  .  .  .  prostitution,  etc."] — Compare  with  sees.  216,  clause 
(0  and  238,  clause  ({)• 

Prosecution  within  one  year] — Code  sec.  1140  (c). 

Exeludmg  puhUc  from  trial] — Code  sec.  645. 

Wife  of  accused  a  compellable  witness] — See  sec.  4  of  the  Canada 
Evidence  Act,  B.S.C.  1906,  ch.  145. 

Corrohoration] — Code  sec.  1002   (o). 

Proof  of  age] — See  note  to  sec.  211. 

Procari]ig«--]IIale  person  living  on  prostitute's  earnings* 

216.  Every  one  is  guilty  of  an  indictable  offence  and  shall 
be  liable  to  five  years'  imprisonment  and  on  any  second  or  subse- 
quent conviction  shall  also  be  liable  to  be  whipped  in  addition 
to  such  imprisonment  who,— ^ 

(a)  procures,  or  attempts  to  procure  or  solicits  any  girl  or 
woman  to  have  unlawful  carnal  connection,  either 
within  or  without  Canada,  with  any  other  person  or 
persons;  or, 
(&)  inveigles  or  entices  any  woman  or  girl  not  being  a 
common  prostitute  or  of  known  immoral  character 
to  a  common  bawdy  or  assignation  house  for  the 
purpose  of  illicit  intercourse  or  prostitution;  or, 
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(c)  kaowingly  conceals  any  woman  or  girl  in  any  conmion 

bawdy  or  assignation  house ;  or, 

(d)  procures  or  attempts  to  procure  any  woman  or  girl  to 

become,  either  within  or  without  Canada,  a  common 
prostitute;  or, 

(e)  procures  or  attempts  to  procure  any  woman  or  girl  to 

leave  her  usual  place  of  abode  in  Canada,  such  place 
not  being  a  common  bawdy  house,  with  intent  that 
she  may  become  an  inmate  or  frequenter  of  a  com- 
mon bawdy  house  within  or  without  Canada;  or, 

(/)  on  the  arriyal  of  any  woman  or  girl  in  Canada,  directs 
or  causes  her  to  be  directed,  takes  or  causes  her  to  be 
taken,  to  any  common  bawdy  house  or  house  of 
assignation;  or, 

(g)  procures  any  woman  or  girl  to  come  to  Canada,  or  to 
leave  Canada,  for  the  purpose  of  prostitution ;  or, 

(h)  by  threats  or  intimidation  procures  or  attempts  to 
procure  any  woman  or  girl  to  have  any  unlawful  car- 
nal connection,  either  within  or  without  Canada;  or, 

(i)  for  the  purposes  of  gain,  exercises  control,  direction  or 
influence  over  the  movements  of  any  woman  or  girl 
in  such  a  manner  as  to  show  that  he  is  aiding,  abet- 
ting or  compelling  her  prostitution  with  any  person 
or  generally;  or, 

(;)  by  false  pretenses  or  false  representations  procures  any 
woman  or  girl  to  have  any  unlawful  carnal  connec- 
tion, either  within  or  without  Canada ;  or, 

(Jc)  applies,  administers  to,  or  causes  to  be  taken. by  any 
woman  or  girl  any  drug,  intoxicating  liquor,  matter, 
or  thing  with  intent  to  stupefy  or  overpower  so  as 
thereby  to  enable  any  person  to  have  unlawful  carnal 
connection  with  such  woman  or  girl;  or, 

(Z)  being  a  male  person,  lives  wholly  or  in  part  on  the 
earnings  of  prostitution. 
2.  Where  a  male  person  is  proved  to  live  with  or  to  be  habit- 
ually in  the  company  of  a  prostitute  or  prostitutes,  and  has  no 
visible  means  of  support,  or  to  live  in  a  house  of  prostitution, 
he  shall,  unless  he  can  satisfy  the  court  to  the  contrary,  be  deemed 
to  be  living  on  the  earnings  of  prostitution, 
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OiVMil'-Oan.  Stat.  1913,  eh.  13,  eec.  9;  Can.  Stat.  1909,  ch.  9; 
B.S.C.  1906,  ch.  146,  sec  216;  Code  of  1892,  aec.  185}  53  Vict.,  Can.,  ch. 
37,  sec  9;  B.S.C.  1886,  ch.  157,  aec.  7. 

Procuring} — ^There  can  be  no  procuring,  and  no  attempt  or  con- 
spiraey,  %  iere  the  woman  frequents  a  house  of  ill-fame  of  her  own  free 
win  withoat  any  fraud  or  persuasion  on  the  part  of  any  other  person. 
B.  y.  Christian,  23  Cox  C.C.  541.  Directing  and  conveying  men  to  a  house 
of  in-fame  is  not  "  procuring."    B.  v.  Quinn,  (1918)  43  O.L.B.  385. 

A  conviction  must  not  be  in  the  alternative  for  "procuring  or  at- 
tempting to  procure,  etc.";  in  such  form  it  would  be  void  for  uncer- 
tainty.   B.  V.  Gibson  (1898),  29  Ont.  B.  660;  2  Can.  Cr.  Cas.  302. 

The  illegal  act  relied  upon  must  have  been-  committed  in  Canada  to 
bring  a  foreigner  within  the  scope  of  Canadian  jurisdiction.  B.  v. 
BIythe  (1895),  4  B.CJt.  276,  1  Can.  Cr.  Oas.  263;  Be  Gertie  Johnson 
(1904),  8  Can.  Cr.  Cas.  243. 

By  false  pretenses  or  false  representations} — Clause  (j)  BMikes  it  an 
offence  by  false  pretenses  or  false  representations  to  procure  any  woman 
or  girl  to  have  any  unlawful  carnal  connection*  Seduction  under 
promise  of  marriage  made  by  a  uMirried  man  falsely  representing  him- 
self as  tmmarried,  may,  it  seems,  be  prosecuted  under  sub-sec  (j)  if 
the  girl  believed  the  false  representation.  See  33  Bng.  Law  Journal, 
253;  B.  V.  Williams  (1898),  Central  Crim.  Court  (Eng.)  ;  B.  v.  Jones,  67 
LJ.Q.B.  41,  [1898],  1  Q.B.  4. 

Procuring  to  come  to  Ctunada  or  to  leave  Canada  for  the  purpose  of 
profttttffwm]— *Thi8  offence  (clause  g)  does  not  cover  the  case  of  a  woman 
becoming  the  mistress  of  the  accused  only.  B.  v.  Cardell  (1914),  7 
Alta.  LJL  404,  23  Can.  Cr.  Cas.  271.  The  word  "  prostitution,"  in  sec 
216,  means  promiscuous  sexual  intercourse  with  men.  B.  v.  Cardell, 
iQpra. 

Uam  living  on  the  earnings  of  prostitution} — Compare  clause  (I)  and 
mb-sec  (2)  with  Code  sees.  235  (b),  238  (I)  and  238  (a);  and  see 
fi.  V.  Austin  [1913],  1  K.B.  551,  82  L.J.Q.B.  387,  8  Cr.  App.  B.  169. 

An  indictment  under  sub-sec.  (Z)  is  not  bad  for  laying  the  offence 
u  on  one  specified  day.  B.  v.  Hill  [1914],  2  K.B.  386,  10  Cr.  App. 
B.56. 

SoHcitation} — The  offence  of  solicitation  may  be  complete  although 
it  did  not  reach  the  mind  of  the  person  intended  to  be  solicited  so  as 
to  attract  her  notice.  Horton  v.  Mead  [1913],  1  K.B.  154,  82  L.J.K.B. 
200,  23  Cox  C.C.  ^9;  B.  v.  Wing  (1913),  29  O.I..B,  553,  22  Can.  Cr, 
Cas.  426,  5  O.W.N.  295. 

Attempts  where  not  expressly  mentioned} — In  clauses  in  which  an 
attempt  is  not  dealt  with,  it  may  be  punished  as  Code  sec.  571  pro- 
vides; the  language  of  sec.  571  is  too  plain  to  admit  of  the  application 
of  the  rule,  expressi  unius,  etc.  B.  v.  Wing,  29  O.L.B.  553,  22  Can.  Cr, 
Cas.  426,  5  O.W.N.  295. 
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Corroboration] — See  sec.  1002  (e)  ;  K  v.  McNamara,  20  Ont.  B.  489; 
B.  V.  St.  Clair,  27  A.B.  (Ont.)  308,  3  Can.  Cr.  Caa.  351;  B.  t.  Quinn 
(1918),  14  O.W.N.  342. 

Wife  of  accused  a  compellable  witnessl — See  sec.  4  of  the  Canada 
Evidence  Act,  B.S.C.  1906,-  ch.  145,  a  compellable  and  competent  witness 
for  the  proseention. 

Warraift  to  search  house  of  tll-famel — See  sec.  640. 

Arrest  withottt  warranf] — See  the  special  provision  of  sec.  652a  for 
offences  tinder  sec.  216. 

Prosecution  within  one  year] — See  Code  sec.  1140  (o) ; 

IRxcluding  public  from  trial] — Code  sec.  645. 

Continuing  oj^fencc]— ^The  offence  of  procuration  under  sec.  2  of  the 
Criminal  Law  Amendment  Act  (Eng.)  has  been  held  to  be  a  continuing 
offence,  and  if  any  part  of  it  takes  place  within  the  jurisdiction,  there 
18  jurisdiction  to  try  for  the  offence.  B.  v.  Mackenzie  (1910),  27 
Times,  L.B.  152. 

Whipping  on  second  or  subsequent  oomiietion'] — This  penalty  was 
introduced  by  the  amendment  of  1913.  Under  the  corresponding  Eng- 
lish Act  (Crim.  Law  Amendment,  1912,  sec.  7),  it  was  held  that  it  was 
not  necessary  that  the  previous  conviction  should  be  one  on  indictment, 
or  that  it  should  have  taken  place  since  the  enactment  of  the  new 
English  law  of  1912  authorizing  an  indictment  of  a  male  person  for 
an  offence  similar  to  that  stated,  in  subssee.  (t)  of  Code  sec.  216  instead 
of  summary  proceedings  for  vagrancy  under  a  statatory  provision 
similar  to  sub-sec.  (0  of  Code  sec.  238.  B.  v.  Austin  [1913],  1  K.B.  551, 
^2  L  J.K.B.  387,  8  Cr.  App.  B.  169,  23  Col  C.C.  346. 

Tunishment  of  whippif^]—^ee  sees.  80,  204,  216,  276,  292y  293,  301, 
302,  446,  457,  1060. 

Drugging  with  intent]— BeQ  sees.  216,  264,  276,  277,  276,  303^306. 

Blackmail,  threats  and  intimidation]— Qee  sees.  216  (h),  265,  332, 
450,  451,  452,  453,  454,  501,  516,  538,  478,  748. 

Householder  permitting  defllement. 

21T.  Every  one  who,  being  the  owner  or  occupier  of  ai^y 
premises,  or  having,  or  acting  or  assisting  in,  the  management 
or  control  thereof,  induces  or  knowingly  euifers  any  girl  under 
the  age  of  eighteen  years  to  redort  to  or  be  in  or  upon  such 
premises  for  the  purpose  of  being  unlawfully  and  carnally  known 
by  any  man,  whether  such  carnal  knowledge  is  intended  to  be 
with  any  particular  man,  or  generally,  is  guilty  of  an  indictable 
offence,  and  is  liable, — 

(a)  to  ten  years'  imprisonment  if  such  girl  is  under  the  age 
of  fourteen  years; 
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(6)  to  two  years'  imprisomnent  if  such  girl  is  of  or  above 
the  age  of  fourteen  years, 

Originj—Sec,  187,  Code  of  1892;  48-49  Vict.,  Imp.,  ch.  69,  see.  6; 
49  Vict.,  Can.,  ch.  52,  see.  4;  53  Vict.,  Can.,  ch.  37,  sec.  3;  63-64  Vict., 
Can.,  eh.  46. 

Perfnitting  d^Zement]— The  section  is  not  aimed  at  the  mere  act  of 
ilheit  intercourse.  The  offence  would  be  complete,  although  not  easily 
proTed,  without  any  evidence  of  actual  illicit  intercourse,  if  it  was 
established  that  the  girl  was  induced  or  knowingly  permitted  to  be 
upon  the  premises  for  the  unlawful  purpose.  A  connection  with  a  man 
following  is  merely  in  the  nature  of  evidence  of  the  unlawful  purpose. 
If,  for  instance,  an  owner  or  occupier  of  premises  was  knowingly  to 
permit  a  girl  to  be  upon  his  premises  under  an  appointment  made 
with  her  to  there  meet  her  paramour  for  the  purpose  of  illieit  connec- 
tion, the  offence  of  the  owner  or  occupier  would  be  complete,  although 
the  man  failed  to  appear.  The  statutory  offence  may  be  committed  by. 
a  woman,  as  was  the  ease  in  The  Queen  v.  Webster,  16  Q.B.D.  134.  The 
language  of  the  section  is,  no  'doubt,  purposely  made  wide,  bat  its 
object  is  to  forbid  the  use,  either  occasionally  or  habitually,  of  premises 
as  assignation-houses,  or  houses  of  ^hat  nature,  to  whitih  young  girls  mmy 
or  may  be  induced  to  resort.  The  girls  need  not,  as  in  sec.  211,,l)ave 
been  of  previously  chaste  character.  They  may  even,  for  anything 
that  appears,  be  leading  a  life  of  prostitution.  B.  v.  Sam  Sing  (Ont.) 
20  O.L.B.  613,  17  Can.  Cr.  Cas.  361,  per  Garrow,  J. A. 

^Knowingly  mffers,"  eto.1 — The  Children  Act  (1908),  Amendment 
Act,  1910  (Eng.),  enacts  that  a  person  shall  be  deemed  to  have  caused 
or  encouraged  the  seduction  or  prostitution  or  unlawful  carnal  knowl- 
edge (as  the  case  may  be),  if  he  has  "knowingly"  allowed  the  girl  to 
consort  with  or  to  enter  or  continue  in  the  employment  of  any  prosti- 
tute or  person  of  known  immoral  character.  Isaacs,  L.C.J.  in  B.  v. 
Chainey  (1913),  9  Cr.  App.  B.  175,  at  178,  said,  in  reference  to  that 
enactment:  "If  it  is  established  that  the  father  (the  accused)  knew 
it  and  stood  by  and  allowed  it,  he  may  be  convicted  of  '  causing  or 
encouraging.'  There  is  a  very  important  difference  between  allowing 
it  and  knowingly  allowing  it  within  the  meaning  of  the  section  .  .  . 
When  cases  of  this  kind  are  considered,  one  must  take  into  considera- 
tion the  circiunstances  of  the  home." 

"  Girl  under  the  age  of  eighteen  years  "] — It  is  not  necessary  for  tho 
prosecution  to  prove  that  the  accused  knew  the  girl  to  be  under  this 
age.  B.  V.  Sam  Sing  (1910),  22  O.L.B.  613,  17  Can.  Cr.  Cas.  361^  djs- 
tinguishing  B.  v.  Kam,  20  O.L.B.  91,  15  Can.  Cr.  Cas.  301. 

"  Unlawfully  and  carnally  known  "] — The  term  "  unlawfully  "  as  used 
in  Code  sec.  217  means  not  lawful  or  not  sanctioned  by  law ;  it  does  not 
import  that  to  be  unlawful,  the  carnal  connection  must  be  something 
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of  a  character  elsewhere  declared  to  be  unlawful  and  penalized  hy  the 
Code  or  by  some  other  definite  law  or  by  the  general  law  of  the  land. 
B.  V.  Karn,  15  Can.  Cr.  Gas.  301,  20  O.L.B.  91 ;  and  see  B.  v.  Sam  Sing, 
22,  O.L.B.  613,  17  Can.  Cr.  Cas.  363. 

"  With  any  particular  man  or  generally  "] — The  judicial  interpreta- 
tion placed  upon  this  language  excludes  the  owner  or  occupier  of  the 
premises  from  coming  under  the  designation  "any  particular  man." 
The  offence  is  in  allowing  the  girl  to  be  upon  the  premises  for  purposes 
of  illidt  intercourse  with  some  man  other  than  the  accused.  B.  v.  Sam 
Jon  (1914),  20  B.C.B.  540,  24  Can.  Cr.  Cas.  334;  B.  v.  Sam  Sing,  22 
O.L.B.  613,  17  Can.  Cr.  Cas.  361. 

Corroborationl — See  sec.  1002  (c) ;  B.  v.  Brindley,  6  Can.  Cr.  Cas. 
196. 

Wife  of  acoused  a  compellable  totiness] — This  section  is  induded 
amongst  those  specified  in  sub-see.  2  of  sec.  4  of  the  Canada  Evidence 
Act,  B.S.C.  1906,  ch.  145,  and  under  it  the  wife  of  the  accused  is  both 
a  compellable  and  competent  witness  for  the  prosecution. 

Juvenile  delinquency^ — See  The  Juvenile  Delinquents  Act,  1908, 
7-8  Bdw.  VII,  Can.,  ch.  40,  and  amending  Acts. 

Oonsplracy  to  defile. 

218.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who  conspires  with  any  other  person 
by  false  pretenses,  or  false  representations  or  other  fraudulent 
means  to  induce  any  woman  to  commit  adultery  or  fornication. 

Origin}— Bee,  188,  Code  of  1892. 

Conspiracy  to  defile  women} — This  is  a  common  law  offence,  see  52 
C.L.J.  92-93,  B.  V.  Mears,  2  Den.  C.C.  80,  B.  v.  Howell,  4  F.  &  F.  160. 

Corroboration] — See  sec.  1002  (c). 

Wife  of  accused  a  compellable  witnessi — This  action  is  included 
amongst  those  specified  in  sub-sec.  2  of  sec.  4  of  the  Canada  Evidence 
Act,  B.S.C.  1906,  ch.  145,  and  under  it  the  wife  of  the  accused  is  both 
a  compellable  and  competent  witness  for  the  prosecution. 

Excluding  public  from  trial] — Code  sec.  645. 

Adultery  a  crime  in  New  Brunswick"] — Adultery  is  an  indictable 
offence  in  New  Brunswick  under  a  pre-Confederation  statute  of  that 
province.  B.  v.  Strong  (1915),  43  N.B.B.  190,  24  Can.  Cr.  Cas.  430; 
R.S.N.B.  1854,  ch.  145,  sec.  3. 

Carnally  knowing  Idiots. 

218.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  four  years'  imprisonment  who  unlawfully  and  carnally  knows, 
or  attempts  to  have  unlawful  carnal  knowledge  of,  any  female 
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idiot  or  imbecfle,  insane  or  deaf  and  dumb  woman  or  girl^  under 
circumstances  which  do  not  amount  to  rape  but  where  the 
offender  knew  or  had  good  reason  to  believe^  at  the  time  of  the 
offence,  that  the  woman  or  girl  was  an  idiot,  or  imbecile,  or 
insane  or  deaf  and  dumb. 

Origin}— 8ec,  189,  Code  of  1892. 

Corroboraiian] — See  sec  1002  (c). 

Wife  of  accused  a  campelldble  witness'] — See  the  Canada  Evidence 
Aet,  B.S.C.  1906,  ch.  145,  sec.  4. 

Conspiracy  to  carnally  know  imbecile,  etc.1 — ^Where  the  imbedUity  is 
of  that  elaas  that  it  is  not  easy  to  prove  knowledge  of  same  on  the 
part  of  the  accused,  but  there  has  been  a  conspiracy  by  several  to 
induce  the  woman  to  commit  fornication  with  them,  it  would  seem  that 
an  indictment  will  lay  for  such  conspiracy  as  at  common  law  without 
proof  of  false  pretenses,  etc.,  under  Code  sec.  218.  See  article  in  52 
C.L^.  92,  by  Mr.  J.  E.  Farewell,  K.C. 

**  Under  eircwnsianees  wMeh  do  not  amount  to  rape  "]-H3ee  Code 
•ee.  298. 

Knowledge  of  imbeoUityl—B,  v.  Walebek,  (1913)  4  W.WJL  501,  21 
Can.  Cr.  Cas.  130  (Sask.). 

ladfan  prostftntloiu 

220.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  a  penalty  not  exceeding  one  hundred  dollars  and  not  less  than 
ten  dollars,  or  six  months'  imprisonment, — 

(a)  who,  being  the  keeper  of  any  house,  tent  or  wigwam, 
allows  or  suffers  any  unenfranchised  Indian  woman 
to  be  or  remain  in  such  house,  tent  or  wigwam,  know- 
ing or  having  probable  cause  for  believing  that  such 
Indian  woman  is  in  or  remains  in  such  house,  tent  or 
wigwam  with  the  intention  of  prostituting  herself 
tlierein;  or, 
(6)  who,  being  an  Indian  woman,  prostitutes  herself  there- 
in; or^ 
(c)  who,  being  an  unenfranchised  Indian  woman,  keeps, 
frequents  or  is  found  in  a  disorderly  house,  tent  or 
wigwam  used  for  any  such  purpose. 
2.  Every  person  who  appears,  acts  or  behaves  as  master  or 
mistress,  or  as  the  person  who  has  the  care  or  management,  of 
any  house,  tent  or  wigwam  in  which  any  such  Indian  woman  is 
or  remains  for  the  purpose  of  prostituting  herself  therein^  is 

219 


[§220]  Criminal  Code  (Pabt  V) 

deemed  to  be  the  keeper  thereof^  notwithstanding  he  or  she  is 
not  in  fact  the  real  keeper  thereof. 

Origin]— Sec.  190,  Code  of  1892;  R.S.C.  1886,  ch.  43,  sec.  106,  50-51 
Vict.,  ch.  33,  sec.  11. 

Corrohoration] — See  sec.  1002  (c). 

Deemed  to  he  the  keeper] — Compare  sec.  228. 

Excluding  public  from  trial] — Code  sec.  645. 

Cormpting  children. 

220a.  (1)  Any  person  who,  in  the  home  of  a  child,  by  in- 
dulgence in  sexual  immorality,  in  habitual  drunkenness  or  in 
any  other  form  of  vice,  causes  such  child  to  be  in  danger  of 
being  or  becoming  immoral,  dissolute  or  criminal,  or  the  morals 
of  such  child  to  be  injuriously  affected,  or  renders  the. home  of 
such  child  an  unfit  place  for  such  child  to  be  in,  shall  be  liable, 
on  summary  conviction,  to  a  fine  not  exceeding  five  hundred 
dollars  or  to  imprisonment  for  a  period  not  exceeding  one  year 
or  to  both  fine  and  imprisonment. 

(2)  For  the  purposes  of  this  section,  *  child '  means  a  boy 
or  girl  apparently  or  actually  under  the  age  of  sixteen  years.      . 

(3)  It  shall  not  be  a  valid  defence  to  a  prosecution  .under 
this  section  that  the  child  is  of  too  tender  years  to  understand 
or  appreciate  the  nature  of  the  act  complained  of  or  to  be 
immediately  affected  thereby. 

(4)  No  prosecution  shall  be  instituted  imder  this  section 
unless  it  be  at  the  instance  of  some  recognized  society  for  the 
protection  of  children  or  an  officer  of  a  juvenile  court,  without 
the  authorization  of  the  Attorney-General  of  the  province  in 
which  the  offence  is  alleged  to  have  been  committed,  nor  shall 
any  such  prosecution  be  commenced  after  the  expiration  of  six 
months  from  the  time  of  the  commission  of  the  alleged  offence. 

Orf^in]— (1918),  8-9  Geo.  V,  Can.,  ch.  16,  sec.  1. 

Jitvenile  Delinquents  Act] — ^In  districts  in  which  the  Juvenile  De- 
linquents Act  is  in  force,  sec.  29  of  that  Act  applies  to  make  liable  on 
summary  conviction  to  a  fine  not  exceeding  five  hundred  dollars  or  to 
imprisonment  for  a  period  not  exceeding  one  year,  or  to  both  fine  and 
imprisonment,  (1)  who  knowingly  or  wilfully  encourages,  aids,  causes, 
abets  or  connives  at  the  commission  by  a  child,  apparently  or  actually 
under  the  age  of  sixteen,  of  a  "  delinquency,"  i.e.,  the  violation  of  any 
provision  of  the  Criminal  Code  or  of  any  Dominion  or  provincial  statute, 
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or  of  any  by-law  or  ordinance  of  any  municipality  for  which  violation 
punishment  by  fine  or  imprisonment  may  be  awarded,  or  the  commission 
of  any  other  act  by  reason  of  which  the  child  is  liable  to  be  committed 
to  an  induBtrial  school  or  juvenile  reformatory;  (2),  who  knowingly  or 
wilfully  does  any  act  producing,  promoting  or  contributing  to  a  child's 
being  or  becoming  a  juvenile  delinquent,  whether  or  not  such  person 
is  the  parent  or  guardian  of  the  child,  or  (3)  who,  being  the  parent  or 
guardian  of  the  child,  and  being  able  to  do  so,  wilfully  neglects  to  do 
that  which  would  directly  tend  to  prevent  a  child's  being  or  becoming 
a  juvenile  delinquent,  i.e,,  a  child  who  commits  an  act  of  delinquency  of 
any  of  the  classes  above  set  out.  The  Juvenile  Delinquents  Act,  7-8  Edw. 
Vn,  Can.,  ch.  40;  2  Geo.  V,  Can.,  ch.  30;  4-5  Geo.  V,  Can.,  ch.  39.  Juris- 
diction under  the  Juevnile  Delinquents  Act  is  conferred  upon  the  Juvenile 
Court  established  or  specially  authorized  for  that  purpose  (7-8  Edw. 
vn,  eh.  40,  sec.  2  (/) ;  but  where  the  act  complained  of  is  under  the 
provisions  of  the  Criminal  Code  or  otherwise,  an  '*  indictable  "  offence, 
and  the  accused  child  is  apparently  or  actually  over  the  age  of  fourteen, 
the  Court  may,  in  its  discretion,  order  the  child  to  be  proceeded  against 
by  indictment  in  the  ordinary  courts  in  accordance  with  the  provisions 
of  the  Criminal  Code  in  that  behalf;  but  such  course  shall  in  no  case 
be  followed  unless  the  Court  is  of  the  opinion  that  the  good  of  the 
child  and  the  interest  of  the  community  demand  it.  7-8  Edw.  VH,  Can., 
ch.  40,  sec.  7»  The  Juvenile  Court  may,  in  its  discretion,  at  any  time 
before  any  proceeding  has  been  initiated  against  the  child  in  the  ordin- 
ary criminal  courts  rescind  an  order  it  has  made  for  proceeding  by 
indictment,  against  such  child  apparently  or  actually  over  the  age  of 
fourteen,  and  apparently  or  actually  under  the  age  of  sixteen.  7-8  Edw. 
vn.  Can.,  ch.  40,  sec.  7.  The  public  is  excluded  from  trials  under  the 
Juvenile  Delinquents  Act,  Ibid.,  sec.  10.  The  name  of  the  child  tried 
under  that  Act,  or  of  its  parent  or  guardian,  is  not  to  be  published  in 
any  newspaper  account  of  the  trial.  Ibid.,  sec.  10.  Pending  the  hearing 
of  a  charge  against  a  child  under  the  Juvenile  Delinquents  Act  it  is 
not  to  he  held  in  jail,  unless  an  order  has  been  made  in  the  ordinary 
erimioal  courts  under  sec.  7,  but  the  child  is  to  be  detained  at  a 
"detention  home,"  or  shelter  used  exclusively  for  children,  or  under 
other  charge  approved  of  by  the  judge  or,  in  his  absence,  by  the  sheriff 
or,  in  the  absence  of  both  the  judge  and  the  sheriff,  by  the  mayor  or 
otKer  chief  magistrate  of  the  city,  town,  county  or  place.  7-8  Edw. 
VII,  Can.,  ch.  40,  sec.  11.  Pending  the  hearing  of  a  charge  of  delin- 
quency the  juvenile  court  may  accept  bail  for  the  appearance  of  the 
child  charged  at  the  trial  as  in  the  case  of  other  accused  persons.  7-8 
Edw.  vn.  Can.,  ch.  40,  sec.  13.  •       ,  .    , 

On  proof  of  the  delinquency,  the  court  may,  instead  of  in^a^g  a 
punishment,  release  the  child  on  probation.  7-8  Edw.  VII,  Can.,  ch.  40, 
see.  16. 
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Prosecution  of  adults  for  Code  offendes  in  respect  of  a  dhUd] — In 
cities  or  districts  which  have  esked  for  and  obtained  the  iflsae  of  a 
proclamation  bringing;  the  Juvenile  Delinquents  Act  into  force  there, 
proseiiutionB  agfainst  lidultd  for  oiSfenceB  against  the  Criminal  Code  in 
respect  of  a  child  apparently  or  actually  under  the  tige  of  sixteen,  may 
be  brought  in  the  Juvenile  Court,  established  or  authorized  und6r  the 
Juvenile  Delinquents  Act,  without  the  necessity  of  a  preliminary  hearing 
before  a  **  justice  "  as  defined  by  Code  sec.  2,  sub-sec.  (IS) ;  such  prose- 
cutions again&t  adults  may  be  summarily  disposed  of  where  the  olfenee 
is  triable  summarily.  7-8  Edw.  VTt,  Can.,  ch.  40,  sec.  30.  Otherwise 
the  charge  may  be  dealt  with  by  the  Juvenile  Court  as  in  the  ease  of 
a  preliminary  hearing  before  a  justice  under  Part  XtV  of  the  Code. 
Juvenile  Delinquents  Act,  7-8  Edw.  VII,  Can.,  ch.  '40,  sec.  30.  Power 
is  given  the  Juvenile  Court  in  the  case  of  a  child  "proved"  to  be  a 
juvenile  delinquent  to  adjourn  the  hearing  from  time  to  time  for  any 
definite  or  indefinite  period,  and  to  release  the  child  on  probation.  7-8 
Edw.  Vn,  Can.,  ch.  40,  sec.  16.  If  the  child  is  committed  to  a  foster 
home  or  to  an  institution  for  the  care  of  neglected  children,  the  Juvenile 
Court  may  make  an  order  upon  the  parent  or  parents  of  child,  or  upon 
the  municipality  to  which  it  belongs,  to  contribute  to  its  support  such 
sum  as  the  Court  may  determine.  7-8  Edw.  VII,  Can.,  ch.  40,  sec.  16  (2). 

Fine  upon  parent  for  child* s  delinquency] — ^Where  the  Juvenile  De- 
linquents Act  ia  in  force  by  proclamation  (7-8  Edw.  VTI,  Can.,  ch.  40, 
sees.  34  and  35),  and  a  child  under  sixteen  is  proved  to  have  been  guilty 
of  an  offence  for  the  commission  of  which  a  fine,  damages  or  costs 
might,  in  the  case  of  an  adult,  be  imposed,  the  Juvenile  Court  has  a 
discretion  to  call  upon  the  parent  or  guardian  to  sliow  cause  (7-8  Edw. 
VII,  ch.  40,  sees.  8  and  18)  why  he  should  not  be  ordered  to  pay  such 
fine,  or  damages,  or  costs  instead  of  the  child.  Ibid.,  sec.  18.  The 
Juvenile  Court  may  so  order  on  citation  of  the  parent  by  notice  under 
sec.  8  of  the  Juvenile  Delinquents  Act,  and  after  giving  the  parent 
an  opportunity  of  being  heard,  unless  the  Court  is  satisfied  that  the 
parent  has  not  conduced  to  the  commission  of  the  child's  offence  "by 
neglecting  to  exercise  due  care  of  the  child  or  otherwise,"  7-8  Edw.  VII, 
Can.,  ch.  40,  sec.  18.  The  order  against  the  parent  for  fbe,  damages  or 
costs,  in  respect  of  the  child's  offence  is  subject  to  the  same  right  of 
appeal  as  if  the  order  had  been  made  on  the  conviction  of  the  parent. 
7-8  Edw.  VII,  Can.,  ch.  40,  sec.  18,  sub-sec.  (5);  ibid.,  sec.  6;  Code 
sec.  749  ei  seq. 

Nuisa/nces. 

Common  nuisance  defined. 

221.  A  common  nuisance  is  an  nnlawful  act  or  omission  to 
discharge  a  legal  duty,  which  act  or  omission  endangers  the 
lives,  safety,*  health,  property  or  comfort  of  the  public,  or  by 
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I 

«rhich  the  public  are  obstructed  in  the  exercise  or  enjoyment  of 
any  right  common  to  all  His  Majesty^s  subjects. 

Origin]— See,  191,  Code  of  1892;  Englifih  Draft  Code,  sec.  150. 
Criminal  and  non-criminal  nuieaaices] — See  sees.  222  and  223. 

Crimiiud  eonmoii  nulsaiiceB. 

2SB2.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  year's  imprisonment  or  a  fine  who  commits  any  common 
nuisance  which  endangers  the  lives,  safety  or  health  of  the  public, 
or  which  occasions  injury  to  the  person  of  any  individual. 

0rf^)~6ec.  192,  Code  of  1892 ;  English  draft  Code,  see.  151. 

**Comin&n  nuisance"} — See  definition  in  see.  221. 

Criminal  wUsances] — In  Union  Colliery  Co,  ▼.  The  Queen,  31  S.C.B. 
81,  4  Can.  Cr.  Oas.  400,  the  appellants  were  the  owners  of  a  public 
franchise  to  operate  a  railway  between  certain  points.  In  ita  course 
the  raUway  crossed  a  bridge  which  they  were  bound,  but  neglected,  to 
maintain  in  a  safe  and  eeeure  condition  for  the  traffic  which  they  car- 
ried over  it.  In  consequence  of  their  neglect  a  train  broke  through  the 
bridge  and  several  persons  in  it  were  killed.  It  was  held  that  the  appel- 
lants were  indictable  under  sees.  222  and  247;  and  see  B.  v.  Michigan 
Central  By.  Co.,  17  Can,  Cr.  Cas.  483. 

A  street  railway  company  has  been  indicted  for-  a  common  nuisance 
endangering  public  safety  in  operating  some  of  its  cars  for  a  consider- 
able distance  rerersely  at  night,  without  a  headlight  at  the  end  of  the 
ear  in  the  direction  in  which  it  was  being  moved.  B.  v.  Toronto  By. 
10  O.L.B.  26,  10  Can.  Cr.  Cas.  106. 

Careless  operations  in  making  necessary  road  repairs  may  be  indict- 
able if  the  safety  of  the  public  is  endangered.  B.  v.  Burt,  11  Cox  CO. 
339. 

In  an  unreported  case  at  Toronto  a  prosecution  was  instituted  against 
building  contractors  for  careless  operations  in  construction  work  said 
to  endanger  passers-by. 

Private  proeeeuiioni] — ^A  private  prosecutor  seeking  an  indictment 
against  a  municipality  for  an  alleged  nuisance  in  respect  of  the  opera- 
tion of  a  city  sewage  system,  should  lay  his  information  before  a  magis- 
trate and  initiate  a  preliminary  enquiry  for  the  offenoe  rather  than 
apply  for  leave  to  prefer  an  indictment  without  a  preliminary  enquiry. 
J^  Sehofield  and  Toronto  (1913),  22  Can.  Cr.  Cas.  93,  5  O.W.N.  109,  25 
O.W.B.  331. 


Nai-erimliiAl  commob  Balsaneea. 

223.  Any  one  convicted  upon  any  indictment  or  informa- 
tion for  any  conmion  nuisauice  other  than  those  mentioned  in 
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the  last  preceding  section^  shall  not  be  deemed  to  have  committed 
a  criminal  offence;  but  all  such  proceedings  or  judgments  may 
be  taken  and  had  as  heretofore  to  abate  or  remedy  the  mischief 
done  by  such  nuisance  to  the  public  right. 

Ofi^]— «ec.  193,  Code  of  1892;  English  draft  Code,  sec.  152. 

Non-criminal  common  miisances  endangering  HMfe^hf  the  propeft$  w 
comfort  of  the  public  or  obstructing  the  exeroiee  of  a  common  ttiht'] — 
In  order  to  be  a  commpn  nuisance  the  duty  must  be  one  to  the  public 
generally.  Code  sec.  221;  Toronto  Ey.  v.  The  King  [1917],  A.C.  630, 
29  Can.  Cr.  Cas.  29,  34. 

This  does  not  include  as  an  indictable  nuisance  the  continuous 
overcrowding  of  street  cars  operating  on  eity  sti«et«  -under  contract 
with  the  municipality  and  which  the  public  could  only  enter  by  invita- 
tion. Toronto  By.  v.  The  King,  supra;  B.  v.  Toronto  By,  34  O.L.B. 
589^  25  Can.  Cr.  Cas.  183,  (C.A.),  and  B.  v.  Toronto  By.,  23  O.L.B.  186, 
18  Can.  Cr.  Cas.  417,  reversed. 

Indictment  is  in  some  cases  a  method  for  trying  «  merely  civil  right, 
see  B.  V.  Beynolds  (1906),  11  Can.  Cr.  Cafl.  312  (N.S.) ;  Pillow  v.  City 
of  Montreal  (1885),  Montreal  L.B.  1  Q.B.  401.  A  permanent  obstruc- 
tion erected  on  a  highway  and  placed  there  without  lawful  authority 
which  renders  the  way  less  commodious  'than  before  to  the  public,  is  an 
unlawful  act  and  a  public  nuisance  at  common  law.  B.  v^  United  King- 
dom Electric  Telegraph  Co.  (1862),  31  L.JJy[.C.  166;  Attorney-Gteneral 
V.  Brighton,  etc.  Supply  Association  [1900],  1  Ch.  276;  B.  v.  Ninanunis 
(1892),  1  Terr.  L.B.  415;  Be  Jamicson  and  Lanark  County,  38  U.C.Q.B. 
647;  B.  V.  Grand  Trunk  By.,  17  U.C.Q.B.  165;  B.  v.  Cooper,  40  U.CQJB. 
294 ;  B.  V.  Hart,  45  U.C.Q.B.  1 ;  B.  v.  Portage  la  Prairie,  2  W.I1.B.  HI, 
10  Can.  Cr.  Cas.  125;  B.  v.  Great  North  of  England  %.,  9  Q.B.  315; 
B.  V.  City  of  London,  32  Ont.  B.  326. 

The  effect  of  sec.  223  is  to  leave  indictment  as  a  method  of  pro- 
cedure for  trying  the  general  question  whether  a  common  nuisance  to 
the  detriment  of  the  property  or  comfort  of  the  public,  or  by  obstruction 
of  any  right,  other  than  one  affecting  life,  safety,  or  health,  which  is 
common  to  all  His  Majesty's  subjects,  has  been  committed.  But  it 
does  deprive  a  conviction  on  indictment,  in  these  cases,  of  its  criminal 
character.  The  method  of  indictment  is  at  times  used  in  English  law 
as  a  convenient  one  for  trying  a. civil  right,  and  sec.  223  appears  to  give 
reeognition  to  this  use  of  the  method,  and  to  deprive  it  of  any  result 
in  criminal  consequoices.  Toronto  By.  v.  The  King  [1917],  A.C.  680, 
29  Can.  Cr.  Cas.  29,  reversing  B.  v.  Toronto  By.  34  O.L.B.!589/25  Can. 
Cr.  Cas.  183,  9  O.W.N.  152. 

Ontario  tariff^ — By  schedule  "A"  of  the  AdMittSslR'sllion  of  •  jMtice 
Expenses  Act,  .B.S.O.  1914,  oh.  96,  the  following  provision  i^^^ade  as 
to  Crown  Attorney's  fees: 
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Note  (b) — ^**In  eases  of  lamctment  for  the  obstruction,  or  the  non- 
repair of  a  highway  or  bridge,  or  of  indictment  for  nuisance  (where 
there  is  a  bona  fide  dispute  as  to  boundary,  or  title,  or  claim  of  right, 
and  where  no  present  public  inconvenience  is  being  suffered  from  what 
is  complained  of)  the  Crown  Attorney  shall  not  be  entitled  to  charge 
costs  to  the  public  without  the  special  sanction  of  the  Attorney-General, 
but  will  collect  his  fees  and  costs  from  the  parties  only." 

Knowingly  selling  unfit  food. 

224.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  year's  imprisonment  who  knowingly  and  wilfully  exposes 
for  sale,  or  has  in  his  possession  with  intent  to  sell,  for  human 
food  articles  which  he  knows  to  be  unfit  for  human  food. 

2.  Every  one  who  is  convicted  of  this  offence  after  a  previous 
conviction  for  the  same  crime  shall  be  liable  to  two  years' 
imprisonment. 

Origin]— Sec.  194,  Code  of  1892. 

At  common  law] — The  selling  of  food  which  is  dangerous  or  unfit  for 
human  food  with  knowledge  of  the  fact  is  an  offence  at  common  law. 
B.  v.  Dixon  (1814),  3  M.  &  Sel.  11;  15  B.R.  381;  Shillito  ▼.  Thompson 
(1875),  1  Q.B.D.  12.  If  death  ensues  from  eating  such  food,  the  seller 
knowing  that  it  is  dangerous  is  indictable  for  manslaughter.  B.  v.  Ste- 
Tenson  (1861),  3  F.  &  F.  106;  E.  v.  Kempson  (1893),  28  L.J.  (Bng.) 
477. 

Common  bawdy-house  defined. 

22S5.  A  common  bawdy-bouse  is  a  house,  room,  set  of  rooms 
or  place  of  any  kind  kept  for  purposes  of  prostitution,  or  for  the 
practice  of  acts  of  indecency,  or  occupied  or  resorted  to  by  one 
or  more  persons  for  such  purposes. 

Ori^ttt]— 1917,  Can.,  ch.  14;  6-7  Edw.  VII,  ch.  8;  Sec.  194,  Code  of 
1892;  B.S.C.  1886,  ch.  157;  C.S.  Can.  (1859),  ch.  105,  sec.  L 

**  Kept  for  purposes  of  prostitution  "] — The  keeping  need  not  be  for 
lucre.  The  offence  consists  in  the  house  being  a  pubUo  nuisance.  B,  y. 
Pabri  (1917),  2S  Can.  Cr.  Cas.  6  (Que.). 

Prostitution  means  promiscuous  sexual  intercourse.  B.  v.  Cardell, 
7  Alta.  L.B.  404,  23  Can.  Cr.  Cas.  271. 

A  woman  who  continues  to  have  unlawful  sexual  relations  with  one 
man  only,  or  who  lives  with  him  as  his  mistress,  is  not  a  prostitute. 
Bedard  v.  The  King  (1916),  26  Can.  Cr.  Cas.  99  (Que.) ;  B.  v.  Cardell, 
7  Alta.  L.B.  404,  23  Can.  Cr.  Cas.  271;  B.  v.  Emery  [1917],  1  W.W.B. 
337,  358,  per  Beck,  J.f  B.  v.  Sands,  9  W.W.B.  496,  25  Can.  Cr.  Cas.  116, 
25  Man.  B.  690. 
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A  eonyiction  will  be  quashed  on  certiorari  if  there  was  no  evidence 
to  prove  that  the  place  was  a  bawdy-house;  R.  v.  Cross  (1918),  14  O.W.N. 
7;  or  ito  prove  that  the  accused  was  the  keeper.  B.  v.  Cross,  supra; 
E.  V.  Weller  (1917),  40  O.L.B.  296;  B.  v.  Jackson  (1917),  40  O.L.B. 
173;  B.  v.  Behe  (1897),  1  Can.  Cr.  Cas.  63. 

"  Occupied  or  resorted  to "] — The  enactment  means  that  a  house 
occupied  by  one  person  who  receives  men  and  prostitutes  herself  as  a 
prostitute,  is  a  bawdy-house;  that  one  person  resorting  to  a  house  for 
that  purpose,  to  the  knowledge  of  the  owner  of  the  house,  constitutes 
an  offence  also.  It  does  not  alter  the  law  as  to  isolated  acts  not  con- 
stituting prostitution.  One  or  two  acts  may  not  be  considered  an  offence 
under  the  Act,  but  where  repeated  acts  are  proved,  then  it  is  cei'tainly 
"  resorted  to  "  under  the  meaning  of  the  section.  B.  v.  Mercier,  13  Can. 
Cr.  Cas.  475,  at  484.  7  W.L.B.  922.  The  resorting  by  one  person  to  a 
house  for  the  purposes  of  prostitution  constitutes  that  house  a  bawdy- 
house,  if  the  owner  of  it  or  the  keeper  of  it  is  aware  of  what  the  re- 
sorting is  for.  It  is  no  answer  that  it  is  a  case  of  one  woman  resorting 
with  one  man  who  is  a  tenant,  if  the  woman  is  a  prostitute.  B.  t. 
Mercier,  supra. 

An  hotel  proprietor  who,  with  knowledge  of  the  facts,  permits  a 
room  in  his  hotel  to  be  used  for  purposes  of  prostitution,  may  be  con- 
victed  of  keeping  a  common  bawdy-house.  B.  v.  Mercier,  13  Can.  Cr. 
Cas.  475,  7  W.L.B.  922  (Y.T.). 

Proof  of  the  bad  repute  of  the  housel — Evidence  of  the  bad  repute 
of  the  house  ^ill  not  alone  justify  a  conviction.  Some  evidence  of  acts 
in  support  of  the  bad  repute  must  be  given:  see  Begina  v.  McNamara, 
20  O.B.  489 ;  B.  v.  Mercier,  7  W.L.B.  922,  13  Can.  Cr.  Cas.  475,  at  481 ; 
or  proof  that  the  people  who  go  there  are  of  ill-fame.  B.  v.  Sands  (No. 
2),  25  Man.  B.  690,  25  Can.  Cr.  Cas.  120;  B.  v.  Emery  [1917],  1  W.WJK. 
337;  B.  V.  James,  9  W.W.B.  235;  9  Alta.  L.B.  66;  B.  v.  Cardell,  23 
Can.  Cr.  Cas.  271;  B.  v.  Demetrio,  20  Can.  Cr  Cas.  306;  B.  v.  Carroll, 
9  W.L.B.  119;  B.  v.  St.  Clair,  27  A.B.  (Ont.),  308,  3  Can.  Cr.  Cas.  561; 
and  see  cases  under  the  prior  Code,  B.  v.  Mannix,  10  O.L.B.  303,  10 
Can.  Cr.  Cas.  150;  B.  v.  Osberg,  15  Man.  B.  147,  1  WJi.B.  121,  9  Oan. 
Cr.  Oas.  180;  B.  v.  Shepherd,  6  Can.  Cr.  Cas.  463;  B.  v.  Tonng,  14 
Man.  B.  58,  6  Can.  Cr,  Cas.  42. 

The  use  of  a  place  on  a  single  and  isolated  occasion  for  the  purpose 
of  illicit  intercourse  between  one  man  and  one  woman  would  not  con- 
stitute the  place  a  common  bawdy-house  as  defined  by  see.  225.  B.  v. 
Cardell,  23  C^n.  Cr.  Oas.  271,  7  Alta.  L.B.  404;  B.  v.  Newton,  11  P.B. 
(Ont.)  101. 

If  there  is  sufficient  evidence  of  illicit  intercourse  to  the  knowledge 
of  the  proprietress  or  from  which  her  knowledge  can  properly  be  in- 
ferred, it  is  unnecessary  to  have  any  evidence  of  reputation,  whjle  Xh^ 
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latter  alone  would  be  naeless,  and  in  faet,  dangerous,  as  apt  to  doud 
the  judgment.    B.  v.  Oarroll,  9  W.L.B.  119  (B.C.). 

Without  any  evidence  of  the  general  reputation  of  the  houee,  a  e<UL- 
vietion  may  be  supported  on  proof  of  the  one  act  of  sexual  inrteffeottrse> 
although  invited  by  police  "spotters/'  and  the  defendant's  admission 
that  she  haid  been  carrying  on  the  business  of  a  bawdy-house  for  only 
a  few  days.    B.  v.  Mareeau  (1915),  7  W.WJt.  1174,  30  WXJt*  418. 

The  reputation  of  (the  keeper  of  an  alleged  bawdy-house  as  being  a 
prostitute  is  not  proof  that  the  house  is  "  kept  for  purposes  of  prosdtu*' 
lion"  or  that  she  occupies  it  for  such  putposes.  B.  v.  Sands  (1915), 
9  W.WJt.  496,  25  Man.  B.  690,  32  W X Jt;  775. 

Even  proof  that  she  had  made  a  future .  appointment  for  illicit 
intercourse  at  the  house  with  a  detective  who  solicited  her  for  the 
purpose  of  getting  evidence,,  will  not  be  enough  when  the  aet  of  prostitu- 
tion did  not  <take  place,  and  the  detective  had  no  intention  of  keeping 
the  appointment.  B.  v.  Bands,  supra.  EQs  call  under  sudi  circum- 
stances to  get  evidence  against  the  woman  cannot  be  said  to  be  a 
"  resort "  by  him  to  that  house  for  the  purposes  of  prostitution.    Ibid. 

In  Boscoe's  Criminal  Evidence,  11th  ed.,  86,  it  is  laid  down  in  ref^ 
enee  to  the  offence  of  keeping  a  bawdy-house  or  house  of  ill^fame-that 
"  it  is  a  cumulative  offence.  It  is  not  necessary  to  prove  who  frequents 
the  house,  which  in  many  cases  it  might  be  impoastble  to  do,  but  if 
unknown  persons  are  proved  to  have  been  there,  conducting  themselves 
in  a  disorderly  manner,  it  will  maintain  the  indictment."  Evidence  of 
the  general  reputation  of  the  house,  while  perhaps  not  alone  sufficient 
to  conviot,  is  held  to  be  admissible,  and  in  the  ease  of  The  Queen  v.  St. 
Glair,  27  A.B.  (Ont.)  308,  3  Can.  Cr.  Cas.  551,  Osier,  J  A.,  who  delivered 
the  judgment  of  the  Ontario  Court  of  Appeal,  said : — '*  Such  r^utation 
is  not  acquired  without  acts  or  conduct  capable  of  proof  from  which  the 
eharaeter  of  the  house  may  be  inferred,  such  as  the  character  of  the 
women  as  being  common  proatitutes,  and  the  facts  of  men  visiting  the 
house  at  all  hours,  and  dissolute  and  disorderly  behaviour  there,"  • 

The  charge  may  be  general,  yet  at  the  trial  evidence  of  particular 
acts  and  the  particular  time  of  doing  them  may  be  given.  B.  v.  Johnson, 
23  Can.  Cr.  Cas.  136.  Solicitation  by  the  accused  may  be  enough.  B.  v. 
Emery,  [1917]  1  W.W.B.  337,  10  Alta.  L.B.  139, 

In  B.  V.  Jackson  (1914),  5  W.W.B.  1286,  22  Can.  Cr.  Cas.  215,  27 
WX J(.  31,  Walsh,  J.,  said :  "  I  understand  that  it  is  the  general  repu- 
tation of  a  place  which  may  help  to  attribute  to  it  the  character  of  a 
bawdy-house.  I  am  quite  unable  to  bring  my  mind  to  the  conclusion 
that  complaints  made  by  two  persons,  who,  for  this  purpose,  may  be 
treated  as  but  one,  can  create  a  general  reputation  for  the  place  com^ 
plained  of.  I  do  not  wish  to  be  understood  as  holding  that  no  amount 
of  complaining  can  avail  to  affeat  or  -fix  the  general  reputation  of  a 
place,  for  I  can  quite  well  un^lerstand  that  such  eomplainta  may  be  so 
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general  and  so  widespread  as  to  thereby  definitely  fix  its  reputation. 
That,  however,  is  not  this  case.  It  seems  to  me  to  be  a  mqst  dangerous 
thing  to  say,  that,  because  some  undisclosed  person  tells  the  police  that 
such  and  such  a  thing  has  happened  in  &  certain  place  that  that  place 
has  thereby  acquired  a  general  reputation  appropriate  to  the  character 
of  the  story  thus  told  of  it;  for  a  vindictiye  or  unscrupulous  person 
might  very  easily  in  this  way  give  a  most  undeservedly  bad  reputation 
to  the  premises  of  another  with  whom  he  or  she  happened  to  be  on 
unfriendly  terms." 

"  Common  bawdy-house  "] — It  is  the  keeping  of  a  "  common  "  bawdy- 
house  that  is  an  offence  under  sees.  225  and  228,  and  it  is  not  enough 
to  charge  merely  the  keeping  of  &  bawdy-house.  B.  v.  Jousseau,  24 
Can.  Cr.  Cas.  417  (Que.). 

The  offenee  of  keeping  tt  bawdy-house  is  a  continuing  offence,  and 
an  information  or  conviction  does-  not  disclose  more  than  one  offenee 
(Code  sec.  710)  where  the  offence  is  charged  as  having  occurred  on 
several  separate  days.  B.  v.  Bumby  [1901],  2  K.B.  4S9,  70  L.J.K.B. 
7^^,  20  Oox  CO.  25;  B.  v.  Keeping,  34  N.S.B.  442;  B.  v.  Johnson,  23 
Can.  Cr.  Cas.  136  (Y.T.). 

Several  persons  may  be  convicted  of  the  one  offence  of  keeping  a 
common  bawdy-house,  and  that  either  jointly  or  severally.  B.  v.  Bloom, 
6  W.W.B.  897,  22  Can.  Cr.  Cas.  205 ;  and  on  a  joint  information,  separ- 
ate convictions  may  be  made.    Ibid. 

House  of  ill-fame^ — ^A  conviction  on  summary  trial  for  keeping  a 
"house  of  ill-fame"  will  not  be  quashed  because  of  the  different 
phraseology  to  that  of  the  Code,  but  will  be  amended  under  Code  see. 
1124,  to  conform  with  sees.  225  and  228,  if  the  evidence  warrants  it. 
B.  ▼.  3>arroch  (1916),  27  Can.  Cr.  Cas.  402.  Keeping  a  house  of  ill- 
fame  was  an  indictable  offence  at  common  law,  and  the  change  of 
language  is  one  of  form  only  and  not  of  substance.  B.  v.  Darroch, 
supra;  B.  v.  McNamara  (1891),  20  Out.  B.  489;  see  Code  sec.  744. 

"  Acts  of  indecency  "1— Code  sees.  205,  206,  292,  293,  294. 

Summary  trial  of  hawdy-house  cases'} — See  sec.  774. 

Offence  of  keeping'} — Sec  sec.  228. 

Being  an  inmate} — See  sec.  229a. 

Bevng  found  in} — See  sec.  229. 

Ofhstructing  peace  officer} — See  sec.  230. 

Landlord*s  Hability} — See  sec.  228a. 

Prior  law} — ^In  view  of  the  statutory  definition  contained  in  see. 
226  in  its  present  extended  form,  the  decisions  in  the  English  cases 
of  Singleton  v.  Ellison  [1895],  1  Q.B.  607,  and  Caldwell  v.  Leeeh  (1914), 
28  Cox  C.C.  510,  109  L.T.  188,  do  not  apply;  nor  do  the  Canadian  de- 
cisions (prior  to  1907)  in  B.  v.  Young  (1902),  14  Man.  B.  58,  6  Can. 
Cr.  Cas'.  42 ;  B.  v.  Osberg,  15  Man.  B.  147,  1  W.L.B.  121 ;  B.  v.  Mannix, 
10  O.L.B.  303,  10  Can.  Cr.  Cas.  150. 
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Cmuhoii  gaailiig*feoii8e  deiMiL-~£ff«et  of  part  of  faafo  omlj  heimg 
jilAjed  there  or  stake  elsewhere. 

2SS6.  A  common  gaming-house  is, — 

(a)  a  house,  room  or  place  kept  by  any  person  for  gain,  to 
which  persons  resort  for  the  purpose  of  playing  at 
any  game  of  chance,  or  at  any  mixed  game  of  chance 
and  skill;  or, 
(ft)  a  house,  room  or  place  kept  or  used  for  playing  therein 
at  any  game  of  chance,  or  any  mixed  game  of  chance 
and  skill  in  which 
(i)  a  bank  is  kept  by  one  or  more  of  the  players  exclu- 
sively of  the  others;  or, 
(ia)  the  whole  or  any  portion  of  the  stakes  or  bets  or 
other  .proceeds  at  or  from  such  games  is  either 
directly  or  indirectly  paid  to  the  person  keeping 
such  house,  room  or  place,  or, 
(ii)  any  game  is  played  the  chances  of  which  are  not 
alike  favourable  to  all  the  players,  including 
among  the  players  the  banker  or  other  person 
by  whom  the  game  is  managed,  or  against  whom 
the  game  is  managed,  or  against  whom  the  other 
players  stake,  play  or  bet. 
2.  Any  such  house,  room  or  place  shall  be  a  common  gaming- 
house, although  part  only  of  such  game,  is  played  there  and  any 
other  part  thereof  is  played  at  some  other  place,  either  in  Canada 
or  elsewhere,  and  although  the  stake  played  for,  or  any  money, 
valuables,  or  property  depending  on  such  game,  is  in  some  other 
place,  either  in  Canada  or  elsewhere. 

Oripin]— Can.  Stat.  1918,  ch.  16,  sec.  2;  Bee.  196,  Code  of  1892;  58- 
59  Vict.,  ch.  40;  9-10  Edw.  VII,  ch.  10;  Guming  Houses  Act,  1S54  Imp. 

"  Kept  for  gain  "] — The  importance  of  the  cases  dealing  with  the 
question  of  "  gain  '*  has  been  minimized  by  tho  amendment  of  1918  add- 
ing paragraph  (i<?)  to  sub-sec.  (6).  The  effect  seems  to  be  that  no 
matter  how  small  the  share  of  the  stakes  or  other  proceeds  which  the 
keeper  receives  either  directly  or  indirectly,  such  receiving  brings  the 
plaee  within  the  definition  of  sec.  226,  and  the  keeper  within  the  penal- 
ties of  sec.  228.  If  any  rake-off  goes  to  the  house  or  proprietor  it 
would  seem  to  make  no  difference  under  the  1918  amendment  that  in 
flpit«  of  that  advantage  the  proprietor  was  actually  a  loser  by  the 
play.     BHirthennore  the  advantage  to  the  proprietor  may  be  either  "  at " 
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9V  "  frofai"  tke  game  under  elause  (ia)  and  the  words  '^otker  ptoeieds  ** 
are  probably  intended  to  cover  any  Axed  asfleument  or  eoftl^ribution 
collected  by  the  proprietor  quite  apart  from  the  cfaanee»  of  the  ^me 
or  the  keeping  of  any  "  bank." 

In  order  to  constitute  a  keeping  "  for  gain/'  the  keeper  or  ostensible 
keeper  of  the  house  had  in  some  way  to  gain  by  the  gambling  or  by 
permitting  the  gambling  to  be  carried  on,  and  unless  he  did  so  he  was 
not  liable  under  sub-sec.  (a).  E.  v.  Charlie  Yee  [1917],  1  W.W.E.  1307; 
B.  T.  Hah  Kee  (1905),  6  Terr.  L.R.  121,  9  Can.  Cr.  Cas.  47,  1  WXJfc.  37; 
and  see  B,  V.  Saunders,  3  Can.  Cr.  Cas.  495;  B.  v.  James  (1903),  6  O.L.B. 
35,  7  Can.  Cr.  Cas.  196;  B.  v.  Bussell,  11  Can.  Cr.  Cas.  189;  B.  v.  Cashen, 
11  Can.  Cr.  Cas.  183;  Robinson  v.  McNeill,  4  E.L.B.  134  (N.S.). 

Playing  games  to  determine  who  shall  pay  for  drinks,  food,  or 
cigars,  etc.,  for  the  use  of  the  players,  is  gaming.  B.  v.  Bloomfield 
(1916),  27  Can.  Cr.  Cas.  45  (Que.);  Bex.  t.  James,  7  Can.  Cr.  Cas. 
196)  6  OX.B.  36;  An  hotelkeeper  has  been  held  to  be  a 
keeper  **  for  gain "  because  he  permitted  gaming  by  others  so  as  to 
advance  his  sales  of  drinks;  B.  v.  Sala,  13  Can.  Cr.  Gas.  198  (Y.T.) ; 
so  a  cigar  store  proprietor  is  liable  if  he  obtains  "  gains  "  directly  or 
indirectly  by  advancing  his  sales.  B.  v.  James  (1903),  6  O.L.B.  35, 
7  Can.  Cr.  Cas.  196;  and  see  E.  v.  Bertrand,  (1918)  52  N.S.B.  127. 

When  club-premises  withnt  the  definition^ — ^Before  the  introduction 
of  clause  (ia)  in  1918,  it  was  held  that  if  ia  playing  a  game  of  poker 
in  a  bona  fide  club  by  members  coming  there  as  of  right  and  not  by 
invitation,  express  or  implied,  the  players  might  institute  a  voluntary 
rake-off  as  a  method  of  paying  for  their  refreshments  supplied  by  the 
club  steward  and  still  the  place  not  be  one  kept  "  for  gain  "  by  the  dub. 
B.  V.  Eiley  [1917],  1  W.W.E.  325,  23  B.C.B.  192,  26  Can.  Cr.  Cas.  402, 
distingiiishing  B.  v.  James  (1903),  7  Can.  Cr.  Cas.  196,  and  B  v.  Brady 
(1896),  3L0  Que.  S.C.  539.  But  if  persons  who  were  not  membera  were 
allowed  to  participate  and  a  rake-off  wajs  taken  from  their  winnings 
for  the  purposes  of  the  club  in  the  playing  of  a  mixed  game  of  chance 
and  skill,  the  club  became  a  common  gaming  house.  B.  v.  Ham  (1918), 
29  Can-  Cr.  Cas.  431  (B.C.). 

It  has,  indeed,  been  said  that  members  of  a  bona  fide  club  are  not  to 
be  considered  persons  who  "  resorted  "  to  the  club,  in  construing  a  penal 
statute  in  which  "  resorting  "  to  a  place  is  an  element  of  the  offence. 
B.  V.  BUey  [1917],  1  W.W.E.  325,  327,  23  B.C.E.  192,  26  Can.  Cr.  Cas. 
402,  per  Macdonald,  C.J.A.,  applying  Downes  v.  Johnson  [1895],  2  Q.B. 
203,  64  L.J.M.C.  238.  Paragraph  (a)  of  sec  226  (a)  is  "  aimed  at  the 
keeping  of  a  house  for  gain  to  which  persons  come  by  invvtatdon,  express 
or  implied;  the  members  of  a  bona  fide  club  come  as  of  right."  Per 
Macdonald,  C.J^.,  in  B.  v.  Eiley,  supra. 

In  the  case  of  an  incorporated  dub,  the  steward  of  the  dab  would 
ordinarily  appear  to  be  a  person  having  the  management  or  assisting 

230 


NUISAKCES  [  §  226  ] 

in  the  management  of  the  club  premises  so  as  to  be  amenable  under 
Code  see.  228,  sab-see.  2,  in  the  event  of  the  dub  premises  being  con- 
ducted as  a  gaming  house;  B.  v.  Merker  and  Daniels,  37  O.L.B.  582, 
10  O.W.N.  452 ;  but  tiiere  is  not  necessarily  a  keeping  "  for  gain ". 
under  Code  sec  226  (a)  because  of  the  club  being  paid  for  refresh- 
ments supplied  to  members  playing  poker,  out  of  a  voluntary  "  rake-off  " 
set  apart  during  the  playing.  B.  v,  Biley  [1917],  1  W.W.B.  325,  23 
B.C.B.  192,  26  Can.  Cr.  Cas.  402.  It  would  make  no  difference  whether 
the  rake-off  from  the  winnings  of  outsiders  was  applied  to  the  expenses 
of  the  dub  or  given  as  dividends  to  the  club  members.  B.  v.  Ham 
(1918),  29  Can.  Cr.  Cas.  431  (B.C.),  distinguishing  B.  v.  Biley,  supra; 
and  see  B.  v.  Brady,  10  Que.  6.C.  539. 

Under  the  new  clause  (ia)  if  any  part  of  the  stakes  or  bets  or  other 
proceeds  at  or  from  a  game  of  chance  or  a  mixed  game  of  chance  and 
skiU  is  either  ''directly  or  indirectly"  paid  to  the  person  keeping  the 
place,  such  constitutes  it  a  common  gaming  house.  The  term  "  person  " 
includes  a  society  or  a  body  corporate,  company,  etc.  Code  sec.  2,  sub- 
see.  (13). 

Place  to  which  persons  "  resort "  for  the  purpose  of  playing,  eteJ] — 
Aa  to  dubs,  see  B.  v.  BUey,  supra.  Apart  from  the  circumstances  set  out  in 
clause  (b),  the  mere  resorting  of  persons  to  a  store  or  other  place  of  which 
the  accused  was  the  proprietor  for  the  purpose  of  playing  games  of  chance 
or  mixed  games  of  chance  and  skill  will  not  make  the  place  a  common 
gaming  house  within  the  Code  definition,  imless  the  accused  got  some 
gain  out  of  it.  B.  v.  Charlie  Lee  [1917],  1  W.W.B.  1307;  B.  v.  Ah  Pow 
(1880),  1  B.CJt.,  pt.  1,  pp.  147,  152;  Beg.  v.  Saunders,  3  Can.  O.  Cas. 
495;  B.  V.  Jung  Lee,  22  Can.  Cr.  Cas.  64;  B.  v.  See  Woo,  16  Can.  Cr. 
Cas.  213.  This  might  be  shown  where  others  got  a  rake-off  out  of  the 
game  by  giTisg  proof  that  the  proprietor  in  some  way  participated  in 
this  profit.    Ibid. 

That  a  house  is  "  common  "  does  not  necessarily  mean  that  it  is  open 
to  everyone;  it  may  be  of  limited  access.  B.  v.  Ah  Pow  (1880),  1  B.C.B., 
pt.  1,  p.  147;  B.  T.  Laird  (1894),  3  Bev.  de  Jurisprudence  (Que.)  389. 

A  magistrate  might  reasonably  decide  that  a  room  was  a  common 
gaming  house  if  i<t  is  commonly  used  or  adopted  for  gaming,  frequented 
by  many  people  promiscuously,  especially  if  by  many  various  persons, 
by  a  fortuitous  concourse,  or  without  the  necessity  of  any  direct  or 
personal  invitation  from  the  occupier  or  other  person  legally  entitled  to 
the  sole  enjoyment  of  the  room  or  place,  and  if  thereby  a  general 
opportunity  of  gaming  though  without  any  fixed  intention  or  invitation 
to  do  so.  Per  Begbie,  C.J.,  in  B.  v.  Ah  Pow  (1880),  1  B.C.B.,  pt.  1, 
p.  152.  Such  an  establishment  will  be  a  common  gaming  house  though 
a  large  part  of  the  general  public  are  excluded  by  keys  or  watch-words, 
or  in  any  other  manner.    Ibid. 
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Game  of  chcmce  or  mixed  game  of  chance  and  skill] — ^A  game  of 
chance  is  one  in  which  hazard  entirely  predominates;  and  a  mixed 
game  of  diance  and  skill  is  one  in  which  the  element  of  hazard  prevails 
notwithstanding  the  skill  of  the  gamesters.  B.  v.  Fortier,  17  Can.  Gr. 
Oas.  423,  13  Que.  K.B.  308;  B.  v.  Jamieson,  7  Ont.  B.  153.  Euchre  is  a 
game  of  chance,  and  though  experience  and  judgment  may  make  one 
player  more  successful  than  another,  it  would  be  a  perversion  of  words 
to  say  it  was  in  any  sense  a  game  of  mere  skill.  B.  v.  Laird,  7  Can.  Cr. 
Gas.  318,  319,  6  O.L.B.  180. 

The  game  of  fan-tan  is  a  game  of  chance  or  of  mixed  chance  and 
skill.  B.  V.  Hung  <}ee  (1913),  4  W.W.B.  1128,  6  Alta.  L.B.  167,  21 
Can.  Cr.  Cas.  409;  B.  v.  Ham  (1918),  29  Can.  Cr.  Cas  431  (B.C.). 

The  game  of  "  black  jack"  is  a  game  of  chance.  B.  v.  Petrie,  7 
B.CJ2.  176;  but  see  criticism  of  the  decision  on  other  points  in  B.  v. 
Hung  Gee  (1913),  4  W.W.B.  1128,  21  Can.  Cr.  Cas.  404  (Alta,). 

The  playing  of  the  game  of  draw  poker  in  a  place  not  kept  for  the 
purpose  is  not  prohibited,  if  there  is  no  "  rake-off  ".  Bose  v.  Collison, 
16  Can.  Cr.  Cas.  359  (Alta.) ;  B.  v.  Brady  (1896),  10  Que.  B.C.  539. 

Game  of  chance,  etc.,  in  which  a  "  bank  "  is  fccpt] — "  Bank,"  as  a 
gaming  term,  means  the  sum  of  money  or  the  checks  which  the  dealer 
or  banker  has  as  a  fund  from  which  to  draw  the  stakes  and  pay  his 
losses;  the  pile  of  money  which  the  player  who  plays  against  all  the 
others,  has  before  him.  B.  v.  Hing  Hoy  [1917],  2  W.W.B.  958,  at  961, 
11  Alta.  L.B.  518,  28  Can.  Cr.  Cas.  229.  In  forming  a  conclusion  as  to 
whether  a  *'  bank  "  is  kept  by  one  exclusively  of  the  others,  or  whether 
the  "  game "  being  played  does  not  give  chances  '*  alike  favourable  to 
all  the  players,"  much  will  depend  on  what  is  meant  by  the  term  "game." 
Evidence  giving  a  description  of  the  game  being  played  should  be 
adduced  to  satisfy  the  court  on  this  point  and  also  to  determine  whether 
the  game  was,  on  the  one  hand,  a  game  of  chance,  or  a  mixed  game  of 
chance  and  skill,  and  so  within  Code  sec.  226  (&),  or  on  the  other  hand, 
a  game  of  skill  only,  and  so  not  covered  by  the  Code  provision.  It  is 
not  to  be  inferred  from  Code  sec  226  that  judges  should  take  judicial 
notice  of .  the  way  in  which  so-called  gambling  games  are  played  nor 
can  the  dictionaries  be  relied  upon  for  information  in  regard  to  a 
foreign  game  such  as  "  fan-tan."  B.  v.  Hing  Hoy  [1917],  2  W.W.B. 
958,  962,  11  Alta.  L.B.  518.  With  a  narrow  application  of  the  word 
"  game "  as  meaning  a  single  round  or  card  d«al,  it  might  be  said 
that  the  '*  bank  "  was  kept  by  one  of  the  players  exclusively  for  that 
deal  or  game,  but  the  word  will  more  likely  receive  in  this  connection 
the  wider  interpretation  of  the  series  of  rounds  or  other  successive 
parts  of  the  playing  at  one  session.  The  wider  interpretation  seems 
to  be  indicated  by  the  context  in  which  the  words  "  bank  "  and  "  banker  " 
are  used  in  Code  sec.  226.  In  view  of  the  various  games  in  which 
there   is  no   exclusive   banker  throughout  the  entire   playing,   such  as 
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there  is  in  certaiji  games  of  hazard  in  which  all  play  egainBt  the 
proprietor  of  the  gaming  table  or  gaming  device,  it  would  seem  that  the 
words  "exdusivelj  of  the  others"  were  inserted  in  Code  sec.  226  (b) 
to  protect  players  of  games  in  which  all  start  on  an  eqnal  footing,  but 
in  which  one  is  chosen  by  chance  to  act  as  a  banker  and  is  displaced 
by  another  according  to  the  chances  of  the  game,  all  with  an  equal 
chance  to  secure  the  position  of  banker  and  any  incidental  preference 
which  may  fall  to  the  banker  for  the  time  being.  If  the  banker  be- 
comes banker  in  rotation  among  the  players  or  by  some  method  of 
ehance  at  certain  stages  of  the  game  or,  in  other  words,  has  an  equal 
chance  of  becoming  banker  from  time  to  time;  that  is,  if  the  method 
of  the  game  is  not  that  one  or  more  becomes  exclusively  the  banker, 
then  the  chances  of  the  game  are  equal  or  alike  favourable  to  all  the 
players  in  the  only  sense  in  which  it  was  intended  they  should  be  or 
could  be.  The  constituting  of  a  banker  is  one  of  the  chances  of  the 
game.  On  one  becoming  the  banker  it  may  be  assumed  he  has  acquired 
an  advantage.  On  the  cards  being  dealt  the  chances  of  the  players  are 
at  once  rendered  unequal  according  to  the  character  of  the  hands  dealt. 
B.  V.  Hang  Gee,  4  W.W.B.  1128,  1130,  per  Beck,  J. 

Judicial  opinions  are  at  variance  on  the  point.  It  has  been  held 
in  Alberta  that  the  provisions  of  sec.  226  (h)  are  not  directed  against 
a  game  in  which  though  a  bank  is  kept,  the  chances  of  being  banker 
are  equal  to  all  the  players.  B.  v.  Hung  Gee  (No.  1),  4  W.W.R.  1188, 
6  Alta.  L.B.  167,  21  Can.  Cr.  Cas.  409;  R.  v.  Hing  Hoy  [1917],  2  W.W.B. 
958,  964,  per  Beck,  j.  But  the  contrary  view  is  taken  in  British 
Colombia.  B.  v.  Petrie  (1900),  7  B.C.B.  176,  3  Can.  Cr.  Cas.  439;  and 
in  Alberta  was  approved  by  Harvey,  C.J.,  in  his  dissenting  opinion  in 
B.  V.  Hing  Hoy  [1917],  2  W.W.B.  958,  962. 

Statutory  presumptions  from  finding  gaming  appliances] — Before 
the  Code  amendment  of  1918  to  sees.  985  and  986,  those  sections  created 
a  statutory  presumption  from  the  finding  of  gaming  instruments  or  con- 
triTances  for  unlawful  gaming,  and  it  was  important  to  ascertain  for 
the  purposes  of  those  sections  whether  the  particular  game  was  or  was 
not  "  unlawful." 

The  amendment  makes  sees.  985  and  986  correspond  with  sec.  226,  by 
eliminating  the  words  "  unlawful,"  and  making  those  sections  apply  on 
the  finding  of  instruments  of  gaming  used  in  playing  any  game  of 
chance  or  any  mixed  game  of  chance  and  skill. 

Automatic  vending  machinesi — It  was  held  in  Fielding  v.  Turner 
[1M3],  1  K.B.  867,  72  L.J.K.B.  542,  that  the  operation  of  an  auto- 
matic machine,  in  which  no  person  bnt  the  player  and  the  machine 
takes  part,  may  constitute  playing  an  unlawful  game.  In  such  a  case 
the  keeper,  or  owner  of  the  machine,  backs  his  chances  against  the 
person  who  uses  it.    And  see  Thompson  v.  Mason,  68  J.P.  270. 

It  ha«  been  held  that  whether  or  not  such  a  game  is  one  of  skill 
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or  of  chance  is  a  question  of  fact :  Thompson  v.  Mason,  20  T.L.B.  298. 
In  one  case  playing  a  machine  was  held  to  be  a  game  of  skill,  and, 
therefore,  lawful;  Pessers  v.  Oatt,  29  T.L.B.  381  (1913);  whereas  in 
two  other  cases  playing  an  identical  machine  was  held  to  be  unlawful — 
Donaghy  v.  Walsh,  L.R.  [1914],  2  Ir.  261;  Ogilvie  ▼.  Benigno  (1906), 
7  F.  82;  Thompson  v.  Mason,  20  Cox  CO.  641. 

So  the  operation  of  a  "  Mills  O.K.  Counter  Qum  Vendor  "  was  held 
not  to  constitute  gaming  in  B.  y.  Langlois,  23  Can.  Cr.  Cas.  43  (Que.) ; 
R.  V.  Stubbe  (1915),  8  W.W.B.  902,  31  W.L.B.  567,  9  Alta.  L.R.  26, 
24  Can.  Cr.  Cas.  303,  reversing  24  Can.  Cr.  Cas.  60  (Alta.),  and  to 
constitute  gaming  in  R.  v.  O'Meara,  34  O.L.B.  467,  25  Can.  Cr.  Cas.  16 
(Ont.);  Bareham  v«  The  King  (1916),  25  Que.  K.B.  354,  26  Can.  Cr. 
Cas.  211,  and  B.  v.  Gerasse,  10  W.W.B.  1304,  26  Can.  Cr.  Cas.  246 
(Man.).  The  Court  of  Appeal  for  British  Columbia  was  divided  on 
the  question.    B.  v.  Smith  [1917],  1  W.W.B.  553,  26  Can.  Cr.  Cas.  398. 

If  a  slot  machine  is  in  fcust  a  gaming  device,  the  licensing  of  it 
under  a  provincial  law  dealing  with  slot  machines  generally  as  auto- 
matic vending  machines,  will  not  remove  the  liability  under  the  Code 
for  its  operation  as  a  gaming  contrivance.  B.  v.  Bemier  (1916),  22 
B.L.N.S.  258. 

"Pteoc"]— See  sec.  227  (2). 

Search  order  for  gaming  hoiises] — See  sees.  641,  642. 

Finding  of  gaining  instruments  used  in  playing  ^'unlawful  games  "} — 
See  sees.  985,  986. 

Immunity  certifioate  to  person  arrested  on  search  order  if  he  gives 
evidence"] — See  Code  sec.  642. 

Provinddl  gaming  laws'] — There  may  be  special  provisions  dealing 
with  gaming  as  a  criminal'  offence,  which  were  contained  in  pre-Con- 
federation  laws  of  some  of  the  provinces  and  which  are  not  incon- 
sistent with  the  Code  provisions,  and  are  therefore  not  repealed  by 
them.  These  provisions,  in  so  far  as  they  deal  with  criminal  law,  can 
only  be  repealed  or  varied  by  federal  legislation.  So  in  Ontario  the 
unrepealed  Lord's  Day  Act,  C.S.U.C.,  ch.  104,  sec.  3,  makes  it  a  criminal 
offence  in  that  province  to  be  engaged  in  playing  cards  for  money  even 
in  a  private  place  on  a  Sunday.    B.  v.  Quick,  17  O.W.B.  250. 

Some  pre-Confcdcration  statutes  conferring  powers  of  search  on 
municipal  authorities  or  enabling  the  latter  to  pass  by-laws  or  ordinances 
to  tliat  end,  may  still  be  operative  in  some  of  the  provinces;  but  in 
Saskatchewan,  a  province  created  since  Confederation,  it  has  been  held 
that,  having  regard  to  the  provisions  of  sec.  641  of  the  Code  a  jioliee 
officer  is  not  justified  in  forcibly  entering  a  gaming  house,  without 
warrant  or  permission  from  proper  authority,  notwithstanding  the  pro- 
visions of  a  municipal  by-law  authorizing  him  so  to  do.  Win  Qat  v. 
Johnson,  1  Sask.  L.B.  81  (affirmed  on  this  point  on  varying  the  judg- 
ment, Win  Gat  v.  Johnson,  1  Sask.  L.B.  476.). 
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A  municipal  by-law  in  Quebec  which  merely  repeats  or  conaolidates 
the  prior  ezisting^  by-laws  operative  since  Confederation  and  is  not  in- 
consistent with  any  federal  or  provincial  statute,  may  be  effective,  al- 
though dealing  with  Sunday  observance.  Bischinsky  v.  Montreal  (1915), 
16  Que.  P.B.  343. 

In  any  ease  it  is  not  now  compeffcent  for  a  province  to  enact  new 
l^islation  which  would  conflict  with  the  general  criminal  law.  B.  v. 
Shaw,  7  Man.  B.  518;  B.  v.  Spegelman  (1904),  9  O.L.B.  75. 

Compare  Upton  v.  Brown  (1912),  3  W.W.B.  626  to  same  effect  as 
to  disorderly  houses  generally. 

Oambling  in  public  conveyances] — See  sec.  234. 

Bucket  shops] — ^A  bucket  shop  is  also  a  common  gaming  house.  Sees. 
231,  232,  and  notes  to  same.  But  it  is  not  a  "common  gaming 
house    ...    as  herembefore  defined  "  within  Code  sec.  228. 

Being  found  in  gaming  house] — See  sees.  229,  985,  986. 

Obstructing  officer  authorised  to  enter  common  gaming  house] — See 
sees.  230,  641,  986. 

Person  supporting  himself  by  gaming  without  other  calling] — See 
238  (I)   (vagrancy). 


Coflmon  betttng-hoDse  deined^— ^  Place  "  defined. 

227.  A  common  betting-house  is  a  house,  ofBce,  room  or 
place, — 

(a)  opened,  kept  or  used  for  the  purpose  of  betting  between 
persons  resorting  thereto,  and 
(i)  the  owner,  occupier  or  keeper  thereof, 
(ii)  any  person  using  the  same, 
(iii)  any  person  procured  or  employed  by,  or  acting 

for  or  on  behalf  of  any  such  person, 
(iv)  any  person  having  the  care  or  management,  or  in 
any  manner  conducting  the  business  thereof ;  or, 
(fc)  opened,  kept  or  used  for  the  purpose  of  any  money  or 
valuable  thing  being  received  by  or  on  behalf  of  any 
such  perjjon  as  aforesaid,  as  or  for  the  consideration 
(i)  for  any  assurance  or  undertaking,  expressed  or 
implied,  to  pay  or  give  thereafter  any  money  or 
valuable  thing  on  any  event  or  contingency,  of, 
or  relating  to  any  horse-race,  or  other  race,  fight, 
game  or  sport  j  or, 
(ii)  for  securing  the  paying  or  giving  by  some  other 
person  of  any  money  or  valuable  tiling  on  any 
such  event  or  contingency;  or, 
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(c)  opened,  kept  or  used  for  the  purpose  of  recording  or 
registering  bets  upon  any  contingency  or  event,  horse- 
race, or  other  race,  fight  game  or  sport,  or  for  the 
purpose  of  receiving  money  or  other  things  of  value 
to  be  transmitted  for  the  purpose  of  being  wagered 
upon  any  such  contingency  or  event,  horse-race  or 
other  race,  fight,  game  or  sport,  whether  any  such  bet 
is  recorded  or  registered  there,  or  any  money  or  other 
thing  of  value  is  there  received  to  be  so  transmitted 
or  not;  or, 
{d)  opened,  kept  or  used  for  the  purpose  of  facilitating  or 
encouraging  or  assisting  in  the  making  of  bets  upon 
any  contingency  or  event,  horse-race  or  other  race, 
fight,  game  or  sport,  by  announcing  the  betting  upon, 
or  announcing  or  displaying  the  results  of  horse- 
races, or  other  races,  fights,  games  or  sports,  or  in  any 
other  manner,  whether  such  contingency  or  event, 
horse-race  or  other  race,  fight,  game  or  sport  occurs 
or  takes  place  in  Canada  or  elsewhere. 
2.  The  word  '  place '  as  used  in  this  section  and  in  the  pre- 
oeding  section,  includes  any  place,  whether  inclosed  or  not,  and 
whether  it  is  used  permanently  or  temporarily,  and  whether  there 
is  or  i«  not  exclusive  right  of  user. 

Ofiptn]— Sec.  197,  Code  of  1892. 

Persons  assisting  in  management  deemed  keepers'^ — Code  sec.  228  (2). 

Aiding  and  abetting  the  offence'l — See  Code  sec.  69.  As  to  the  sale 
or  lease  by  the  clnb  controlling  a  race  meet  of  the  betting  privileges 
where  the  bookmaking  to  be  carried  on  would  be  illegal;  see  B.  v. 
Hendrie,  11  O.L.B.  202,  10  Can.  Cr.  Cas.  298. 

*' Place"'} — The  declaration  of  sub-sec.  (2)  in  regard  to  the  inter- 
pretation of  the  word  place,  in  the  phrase  "  house,  office,  room  or  place," 
makes  inapplicable  a  number  of  the  decisions  on  its  interpretation  under 
the  law  prior  to  the  Code  amendment  of  1910.  Amongst  these  were 
B.  V.  Moylett  (1907),  15  O.L.B.  348,  13  Can.  Cr.  Cas.  279,  10  O.W.B. 
803;  Saunders  v.  The  King,  38  S.C.B.  382,  12  Can.  Cr.  Cas.  174;  and 
see  Powell  v.  Kempton  Park  [1899],  A.C.  143;  B.  v.  Humphrey  [1898], 
1  Q.B.  875;  B.  v.  Fisher  (1913),  9  Cr.  App.  B.  164;  Brown  v.  Patch 
[1899],  1  Q.B.  892;  B.  v.  Deaville  [1903],  1  K.B.  468,  72  L.J.K.B.  272. 

Assisting  in  the  making  of  bets] — The  newspaper  which  prints  an 
advertisement  of  a  customer  soliciting  bets  from  the  public  is  included; 
and   the  newspaper   office  becomes  a  place  used  for  the  purpose  of 
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facilitating,  encouraging  or  assisting  in  the  making  of  bets.  B.  v.  Small- 
peice,  7  Can.  Cr.  Cas.  556  (Ont.) ;  McKenzie  y.  Hawke  [1902],  2  K.B. 
216,  20  Cox,  C.C.  306;  Hawke  v.  McKenzie  [1902],  2  K.B.  225,  20 
Cox,  C.C.  314;  Hawke  v.  MeKenzie  (No.  3),  [1902],  2  K.B.  234,  71 
LJ^.K.B.  570;  Hawke  v.  Hnlton,  22  Times  L.B.  169. 

Tlie  keeping  of  an  office  within  the  jurisdiction  for  the  issue  of 
betting  coupons  which  the  persons  desiring  to  bet  were  to  forward  to 
a  foreign  country,  would  be  illegal.  Stoddart  ▼.  Hawke  [1902],  i  .K*B. 
335;  Hodgson  v.  Macphcrson,  7  Adam  (Scot.),  118. 

Exception  as  to  stakeholders  in  lawful  sport"] — Code  sec.  235  (2). 

**  Sace,  etc.  in  Ca/nada  or  elsewhere  '*] — This  clause  is  intended  to 
prevent  the  operation  of  betting  houses  in  Canada  taking  bets  on  races, 
etc,  held  elsewhere.    B.  v.  Giles,  26  Ont.  B.  586. 

Other  betting  offences] — See  sec.  235. 

Search  of  suspected  betting  house] — Code  sec  641. 

Finding  of  betting  equipment,  as  prima  fade  evidence] — Code  sec. 
986;  B.  V.  Johnson  (1915),  35  O.L.B.  215,  25  Can.  Cr.  Cas.  124,  27 
DX.B.  607.  The  evidence  will  not  be  excluded  because  of  the  illegality 
of  the  search  warrant  (Code  sec.  641)  under  which  the  place  was  en- 
tered.   B.  T.  Honan,  26  O.L.B.  484,  20  Can.  Cr.  Cas.  10,  6  D.LJEt.  276. 

Landlord's  duty  after  conviction  of  tenant  for  keeping] — See  Code 
sec  228a. 

Confiscation  of  betting  equipment] — Code  sec.  641  (2) ;  O'Neil  v. 
Attorney-General,  26  8,C.B.  122,  1  Can.  Cr.  Cas.  303. 

Being  found  in  a  betting-house] — Code  sec.  229. 

Bace-course  bets  made  at  the  track] — See  the  latter  portion  of  sub- 
sec  (2)  of  Code  sec.  235,  suspended  until  six  months  after  the  end  of 
the  Great  War  by  Order-in-Oouncil,  June  7,  1917. 

Opium  Joint  defined. 

2327a.  An  opium  joint  is  a  house,  room  or  place  to  which 
persons  resort  for  the  purpose  of  smoking  or  inhaling  opium. 

Origin]— CsLn.  Stat.  1909,  ch.  9,  sec.  2. 

Finding  of  appliances  for  opium  smoking  as  prima  fade  evidencej^-- 
Code  sec.  986. 

Baid  of  opium  joints] — Code  sees.  642  and  642a. 

Bdng  found  in] — Code  sec.  229. 

Offence  of  keeping] — Code  sec.  228. 

"House,  room  or  place"] — The  word  "place"  as  used  in  sec.  227a 
has  not  the  benefit  of  any  extension  which  may  have  been  given  to  it 
by  subHiee.  (2)  of  sec.  227,  which  was  added  to  the  Code  in  1910.  See. 
227a  had  been  passed  in  the  previous  year,  but  this  fact  was  probably 
overlooked  in  the  drafting  of  the  1910  amendment.  The  consequence 
woald  appear  to  be  that  the  word  *'  place  "  as  regards  opium  joints  is  to 
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be  construed  as  ejusdem  generis  with  the  specific  words  "house"  and 
**  room  "  which  precede  it  in  conformity  with  the  doctrine  laid  down  in 
Powell  V.  Kempton  Park  [1899],  A.C.  143,  and  Brown  v.  Patch  [1899], 
1  Q.B.  892. 

The  Opium  cmd  Dmg  Act}— See  1-2  Geo.  V,  Can.,  ch.  17;  K.  V. 
A.  &  N.  16  Can.  Cr.  Cas.  381,  15  O.W.R.  339. 

Disorderly  MonBeT— Who  deemed  lieeper. 

2228.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  yearns  imprisonment  who  keeps  any  disorderly  house,  that 
is  to  say,  any  common  bawdy-hou^,  common  gam^ing-housu, 
common  betting-house  or  opium  joint,  as  hereinbefore  defined. 

2.  Any  one  who  appears,  acts  or  behaves  as  master  or  mistress, 
or  as  the  person  having  the  care,  government  or  management 
of  any  disorderly  house,  or  as  assisting  in  such  care,  government 
or  management,  shall  be  deemed  to  be  the  keeper  thereof  and 
shall  be  liable  to  be  prosecuted  and  punished  as  such  although 
in  fact  he  or  she  is  not  the  real  owner  or  keeper  thereof. 

Originl—Sec.  198,  Code  of  1892;  Can.  Stat.  1909,  ch.  9,  sec.  2;  Can. 
Stat.  1913,  ch.  13,  sec.  10;  Disorderly  Houses  Act,  1751,  Imp.  25  Geo. 
II,  ch.  36. 

Keeping  a  disorderly  housel — The  word  keeping  implies  a  continuous 
offence;  the  charge  may  therefore  be  laid  as  from  one  date  to  another 
without  charging  more  than  offence.    R.  v.  Keeping,  34  N.S.B.  442. 

A  husband  and  wife  may  be  charged  jointly  with  keeping  a  house 
of  ill-fame.  Bex  v.  Bloom  (1913),  5  W.W.B.  897,  7  Alta.  L.B.  1,  22 
Can.  Cr.  Cas.  205,  26  W.L.B.  459.  A  conviction  may  be  either  joint 
or  several  on  summary  trial  for  the  one  offence  of  keeping,  and  separate 
convictions  may  be  made  on  an  information  against  several .  petsons 
jointly.    Ibid. 

Withdrawal  of  char  gel — The  magistrate  may,  on  good  grounds  shown, 
permit  the  withdrawal  of  a  charge  laid  by  a  private  prosecutor.  B.  v. 
Bousseau  (1915),  24  Can.  Cr.  Cas.  390  (Que.). 

"  Common  "] — The  word  "  common,'"  in  describing  a  bawdy-house,  is 
an  essential  ingredient  of  the  offence,  which  is  the  keeping  of  a  "  com- 
mon bawdy-house."  The  omission  of  the  word  "  common  "  in  the  infor- 
mation is  a  defect  of  substance  which  is  not  cured  by  plea.  B.  v. 
Jousseau  (1915),  24  Can.  Cr.  Cas.  417  (Que.). 

Penalty  on  th^d  or  subsequent  0onviction]— Criminal  Code  Amend- 
ment Act,  1915,  ch.  12,  sec.  6,  not  assigned  a  Code  section  nnmber,  but 
here  printed  foUowing  sec.  229a. 

Amendment  of  conviction'] — See  Code  sec  1124. 

Common  hawdy-housel'-eec,  225,  229,  229a,  640,  643,  986. 
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Common  gaming  housed— &ee.  226,  229,  235,  641,  642,  643,  985,  986. 

Common  betting  house]— Ben.  227,  229,  235,  641  642,  643,  986. 

Opium  joint8}-^ode  sees.  227a,  229,  641,  642,  642a,  643,  986. 

Summary  trial  or  indictment]— The  offence  is  triable  summarily  be- 
fore a  "magistrate"  as  defined  by  sec.  771,  under  Pajrt  XVI,-  Code  sees. 
773  and  774;  and  this  without  .the  consent  of  the  accused,  Code  sec. 
774;  B.  y.  Honan,  26  O.L.B.  484,  20  Can.  Cr.  Cas.  10,  6  J>JjA  276; 
B.  V.  Jung  Lee,  5  O.W.N.  80,  22  Can.  Cr.  Cas.  63,  26  O.W.B.  63 ;  B.  v. 
James,  9  W.WJS.  235.  There  is  also  the  alternative  procedure  of  indict- 
ment available,  although  it  is  not  commonly  followed  for  this  offence. 
B.  V.  Sarah  Smith,  9  Can.  Cr.  Cas.  338  (N.S.) ;  B.  v.  McKenzie,  2  Man. 
B.  168;  B.  V.  Bougie  (1899),  3  Can.  Cr.  Cas.  491. 

The  accused  when  arraigned  for  summary  trial  has  no  right  to  de- 
mand a  jury  trial,  which  he  could  have  only  by  the  bringing  of  an 
indictment.  B.  v.  Jung  Lee,  5  O.W.N.  80, 22  Can,  Cr.  Cas.  63,  25  O.W.B.  63. 

Prior  to  1915  there  was  also  available  the  process  of  summary  con- 
viction if  the  offence  were  the  keeping  of  a  bawdy-house,  but  the  part 
of  the  vagrancy  clause  (Code  sec.  238  ( j)  )  making  it  a  vagrancy  offence 
on  summary  conviction  to  be  the  keeper  of  a  bawdy-house  was  repealed 
in  that  year.  See  under  the  prior  law:  B.  v.  Belmont  (1914),  23  Can. 
Cr.  Cas.  89,  18  D.L.B.  53;  B.  v.  Spooner  (1900),  4  Can.  Cr.  Cas.  209. 

The  jurisdiction  of  summary  trial  is  exercisable  under  sees.  773,  774, 
without  the  consent  of  the  accused,  and  the  accused  is  not  to  be  asked 
to  elec^.  (Code  sec  774.)  This  latter  provision  seems  to  exclude  the 
possibility  of  bringing  the  case  under  sec.  777,  because  the  magistrate 
has  extended  jurisdiction  under  the  last-mentioned  section  exercisable 
only  on  election  of  the  accused.  See  B.  v.  Davidson  [1917]  2  W.W.B. 
160  (Alta.);  B.  v.  Davidson  [1917]  2  W.W.B.  718  (Alta.) ;  B.  v.  Hay- 
ward,  5  OX.B.  65 ;  ex  parte  McDonald,  9  Can.  Cr.  Cas.  68 ;  B.  v.  Craw- 
ford (1912),  2  W.W.B.  952,  20  Can.  Cr.  Cas.  49  (Alta.) ;  B.  v.  Booth 
(1914),  31  OX.B.  539|  23  Can.  Cr.  Cas.  224. 

Jurisdiction  of  commissioners  of  police  in  Alberta] — ^A  commissioner 
of  police  appointed  under  B.S.C.  1906,  ch.  92,  has  absolute  jurisdiction 
in  like  manner  as  a  city  police  magistrate  in  Alberta,  subject  to  the 
provincial  law  governing  magistrates.  B.  v.  Bloom  (1913),  5  W.W.B. 
897;  B.  V.  Alexander,  5  W.W.B.  17,  21  Can.  Cr.  Cas.  473.  Such  com- 
missioner is,  by  reason  of  the  express  application  of  the  provincial  law 
under  the  Federal  Act,  subject  to  a  restriction  by  provincial  statute 
whereby  jurisdiction  in  any  particular  case  shall  exclusively  attach  in 
the  first  instance  in  the  first  justices  of  the  peace  (or  magistrate  exer- 
cising the  powers  of  justices),  having  "possession  and  cognisance  of 
the  fact,"  as  by  taking  an  information  and  dismissing  the  charge  so 
laid.  Alta.  Stat.  1906,  ch.  13,  sec.  9  (a) ;  Alta.  Stat.  1907,  sec.  7;  B.  v. 
Bloom  (1913),  5  W.W.B.  897  (Alta.)  Compare  B.  v.  Coyne  [1917], 
3  W.W Jt.  267,  28  Can.  Cr.  Cas.  428 ;  B.  v.  Coyne  [1917],  3  W.W.B.  622, 

29  Can.  Cr.  Cas.  216. 
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Formalities  of  conviction} — If  the  conviction  on  summary  trial  be- 
fore a  city  magistrate  shows  a  street  address  as  the  place  of  the 
offence,  it  will  not  be  quashed  because  of  the  omission  to  add  the 
name  of  the  city  to  the  street  address.  B.  v.  Marceau  (1915),  7  W.W.R. 
1174,  23  Can.  Cr.  Cas.  456,  applying  R.  v.  C.P.B.,  1  Alta.  L.B.  341;  and 
see  Sorgius  v.  Bouchard,  26  Que.  K.B.  242,  and  55  8.C.B.  324  (quashing 
appeal);  B.  v.  Nolan,  28  Can.  Cr.  Cas.  100  (N.S.). 

Wrongful  arrest  as  affecting  summary  trial  jurisdiction  in  disorderly 
house  cages'] — ^Where  there  is  no  search  order  or  search  warrant  (Code 
sees.  640-643),  there  should  be  an  information  on  oath  to  authorize 
the  issue  of  a  warrant  for  the  offence  of  keeping,  and  an  arrest  by  a 
police  officer  on  suspicion  of  the  offence  is  not  justifiable.  Sec.  648 
would,  however,  justify  a  peace  officer  in  arresting  without  warrant 
anyone  whom  he  "  finds  committing  "  any  criminal  offence.  See  Altman 
V.  Majury  (1916),  27  Can.  Cr.  Cas.  398,  37  O.L.B.  608,  11  O.W.N.  21. 
-And  Code  sec.  652a  authorizes  a  peace  officer  to  arrest  without  warrant 
a  person  whom  he  has  good  cause  to  suspect  of  having  committed  or 
being  about  to  commit  the  offence  of  procuring  (Code  sec.  216),  or  of 
the  analogous  offences  set  forth  in  sec.  216.  There  are  authorities  both 
for  and  against  the  proposition  that  the  illegality  of  the  arrest  on  a 
charge  of  keeping  a  disorderly  house  goes  to  the  jurisdiction  of  a 
magistrate  exercising  summary  trial  powers  under  Part  XVI  of  the 
Code.  The  weight  of  authority  in  Alberta  is  in  favour  of  setting  aside 
a  conviction  because  of  the  illegal  arrest.  B.  v.  Young  Kee  (No.  1), 
[1917],  2  W.W.B.  442,  28  Can.  Cr.  Cas.  162;  R.  v.  Baptiste  Paul  (No.  2), 
20  Can.  Cr.  Cas.  161;  R.  v.  Wilson  (alias  Wallace)  (1915),  9  W.W.B.  47, 
32  W.L.B.  264,  24  Can.  Cr.  Cas.  370;  R.  v  Davis,  32  WX.R.  837,  20  Can. 
Cr.  Cas.  293;  R.  v.  Miller  (1913),  25  Can.  Cr.  Cas.  151,  25  W.L.R.  297; 
but  see  contra,  R.  v.  Hurst  (1914),  7  W.W.R.  994,  30  W.L.R.  176,  23 
Can.  Cr.  Cas.  389;  R.  v.  Baptiste  Paul  (No.  1),  20  Can.  Cr.  Cas.  159 
(AHa.);  R.  v.  Pudwell  (1916),  10  W.W.R.  205,  26  Can.  Cr.  Cas.  47 
(Alta.).  In  R.  v.  Hurst,  supra,  the  prosecution  was  for  vagrancy- 
offence  punishable  under  Part  XV. 

Aiding  or  counselling  an  offence  to  procure  evidence] — ^Men  repre- 
senting a  so-called  "  morality  department "  of  the  police  who  engage 
in  the  disreputable  practice  of  procuring  evidence  by  enticing  a  woman 
to  agree  to  their  nefarious  proposals  and  make  appointments  accordingly 
for  the  purpose  of  proving  her  guilty  of  keeeping  a  common  bawdy- 
house,  can  have  their  testimony  given  no  higher  respect  than  that  of 
ordinary  accomplices.  R.  v.  Sands,  9  W.W.R.  129,  130,  25  Man.  R.  690, 
25  Can.  Cr.  Cas.  116,  per  Gait,  J.  The  detectives,  by  so  doing,  place 
themselves  under  the  risk  of  prosecution  as  aiders  and  abetters  under 
Code  sec.  69.  See  also  Code  sec.  873,  under  wihch  the  judge  of  il 
eriminal  court  may  give  leave  to  prefer  a  bill  of  indictment  to  a  private 
prosecutor  without  any  preliminary  committal,  but  after  an  indictment 
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found,  a  noUe  proMqui  might  bo  entered  by  the  Attorney-General.  Code 
aec.  962;  B.  v.  Edwards,  17  Man.  R.  288,  13  Can.  Cr.  Ca».  202. 

Limited  appeal  from  summary  trial} — Code  aec.  797. 

Search  orders  and  police  raids'] — Code  sec.  641  and  see  640,  ■642a, 
643. 

Presumption  from  wilful  obstruction  of  officer  authorieed  to  enter] — 
Code  see.  986;  B.  v.  Jung  Lee,  5  O.W.N.  80,  22  Can.  Cr.  Gas;  6.^- -ii 

Presumption  from  finding  gaming  house  or  betting  house  equip- 
iiMut]— Oode  sees.  985,  986;  B.  v.  O'Meara,  34  0-L.B.  467,  25  Can.  Cr. 
Can.  16;  B.  v.  Hung  Gee  (191.1),  4  W.W.B.  1128  and  1133,  24  W.L.R. 
862,  21  Can.  Cr.  Cas.  404;  B.  v.  See  Woo,  16  Can.  Cr.  Cas.  213;  B.  v. 
Gerasse,  10  W.W.R.  1304,  26  Can.  Cr.  Cas.  246  (Man.) ;  B.  v.  Honan, 
26  O.LJB.  484,  20  Can.  Cr.  Cas.  10;  B.  v.  Jung  Lee  (1913),  5  Q.W.N;  8D, 
22  Can.  Cr.  Cas.  63.  It.  seems  clear  that  the  statutory  presumption 
under  sec.  985  arises  only  where  a  search  order  has  been  made  or  a 
aearck  warrant  issued;  B.  v.  Jung  Lee,  supra;  but  sec.  986  has  been 
applied  where  there  was  no  search  order  or  warrant.  B.  v.  0*Meara, 
sapra. 

Examnation  on  oath  of  persons  four^d  in] — Code  sec.  642. 

Use  of  premises  as  disorderly  house.— Liability  of  landlord. 

228a.  Any  one  who,  as  landlord,  lessor,  tenant,  occupier, 
agent  or  otherwise,  has  charge  or  control  of  any  premises  and* 
knowingly  permits  such  premises  or  any  part  thereof  to  he  let 
or  nsed  for  the  purposes  of  a  disorderly  house  shall  be  liable 
upon  summary  conviction  to  a  fine  of  two  hundred  dollars  and 
costs,  or  to  imprisonment  not  exceeding  two  months,  or  to  both 
fine  and  imprisonment. 

2.  If  the  landlord,  lessor  or  agent  of  premises  in  respect  of 
which  any  person  has  been  convicted  as  the  keeper  of  a  common 
bawdy-house  fails,  after  such  conviction  has  been  brought  to 
his  notice,  to  exercise  any  right  he  may  have  to  determine  the 
tenancy  or  right  of  occupation  of  the  person  so  convicted^  and 
subsequently  any  such  offence  is  again  committed  on  the  said 
prcmises,  such  landlord,  lessor  or  agent  shall  be  deemed  to  be 
IBL  keeper  of  a  common  bawdy-house  unless  he  proves  that  he  hAs 
taken  all  reasonable  steps  to  prevent  the  recurrence  of  the  offence. 

On^]-— Can.  Stat.  1913,  ch.  13,  sec.  11. 

lAmdlord  permitting  tenant  to  use  as  disorderly  house] — ^Prior  to 
the  eaaetiaent  of  sec.  228a  it  had  been  held  that  a  landlord  wilfiiHy 
lettlag  prenuses  f<or  xtee  as  a  bawdy-honse  beosme  an  aider 'and  abettdr 
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run  thereon^  or  to  the  sale  by  such  association  of  information 
or  privileges  to  assist  in  or  enable  the  conducting  of  book-making, 
pool-^sellingy  betting  or  wagering  upon  the  race-course  of  such 
association  during  the  actual  progress  of  a  race-meeting  con- 
ducted by  such  association  upon  races  being  run  thereon,  or  to 
book-making,  pool-selling,  betting  or  wagering  upon  such  race- 
course during  the  actual  progress  of  a  race-meeting  conducted  by 
such  association  upon  races  being  run  thereon.  Provided  that 
as  to  race-meetings  at  which  there  are  running  races  no  such 
race-meeting  continues  for  more  than  seven  days  of  continuous 
racing  on  days  on  which  such  racing  may  be  lawfully  carried 
on;  and  provided  that  no  such  association  holds,  and  that  on 
any  one  race-track  there  be  not  held,  in  any  one  calendar  year 
more  than  two  race-meetings  at  which  there  are  running  races 
and  that  there  is  an  interval  of  at  least  twenty  days  between 
meetings ;  and  provided  that  as  regards  race-meetings  held  upon 
the  race-course  of  any  association  incorporated  after  the, fourth 
day  of  May,  1910,  the  said  race-course  be  located  in  or  within 
three  miles  of  a  Canadian  town  or  city  having  a  population  of 
not  less  than  fifteen  thousand  people.  Provided  also  that  as 
to  race-meetings  at  which  there  are  trotting  or  pacing  races 
exclusively,  no  such  race-meeting  continues  for  more  than  three 
days,  on  which  racing  may  be  carried  on,  in  any  one  calendar 
week,  and  that  no  race-meetings  at  which  there  are  trotting  or 
pacing  races  are  held  on  the  same  grounds  for  more  than 
fourteen  days  in  all  in  any  one  calendar  year.* 

[The  operation  of  that  portion  of  sub-sec.  2  of  sec.  235  in- 
cluded between  the  asterisks  was  suspended  by  an  Order  in 
Council  of  June  7,  1917,  under  the  War  Measures  Act  until 
six  months  after  the  conclusion  of  the  Great  War.  Can.  Stat. 
1918,  xxxiv.] 

Origin]— Can.  Stat.  1913,  ch.  13,  sec.  13;  Can.  Stat.  1912,  ch.  19, 
sec.  1;  Can.  Stat.  1910,  ch  10,  sec  3;  Sec  204,  Code  of  1892,  B.S.C.  18S6, 
ch.  159,  sec  9. 

"Lawful  race,  sport,  game  or  exercise,**  (sub-sec.  2)] — The  question 
of  whether  a  game  or  race,  etc.  is  lawful  or  not  is  one  for  the  judge. 
R.  V.  Davies  [1897],  2  Q.B.  199;  Donaghy  v.  Walsh  [1914],  2  Irish  B. 
275.  Sub-sec.  (2)  does  not  protect  the  person  Who  "  engages  in  the  busi- 
noss  of  betting"  (sec.  235  (e)  ),  which  connotes  a  series  of  acts.  B.  v. 
Hynes,  (1019)  15  O.W.N.  341 
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Maxbey  may  legally  be  deposited  with  a  stake-holder  to  abide  the 
result  of  a  f ootmce,  and  no  action  will  lie  against  the  winner  of  the 
bet)  who  has  received  the  money  from  the  stake-holder  after  the 
decision  of  the  event.    Seely  v.  Dalton  (1904),  36  N.B.R.  442. 

Baee-track  beitingl — The  exception  as  to  race-track  betting  on  asso- 
ciation tracks,  and  the  sale  of  bookmaking  privileges  for  same,  was 
suspended  by-  Order-in-Conneil  of  June  7,  1917,  operative  Aug.  1,  1917, 
until  six  months  after  the  conclusion  of  the  great  war.  The  exception 
by  sub-sec.  (2)  applies  also  to  sees.  227  and  228,  and  supersedes  the 
decision  in  Saunders  v.  The  King  (1907),  38  S.C.B.  382,  12  Can.  Cr. 
Cas.  33  and  174,  und^i  the  former  statute.  As  to  sale  of  bettiHg 
privileges  under  the  former  law,  see  Stratford  Turf  Associaticm  v.  Fitch 
(1897),  2g  Oat  S.  579. 

The  operation  of  a  "  pari-malu^  " .  maefaintt  at  the  rae^tvlKik  of  an 
authorized  association  seems  to  be  protected  under  fiUb-sec.  {b)  during 
the  actual  progress  of  the  race-meeting  if  the  wagering  i^^r>  the 
"mutuel"  system  is  restricted  to  the  races  being  run  there. 

Iiu^orporation  by  special  Act  of  a  provvnoial  legislature} — For  an 
example  of  a  provincial  statute  conflrming  and  validating  as  an  incor- 
poratioB  under  special  Act,  a  charter  previously  granted  under  the 
Quebec  Companies  Act,  see  Quebec  statutes,  1916,  7  Geo.  V,  ch.  103. 

AsscciatiiyM  incorporated  before  March  30,  1912] — The  date  of  in- 
corporation is  the  criterion  on  the  exemption  contained  in  sub-sec.  (2) 
and  not  the  fact  of  the  race-course  being  in  operation  before  the  date 
named.  Hepburn  v.  Connaught  Park  Jockey  Club  (1916),  10  O.W.N. 
333. 

Ontario  tax  on  race-meetings'] — See  Corporations  Tax  Act,  4  Geo.  V, 
(Ont),  ch.  11,  see.  2,  as  amended  1916,  ch.  8. 

Bace  meeting  Ueenses  in  Quebec} — ^The  issuing  of  a  license  under 
sub-sec.  (7a)  of  the  Quebec  License  Law  is  not  to  be  considered  as 
indicating  that  the  Government  or  any  of  the  officials  thereof  are  of 
the  opinion  that  any  bet,  wager,  or  pool  recorded,  received  or  sold  by 
any  person  is  not  prohibited  by  the  Criminal  Code  or  otherwise,  and 
should  any  holder  of  a  race  meeting  license  be  convicted  in  the  Criminal 
Courts  for  an  oifence  in  respect  of  any  such  bet,  wager  or  pool  so 
recorded,  received  or  sold,  then  his  license,  ipso  facto,  becomes  null  and 
void.    7  Geo.  V,  Que.,  ch.  17,  amending  the  Quebec  License  Law. 

No  person  recording,  receiviAg  or  selling  any  bet,  wager,  or  pool, 
under  the  pari  mutuel  system  in  Quebec,  shall  retain  more  than  ten  per 
cent,  of  the  amount  so  deposited  or  recorded;  and  any  person  retaining 
more  than  ten  per  cent,  shall  be  guilty  of  an  offence,  and  be  liable  to 
a  line  of  not  less  than  five  hundred  dollars  nor  more  than  five  thousand 
doUars,  and  costs,  and,  on  failure  to  pay  such  fine  and  costs,  to  imprison- 
ment for  not  more  than  three  months.  B.S.  Quebec,  1909,  as  amended 
1916,  ch.  17. 
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Summary  trial} — An  offence  under  sec.  235  is  triable  sumnarily 
under  see.  773,  sub-sec  (g)f  and  this  jurisdiction  is  absolute  in  Britisb 
Columbia,  Alberta,  Saskatchewan,  the  Territories,  and  Prince  Edward 
Island,  under  sec.  776.  In  Ontario  and  the  other  provinces,  the  accused 
may  only  be  tried  under  Part  XVI,  with  his  own  consent;  R.  y.  Helli- 
well  (1914),  23  Can.  Cr.  Cas.  146,  30  O.L.B.  594;  the  alternative  being 
a  trial  on  indictment  with  a  jury  or  a  trial  under  the  **  Speedy  triBls  " 
clauses,  Part  XVIII  of  the  Code,  by  a  county  or  district  judge  without 
a  jury. 

Printlog  lottery  seheme.— Selling  lottery  tickets,  etG« — Condnetfiig 
lottery  8clieBie.^~Bayiiig  lottery  tiekets,  etc—Lottery  sale 
Toid«— Bona-/lde  purchases  for  T8liie«— Foreign  lottery  Indvd- 
e4«-"DlTldJiig  real  estate  ky  M«r— Baffles  at  ekardi  kaiaar«— 
London  Art  Union,  etc 

23B.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  and  to  a  fine  not  exceeding  two 
thousand  dollars  who, — 

(a)  makes^  prints,  advertises  or  publishes,  or  causes  or  pro- 
cures to  be  made,  printed,  advertised  or  publish^, 
any  proposal,  scheme  or  plan  for  advancing,  lending, 
giving,  selling  or  in  any  way  disposing  of  any  pro- 
perty, by  lots,  cards,  tickets,  or  any  mode  of  chance 
whatsoever;  or, 
(6)  sells,  barters,  exchanges  or  otherwise  disposes  of,  or 
causes  or  procures,  or  aids  or  assists  in,  the  sale, 
barter,  exchange  or  other  disposal  of,  or  offers  for 
sale,  barter  or  exchange,  any  lot,  card,  ticket  or  other 
means  or  device  for  advancing,  lending,  giving,  sel- 
ling or  otherwise  disposing  of  any  property,  by  lots, 
tickets  or  any  mode  of  chance  whatsoever;  or, 
(c)  conducts  or  manages  any  scheme,  contrivance  or  opera- 
tion of  any  kind  for  the  purpose  of  determining  who, 
or  the  holders  of  what  lots,  tickets,  numbers  or 
chances,  are  the  winners  of  any  property  so  proposed 
to  be  advanced,  loaned,  given,  sold  or  disposed  of. 

2.  Every  one  is  guilty  of  an  offence  and  liable  on  summary 
conviction  to  a  .penalty  of  twenty  dollars,  who  buys,  takes  or 
receives  any  such  lot,  ticket  or  other  device  as  aforesaid* 

3.  Every  sale,  loan,  gift,  barter  or  exchange  of  any  property, 
by  any  lottery,  ticket,  card  or  other  mode  of  chance  depending 
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upon  or  to  be  determined  by  chance  or  lot,  is  void,  and  all 
property  so  sold,  lent,  given,  bartered  or  exchanged,  is  liable 
to  be  forfeited  to  any  person  who  sues  for  the  same  by  action 
or  information  in  any  court  of  competent  jurisdiction. 

4.  No  such  forfeiture  shall  affect  any  right  or  title  to  such 
property  acquired  by  any  bofid  fide  .purchaser  for  valuable  con- 
sideration without  notice. 

5.  This  section  includes  the  printing  or  publishing,  or  causing 
to  be  printed  or  published,  of  any  advertisement,  scheme,  pro- 
posal or  plan  of  any  foreign  lottery,  and  the  sale  or  offer  for 
sale  of  any  ticket,  chance  or  share,  in  any  such  lottery,  or  the 
advertisement  for  sale  of  such  ticket,  chance  or.  share,  and  the 
conducting  or  managing  of  any  such  scheme,  contrivance  or 
operation  for  determining  the  winners  in  any  such  lottery.    ' 

6.  This  section  does  not  apply  to, — 

(a)  the  division  by  lot  or  chance  of  any  property  by  joint 
tenants  or  tenants  in  common,  or  persons  having 
joint  interests  (droits  indivis)  in  any  such  property: 
or, 

(h)  raffles  for  prizes  of  small  value  at  any  bazaar  held  for 
any  charitable  or  religious  object,  if  permission  to 
hold  the  same  has  been  obtained  from  the  city  or 
otjier  municipal  council,  or  from  the  mayor^  reeve 
or  other  chief  officer  of  the  city,  town  or  qther 
municipality,  wherein  such  bazaar  is  held,  and  the 
articles  raffled  for  thereat  have  first  been  offered  for 
sale  and  none  of  them  are  of  a  value  exceeding  fifty 
dollars ; 

(c)  the  Art  Union  of  London,  Great  Britain,  or  the  Art 
Union  of  Ireland.    55-56  V,  c  89,  s.  205. 

Oivm]— See  205,  Code  of  1892;  58-59  Vict.,  Can.,  eh.  40,  tee.  1; 
1  Edw.  VII,  Can.,  ch.  42,  sec.  2 ;  6  Edw.  VII,  Can.,  eh.  6.  sec.  1. 

C<mdueUng  a  lottery'^ — ^If  the  charge  be  for  condneting  a  lottery 
ttheme,  sab-sec.  (Ic),  and  not  for  publishing  a  lottery  or  selling  lottery 
tickets,  the  prosecution  must  prove  that  the  accused  carried  on  the 
alleged  lottery  and  not  merely  that  agents  of  the  accused  l\ad  been 
isBtructed  to  so  represent  to  the  public.  B.  v.-  Lumgair  (1911),  3 
O.W.N.  309,  19  Can.  Cr.  Cas.  123.  The  offence  of  publishing  a  pro- 
posal for  the  sale  of  lottery  tickets  is  distinct  from  that  of  advertising 
a  lottery.  Bottomley  v.  Director  of  Public  Prosecutions  (1915)|  84 
LJXB.  354.  253 
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Selling  lottery  tiekets  is  an  offence  whether  sold  for  profit  or  not. 
R.  V.  Parker,  9  Man.  B.  203. 

An  absolutely  free  and  gratuitous  distribution  of  chances  by  lot, 
none  of  which  have  been  paid  for,  would  not  be  a  lottery.  R.  v.  Robin- 
son [191S]  1  W.W.R.  25S.  The  three  essential  elements  of  a  lottery 
are,  consideration,  prize  and  chance.  Ibid.;  Bartlett  v.  Parker  [19121 
2  K.B*  497,  81  L.J.M.C.  867,  23  Cox  C.C.  16,  and  Willis  v.  Young 
[1907]    1  K.B.  448. 

Legislative  power] — A  provincial  legislature  cannot  authorize  a  lot- 
tery or  grant  any  exemption  from  the  federal  law.  St.  Jean  Baptiste 
Association  v.  Brault,  30  S.C.R.  598,  4  Can.  Cr.  Cas.  284;  Pigeon  v. 
Mainville,  17  Montreal    L.N.  68. 

Search  orders  and  police  raids'] — Code  sec.  641  and  642. 

Seal  estate  lotteries] — Subject  to  the  exception  of  sub-sec.  (6),  para- 
graph (a),  it  is  illegal  to  dispose  of  real  estate  by  a  lottery.  Bedard 
v.  Phoenix  Land  and  Improvement  Co.,  42  Que.  S.C.  1.  For  detfinition 
of  "property"  see  Code  sec.  2  (32). 

The  entire  transaction  will  be  looked  at  where  there  were  purchases 
and  returns  of  goods  along  with  the  payment  of  a  premium  by  the 
customer  for  the  privilege  of  returning  and  exchanging  for  other  goods 
with  another  chance  of  a  prize.  R.  v.  Freeman  (1889),  18  Ont.  B.  524; 
followed  in  R.  v.  Parker,  9  Man.  R..  203. 

Finding  of  lottery  equipment] — The  finding  of  lottery  tickets  under 
a  search  order  does  not  bring  as  a  consequence  a  statutory  presumption 
of  guilt  under  sec.  985,  as  would  a  finding  of  gaming  instruments  on 
a  disorderly  house  charge.  R.  v.  Hong  Guey  (1907),  12  Can.  Cr.  Cas. 
366  (B.C.). 

Confiscation  of  lottery  paraphernalia] — The  legislation  by  which  con- 
fiscation of  lottery  equipment  may  be  ordered  (Code  sec.  641),  has 
been  held  to  be  within  the  legislative  power  of  the  Federal  Parliament- 
aKoil  V.  Attorney-General  of  Canada,  26  S.C.B.  122,  1  Can.  Cr.  Cas.  303. 

Mode  of  Chance] — A  mode  of  chance  involves  the  absence  of  any 
slfill.  Stoddart  v.  Sagar  [1895] ;  R.  v.  Stoddart,  70  L.J.Q.B.  189.  Hall 
V.  Cox  [1899]  1  Q.B.  198;  68  L.J.Q.B.  167;  Hall  v.  McWilliam  (1901). 
20  Cox    C.C.  33,  85    L.T.  239,  distinguished  in  B.  v.  Robinson  [1918] 

1  W.W.R.  258,  29  Can.  Cr.  Cas.  153  (Sask.) ;  Barclay  v.  Pearson  [1893] 

2  Ch.  154,  62  L.J.  Ch.  636. 

A  sweepstake  on  a  horse-race  may  be  a  lottery.  Hard  wick  v.  Lane 
[1904]  1  K.B.  204;  Guessing  the  number  of  votes  which  will  be  east 
at  a  public  election  is  a  matter  of  skill.  B.  v.  Johnston,  7  Can.  Cr.  Cas. 
525.  Guessing  the  number  of  beans  or  buttons  in  a  jar  fully  exposed 
to  view  is  a  matter  of  skill  and  not  of  chance.  R.  v.  Dodds  (1884), 
4  Out.  R.  390;  R.  v.  Jamieson  (1884),  7  Ont.  R.  149.  So  is  gaessing 
the  number  of  cash  sales  in  a  storo  on  a  given  day;  R.  v.  Fish,  11  Can. 
Cr,  Ca«*  901;  or  the  correct  weight  of  an  article;  Dunham  v.  St.  Oroix 
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Soap  Co.  (1897),  33  C.L.J.  444^  or  the  number  of  reg^trations  of 
births,  marriages  and  deaths  in  a  given  time  in  a  district  onder  a  com- 
pulsory registration  law.    Hall  t.  Cox,  6$  L.J.Q.B.  167. 

A  systematic  distribntion  of  prizes  along  with  goods  sold  may  be 
a  lottery  although  not  advertised  in  any  way  except  by  the  public 
finding  the  prizes.  Hunt  v.  Williams,  52  J.P.  821;  Barratt  v.  Burden 
(1893),  63  L.J.M.C.  33. 

It  makes  no  difference  that,  instead  of  the  drawing  or  chanee  dis- 
tribution being  for  a  sum  certain  or  for  specific  articles  or  property, 
the  winner  gets  only  a  privilege  of  choosing  from  certain  prizes;  B.  ▼. 
Lorrain,  28  Ont.  B.  123,  2  Can.  Cr.  Cas.  144;  or  is  to  get  a  prize  of  an 
unknown  kind  or  amount.  Taylor  v.  Smetten,  11  Q.B.D.  207,  57  Ljr.M.C. 
101. 

A  drawing  by  lot  under  circumstances  which  would  otherwise  be  a 
lottery  is  none  the  less  such  because  of  an  added  condition  that  the 
person  drawing  the  winning  number  should  do  some  act  pretended  to 
be  an  act  of  skill,  but  which  was  to  be  done  under  such  easy  conditions 
that  it  was  found  not  to  involve  a  real  contest  of  skill,  but  intended 
merely  to  evade  the  law.  B.  v.  Johnson,  14  Man.  B.  27,  6  Can«  Cr. 
Gas.  48.  Prizes  given  by  a  newspaper  on  a  selection  at  the  editor's 
sole  discretion  in  the  composition  of  sentences  illustrative  of  a  par- 
ticular selected  word  might  be  considered  as  dependent  on  chance  if 
the  number  of  competitors  was  so  large  that  it  could  not  have  been 
intended  to  consider  the  compositions  on  the  merits.  Scott  v.  Director 
of  Public  Prosecutions  [1914]    2  K.B.  868,  83  L.J.K.B.  1025. 

It  would  seem  that  the  carrying  on  of  certain  unlawful  games  may 
be  prosecuted  either  as  for  a  lottery  op  for  maintaining  a  common 
gaming  house  under  sees.  226  and  228.    See  Barrett  v.  Flynn  [1916] 
2  Irish  B.  1. 

"  Bons  Panama  "  carrying  the  chance  of  obtaining  prizes  axe  lottery 
tickets  under  Canadian  law.  B.  v.  Picard,  17  Man.  B.  343,  13  Can«  Cr. 
Caa.  298. 

Coup&n  Schemesli — The  lottery  clauses  include  schemes  for  giving 
numbered  coupons  with  purchases  of  goods  and  the  disposal  of  the  prize 
to  a  selected  coupon  number,  although  each  person  receives  full  value 
in  goods  for  the  money  he  spends  and  runs  no  risk  of  loss.  B.  v.  Hud- 
son's Bay  Co.  (1915),  9  W.W.B.  522,  25  Can.  Cr.  Cas.  1  (Alta.);  WUUs 
v.  Young  [1907]    1  K.B.  448,  76  L-JJC.B.  390,  applied. 

Charge  against  a  corporation] — In  the  province  of  Alberta  which 
has  no  grand  jury  system,  a  corporation  may  be  compelled  to  answer 
by  a  formal  written  charge  in  lieu  of  indictment,  such  charge  being 
laid  by  the  Altorney-Oencral  or  by  his  direction  or  with  the  consent  or 
order  of  a  judge  and  notice  thereof  being  served  on  the  corporation 
under  sec.  918  of  the  Code.  B.  v.  Standard  Soap  Company,  12  Can.  Cr. 
Cas.  290.  Sees,  919  ftnd  920  provide  for  the  event  of  the  corporation's 
deftaltt 
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V  Private  prosecutor^ — The  informant  in  the  preliminary  enquiry  pro- 
ceedings has  no  status,  after  the  indictment  and  acquittal  of  the  ac- 
cused, to  take  an  appeal  by  way  of  reserved  case  without  the  concurrence 
of  the  Crown  GounseL  B  v.  Fraser  (1914),  30  O.L.B.  598  >  and  see  B.  v. 
ailmere  (1903),  6  O.L.B.  286,  B.  v.  Patteson  (1875),  36  U;G.Q.B.  129. 

Not  burying  the  dead.— Indignity  to  dead  body. 

237.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  five  years'  imprisonment  who, — 

(a)  without  lawful  excuse,  neglects  to  perform  any  duty 

either  imposed  upon  him  by  law  or  undertaken  by 
him  with  reference  to  the  burial  of  any  dead  huiAaki 
body  or  human  remains;  or, 

(b)  improperly  or  indecently  interferes  with  or  offers  any 

indignity  to  any  dead  human  body  or  human  re- 
mains, whether  buried  or  not. 

Origin]— Sec.  206,  Code  of  1892. 

Stranger  undertaking  to  bury] — The  neglect  to  decently  bury  a  dead 
hnman  body  by  a  person  who  has  undertaken  to  do  so  and  has  removed 
the  body  with  that  expressed  intent  is  an  indictable  offence  under  this 
section,  although  such  person  was,  apart  from  such  undertaking,  under 
no  legal  obligation  in  respect  of  the  burial.  B.  v.  Newcomb  (1898), 
2  Can.  Cr.  Cas.  255. 

Coroner^s  right] — ^A  coroner  has  a  legal  right  to  direct  a  disinterment 
for  the  purposes  of  holding  an  inquest.  B.  v.  Clerk  (1702),  Holt  167; 
It.  V.  Bond  (1716),  1  Btr.  22;  Jervis  on  Coroners,  6th  ed.  37.  Any 
disposition  of  a  corpse  to  obstruct  or  prevent  a  coroner's  inquest  when 
one  ought  to  be  held  is  a  common  law  misdemeanour.  B.  v.  Stephenson, 
13  Q.B.D.  331;  B.  v-.  Price,  12  Q.B.D.  247. 

Limited  property  rights  to  a  corpse] — The  proposition  found  In  Eng- 
lish law  cases  that  there  can  be  no  property  in  a  corpse  (Williams  v. 
Williams,  51  L.J.  Ch.  385)  does  not  rest  upon  a  sound  foundation,  and 
is  not  sustainable  at  least  as  a  general  proposition.  The  English  de> 
cisions  rest  to  a  large  extent  upon  ecclesiastical  law,  which  has  no 
application  or  effect  in  Alberta.  The  true  rule  is,  that,  inasmuch  as 
there  is  a  legal  right  of  custody,  control,  and  disposition,  the  law  recog- 
nizes property  in  a  corpse,  but  property  subject  to  a  trust,  and  limited 
in  its  rights  to  such  exercise  as  shall  be  in  conformity  with  the  duty 
-out  of  Which  the  rights  arise.  The  property  in  a  corpse  is  subject,  on 
the  one  hand,  to  the  obligations  of  proper  care  and  decent  burial,  and 
the  restraints  upon  its  voluntary  or  involuntary  disposal  and  use  pro- 
vided by  law,  or  arising  out  of  the  fact  that  the  thing  in  question  is  a 
corpse;  and,  on  the  other  hand,  the  nature  and  extent  of  the  righjp  or 
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obligartion  of  the  person  for  the  time  beiiig  claiming  property;  and  the 
Courts  will  give  appropriate  remedies  against  interference  with  the  right 
of  custody,  possession,  and  control  of  a  corpse  awaiting  burial,  presup- 
posing  a  right  of  property  therein,  subject  to  the  obligations-  and 
restrictions  indicated.  Miner  v.  Canadian  Pacific  Railway  Co.,  15  W.L.B. 
161  (AHoj)  ;  Foster  t.  Dodd,  L.B.  3  Q.B.  77,  and  B.  y.  Price,  12  Q.B.D. 
247,  252  diBtingaished;  Pettigrew  y.  Pettigrew  (1904),  207  Pa.  313,  64 
Ti,B,A.  170,  approved.  Compare  Haynes  case,  12  Co.  Bep.  113,  77  Eng. 
Bep.  1389;  B.  v.  Sharpe,  7  Coz   G.C.  214. 

Indecent  exhibition  of  corpse] — See  Code  sec.  238,  sub-sec.  (c) ;  B.  v.  • 
Clark,  15  Coz  C.C.  171. 

Vagrancy 
Tagirmiit  defined. 

238.  Every  one  is  a  loose,  idle  or  disorderly  person  or 
vagrant  who, — 

(a)  not  having  any  visible  means  of  subsistence,  is  found 
wandering  abroad  or  lodging  in  any  barn  or  out- 
house, or  in  any  deserted  or  unoccupied  building,  or 
in  any  cart  or  wagon,  or  in  any  railway  carriage  or 
freight  car,  or  in  any  railway  building,  and  not  giv- 
ing a  good  account  of  himself,  or  who,  not  having 
any  visible  means  of  maintaining  himself,  lives 
without  employment; 

{h)  b^ing  able  to  work  and  thereby  or  by  other  means  to 
maintain  himself  and  family,  wilfully  refuses  or 
neglects  to  do  so; 

(c)  openly  exposes  or  exhibits  in  any  street,  road,  highway 

or  public  place,  any  indecent  exhibition ; 

(d)  without  a  certificate  signed,  within  six  months,  by  a 

priest,  clergyman  or  minister  of  the  Gospel,  or  two 
justices,  residing  in  the  municipality  where  the  alms 
are  being  asked,  that  he  or  she  is  a  deserving  object 
of  charity,  wanders  about  and  begs,  or  goes  about 
from  door  to  door,  or  places  himself  or  herself  in 
any  street,  highway,  passage  or  public  place  to  beg 
or  receive  alms; 
{e)  loitera  on  any  street,  road,  highway  or  public  place, 
and  obstructs  passengers  by  standing  aci:oss  the  foot- 
path, or  by  using  insulting  language,  or  in  any  other 
way; 
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(/)  causes  a  disturbance  in  or  near  any  street,  road,  high- 
way or  public  place,  by  screaming,  swearing  or  sing- 
ing, or  by  being  drunk,  or  by  impeding  or  incom- 
moding peaceable  passengers; 

{(/)  by  discharging  firearms,  or  by  riotous  or  disorderly 
conduct  in  any  street  or  highway,  wantonly  disturbs 
the  peace  and  quiet  of  the  inmates  of  any  dwelling- 
house  near  such  street  or  highway; 

(//)  tears  down  or  defaces  signs,  breaks  windows,  or  doors 
or  door  plates,  or  the  walls  of  houses,  roads  or  gar- 
dens, or  destroys  fences; 

(t)  being  a  common  prostitute  or  night  walker,  wanders  in 
the  fields,  public  streets  or  highways,  lanes  or  places 
of  public  meeting  or  gathering  of  people,  and  does 

not  give  a  satisfactory  account  of  herself ;  or, 
[Sub-aecs.  (j)  and  (1c)  were  repealed  in  1915.] 
(I)  having  no  peaceable  profession  or  calling  to  maintain 
himself  by,  for  the  most  part  supports  himself  by 
gaming  or  crime,  or  by  the  avails  of  prostitution. 

Origin]— Sec.  207,  Code  1892;  Code  Amendment  Act,  1900,  Can.; 
Code  Amendment  Act,  1904,  Can. ;  Vagrancy  Act,  1824,  Imp.,  5  (>eo.  IV, 
ch.  83;  1-2  Vict.  Imp.  ch.  38,  sec.  2;  32-33  Vict.  Can.  ch.  28;  K.S.C.  1886, 
ch.  157,  sec.  8 ;  49  Vict.  Can.  ch.  157,  sec.  8. 

Arrest] — Unless  the  officer  making  the  arrest  found  the  accused  com- 
mitting the  particular  act  relied  upon  as  founding  the  offence  he  should 
arrest  only  upon  a  warrant;  Sec.  652  does  not  apply  to  this  offence  so 
as  to  justify  an  arrest  on  suspicion. 

Describing  the  offences  in  words  of  statute] — See  Code  sees.  723  and 
1124;  Smith  v.  Moody  [1903]  1  K.B.  56;  R.  v.  Jackson  (1917),  40 
O.L.B.  173,  29  Can.  Cr.  Cas.  352;  Be  Effie  Brady  (1913),  3  W.W.R. 
914,  23  W.L.B.  833,  21*  Can.  Cr.  Cas.  123. 

The  exact  language  of  the  statute  need  not  be  used  in  the  informa- 
tion  or  conviction  so  long  as  there  is  sufficient  in  it  to  embody  the 
elements  of  the  offence.  B.  v.  Goyernor  of  HoUoway  Prison,  85  L.J.K.B. 
689,  80  J.P.  244, 

Procedure  and  punishments] — See  sec.  239. 

Provinddl  legislation  for  similar  offences] — Unless  tlie  provincial 
statute  dealing  with  the  same  state  of  facts  as  a  matter  of  merely 
local  concern,  conflicts  with  the  provisions  of  the  Code,  both  may  be 
operative.  Sx  parte  Pelohat  (1916),  49  Que.  B.C.  195,  26  Can.  Cr.  Cas. 
75;  Mercier  v.  Plamandon,  20  Que.  S.C.  288;  Leonard  v.  Pelletier,  24 
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<)ae.  S.C.  331;  and  see  John  Deere  Plow  Co.  v.  Wharton  [1915]  A.C. 
330,  7  W.WJfc.  706,  29  W.L.R.  917;  B.  v.  Thortmrn  (1917),  41  O.L.B:  39. 
But  it  would  not  be  competent  for  a  provincial  legislature  to'  enact 
}mwb  for  the  pmddunent  of  persons  for  the  |>reeise  otfenee  altieady  ' 
eckTered  by  the  Code.  B.  ▼.  Lorette  [1918]  3  W.W.B.  $24  {Man.) ;  B.  v. 
Skaw,  7  If  an.  B..5I8;  B.  V,  Langhton,  22  Man.  B.  620,  22  W.Ii.B.  199; 
Ouimet  t.  Bazin,  46  S.C.B.  502;  Attorney-General  y.  Hamilton  Street 
By.  [1903]  A.a  524,  72  LJT.P.O.  106,  7  Can.  Cr.  Cas.  326. 

'*  Loose,  idle,  or  di9ordeT^f  pdrson,  or  vofftant^*'] — ^It  is  not  enongh 
that  the  Information  should  charge  the  accused  in  these  words  alone. 
The  particular  class  of  vagrancy  should  be  designilted  by  reference  to 
the  particular  fact  which  is  relied  upon  as  constituting  the  offence  in 
the  paitieolar  case.  B.  v.  McCormaek  (1908),  9  B.O.R.  497,  7  Can.  Cr. 
Caa.  136  J  B.  v.  Jackson  (1917),  40  O.L.B.  173,  29  Can.  Cr.  das.  362. 

The  first  |>Tinciple8  of  the  administration  of  justice  in  criminal  cases 
make  it  plain  that  the  real  offence  with  which  a  person  is  charged  shall 
be  set  out;  that  -there  must  be  certainty  as  to  the  offence  charged,  cer- 
tainty as  to  the  offence  tried,  and  certainty  as  to  the  offence  of  which 
the  accused  person  is  convicted  or  acquitted.  B.  v.  Jackson  (1917),  40 
O.L.B.  173,  i^,  per  Meredith,  C.J.C.P.;  Code  sees.  853,  723,  724,  725. 
But  while  a  conviction  or  a  commitment  in  general  terms  for  being  a 
loose  person  or  vagrant,  is  bad  on  its  face,  sec  1124  enables  the  court 
on  removal  of  same  by  certiorari  to  consider  the  defect  cured  if  the 
aecuaed  was  given  full  opportunity  of  making  a  defence,  and  th^  deposi- 
tions returned  satisfy  the  <iourt  that  the  offence  actually  tried  was  proved. 
B.  V.  Jackson,  supra.  • 

To  eharge  a  person  merely  with  being  a  loose,  idle  or  disofde^T 
person,  does  not  alone  describe  an  offence  "  in  the  words  of  the  Act " 
fmder  sec.  723.  B.  v.  Jacison,  supra,  per  Meredith,  CJ.C.P.  The  let- 
ier^  sttb-seetions  br  paragraphs  define  the  different  *  conditions;  the 
existence  of  siny  one  of  which*  would  bring  the  persoii  accused'  ^thin 
the  penalty  of  sec.  239.  The  designation  of  what  constitutes  the 
offence  under  any  one  of  the  snb^sectione  may  possibly  be  upheld  with- 
out more,  as  a  sufficient  description  of  the  Offence  under  'Code  sec. 
1124,  (but  see  B.  v.  Harkaess,  12  Can.  Cr.  Oas.  54  4^^,),  It  Is  prefer- 
able, however,  that  the  charge  should  also  indicate  whether  the  pa?- 
tienlar  act  or  default  constitutes  the  person  a  loOse  person,  «n  idle 
person,  a  disorderly  person,  or  a  vagrant.  The  offence  of  wandering 
abroad  without  any  visible  means  of  subsistence  (sub-sec.  (a)  would  make 
the  person  a  ** vagrant'';  and  the  same  might  be  said  about  an  offence 
tmder  sQb^sec  («>,  as  to  prostitutes  wandering  im  the  streets  and  not 
girfaig  a  satisfactory  account  of  themselves.  B.  v.  Jackson  (1917),  40 
O.II.B.  173,  186.  On  the  other  hand,  the  person  in  default  under  snb- 
aec.  (h)  for  wilful  refusal  to  work  for  the  support  of  his  family,  may 
not  in  strictness  be  called  a  "vagrant,"  but  he  is  an  *'idie  person" 
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within  the  penalties  of  sees.  238  and  239,  although  he  may  not  be  dia- 
orderlj  and  may  not  wander  ^ronnd  aa  a  vagrants  The  genei»l  teno 
"vagrancy"  baa  come  to  be  applied  to  all  of  these  cognate  offences, 
beeanse  of  their  being  dealt  with  for  many  years  in  England  nnder 
a  statnte  called  the  Vagrancy  Act,  and  the  similar  heading  of  Vagrancy 
given  to  sees.  238  and  239  in  the  Canadian  Criminal  Code.  The  offence 
is  in  "being"  a  loose,  idle,  or  disorderiy  person,  or  yagrant.  B.  v. 
Jackson  (1917),  40  OXJEt.  178,  191,  per  Bose,  J*.,  distingaishing  B.  v. 
Arscott,  9  Ont.  B.  541,  and  Arsoott  y.  Lilley,  11  Ont.  B.  153.,  180.  The 
opinion  is  hazarded  that  (there  is  but  one  offence  at  any  one  trial  under 
sees.  238  and  239,  and  that  the  offence  is  that  the  accused  at  the  date 
of  the  information  or  charge  was  either  a  loose  person,  an  idle  person, 
a  disorderly  person  or  a  vagrant,  using  tfte  appropriate  lerm  in  its 
statutory  significance ;  that  guilt  became  afflxed  beeauM  of  one  or  more 
of  the  conditions  set  forth  in  paragraph  (a)  to  (0  inclusive,  and  that 
more  than  one  of  these  conditions  might  be  conjoined  in  the  charge 
without  contravening  sec.  710  (3)  as  being  for  more  than  one  offence. 
Compare  B.  v.  Brouse,  4  O.W.N.  640,  21  Can.  Cr.  Cas.  17;  B.  v. 
Irving,  14  Can.  Cr.  Cas.  489;  B.  v.  McKenzie,  2  Man.  B.  168. 

In  this  view  it  would  not  be  permissible  after  a  conviction  in  respect 
of  one  of  the  lettered  paragraphs  of  sec.  238  to  bring  another  charge  in 
respect  of  another  of  them  antedating  the  information  or  charge  in 
respect  of  which  the  prior  conviction  had  been  made. 

In  Saskatchewan  it  has  been  held  contra,  that  a  summary  conviction 
is  multifarious  if  it  charges  infractions  of  both  paragraphs  (e)  and  (0* 
B.  V.  Code  (1908),  1  Sask.  L.B.  295,  13  Can.  Cr.  Cah.  378.  That  case 
^PM  followed  in  Quebec  by  Langelier,  J.S.P.  in  B.  v.  St  Armand  (1915), 
25  Can.  Cr.  Ckw.  103. 

Wife  of  aecnaed  a  isompelXabU  wiinessl — This  section  is  included 
amongst  those  specified  in  sub-sec.  2  of  the  Canada  Bvidence  Aet»  B.8.C. 
1906,  ch.  145,  and  under  it  the  wife  of  the  accused  is  both  a  competent 
and  compellable  witness  for  the  prosecation. 

AiMnAmg  irreffular  conviotioa] — Code  sees.  754,  1124;  B,  v.  Code 
(1908),  1  0ask.  L.B.  895,  13  Can.  Cr.  Cas.  372;  B.  v.  Jackson  (1917), 
40  O.LJfc.  173,  89  Can.  Cr.  Cas.  352;  B.  v.  Kilgore  (1917),  13  O.W.N. 
8B7. 

Sub'Bea.  (a)'^Found  unrndennff  abroad  ioitkout  meoM  of  aubsUtonce 
and  not  giving  a  good  aeoowni  of  hiiMelf] — ^It  is  not  a  sufficient  descrip- 
tion of  the  offence  to  state  that  the  accused  was  a  loose,  idle  person, 
found  wandering  abroad  and  not  giving  a  good  account  of  himself, 
thereby  being  a  vagsant;  the  charge  or  the  conviction,  as  the.  ease  may 
be,  must  go  further  and  allege  that  •the  accused  had  no  visible  means 
of  subsistenoe.  B.  v.  Kolenozuk  (1914),  7  W.W.B.  382,  7  Bask.  L.B. 
321,  23  Can.  Cr.  Cas.  205  (Sesk.). 
'  Th^  Snglish  Vagrancy  Act  of  1898,  sec  1,  also  eontainMl  the  ph¥M9 
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"  Tisible  means  of  Biil>0i8tence/*  with  reference  to  the  oifence  thereunder 
of  a  male  person  being  habitually  in  the  company  of  a  prostitu/te  and 
having  no  "visible  means  of  subsistence." 

The  phrase  has  been  changed  to  "visible  means  of  support"  in 
Code  sec  216  (2),  introducing  a  similar  clause  in  Canada.  Can.  Stat 
3-4  Geo.  Vy  ch.  13,  sec.  9. 

To  constitute  the  offence  of  being  "found"  lodging  in  any  bam, 
etc,  without  means  of  subsistence,  the  accused  must  be  discovered  upon 
the  premises  doing  the  act  or  thing  which  constitutes  the  offence,  but 
actual  apprehension  upon  the  premises  is  not  necessary.  Moran  v. 
Jonea,  27  Times  L.B.  421. 

3uh-»ee,  (a) — Not  having  a/ny  visible  means  of  mqinteruince,  lives 
without  employment} — The  words  "maintaining  himself"  seem  to  be 
equivalent  to  "support"  (sub-sec.  (0  )i  a^d  to  include  lawful  mainten- 
ance by  another  as  well  as  by  the  employment  or  other  source  of  income 
of  the  person  maintained.  An  exception  as  to  aged  or  infirm  persons 
of  a  certain  class  is  contained  in  sec  239. 

Bef erring  to  the  corresponding  English  iQgislationi  Boyd^  C,  whose 
decision  was  affirmed  on  appeal,  said:  "  It  is  inherently  evident  from 
this  legislation  that  the  man  who  makes  a  living  by  begging  or  by 
gambling  or  by  trickery,  is  not  regarded  as  a  person  who  maintains 
himself  by  honest  work  or  other  lawful  means.  Begging  is  stamped 
BM  being  a  disreputable  mode  of  life  and  an  offence  against  the  good 
order  of  society."    B.  v.  Munroe,  25  O.L.B.  223,  19  Can.  Cr.  Cas.  86. 

He  added:  "Our  Code  declares  a  man  to  be  a  vagrant  who,  not 
having  any  visible  means  of  maintaining  himself,  lives  without  employ- 
ment. The  maintaining  himself  by  means  of  begging,  and  the  gathering. 
of  such  gains  to  the  extent  of  a  few  dollars,  would  not  seem  reasonably 
sufficient  to  exonerate  him  from  punishment  because  with  the  dollars 
he  might  be  said  to  have  visible  means  of  maintaining  himself  for  a 
few  days  or  weeks.  He  would  be  still  living  as  a  beggar,  not  having 
any  legal  means  of  subsistence,  the  same  as  before  he  had  begun  to  save. 
As  said  by  Mr.  Justice  Osier  in  B.  v.  Bassett  (1884),  10  P.B.  386  (Ont.) 
it  is  the  general  trend  of  his  life  that  is  to  be  looked  at,  the  sort  of 
character  he  is  exhibiting.  I  am  persuaded  that  the  true  meaning  of 
the  section  in  the  Code,  238  (a),  that  every  one  is  a  vagrant  'who 
.  .  .  not  having  any  visible  means  of  maintaining  himself,  lives 
without  employment/  is  visible  lawful  means  of  support.  This  word 
'  lawful '  is  expressed  in  the  criminal  laws  of  Australia  relating  to  idle 
and  disorderly  persons  or  vagrants:  Appleby  v.  Armstrong  (1901),  27 
Vict.  L-B.  136,  and  Lee  Fan  v.  Dempsey  (1907),  5  Commonwealth  L.B. 
310.  I  am  willing  to  adopt  the  language  of  Wurtele,  J.,  in  Begina  v. 
BOey  (1898),  2  Can.  Cr.  Cas.  129,  Q.B.  7  Q.B.  198,  200,  where  it  is  said: 
'  The  paragraph  of  the  article  of  the  Code  relating  to  vagrancy,  which 
makes  it  an  offence  for  any  one  not  having  visible  means  of  maintaining 
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kimseU  to  live  without  employmeoit,  is  founded  04  the  ground  that  per* 
sons  who  live  without  labour  or  visible  means  of  support  and  idle  away 
their  time  are  mischievous  and  dangerous  persons,  who  must  either  sup- 
port themselves  by  unlawful  means  or  become  an  undue  charge  on  the 
public  charity,  and  who  are  consequently  nuisances  to  society  in  general. 
The  mere  fact  of  living  without  employmenrt  is  not  an  offence  against 
the  law,  if  the  person  ...  is  able  to  do  so,  because  he  has  suffi- 
cient means  either  belonging  to  himself  or  which  are  provided  for  him 
in  a  legitimate  way.'  Soe  also,  Begina  v.  Organ  (1886),  11  P.R.  497, 
500.  In  Rex.  v.  Collctto  (1905),  10  Can.  Crim.  Cas.  286,  10  O.L.R.  718, 
there  was  evidence  that  the  defendant  had  means  of  earning  a  livelihood.** 
R.  V.  Munroe,  19  Can.  Cr.  Cas.  86  (Ont.),  per  Boyd,  C.  A  British 
Columbia  decision  is  to  the  effect  that  evidence  that  money  found 
on  the  accused  had  been  obtained  by  gambling  was  immaterial 
to  a  charge  under  sub-sec  (a).  R.  v.  Sheehan,  14  B.C.R.  13,  14  Can. 
Cr.  Cas.  119.  A  conviction  under  sub-sec.  (a)  may  be  made  concurrently 
with  a  conviction  for  begging  in  contravention  of  a  municipal  by-law. 
R.  V.  Munroe  (1911),  25  O.L.R.  223,  19  Can.  Cr.  Cas.  86.  A  deaf  mute 
unable  to  work  was,  in  tha:t  case,  held  to  have  been  properly  found  to 
be  without  visible  means  of  maintenance,  although  he  had  upon  him 
$28  gathered  by  his  illegal  begging.  R.  v.  Sheehan  (1908),  14  Can. 
Cr.  Cas.  119,  not  followed.  It  would,  of  course,  be  an  oflPence  under 
sub-sec.  (I)  if  it  were  shown  that  the  person  "  for  the  most  part  sup- 
ported himself  by  gaming." 

A  feeble-minded  person  of  full  age  is  not  to  be  considered  as  with- 
out visible  means  of  support  under  the  Mental  Deficiency  Act,  1913, 
Imp.,  merely  because  he  has  no  means  of  his  own  and  is  incapable  of 
earning  his  own  living  if  he  is  being  maintained  by  his  parents  although 
they  are  not  under  a  legal  obligation  to  maintain  him.  R.  v.  RadcUffe 
[1915]  3  K.B.  418,  84  L.J.K.B.  2196. 

The  words  "  visible  means  of  maintaining  himself  "  in  Code  sec  238 
(a),  are  held  to  be  interchangeable  in  their  interpretation  so  as  to  apply 
to  a  female  J  R.  v.  Cyr  [1917]  3  W.W.R.  849,  29  Can.  Cr.  Cas.  77 
(Alta.),  affirming  R.  v.  Cyr  [1917]  2  W.W.R.  1185,  (Alta.)  ;  and  it 
has  been  held  that  a  woman  may  be  convicted  as  a  vagrant  under  sub- 
sec,  (a)  if  she  maintains  herself  by  her  own  prostitution.  R.  v.  Cyr, 
supra. 

Suh-sec,  (b) — ^'Family"] — Stroud's  Judicial  Dictionary  says: — 
"  The  primary  legal  meaning  of  family  means  children,  but  it  may. 
however,  without  difficulty,  be  controlled  by  the  context  and  is,  in  itself, 
a  word  of  most  loose  and  flexible  description." 

Abbott's  Law  Dictionary: — "  The  word  is  used  in  many  diverse 
senses.  The  meaning  intended  can  only  be  determined  by  considering 
the  context  and  also  all  the  extrinsic  facts  bearing  upon  the  general 
purpose  of  the  entire  w^riting  in  which  it  occurs." 
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An  illegitimate  child  is  not  to  be  included  in  the  term  "  family/'  the 
(corresponding  English  statute  from  which  this  enactment  is  derived, 
IisTing  been  held  not  to  extend  to  illegitimate  children.  B.  v.  Mattde^ 
11  L.J.M.O.  120.  But  see  contra,  B.  v.  Barthos  (1911),  17  Can.  Cr. 
Cas.  459,  Que.,  per  Leet,  K.C.  (P.M.  of  Montreal). 

Sub'Sec.  {h) — Befusal  to  work  for  maintenanoe  of  self  trnd  famUy'\ 
—In  order  to  constitute  a  wilful  refusal  or  neglect  on  the  part  of  a 
husband  to  maintain  his  family,  it  is  necessary  that  he  should  be  under 
a  legal  obligation  to  do  so,  and  his  failure  to  maintain  his  wife,  who 
had  left  him  without  valid  cause  and  refused  to  return,  is  not  an  offence 
under  that  section.  B.  v.  Leclair  (1898),  2  Can.  Cr.  Cas.  297;  Flan- 
nagan  y.  Overseers  (1857),  3  Jurist  K.S.  1103;  Morris  v.  Edmonds^  18 
Cox  C.C.  627;  H v  H (1902),  6  Can.  Cr.  Cas.  163. 

The  liabilifty  of  the  father  to  maintain  his  children  will  remain  un- 
affected by  a  separation  order  under  whieh  his  wife  was  no  longer 
bound  to  cohabit  with  him  and  was  awarded  the  custody  of  the  children. 
Shaftesbury  Union  v.  Brockway  [1913]  1  K.B.  159,  82  L.J.K.B.  222, 
23  Cox  C.C.  31$.  And  if  the  father  has  been  ordered  in  the  s^Miration 
proceedings  to  make  periodical  payments  for  the  family's  maintenance 
and  has  failed  to  do  so,  a  prosecution  will  lie  for  wilful  neglect  and 
refusal  to  maintain  when  he  has  means  to  maintain  them.  Shaf tesbur}* 
Union  t.  Brockway,  supra.  See  also  Code  sec.  242a,  making  special 
provision  for  the  offence  of  non-support  of  a  wife  and  of  the  children 
under  sixteen  years  of  age,  if  <thcy  are  in  destitute  or  necessitous 
rircnmstanees. 

8ub-sec,  (c) — Indecent  exhibition  in  puhlio  place] — For  definition 
of  a  "public  place"  see  Code  see.  197  (<J). 

Suh'Sec,  {d) — Begging} — It  must  be  shown  that  the  wandering  about 
and  begging  is  a  mode  of  life  with  the  accused,  aild  the  section  does 
not  apply  where  persons  with  regular  occuxmtions  temporarily  out  of 
employment  through  a  "strike"  go  about  seeking  public  contributions 
in  aid  of  a  general  fund  to  sustain  the  strikers  and  their  families. 
Pointon  t.  Hill,  12  Q.B.D.  306. 

So  it  was  held  not  to  be  an  offence  against  sec.  3  of  the  Vagrancy 
Aft,  Imp.,  1824,  for  a  trade  unionist  to  place  himself  in  a  street  and 
Bolieit  contributions  for  the  funds  of  the  union  during  a  strike,  inas- 
mneh  as  the  provision  is  not  directed  against  persons  collecting  for  an 
object  of  a  charitable  nature.  Mathers  v.  Penfold,  [1915]  1  K.B.  514, 
84  LJ.K.B.  627. 

A  person  who  is  found  in  the  street  making  or  assisting  to  make 
a  Uma  fide  collection  for  a  charitable  object  is  not  within  either  the 
misdiief  or  the  language  of  ithe  statute.    Mathers  v.  Penfold,  supra. 

In  order  to  eatabliah  that  a  person  has  eonunitted  an  offence  within 
the  section  it  is  not  necessary  to  prove  that  he  has  before  the  particular 
occasion  been  in  the  habit  of  begging,  nor  that  he  intends  in  the  future 
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to  follow  the  habit  of  begging.  He  may  adopt  the  calling  for  one  day 
only  and  may,  by  his  conduct  on  the  particular  occasion  complained  of 
so  behave  himself  as  to  afford  eyidence— either  by  the  nature  of  his 
request,  the  persistence  or  importunity  of  his  manner,  the  whining  tone 
adopted,  or  the  deceptive  devices  employed — upon  which  a  magistrate. 
may  be  satisfied  that  the  act  is  not  merdy  an  isolated  act,  but  is  such 
an  act  of  begging,  within  the  meaning  of  the  statute,  as  to  prove  that 
he  placed  himself  in  a  public  place,  etc.,  to  beg  or  gather  alms.  Mathers 
V.  Penfold,  supra. 

Sub-seo.  (e) — Loitering  and  ohttrtuftvng  passengers'^ — ^A  licensed 
cabman  who,  contrary  to  a  city  ordinance,  loitered  on  the  street  near 
the  entrance  of  a  hotel  and  solicited  passengers  to  hire  his  cab  was 
held  not  within  thia  provision  where  no  obstruction  of  passengers  was 
shown.    Smith  v.  The  Queen,  4  Montreal  Ir.B.  325. 

Sub-sec  (fy-^-Cawing  distwrbanoe  in  public  placed — ^It  is  not  sufieient 
to  charge  merely  that  the. accused  was  drunk  on  a  public  street  without 
alleging  further  that  he  caused  a  disturbance  in  such  street  by  being 
drunk.  Sx  parte  Despatie,  9  Legal  News  (Montreal),  387;  B.  v.  I>aly, 
12  Ont.  Prao.  B.  ill.  The  disturbance  incommoding  persons  passing  by 
is  of  the  essence  of  the  offence.  B.  v.  Mercior  (IdOl)y  20  Que.  B.C.  28. 
The  sub-section  is  not  intended  to  apply  to  persons  of  good  character 
holding  a  street  meeting  which  may  lawfully  be  held.  B.  ▼.  Kneeland, 
11  Quo.  K.B.  85,  6  Can.  Gr.  Cas.  81. 

For  definition  of  "  public  place,"  see  sec.  197  (o).  The  present  defini* 
tion  supersedes  the  decision  in  B.  v.  Mercier  (1901),  20  Que.  B.C.  28, 
and  declares  the  law  in  accordance  with  B.  v.  Kearney  (1907),  12  Can. 
Gr.  Gas.  349,  in  which  a  licensed  billiard  hall  was  held  to  be  a  "  public 
place." 

Sub-^eo,  (g) — Wantonly  disturbing  inmates  of  dweUing-house  by 
disorderly  oonduot  in  streetl — **  Disturbing  the  inhabitants  "  of  a  town 
was  held  by  Wilson,  G.J.,  to  mean  annoying  them,  as  by  making  a  noise 
which  interferes  with  the  thoughts  or  proceedings  of  others.  B.  v. 
Martin  (1886),  12  O.B.  800.  It  is  distinguishable  from  the  term  "  creat- 
ing a  disturbance,"  which  applies  either  to  raising  a  clamour,  commotion, 
quarreling  or  fighting,  and  refers  to  conduct  of  the  nature  of  a  breach 
of  the  peace.  Ibid.  The  disturbance  should  be  of  the  nature  of  a 
nuisance.  Thomson  v.  Mayor  of  Groydon,  16  Q.B.  708;  compare  B.  v. 
Geiger  (1917),  11  O.WJ^.  66. 

Sub-sec.  (h) — Datnaging  windows,  etc! — See  also  sec  539,  540  and 
541,  as  to  the  summary  conviction  offence  of  wilful  damage  to  property. 

Sub-seo.  (i) — Being  a  common  prostitute  or  fUght-walker,  w€mdsrs 
in  streets,  etc,  and  does  not  give  a  satisfactory  acoownt  of  herseif] — 
A  conviction  for  vagrancy  as  a  "common  prostitute  or  night-walker," 
wandering  the  streets,  is  hot  void  because  of  the  alternative  deacriptioB, 
if  the  evidence  proves  either  of  them,  the  defect  if  any  being  within  the 
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eaT&tive  provisions  of  sees.  724  and  1124.  .  Be  Effle  Bradj  <1913),  3 
W.W J£.  914,  23  WJUB.  333,  21  Can.  Cr.  Gas.  123 ;  compare  Smith  t. 
Moody  [1903]  1  KB.  56.  The  two  expressions  are  not  synon^rmoua.' 
Ibid. 

The  term  "night-walker"  has  received  many  interpretations  and 
would  apply  to  any  one  habitually  walking  abroad  at  night  to  commit 
wrongful  acta.  Taken  alone  it  would  not  be  limited  to  female^  The 
context  indicates  that  in  sec.  238  it  means  a  woman  who  walks  up  and 
down  the  streets  by  night  to  pick  up  men.  See  Lawrence  ▼.  Hedger, 
3  Taunt.  15;  2  Stroud's  Jud.  Diet.  1281;  5  Words  and  Phrases,  4809. 

The  public  may  be  excluded  from  a  trial  under  sub-sec.  (i).  Code 
sec  645. 

In  B.  ▼.  Harris  (1908),  13  Can.  Cr.  Cas.  393,  397  (T.T.),  Craig,  X, 
said  in  reference  to  sub-sec.  (i) :  "  It  limits  the  rights  of  this  class  of 
people  to  walk  in  the  streets,  inasmuch  as  any  police  officer,  knowing 
what  their  character  is,  may  accost  them  and  demand  an  explanation 
which  he  is  not  at  liberty  to  demand  of  any  other  citizen."  Prostitutes 
have  as  much  right  to  walk  in  the  streets  as  any  other  person,  pro- 
vided they  are  not  so  walking  for  immoral  purposes,  and  to  ascertain 
their  purpose,  the  officer  before  he  puts  the  person  charged  on  her 
defence,  is  to  demand  of  her  that  she  state  the  purpose  for  which  she 
is  on  the  street;  B.  v.  Harris,  supra;  Be  Effie  Brady  0^913),  3  W.W.B. 
914,  21  Can.  Cr.  Cas.  123,  23  W.L.B.  333,  10  DX.B.  424 ;  B.  v.  Levecque, 
30  U.C.Q.B.  509 ;  B.  v.  Arscott,  9  Ont.  B.  541 ;  unless  indeed  the  woman 
is  caught  in  the  act  of  soliciting  or  plpng  her  trade.  Arscott  v.  Lilly, 
11  Ont.  B.  153;  B.  v.  Harris  (1908),  13  Can.  Cr.  Cas.  393,  396  (Y.T.); 
B.  V.  Jackson  (1917),  40  O.L.B.  173,  29  Can.  Cr.  Cas.  352. 

It  is  not,  however,  necessary  that  the  formal  conviction  should  state 
that  the  accused  on  being  arrested  was  asked  to  give  an  account  of  her- 
self. That  is  to  be  implied  if  the  conviction  follows  the  wording  of 
sab-sec  (i),  and  states  that  she  did  not  give  a  satisfactory  account  of 
herself;  Be  Effie  Brady  (1913),  3  W.W.B.  914,  917;  or  that  the  cir- 
cumstances were  such  that  the  asking  would  be  a  useless  formality  be- 
cause of  the  accused  being  caught  in  the  act.  B.  v.  Jackson  (1917),  40 
OX.B.  173,  29  Can.  Cr.  Cas.  352,  Furthermore,  sec.  723  of  the  Code 
provides  that  the  description  of  any  offence  in  words  of  the  Code  sec- 
tion creating  the  offence  shall  be  sufficient  in  a  conviction  or  commit- 
ment. B.  V.  Jean  Campbell  (1916),  22  B.C.B.  601,  26  Can.  Cr.  Cas. 
196;  B.  V.  Leconte,  11  Can.  Cr.  Cas.  41;  re  Effie  Brady  (1913),  3  W.W.B. 
914.  The  cases  of  B.  v.  Began  (1908),  14  B.C.B.  12,  14  Can.  Cr.  Cas. 
106,  and  B.  v.  Pepper,  15  Can.  Cr.  Ca^.  314,  are  distinguishable  on  that 
point. 

But  a  conviction  for  the  offence  cannot  follow  on  a  pleiet  of  guilty 
to  an  information  which  omitted  all  reference  to  the  giving  of  an 
sccount.    B.  V.  Pepper,  16  Man.  B.  209,  15  Can.  Cr.  Cas.  314. 
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The  oSeuee  of  being  a.  nigbt-walb^r 
offence  and  two  or  more  peraous  slioulij  no 
B.  V.  Ladtkuee  (1915),  24  Cas.  Cr.  Crb.  42 
joinder  is  not  a  mere  irregularity  and  i; 
Laehance,  supra;  B.  t.  Clarke,  20  Ont.  li 
127. 

SubtM.  (»— Bapealed  1915. 

S*b-»Ki.  <fe)— Bepealed  1915. 

Buh-tee.  (I) — Supporting  himtelf  hy  » 
peraonal  bets  with  individuals  on  horac  n 
Ellii,  15  Can.  Cr.  Cas.  379,  20  OJ..B.  2U 

In  E.  T.  Davidson,  8  Man.  B.  325,  .l.f.',i,lani«  J**";,  '"jj^  *'"'«Ji/ii|, 
under  the  lejfislation  as  it  then  stood,  H.S.C.  eh**^  j  t'"  tinl'  ''**ikj'**^  ft-,i. 
offence  similar  to  that  declared  by  Code  sn  .  ^.''.S.  ^^ri*- '  ^"^  o*.*'  '"iJ*/  "  iit 
writ  of  habeas  corpus  was  heard  by  Killam,  J.     Ji«n'    """  mo*,"  "•"ont,'^''    <i>t'^\ 

The   circumstances   relied   on  to  support   the  r      ^''^^Ti"?**  ou-"'  ""H*  I'.."'*! 


?*M« 


now  appearing  in  sub-sec.    (E),  and, 

to  '  gaming '  only  that  there  was  any  preti 

For  this  purpose  said  Eillam,  J.,  "  it  y.-. 

be  evidence  of  four  distinct  propositioiis : 

peaceable  profession  or  calling  to  supp 

practised  gaming;    (3)  that  from  thia  prart 

stantial  profit;   (4)  that  these  profits  coiislihi 

liis  means  of  support.     This  evidence  miirhl  In 

The  evidence  might  bo  of  the  very  cirriimslun 

as  to  raise  merely  presumptions  of  the  eNi^i.  mr  uf  ihisc  ci  rcuiiwi'    ''"'' 

Evidence  of  some  character  to  support  each  of  these  propositton     '^^^' 

necessary;  but,  if  there  was  any  reasonable  evidence  of  any  of  .i*** 

characters  in   support  of  each,  the  conviction   and  sentence  cannot  ^** 

interfered  with  in  a  proceeding  snc]i  as  this."     This  was  followed 

approved  by  Robson,  J.,  in  B.  v.  Eolotyla,  19  Can.  Cr.  Cas.  25  jj  i^^ 

L.B,  197.  '  •"• 

Suh-aec.    (I) — SnpportiTig  himaelf  by  erime'] — There  must  be 
that  the  accused   supported  himself  by  crime;   the  inference  Soeg 
nrise  from  hia  consorting  with  thieves  and  his  not  having  any  peaceahl 
profession  or  calling.    B.  v.  Organ,  IJ  P.E.  (Ont.).,  497.  * 

Sub-sec.  (I) — Supporfed  by  avails  of  progtilutUm] — A  similar  nro, 
vision  in  the  English  Vagrancy  Act,  1898,  is  restricted  to  male  person 
living  on  women's  earnings  of  prostitution. 

In  Ontario  it  has  been  held  that  clause  (I)  is  not  aimed  at  a, 
prostitute.  B.  v.  Weller  (1917),  40  O.L.E.  296,  13  O.W.N.  I9j  tnt  sel 
contra,  Bedard  v.  The  King  (1916),  22  Eev.  Leg.  Que.  302,  22  Can 
Cr.  Cas.  99  J  B.  v.  Behe  (1897),  1  Can.  Cr.  Cas.  «3  Que.,  in  which  ther^ 
are  dicta  in  support  of  the  view  that  a  prosecution  might  be  broQiTiit 
under  sub-see.  (I)  against  a  prostitute  for  maintuniBg  herself  by  the 
SC6 
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avails  of  lier  prostitution.  Compare  B.  v.  Knowles  (1913),  4  W.W.B. 
1S41,  25  W.L.E.  294,  21  Can.  Cr.  Cas.  321  (Alta.),  decided  under  the 
repealed  dause  (^). 

A  woman  is  not  necessarily  the  accomplice  of  a  man  convicted  of 
living  on  her  immoral  earnings.    B.  v.  King  (1914),  10  Cr.  App.  E.  117. 

Under  the  English  Act,  a  charge  against  a  man. of  living  on  the 
earnings  of  prostitution  is  not  invalid  because  charged  as  of  one  day 
billy;  nor  will  the  prosecution  be  debarred  thereby  from  giving  evidence 
as  to  his  relations  with  the  woman  both  before  and  after  the  day  named, 
^OT  the  purpose  of  determining  whether  he  was  or  was  not  living  on 
the  earnings  of  her  prostitution  on  that  particular'  day.  B.  v.  Hill 
<»14),  10  Cr.  App.  B.  56.    ' 

The  amendment  to  sec.  216,  made  in  1913,  made  it  an  indictable 
oifenee  for  a  male  person  to  live  wholly  or  in  part  on  the  earning^  of 
prostitution.  An  added  sub-sec.  (2)  to  Code  sec.  216,  further  provides 
that  where  a  male  person  is  proved  to  live  with  or  to  be  habitually  in 
the  company  of  a  prostitute  or  prostitutes,  and  has  no  visible  m^ans 
of  support,  or  to  live. in  a  house  of  prostitution,  he  shall,  unless  Ke  can 
satisfy  the  court  to  the  contrary,  be  deemed  to  be  living  on  the  earnings 
of  prostitution. 

F^nalty  for  Tagnoiesr^— ProyfBO. 

239.  Every  loose,  idle  or  disorderly  person  or  vagrant  is 
liable,  on  summary  conviction,  to  a  fine  not  exceeding  fifty  dol- 
lars or  to  imprisonment,  with  or  without  hard  labour,  for  any 
term  not  exceeding  six  months,  or  to  both :  Provided  that  no 
aged  or  infirm  person  shall  be  convicted  for  any  reason  within 
paragraph  (a)  of  the  last  preceding  section,  as  a  loose^  idle  or 
disorderly  person  or  vagrant  in  the  county  of  which  he  has  for 
the  two  years  immediately  preceding  been  a  resident. 

Origin] — 4-5  Geo.  V,  Can.,  ch.  12,  sec.  7;  63-64  Vict.  Can.,  ch.  46, 
sec.  3;  57-58  Vict.  Can.,  ch.  57;  sec.  208,  Code  of  1892;  B.S.C.  1886, 
th.  157,  sec  8. 

"  Loose,  idle  or  disorderly  person  or  vagrant "] — See  sec.  238. 

Locality  of  offence^ — The  proceedings  must  indicate  that  the  offence 
was  committed  within  the  territorial  jurisdiction  of  the  magistrate.  B.  v. 
Picard  (1913),  3  W.W.B.  1007,  21  Can.  Cr.  Cas.  250;  B.  v.  Oberlander, 
15  B.C.B.  134,  16  Can.  Cr.  Cas.  244. 

Wife  of  accused  a  compellable  witness] — This  section  is  included 
amongst  those  specified  in  sub-sec.  2  of  sec.  4  of  the  Canada  Evidence 
Act,  B.S.C.  1906,  ch.  145,  and  under  it  the  wife  of  the  accused  is  both 
a  competent  and  compellable  witness  for  the  prosecution. 
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duty  to  supply  tliat  person  with  tlie  necessaries  of  life,  and  is 
criminally  responsible  for  omitting,  without  lawful  excuse,  to 
perform  such  duty  if  the  death  of  such  person  is  caused,  or  if 
his  life  is  endangered,  or  his  health  has  been  or  is  likely  to  be 
permanently  injured,  by  ^u^h  Qmiasion. 

Origin]— Bee.  209,  Code  of  1892. 

Dutif  of  parent,  guardian  or  head  of  familyl — Code  sees.  242,  242a, 
242b. 

Non-su^pport  of  wifel — Code  sees.  242,  242a,  242b. 

Criminal  responsibility  of  person  to  maintain  another  of  ^wJ^om^  ^ 
has  charge  who  is  unable  to  provide  for  himself} — ^If  a  person  hav- 
ing the  care  and  custody  of  another  who  is  helpless,  negl^M;  to 
supply  him  with  the  necessaries  of  life,  and  thereby  causes  or 
accelerates  his  death,  he  was  guilty  of  a  criminal  offence  even  before 
the  statute.  B.  v.  Nasmith  (1877),  42  U.C.Q.B.  242.  But  if  a  person 
Over  the  age  of  sixteen  and  having  the  exercise  of  free  will,  chose  to 
Btay  in  a  service  where  bad  food  and  lodging  weiie  provided,  the  mastei 
was  not  oriminally  responsible  if  the  neglect  was  not  premeditated  and 
did  not  continue  to  a  period  when  the  servant  was  helpless  and  de- 
pendent because  of  disease  or  otherwise.  B.  v.  Friend,  Buss,  Sg  By.  20; 
B.  ir,  Bidley,  2  Camp.  650;  B.  v.  Brown,  1  Terr.  L.B.  475.  B.  v.  Char- 
lotte Smith,  10  Cox  94;  Code  sec.  243. 

If  ifae  neglect  was  premeditated  and  theve  has  been  a  deliberate 
omission  to  supply  food  to  the  helpless  person  in  the  custody  or  charge 
of  tbe  accuse^  and  death  results  from  the  omission,  it  is  murder.  B.  v. 
Cond6,  10  CfOX  C.C.  547;  B.  v.  Bubb,  4  Cox  C.C.  457;  B.  v.  Self,  1  Leach 
137;  but  if  by  gross  neglect  and  without  deliberate  intent,  the  offence 
is  only  manslaughter.  B.  v.  Dalke  (1915),  33  W.L.B.  113,  25  Can.  Cr. 
Cas.  98;  B.  v.  Instan  [1893]  1  Q.B.  450;  B.  v.  Senior  [1899]  1  Q.B.  283. 
,.  If  a  grown-up  person  chooses  to  undertake  the  charge  of  a  human 
creature,  helpless  either  from  infancy,  simplicity,  lunacy  or  other  in- 
^rmity,  he  is  bound  to  execute  that  charge  without  wicked  negligence; 
and  if  a  person  who  has  chosen  to  take  charge  of  a  helpless  creature 
lets  it  die  by  wicked  negligence  that  person  is  guilty  of  manslaughter. 
B.  V.  NichoUs.  13  Cox  C.C.  75.  In  such  a  case  mere  negligence  wiU  not 
^startisH  the  off6nc6  of  mansliiughtcr ;  there  must  b^  wicked  Ae^lig^ce, 
that  is,  negligence  so  great  as  to  satisfy  a  jury  that  the  prisoned  had  a 
wkked  mind  in  the  sense  that  he  was  reckless  and  careless  whefhiex  .the 
creature  died  or  not.  Ibid.,  per  Brett,  J. 

If  the  death  of  an  apprentice  labouring  under  disease  is  caused  by  * 
want  of  care  of  and  harsh  treatment  by  the  master  who  has  charge  of 
him  the  master  is  guiHy  of  murder.    B.  v.  Squire,  3  Buss.  Cr.  6th  ed.,  13. 
•   As  to  failure  to  supply  a  midwife's  services,  see  B«  v.  Shepherd*  81 
L^.H-C.  102. 
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Xeeestm'iesl — Medical  aid  is  a  '*  neoeseary  *'  withiu  this  section. 
B.  V.  Brooks  (1902),  9  B.C.R.  13,  5  Can.  Cr.  Cas.  372,  1  Brit.  B.C.  725; 
B.  V.  Lewis  (1903),  6  O.L.B.  132,  7  Can.  Cr.  Cas.  261,  1  Brit.  B.C.  732. 
Compare  B.  v.  Senior  [1899]    1  Q.B.  283,  68  L.J.Q.B.  175. 

The  language  of  sec.  243  as  to  the  duty  of  servantii  and  appren- 
tices when  their  condition  is  such  that  they  are  not  brought  within  .the 
operation  of  sec.  241,  is  more  restrieted,  the  words  there  used  being 
"  necessary  food,  clothing  or  lodging." 

Care  and  attention  to  prevent  an  invalid's  death  from  exposure  are 
also  "  necessaries,"  B.  v.  Dalke  (1915),  33  W.L.B.  113,  25  Can.  Cr.  Cas. 
98,  and  see  sees.  242  and  242a. 

'*  Without  lawful  excuse  "]— Conscientious  scrupto  on  ihe  part  of  the 
accused  against  calling  in  medi<$al  aid  for  any  physical  ailment,  will 
not  constitute  a  lawful  ezense.  B.  v.  Brooks  (1902),  9  B.C.B.  13,  5  Can. 
Cr.  Cas.  372,  1  Brit.  B.C.  725;  B.  v.  Lewis  (1903),  6  O.LJ^.  132>  7  Can. 
Cr.  Oas.  261,  1  Brit.  B.C.  732;  B  v.  Bmior  £1899]  1  Q.B.  283,  68 
L.J.Q3.  175;  B.  y.  Morley,  8  QJBJ).  571;  B.  v.  Instan  £1893]  1  Q.B. 
450. 

An  inference  that  the  accused  had  means  wherewith  to  provide  at 
the  date  of  the  oifence,  may  be  drawn  from  proof  that  he  had  means 
at  a  prior  date  so  close  that  the  jury  ooald  properly  infer  that  the 
means  were  not  exhausted  at  the  time  of  the  offence.  B.  v.  Jones 
(1901),  19  Cox  C.C.  678. 

The  phrase  "  without  lawful  excuse,"  is  also  used  in  sees.  229,  237, 
242,  242a,  243,  244,  246,  247,  248,  252. 

Culpable  hQmioide}—<^odG  sees.  252,  259-262. 

Where  the  child's  death  ensued  after  conviction  for  the  neglect,  a 
subsequent  conviction   fox  manslaughter  was  upheld  in  B.  v.   Tonks 
[1915]    W.K.  387,  32  Times  L.B.  137;  and  see  B.  v.  Tonks  [1916] 
1  JELB.  443,  85  L.JJEC.B.  396,  11  Cr.  App.  B.  284. 

Punishtnent  where  not  culpable  hcmicidel — Code  sec.  244. 
IMrty  of  head  of  family  to  i^rorttle  iieces0ttrl68.r— GflidiiEl  resfoad- 


Every  one  who  as  parent,  guardian  or  head  of  a  family 
is  under  a  legal  duty  to  provide  neceesaries  for  any  child  under 
the  age  of  sixteen  years  is  criminally  responsible  for  omitting, 
without  lawful  excuse,  to  do  so  while  such  child  remains  a  mem- 
ber of  his  or  her  household,  whether  such  child  is  helpless  or 
not,  if  the  death  of  such  child  is  caused,  or  if  his  life  is  en- 
dangered, or  his  health  is  or  is  likely  to  be  permanently  injured, 
by  nich  omission. 
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2.  Every  one  who  ifi  under  a  legal  duty  to  provide  neceflsaries 
for  his  wife,  is  criminally  responsible  for  omitting,  without 
lawful  excuse  so  to  do,  if  the  death  of  his  wife  is  caused,  or  if 
her  life  is  endangered,  or  her  health  is  or  is  likely  to  be  per- 
manently injured,  by  such  omission. 

Orvinl— Sec.  210,  Code  of  1892;  32-33  Vict.,  Can.,  ch.  20,  sec  25, 
24-25  Vict,  ch.  100,  sec  26. 

Gvardkwi  ••1— Sec  240  (e). 

Mead  of  a  foiitiZs^ "] — The  case  of  a  master  under  a  contract  for 
a  child's  services  in  return  for  his  maintenance  is  not  within  sec.  242, 
but  comes  under  sec.  243.    B.  v.  Ooventry,  3  Oan.  Cr.  Cas.  541. 

"  Under  a  leff<a  duty  to  provide 'l-^-Qeea.  241  and  243  impose  and 
declare  undor  the  sanction  of  federal  criminal  law,  the  legal  duty 
incident  to  certain  circumstances,  but  in  the  main  it  is  left  to  the  pro- 
yineial-  legislatures  to  regulate  the  legal  duty  as  a  matter  of  eivil  rights. 

Neoeeeariee] — ^What  are  to  be  considered  as  "  neoessaries "  under 
Code  sec.  242,  must  be  determined  by  the  circumstances  of  each  par- 
ticular case.  B.  y.  Sidney  (1912),  2  W.WJfc.  761,  20  Can.  Or.  Cas.  376 
(Sask.).  The  term  "necessaries"  is  to  be  read  in  eonneotion  with  the 
general  heading  '*  duties  tending  to  the  preservation  of  life  "  and  is  to 
be  given  an  interpretation  in  harmony  therewith.  B.  v.  Brooks  (1902), 
9  B.G.B.  13,  5  Oan.  Or.  Cas.  372,  1  Brit.  B.C.  725 ;  B.  v.  Sidney,  supra. 

"  Necessaries  "  have  been  hdd  to  include  food,  clothing,  shelter  and 
medical  attendance.  B.  v  Sidney  (1912),  2  W.W.B.  761,  (Sask.),  citing 
B.  V.  Lewis,  7  Can.  Cr.  Gas.  261,  6  O.L.B.  132,  1  Brit.  B.C.  732;  B.  v. 
Wolfe  (1908),  13  Can.  Cr.  Cas  246  (N.S.) ;  B.  v.  Nasmith  (1877),  42 
U.C.QJB.  242. 

In  deciding  whether  there  has  been  criminal  neglect  in  refusing  to 
permit  a  surgical  operation,  the  nature  of  the  operation  and  the  reason- 
ableness of  the  refusal  to  have  it  performed  are  to  be  considered. 
Qakey  v.  Jadcson,  30  T.L.B.  92  [1914]   1  K.B.  216. 

At  the  common  law,  even  the  father  was  under  no  civil  obligation 
to  supply  his  iataxA  cbaldnB  w&kh  necessaries. not  required  for  ,the  jpv^sev- 
vation  of  life.  See  Bazeley  v.  Porder  (1868),  L.B.  3  Q.B.  559,  *li  p.  565. 
That  obligation  was  first  imposed  by  43  Eliz.,  ch.  2  (a  poor  law  statute, 
not  in  force  in  Ontario),  which  imposed  a  similar  obligation  open  the 
widowed  mother,  if  of  sufficient  means.  But  the  common  law  did  impose 
a  duty,  not  only  upon  parents,  but  upon  every  one  of  sufficient  means 
having  the  eare  and  custody  of  another  who  was  helpless,  to  supply 
necessaries  required  for  the  preservation  of  life,  for  the  breach  of  which 
such,  person  was  made  criminally  responsible.  And  this  is  the  duty 
which  sec.  242,  sub-sec.  1,  of  the  Criminal  Code  recognises,  in  the  words: 
"  Every  one  who  as  parent,  guardian  or  head  of  a  family  ii  under  a 
legal  duty  to  provide  necessaries  for  any  child  under  the  age  of  sixteen 

an 
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years  is  eriminally  responsible  for  omitting,  wUliont  lawful  excuse,  to 
do  so,"  ete.  (Wilson  v.  Boulter,  26  A.B.  184,  distinguished).  Young 
▼.  OraTenlmnrt;  (1911),  24  O.L.B.  467,  G.A. 

A  husband  who  omits  without  lawful  excuse  to  provide  necessaries 
for  his  wife  is  not  guilty  of  an  offence  under  sec  242  (2)  of  the  Oriminal 
Code  if  her  life  is  not  endangered  or  her  health  is  not,  or  is  not  likely 
to  be,  permanently  injured  by  liis  neglect,  nor  is  he  guilty  under  sec.  242a 
if  his  wife  be  not  in  destitute  or  necessitous  dienmstanoes.  Therefore, 
an  information  which  omits  ref erenoe  to  sneh  ingredients  is  not  sufficient 
mider  sec.  242  (2)  or  242a.  B.  t.  McAuley  [1918]  3  W.WJb.  178  (Ifsft.)^ 

OmUting  without  lawful  excuse} — The  fact  that  the  wife  has  obtained 
an  order  of  separatioQ  under  a  provincial  law  so  that  she  is  not  obliged 
to  cohabit  with  her  husband,  wiU  not  bar  a  oriminal  prosecution  lor  his 
failure  to  provide  necessaries.  Buteau  v.  Hamel  (19X();  24  Can*  Gr. 
Cas.  53  (Que.) ;  and  see  QMebec  Civil  Code,  sec.  213;  Shaftesbury  Union 
V.  Brockway  [1913]  1  K.B.  159,  82  L^JCBl  222,  23  Cox  C.C.  318. 

If  a  husband  offers  to  return  and  live  with  his  wife  whom  he  had 
deMrted  and  the  wife  can  show  no  good  cause  for  not  living  with  him, 
her  refusal  of  .thQ  off^  unless  lie.  {^ives.  financial  nec^in$,j ^jxo%  to. desalt 
her  again  will  constitute  a  "  lawful  excuse "  in  answer  to  a  charge 
under  sec.  242.    B.  v.  Wolfe  (1908),  13  Can.  Cr.  €as.  246  (N.&)1  '^ 

The  husband  living  apart  from  his  wife  fs  still  under  a  duty  to 
maintain  the  children  who  are  left  in  the  mother's  care.  B,  v.  Connor 
[1908]   2  KB.  26. 

4 

The  responsibility  of  the  husband  who  has  deserted  his  wife  while 
domiciled  in  .Canada  will  not  cease  because  of  his  having  obtained  a 
foreign  divorce  if  he  left  Canada  without  intending  to  remain  away 
longer  than  the  time  required  to  obtain  the  foreign  divorce  and  in 
ooBflequence  there  was  no  real  change  of  domicile.  B.  v.  Wood  (1911), 
19  Can.  Cr.  Cas.  15,  20  O.W.B.  576. 

The  jury  must  be  satisfied  that  the  omission  was  without  lawful 
excuse,  and  that  the  death,  if  death  followed,  was  caused,  or,  if  death 
had  not  happened,  that  the  person's  life  was  endangered  or  that  his 
or  her  health  was  or  was  likely  to  be  permanently  injtkred,  by  reason  of 
the  neglect  or  omission.  B.  v.  Wilkes  (1906),  12  CLJEL  264,  11  Can. 
Cr.  Cas.  226;  B.  vJ  Wolfe  (1908),*  13  Can.  O.  0ns.  246;  B.  v.  Yuman 
(1910),  17  Ova.  Cr.  Cas.  474,  22  O.L.B.  500. 

The  question  of  lawful  exeuse  is  to  be  determined  upon  all  the  facts 
and  circumstances,  the  onus  being  upon  the  Crown.    B.  v.  Tuman,  supra. 

The  inability  of  the  accused  to  support  his  wife  by  his  earnings  or 
otherwise  may  be  sh^own  in  defeiice.  B.  v.  Bobinson  (1897),  28  Ont  B. 
407, 1  Can.  Cr.  Cas.  28;  B.  v.  Byknd  L.B.,  1  C.C.B.  99. 

Bealth  permanently  injured  or  likely  to  he  sol — There  seems  no  good 
reason  why  the  word  "  health  "  used  in  this  connection  should  not  include 
physical  well-being  by  having  the  fingers  or  toes  complete  without  the 
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necessity  ot  amj^utation  of  any  of  them,  but  a  Territories  ease  on  the 
subject  gives  a  narroiw  interpretation  to  the  wordf  the  court  holding 
that  it  could  not  assume,  in  the  absence  of  expert  testimony^  that  a 
chlldj  somp  of  whose  toes  were  so  badly  frozen  because  of  the  guar<^an'8 
neglect  that  they  had  to  be  amputated,  had  thereby  had  his  "  health  " 
permanently  injured  or  that  his  health  was  likely  to  be  injured  in  conse* 
quence.    »•  v.  Coventry  (1898),  3  Can.  Cr.  Cas.  541  (Terr.). 

That  permanent  injury  was  "  likriy  "  to  result  is  a  question  of  fact 
and  inference  from  circumstances  proved.  B.  v.  Melntyre  (1808),  31 
N.&B.  40.%  3:  Can.  Cr,  Cas.  413;  R.  r.  Bowman  (1898),  3  Can.  Cr. 
Cae.  .410. 

frima  facie  evidence  of  marriage  or  parentage] — Code  sec.  242b, 
and  see  B.  v.  Holmes  (1898),  29  0»t.  R.  362,  2  Can.  Cr.  Cas.  131;  Daye 
V.  MeNeill-(1004),  6  Terr.  L.B.  44. 

Proof  or  inference  of  age  of  ohUd} — See  sec.  984. 

Culpable  hofnicide] — Code  sees.  252,  259-262. 

Puniehmtnt  where  not  culpable  homicide'] — Code  sec.  244. 

Neglect  to  preTide  for  irlfe  and  chfldreiu— For  ward* 

242Ai  Bvory  one  is  guilty  of  an  offence  and  liable  on  sum- 
mary  conviction  to  b  fine  of  five  hundred  dollars,  or  to  one  year's 
imprisonment,  or  to  both,  who — 

(a)  as  a  husband  or  head  of  a  family,  is  under  a  legal  duty 

to  provide  necessaries  for  his  wife  or  any  child  under 
,    sixteen  years  of  age ;  or, 

(b)  as  a  patent  or  guardian,  is  under  a  legal  duty  to  pro- 

vide necessaries  for  any  child  under  sixteen  years 

of  age; 
and  who,  if  such  wife  or  child  is  in  destitute  or  necessitous  cir- 
cumstances, without  lawful  excuse,  neglects  or  refuses  to  provide 
«uch  necessaries. 

-  ,  r 

Ori|7t»]-r-Code  Amendment  of  1913^  eh.  13,  sec.  14. 

"  Gwxrdian"]— The  statutory  dBfinition  in  sec  240  (b)  makes  the 
word  **  ^ardian "  include  any  person  who  has  in  law  or  in  f aot  the 
custody  ex  eontrql:  o^  the  child.  The  father  of  an  illegitimate  child 
living  witii  him  may  thus  be  liable  as  the  child's  gnardian  under  sec.  342a 
althoiigh  the  inother  is,  as  regards  the  civil  law,  the  sole  legal  guardian. 
Liverpool  Society  v.  Jones  [1914]    3  K.B.  813,  12  L.a.B.  1103. 

Neglects  or  f^fmes  to  provide] — ^In  the  Queen  v.  Byland,  L.B.  1  C.C.B. 
99,  it  was  decided  that  the  word  "  neglect "  imported  ability,  in  a  case 
of  neglecting  to  provide  food  and  clothing  for  a  child:  see  also  Begina 
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V.  Chandler,  Dears.  C.C.  453;  Regi^i^  y.  ^^^^:)fi  Pp»-.fi,C!.  Ij5;.«*df,f^ 
Queen  v.  Shepherd  (1862),  31  L^.M.C.  102. 

An  offence  is  not  diselosed  where  the  charge  reads  thai  Aie  ^le^S^t 
aid  "  negtoet  his  wi^e."  B.  y,  Chitinta>  Zl  W.L.R.  266,  22  Can.  Gr.  On 
Za  (Alta.).  Xf  a  plea  of  gnilty  has  been,  made  to  an  information  di3closing 
no  oifenee  before  any  evidence  has  been  taken  which  might  cure  the 
defect,  the  conviction  will  be  set  aside.     R.  v.  Cliitnita,  supra. 

The  duty  of  the  father  to  provide  for  his  young  children  has  been 
held,  under  a  somewhat  similar  enactment  (the  Ohildrens  Aci  1908  Imp.}, 
not  to  be  discharged  by  supplying  his  wife  with  the  nt^oney  for  the 
children's  maintenance  if  he  finds  they  are  neglected  and  the  money 
misappropriated  by  her.  Poole  v.  Stokes  [1914]  W.N.  123,  12  L.O.B. 
629,  liaL.T.1020.  -^ 

"Destitute  or  necessitous  eitcumstances  "} — Under  sec.  24:3  the grayar 
men  of  the  offence  was  that  it  endajagercd  or  injured  the  health  of  the 
complainant.  But  that  is  not  the  gravamen  of  th^  offence  under  se^  342a, 
In  the  latter  case  the  offence  is  complete  if  the  accused  ha^  neglected  his 
legal  obligation.  To  be  in  "  necessitous  circumstances  '^  simply  means  to 
be  in  need.  If  the  complainant  has  no  l^gal  cl^m  upon  her  father  and 
mothtf  for  the  supjMrt  which  she  is  receiving  ix;om  them,  and  i(-  it  be 
proved  that  they  are  little  able  to  provide  thf^t  eiup{>ort^,it  cannot  be 
said  that  she  is  not  in  necessitous  circumatanjces  because  she  ha&  been 
receiving  from  theni  her  daily  foqd  and  lodging.  -Algi^ra  y,  Traeey 
(1916),  26  Can.  Cr.  Cas.  178. 

Prima  facie  evidence  of  marriage  or  parentage^ — Code  sec.  242b. 

Wife  a  competent  toitne^^--Th«..wi4ft  ia.*:c«»pete»Vwi^flPai*WI»>t 
her  husband,  Canada  Evidence  Act,  B.S.C.  1906,  ch.  145,  sec.  4.  as 
tmeaded  Can.  Stat.  1M7;  ch.  14,  sec.  1.  The  decision  in  ^^.  V. 'Allen 
(1914),  23  Can.  O.  Cb&  07  against  the  admisaiiMlity  of  the  wife's 
evidence  was  auperaeided'  by  that  amendment*  See  .aiao,.  u|ider  the  prior 
law,  B.  V.  Bissell,  1  Ont.  >.  514;  Mulligan  v.  Thompson,  23  Ont.  B.  54; 
Eecve  v.  Wood,  10  Cox  C.C.  58. 

Adjudicatum] — The  proceedings  being  under  Part  XV  of  the  Code, 
the  magistrate  is  to  convict  or  dismiss,  Code  sec.  726.  Sec.  729  gives  the 
magistrate  a  discretion,  if  it  be  a  Arst  offence  and  the  accuseid  is  con- 
victed, to  discharge  the  accused  from  the  convietiott  upon  His  making 
nich  satisfaction  to  the  person  aggrieved  for  damajg^es  or  costs  or  both, 
to  be  ascertained  by  the  justice.  Sec.  1081  as  to  suspended  sentences 
probably  does  not  apply  to  summary  conviction  proceedings;  but  see 
R.  V.  Knight  (1916),  11  O.W.K  190,  27  Can.  Cr.  Cas.  111. 

Juvenile  Delinquencyl — In  cities  or  districts  in  which  the  Juvenile 
I^elinquents  Act  1908  Can.  is  in  force  reference  should. also  be  ]ia4  to 
th«  provisions  of  that  AcJ^.  7-8  Edw.  VII,  Qap.,  ch.  40 ;  2  Geo..  V,  Can., 
ch.  30,  4-5  Geo.  V,  Can.,  ch.  39. 
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Evldeiice  of  marriftge  and  parentage* 

^MZiB.  Upon  any  prosecution  nnder  sections  ^42i  or  £42 a^ 
evidence  that  a  man  has  cohabited  with  a  woman  or  has  in  any 
way  recognized  her  as  being  his  wife  shall  be  prima  fade  evidence 
that  they  are  lawfully  married^  and  evidence  that  a  man  has  in 
any  way  recognized  children  as  being  his  children  shall  be  prima 
facie  evidence  that  they  are  his  legitimate  children. 

Origin] — Code  Amendment  of  1913,  ch.  13,  sec.  14. 

Prima  facie  evidence  of  legitimacy^ — The  preaumption  declared  by 
tlie  latter  part  of  sec.  242b  which  makes  the  man's  recognition  of  the 
children  as  his  own,  the  equivalent  of  prima  fade  evidence  of  legitimacy 
for  the  purposes  of  his  criminal  responsibility  under  seed:  242  and '242a, 
is  of  course  rebuttable.  Its  practical  effect  seems  to  be  that  if  the  man 
declines  to  give  evidence  on  his  own  behalf  or  to  call  other  witnesses 
to  satisfy  the  court  that  the  children  are  illegitimate^  he  may  be  fixed 
with  criminal  responsibility  for  neglect  to  provide  for  them  if  he  Uvea 
in  concubinage  with  the  children's  mother.  Similarly,  the  neglect  to 
provide  necessaries  for  the  woman  who  passes  as  his  wife'  may  be  the 
subject  of  prosecution,  and  on  proof  of  cohabitation,  the  onus  of  prolong 
that  they  were  not  married  is  placed  upon  the  accused.  See  also,  as  to 
ofTences  under  242  and  242a,  the  statutory  definition  of  4]ie  word 
"guardian"  in  see.  240  (&). 

Duty  ^f  anastersir— Crfmliial  responsibility. 

243.  Every  one  who,  as  master  or  mistress^  has  contracted 
to  provide  necessary  food,  clothing  or  lodging  for  any  servant 
or  appprentice  under  the  age  of  sixteen  years  is  tinder  a  legal 
duty  to  provide  the  same,  and  is  criminally  responsible  for 
omitting,  without  lawful  excuse,  to  perform  such  duty,  if  the 
death  of  such  servant  or  apprentice  is  caused,  or  if  his  life  is 
endangered^  or  his  health  has  been  or  is  likely  to  be  permanently 
injured,  by  such  omission. 

Origin}— Sec,  211,  Code  of  1892;  32-33  Vict.,  Can.,  ch.  20,  sec.  25; 
24-25  Vict.,  Imp.,  ch.  100,  sec.  26. 

At  common  law} — ^An  indictment  did  .not  lie  against  a  master  at 
common  law  for  not  providing  sufficient  food  and  sustenance  for  a 
servant,  whereby  the  servant  became  sick  and  emaciated,  unless  it  alleged 
that  the  servant  was  of  tender  years  and  under  the  dominion  and  control 
of  the  master.  B.  v.  Friend,  Buss.  &  By.  20;  B.  v.  Bidley,  2  Catap.  650; 
B.  T.  Smith,  10  Cox  C.C.  94.      The  reason  of  the  restriction  is,  that 
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if  the  tervant  be  not  of  tender  years,  he  xnigr  if  not  provided  with 
proper  nounahment  remonstrate,  and,  if  neeessar^i  leave  the  service. 
B.  V.  Nasmith  (1877),  42  17.C.Q,B.  242,  245;  B.  v.  Brown  (1893),  1 
Terr.  L.B.  475.  The  present  section  does  not  appear  to  have  changed 
the  la^  in  that  respect  except  in  Ibdng  the  age  Hinit  at  sixteen. 

"  Without  lawful  excuse  *']— See  Code  aees.  241,  842, 2424. 

Proof  orinforonee  of  ekUffe  o^eJ-HSee  see.  984. 

Culpable  homioUteJ-^kfAe  sees.  252,  259-262. 

TufUehment  where  not  oulpahle  homiddel — Code  sec.  244. 

Dotn^  hodUy  iMtrm  to  servants  and  apprentices'] — Code  sec.  249. 

JfegUet  to  provide  necessaries  to  person  in  charge  of  another  by 
reason  of  sickness,  e«o.]-^de  sees.  241,  244. 

Omisslen  ef  those  duties*— Penaltf. 

244.  Every,  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years^  imprisonnient  who,  being  bound  to  perfonn  any 
duty  specified  in  the  three  last  preceding  aections,  without  law- 
ful excuse  neglects  or  refuses  to  do  so,  unless  the  offence  amounts 
to  culpable  homicide. 

Or^]— Code  of  1892,  sec.  215;  Code  Amendment  of  1898,  eh.  32, 
8ee.  1. 

Three  last  preceding  sections'] — The  addition  of  sees.  242a  and  242b 
after  the  enactment  of  sec.  244  in  its  present  form,  does  not  aifect  this 
reference  applying  as  before  to  sees.  241,  242  and  243.  B.  v.  Allen 
(1914),  23  Can.  Cr.  Cas.  67. 

Wife,  of  accused  a  compeltdble  witnessi —  This  section  is  included 
ImoDgst  those  specified  in  sub-sec.  2  of  sec.  4  of  the  Canada  Evidence 
Act,  B.S.C.  1906,  ch.  145,  and  under  it  the  wife  of  the  accused  is  both 
a  competent  and  compellable  witness,  for  the  prosecution. 

AkandoBing  eliOdreii  under  two  years. 

245.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment  who  linlawfully  abandons  or  ex- 
poses any  child  under  the  age  of  two  years,  whereby  its  life  is 
endangered  or  its.  health  is  permanently  injured. 

Orvtal— Code  of  1892,  sec.  216;  B.S.C.  1886,  ch.  162,  sec.  20; 
Offences  against  the  Person  Act,  1861,  Imp.,  24-25  Vict.,  ch.  100,  sec.  27. 

"ilbotulow"]— Code  sec.  240  (c). 

"  IPxpoie  "]-<k>de  sec.  240  (o). 
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Abandoning  chitd  under  two  yiiars] — ^The  statutory  deflnition  of 
'•abandon**  and  "expose"  is  framed  in  accordance  with  tlie  two  lead- 
ing EiigUsh  cases  of  B.  v.  White,  L.B.  1  C.C.B.  311,  40  L.J.M.C.,  134, 
and  B.  v.  Falkinghain,  L.B.  1  C.C.B.  222,  39  L.J.M.C.  47. 

Wife  of  accused  a  compellable  witness} — This  section  is  included 
amongst  thofte  specified  in  sub-sec.  2  of  sec.  4  of  the  Canada  Evidence 
Act,  B.S.C.  1906,  ch.  145,  and  nnder  it  the  ^ife  of  the  accased  is  both 
a  competent  and  compellable  witness  for  the  proBecution* 

Proof  or  inference  o/.o^^]— See  sec.  984. 

Culpable  homicide'} — Code  sees.  250-268. 

Doty  of  persons  nndertaklng  acts  dangerous  to  life. 

2S46.  Every  one  who  undertakes,  except  in  cases  of  necessity, 
to  administer  surgical  or  medical  treatment^  or  to,  do  ajjj  oth«r 
lawful  act  the  doing  of  which  is  or  may  be  dangerous  to  life^  is 
under  a  legal  duty  to  have  and  to  use  feasonable  knowkd^e, 
skill  and  care  in  doing  any  such  act,  and  is  criminally  respon- 
sible for  omitting,  without  lawful  excuse,  to  discharge  that  duty 
if  death  is  causied  bv  such  omission. 

On^inl— Sec.  212,  Code  of  1892. 

Manslaughter  through  surgical  or  medical  malfeasanoe] — ^It  aeems 
ihat  if  a  person,  whether  he  be  a  regular  practitioner  or  not,  honestly 
and  bona  fide  performs  an  operation,  or  uses  a  dangerous  instrument, 
wiiich  causes  the  patient's  death,  he  is  not  guilty  of  manslaughter; 
B.  v>  Van  But45hell,.3  C.  &  P.  629;  but  if  he  is  guilty  oi  criminal  mis- 
conduct, arising  from  gross  ignorance  or  criminal  inattention^  and^not 
from  mere  error  of  judgment,  then  he  will  be  guilty  of  manslaughter. 
B.  V.  Williamson,  3  C,  &  ?.  635 ;  B.  v.  Spiller,  5  C.  &  P.  333 ;  B.  v. 
Chamberlain,  10  Cox  486. 

In  B.  V.  Webb,  1  Moo.  &  Bob.  405 ;  2  Lewin  196,  Lord  Lyndhurst 
laid  down  the  following  rule : — "  In  these  cases  there  is  no  difference 
between  a  licensed  physician  or  surgeon  and  a  person  acting  as  a 
physician  or  surgeon  without  liceti^e.  tn  either  ciCse  if  h  party  having 
a  competent  degree  of  skill  and  knowledge,  makes  an  accidental  ^stake 
in  his  treatment  of  a  patient,  through  which  mistake  death  ensues,  he 
is  thereby  not  guilty  of  manslaughter;  but  if,  where  proper  medical 
assistance  can  be  had,  a  person  totally  ignorant  of  the  science  of  medi- 
cine takes  on  himself  to  administer  a  violent  and  dangerous  Mmedy 
to  one  labouring  under  disoaflue,  and  death  enauea  in  consequence  of  that 
dangerous  .remedy  hjaving  been  so  admin^tered, .  then  he  is  guilty  of 
manslaughter.  If  I  entertained  the  least  doubt  of  this  position,  I 
might  fortify  it  by  referring  to  the  opinion  of  Lord  Ellenborough  in 
B.  V.  Williamson,  3  C.  &  P.  635.     I  shall  leave  it  to  the  jury  to  say 
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int,  whetheT  death  wm  oeeasioaed  or  accelerated  by  the  medicine 
administered;  and  if  they  think  it  was,  then  I  shall  tell  them,  secondly, 
that  the  prisoner  is  gnilty  of  manslaughter,  If  they  think  that  in  so 
administering  the  medicine  he  acted  with  a  criminal  intentidn  or  from 
very  gross  negligence."    See  also  B.  t.  Macleod,  12  Cox  S84. 

It  is  not  "surgical  or  medical  treatment"  t^thin  the  meaning  of 
see,  246  for  a  Christian  Science  practitioner  to  sit  by  the  patient; 
YL  ▼.  Beer,  32  GX.J.  416;  bat  the  failnre  to  supply  medical 'aid  may 
render  the  person  who  is  under  a  duty  to  supply  necessaries  to  a 
dependant  liable  under  sees.  241-244,  and  any  person  sfbetting  the 
tatter  offence  might  be  charged  with  the  offence  itself  under  sec.  69. 

Failure  to  provide  medical  or  surgical  aid} — See  sees.  241,  242,  242a, 
244. 

Seasonable  knowledge,  shill  and  oarel — See  also  sec.  65. 
Negligently  causing  bodily  injury"] — Code  sec.  284. 
Homicide  by  neglect]— Code  sees.  252,  262,  268. 

Dity  of  persoBS  In  charge  of  ibiBgMrom  HlBffB. 

247.  Every  one  who  has  in  his  charge  or  under  his  control 

anything  whatever,  whether  animate  or  inanimate,  or  who  erects, 

makes  or  maintains  anything  whatever  which,  in.  the  abs^Me 

of  precaution  or  care,  may  endanger  human  life,  is  under^^  Ipgal 

duty  to  take  reasonable  precautions  against,  and  use  reasonable 

care  to  avoid,  such  danger,  and  is  criminally  responsible  for  the 

consequences  of  omitting,  without  lawful   excuse,  to  perform 

such  duty. 

•  .... 

Or«^]~43ec.  213,  Code  of  1892. 

"Every  one"] — See  the  statutory  definition  in  Code  sec.  2  (13), 
which  includes  in  this  term  bodies  corporate  in  relation  to  such  acts 
and  things  as  they  are  capable  of  doing  and  owning,  respectively* 

Neglect  of  person  in  charge  of  dangerous  things] — If  a  person  fails 
to  take  proper  precautions  when  doing  anything  which  is  in  its  nature 
dangerous,  he  will  be  responsible  though  he  had  not  the  least  in^^ntiop 
of  bringing  about  the  consequences  of  his  act.  B.  v.  Great  West 
Unndry  Co.  (1900),  13  Man.  B.  66,  3  Can.  Cr.  Cas.  514;  B.  v.  I^.B. 
(1907),  17  Can.  Cr.  Cas.  483;  Union  Colliery  Co.  v.  The  Queen,  31  S.C.B. 
81,  ai&rming  7  B.C.B.  247. 

The  manager  of  a  company  might  cause  the  company's  -trains  to  bo 
mn  or  controlled  under  circumstances  where  human  life  is  put  in  hazard 
to  recklessly  and  with  so  little  regard  for  the  safety  of  individuals  as 
to  expose  himself  to  indictment  for  manslaughter  in  case  of  loss  of  life 
being  occasioned  by  literal  obedience  to  his  orders.    Ex  p.  Brydges,  18 
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(3)  of  sec.  252  declares  that  "  homicide  which  is  not  culpable  is  not  an 
oifence." 

Homicide  by  misadventure'^ — Homicide  by  misadventure  is  where  one 
doing  a  lawful  act,  without  any  intention  of  bodily  harm,  and  using 
proper  precaution  to  prevent  danger,  unfortunately  happens  to  kill 
another  person.  1  East  P.O.  5,  p.  221,  and  sec.  36,  pp.  260,  261,  Fosi. 
258,  1  Hawk.  P.C,  ch.  29,  sec.  1.  The  act  must  be  lawful;  for  if  it  be 
unlawful,  the  homicide  will  amount  to  murder  or  manslaughter,  and  it 
must  not  be  done  with  intention  of  great  bodily  harm,  for  then  the 
legality  of  the  act,  considered  abstractedly,  would  be  no  more  than  a 
mere  cloak  of  pretence,  and  consequently  would  avail  nothting.  The  act 
must  also  be  done  in  a  proper  manner  and  with  due  caution  to  prevent 
danger.  1  East  P.O.,  ch.  5,  sec.  36,  p.  261,  3  Russell  206. 

Thus,  if  people  following  their  common  occupations,  use  due  caution 
to  prevent  danger,  and  nevertheless  happen,  unfortunately,  to  kill  any- 
one, such  killing  will  be  homicide  by  misadventure.  1  Hale  472,  475, 
1  Hawk.  P.O.  ch.  629,  sees.  2  and  4.  Thus,  where  a  person,  driving  a 
cart  or  other  carriage,  happens  to  drive  over  another  and  kill  him,  if  the 
accident  happened  in  such  a  manner  that  no  want  of  due  care  could  be 
imputed  to  the  driver,  it  will  be  accidental  death,  and  the  driver  will 
be  excused.  Post.  263,  1  Hale  476.  In  a  case  where  a  person  wais  riding 
a  horse,  and  the  horse,  being  whipped  by  some  other  person,  sprang  out 
of  the  road,  and  ran  over  a  child  and  killed  it,  this  was  held  to  he  mis- 
adventure only  in  the  rider,  though  manslaughter  in  the  person  who 
whipped  the  horse.    1  Hawk.  P.C,  ch.  29,  sec.  3. 

Where  patents,  masters,  and  other  persons  having  authority  in  foro 
domesticOf  give  correction  to  those  under  their  care,  and  such  correction 
exceeds  the  bounds  of  due  moderation,  so  that  death  ensues,  the  offence 
will  be  either  murder  or  manslaughter,  according  to  the  circumstances; 
but  if  the  correction  l)e  reasonable  and  moderate,  and  by  the  struggling 
of  the  party  corrected,  or  by  some  other  misfortune,  death  ensue,  the 
killing  will  be  only  misadventure.    1  Hale  454,  473,  474, 4  Blac.  Com.  182. 

"Matters  of  justification  or  excuse} — Code  sees.  16-68. 

Manslaughter  thrm^gh  surgical  or  medical  malfeasance] — See  sees.  65, 
246,  252. 

When  a  chfld  becomes  a  human  belng.^Kllllng  child. 

251.  A  child  becomes  a  human  being  within  the  meaning  of 
thia  Act  when  it  has  completely  proceeded,  in  a  living  state, 
from  the  body  of  its  mother,  whether  it  has  breathed  or  not, 
whether  it  has  an  independent  circulation  or  not,  and  whether 
the  navel  string  is  severed  or  not. 
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2.  The  killing  of  such  child  is  homicide  when  it  dies  in  con- 
sequence of  injuries  received  before,  during  or  after  birth. 

Origin]— Sec  219,  Code  of  1892. 
Culpable  homidde'l — Code  sees.  252-268. 
KiUinff  unborn  4^Ud] — Code  sec.  306. 

HMBtcIde  wben  cnlpalilei 

2S2.  Homicide  may  be  eitlier  culpable  or  not  culpable. 

2.  Homicide  is  culpable  when  it  consists  in  the  killing  of  aii.v 
person^  eithei:  by  an  unlawful  act  or  by  an-  omission^  without 
lawful  excuse,  to  perform  or  observe  any  legal  duty,  or  by  both 
combined,  or  by  causing  a  person,  by  threats  or  fear  of  violence, 
or  by  deception,  to  do  an  act  which  causes  that  persou^s  death, 
or  by  wilfully  frightening  a  child  or  sick  person. 

3.  Culpable  homicide  is  either  murder  or  manslaughter. 

4.  Homicide  which  is  not  culpable  is  not  an  offence. 

Origin]— Sec.  220,  Code  of  1892. 

Culpable  komicide'} — If  the  death  of  a  human  being  results  from 
any  action  of  any  person,  that,  person  is  said  to  have  committed  homi- 
cide.   Sec.  250. 

A  person  is  criminally  responsible  for  homicide  unless  he  can  show 
some  legal  excuse;  the  consent  of  the  person  killed  is  no  excuse.    Sec.  67^. 

Death  must  result,  either  directly  or  indirectly,  from  the  act.  Whether 
U  does  BO  or  not  must  depend  on  the  circumstances  of  the  case,  but  if 
death  occurs  more  than  a  year  and  a  day  after  the  act,  the  law  pre- 
sumes that  death  did  not  result  from  the  act,  but  from  some  other 
raiise;  Code  sec.  254;  and  the  accusoc]  c^npt  be,n}9^^,rcf\p<MV!*[Vf*^i-i  { 

Further,  a  person  is  not  responsible  for  causing  death  unles^  ^e^ih 
naturally  resuHs  from  his  conduct.  Fbr  instance,  if  a  person  NthUfids 
another  dangeroualy,  and  the  other  dies,  whether  from  neglect  of  proper 
treatment,  or  from  improper  treatment,  applied  in  good  faith,  for  the 
purpose  of  effecting  a  cure,  the  person  causing  the  injury  is  legally 
responsible  for  the  death.  Code  sec.  258.  On  the  other'  hand,  if  the 
wound  is  not  dangerous  in  itself,  but  is  rendered  so  by  improper 
treatment,  he  is  not  responsible. 

A  person  is  guilty  of  cf^v^sing  death  even  .if  .H^  merely  »«p^e^«Ljtq^ 
the  other's  death,  and  it  is  no  excuse  that  the  person  killed  must  have 
died  Tery  shortly  from  some  other;  cause.    See^  256.  I  < .  ^ 

The  fact  that  the  blame  is  shared  by  another  will  not  relietid  f roih 
rr*poiisibiUty  a  person  contributing  to  the  death.    Code  sec.  09. 
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By  an  unlawful  act  or  by  an  omission  without  lawful  excuse  to  per- 
form  a  legal  duty} — A  eonvicti^m  for  maoBlaiighter  was  upheld  when 
a  girl  under  the  age  of  consent  jumped  from  a  window  and  was  killed 
in  escaping  from  her  ravisher.  B.  v.  Valade  (1915),  26  Can.  Cr.  Caa. 
233  (Que.). 

The  circumstances  under  which  culpable  homicide  is  murder  are  set 
forth  in  sees.  259,  260. 

Under  English  law,  no  devisee  can  t«ike  imdet- the  .Will  of  a'testatof) 
whose  death  has  been  caused  by  the  criminal  and  felonious  ^act  ^.  the 
devisee  himself,  and  in  applying  this  rule  no  distinction  can  be  made 
between  a  death  caused  by  murder  and  one  caused  by  manslaughter. 
liundy  ▼.  Lusdy,  24  S.G.B.  650,  reversing  MeKinnon  v.  Lundy,  21  A.R. 
560  (Ont.) ;  and  see  Standard  Life  v.  Trudeau,  31  S.G.B.  376,  and  9  Que. 
Q.B.  499;  Cleaver  v.  Mutual  Beserve  Fund  Life  [1892]  1  Q.B.  147,  61 
LJ^.Q.B.  128;  re  Cora  Crippen  [1911]  P.  108,  80  LJT.  P.  47;  HaU  v. 
Knight  [1914]  P.  1,  83  L.J.  F.  1;  re  Maude  Mason  [1917]  1  W.W.B. 
329,  23  B.C.B.  329. 

Cautmg  a  person  by  threats,  etc.,  to  do  an  act  which  causes  that 
person*s  death}--8e9  B.  v.  Valade  (1915),  26  Caa.  Cr.  Gas.  233  (Que.). 

Death  caused  by  anger  or  excitement  produced  by  the  blow} — Code 
sec.  255;  B.  v.  Howard  (1913),  5  W.W.B.  838. 

When  culpable  homicide  is  murder  and  when  manslaughterl — See 
sees.  259-262. 

Punishment  for  culpable  homiddel — See  sees.  263,,  268* 
Attempts,  conspiracies  and  threats  to  murder} — See  sees.  264^  265| 
266. 

Death  from  criminal  neglect  of  corporation} — See, sees.  222,  247  and 
284. 


Produrlng  death  by  false  eTldenee. 

253.  Procuring  by  false  evidence  the  conviction  and  death 
of  any  person  by  the  sentence  of  the  law  shall  not  be  deemed  to 
be  homicide. 

On^w]--Sec.  221,  Code  of  1892. 

Perjury  to  procure  conviction  for  capital  offence} — Code  sec*  174. 

Death  wftliJii  a  year  and  a  day.->How  reckoned, 

254.  No  one  is  criminally  responsible  for  the  killing  of  an- 
other unless  the  death  takes  place  within  a  year  and  a  day  of  the 
cause  of  death. 
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2.  The  period  of  a  year  ^and  a.  day  shall  be  reohoned  incbisiTe 
of  the  day  on  which  the  last  unlawful  act  contributing^, to  the 
cause  of  death  took  place. 

3.  Where  the  cause  of  death  is  an  omission  to  fulfil  a  legal 
duty  the  period  shall  be  reckoned  inclusive  of  the  day  pn  which 
such  omission  ceased. 

4.  When  death  is  in  part  caused  by  an  unlawful  act  and  in 
part  by  an  omission^  the  period  shall  be  reckoned  inclusive  of  the 
day  on  which  the  last  unlawful  act  took  place  or  the  omission 
ceased^  whichever  happened  last. 

Ori^}— See.  222,  Code  of  1892. 

Kiniiig  by  Influence  on  the  mlnit 

255.  No  one  is  criminally  responsible  for  the  kilKng  of 
another  by  any  influence  on  the  mind  alone,  nor  for  the  killing 
of  another  by  any  disorder  or  disease  arising  from  such  influence, 
save  in  either  case  by  wilfully  frightening  a  child  or  sick  person. 

Ori^]— Sec.  223,  Code  of  1892. 

Death  from  fright"] — See  sec.  252,  sub-sec.  2. 

Death  from  excitement  of  altercation] — If  death  was  caused  by  the 
increased  heart  action  arising  from  anger  or  excitement  of  the  deceased 
who  was  in  a  low  condition  of  health,  and  the  death  was  not  accelerated 
by  the  striking  of  deceased  during  the  altercation  there  must  be  an 
aeqnittal  under  sec.  255.  B.  v.  Howard,  5  W.W.R.  838;  and  see,  prior 
to  the  Code,  B.  ▼.  Dugal,  4  Que.  L.B.  350,  by  a  divided  court. 

Aeeeleralion  of  deatlk  -  . 

256.  Every  one  who,  by  any  act  or  omission,  causes  the 
death  of  another,  kills  that  person,  although  the  effect  ot  the 
bodily  injury  caused  to  such  other  person  be  merely  to  accelerate 
his  death  while  labouring  under  some  disorder  or  disease  arising 
from  some  other  cause. 

Origin;]— Bee,  224,  Code  of  1802. 

Acceleration  of  deathJ^-The  slightest  acceleration  of  death  due  to 
mproper  treatment  is  in  law  prima  facie  manslaughters  There  is  no 
diflcrimination  in  law  between  degrees  of  criminal  inattention.  Bex.  v. 
Burdee,  12  Cr.  ApPvB.  153;  B.  v.  Hammond  (1913),  5  W.WJt.  704,  22 
Cm.  Ct.  Cat.  120  (Bask.) ;  see  also  re  Weir,  14  Ont.  B.  389, 
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Deatft  wliMi  might  bayie  been  prereBted, 

2S57.  Every  one  who,  by  any  act  or  amission,  causes  the 
death  of  another,  kills  that  person,  although  death  from  that 
baufie  might  have  been  prevented  by  resorting  to  proper  means. 

Origin]— Sec.  225,  Code  of  1892. 

** By  an  act  or  omi88ion"'[ — Sec.  257  is  explanatory  in  part  of  the 
definitaon  of  homieide  in  sec.  250.  The  fact  that  proiper  treatment  after 
tJie  "act  or  omission,"  which  was  the  cause  of  the  death  which  later 
resulted,  would  ordin&rily  have  cured  the  effect  of  the  act  or  oinisaion, 
at  least,  in  so  far  as  the  fatality  was  concerned,  does  not  prevent  the 
killing  being  attributed  to  the  person  whose  act  or  omission  w^as  the 
cause.  But  to  ascertain  whether  such  homioidtf  by  omission  wM  culpable 
or  not,  one  must  refer  to  sec.  252,  sub-sec.  (2),  defining  culpable  homi- 
cide, and  to  sees.  241-24^,  dealing  w;jif(h;dfitli»s  tQndi^  .tf^.ijhQ.pre^ekrri^ 
tion  of  life.  If  the  omission  which  causes  death  was  "  without  lawful 
iexcase,*?  and  was  of  the  "  perf  ormaiico  or  observance  of  aay^' U^l 
duty,"  the  homicide  is  culpable.  Sec.  £52  (2).  I>eelaration8  of  'Megnl 
duty  "  arising  under  certain  circumstances^  arc;  contained  in  sees.  241, 
242,  246,  247  and  248. 

If  a  man  be  wounded  and  the  wound  turn  to  a  gangrene  or  fever 
for  want  of  proper  applications,  or  from  neglect,  and  the  man  die  of 
the  gangrene  or  fever:  see  R.  v.  Flynn,  16  W.R.  319  (Irish);  or  if  it 
become  fatal  from  the  refusal  of  the  party  to  undergo  a  surgical  oper- 
ation; B.  v.  Holland,  2  M.  &  Rob.  351;  or  if  death  result  from  an 
operation  rendered  advisable  by  the  act  of  the  accused;  R.  v.  Davis, 
15  Cox  C.C.  174;  this  is  a*  homicide,  and  culpable  or  not,  according  to 
the  circumstances  under  which  the  wound  was  given.  1  Hale,  421,  428 ; 
Archbold  Crim.  Evid'.,  22nd  ed.,  478. 

Causing  Injury  the  treatment  of  which  brings  death. 

258.  Every  one  who  causes  a  bodily  JiijiVT^yV  which  is  of 
itself  of  a  dangerous  nature  to  any  person,  from  wUick  4&th 
I'esults,  kills  that  person,  although  the  immediate  cause  of  death 
be  tjfeatment  proper  or  improper  applied  iil  good  faith. 

Or<i7tnl— Sec.  226,  Ck)dc  of  1892. 

Bodily  injury  **  of  a  dangerous  nature  "] — ^A«  to  "  grievoas  bodily 
injury,"  see  sees.  274,  284,  and  as  to  acts  or  omissions  "  endangering  " 
life,  see  sees.  241,  242,  243,  245,  247,  249.  Sees.  246  and  248  use  the 
phrase  "  dangerous  to  life  " ;  sec.  283,  the  phrase  "  endangers  the  safety 
of  any  person,**  and  sec.  287  to  unguarded  places,  "dangerous  to  human 
fife." 

Subsequent  treatment  applied  in  good  /«f*<*]— See  R.  v.  Markuds,  4 
F.  &  F.  356;  R.  v.  Pym,  1  Cox   C.C.  339. 
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Murder  and  Manslaughter. 
Muder  defined. 
259.  Culpable  homicide  is  murder, — 

(a)  if  the  offender  means  to  cause  the  death  of  the  person 

killed; 
(6)   if  the  offender  means  to  cause  to  the  person  killed  aiiy 

bodily  injury  which  is  known  to  the  offender  to  be 

likely  to  cause  death,  and  is  reckless  whether  death 

ensues  or  not ; 

(c)  if  the  offender  means  to  cause  death,  or,  being  so- reck- 

less as  aforesaid,  means  to  cause  such  bodily  injury 
as  aforesaid  to  one  person,  and  by  accident  or  mis- 
take kills  another  person,  though  he  does  not  iiteati 
to  hurt  the  persou  killed; 

(d)  if  the  offender,  for  any  unlawful  object,  does  an  act 

which  he  knows  or  ou"rht  to  have  known  to  be  likelv 
to  cause  death,  and  tliereby  killis  any  person,  though 
he  may  have  desired  that  his  object  should  be  effected 
without  hurting  any  one, 

Oripiii]— Sec.  227,  Code  of  1892. 

The  crime  of  murder'] — Murder,  according  to  the  old.  common  law 
definition  is  unlawfully  killing  with  malice  aforethought,  and  man- 
slaughter was  defined  as  unlawful  killing  without  malice  aforethought. 
Malice  aforethought  was  explained  to  mean  not  necessarily  premedita- 
tion, but  an  intention  which  must  necessarily  precede  the  act  Intended. 
These  definitions  were  misleading  because  the  expression  **  malice  afore- 
thought "  taken  in  its  popular  sense  would  be  understood  to  mean  that, 
in  order  that  homicide  might  be  murder,  the  act  of  killing  must  l)e 
premeditated,  whereas  murder  might  be  committed  without  what  is 
commonly  called  a  premeditated  design  to  kill.  This  element  of  doubt 
and  fiction  introduced  into  the  common  law  by  the  use  of  the  expression 
**  malice  aforethought "  was  removed  by  the  Criminal  Code,  which  be- 
came the  law  of  Canada  in  1892,  and  which  codified,  explained  and 
Bimplified,  and  in  some  respects,  modified  the  common  law  of  homicide. 
B.  V.  Krafchenko  (No.  1),  22  Can.  Cr.  Cas.  277,  285,  per  Mathers,  C.J. 

Homicide,  wliich  consists  in  the  killing  of  one  human  being  by  an- 
other, 18  divided  into  two  classes,  namely,  "culpable  homicide"  and 
"non-culpable  homicide."  That  means  killing  which  is  unlawful  and 
killing  wliich  it  not  unlawful,  or  excusable.  Non-cutpable  homicide  is 
again  divided  into  two  classes,  justifiable  and  excusable.  Jiistiilable 
homicide  is  when  the  act  of  killing  is  done  puriuant  to  the  orders  of 
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some  higher  lawful  authority,  as  when  the  soldier  in  time  of  war  shoots 
to  kill  the  enemy  by  command  of  his  officer.  It  is  excusable  homicide 
where  a  man  being  violently  attacked  is  obliged  to  kill  his  assailant  in 
order  to  save  his  own  life,  or  where  a  man  in  doing  a  lawful  act  without 
negligence  and  with  no  intention  to  injure,  unfortunately  kills  another. 
Instances  of  such  excusable  homicide  by  misadventure  occur  almost 
every  game  shooting  season  by  the  accidental  discharge  of  firearms. 
Ibid. 

If  a  person  attempted  to  commit  suicide  by  shooting,  and  in  a 
struggle  with  another  who  attempted  to  prevent  the  shooting,  the  re- 
volver went  off  and  the  other  party  was  killed,  it  may  still  be  murder. 
B.  V.  Hopwood  (1913),  8  Cr.  App.  B.  143. 

In  support  of  a  plea  of  self-defence  on  a  charge  of  murder,  pre- 
vious assaults  of  the  deceased  on  the  prisoner  and  on  members  of  the 
prisoner's  ftoilly  are  admissible  to  show  the  nature  of  the  assault  he 
had  reason  to  fear.    B.  v.  Drouin,  15  Can*.  Or.  Gas.  205. 

If,  in  a  homicide  case  by  siiooting,  nothing  appean)d  in  the  evidence 
to  indicate  the  intention  with  which  the  accused  shot  the  deceased,  the 
jury  would  be  justified  in  inferring  an  intention  to  kill  from  the  fact 
that  he  fired  the  fatal  shot,  or  gave  the  fatal  blow  with  a  lethal  weapon, 
because,  until  the  contrary  is  shown,  every  person  is  presumed  to  intend 
the  natural  and  probable  consequences  of  his  own  act.  B.  v.  Hoo  Sam 
(1912),  1  W.W.B.  1049,  1059,  19  Can.  Cr.  Gas.  259,  20  W.L.B.  571 
(Sask.) ;  B.  v.  Blythe  (1909),  19  O.L.B.  386. 

Wilfully  negligent  treatment  .by  the  putative  father  of  an  illegiti* 
mate  child,  hastening,  if  not  causing,  its  death,  will  support  a  charge 
of  murder.    B.  v.  Hammond  (1913),  5  W.W.B.  704  (Sask.). 

Proof  of  threaUl — If  one  threatens  to  kill  another,  and  gives  a  reason 
for  it,  the  evidence  may  be  admissible  on  a  murder  charge  on  two  grounds : 
(1)  to  prove  malice;  and  (2)  to  prove  a  motive.  If  it  be  a  mere  threat, 
it  is  evidence  of  malice,  an  ingredient  in  the  crime  of  murder,  and  further- 
more, it  may  be  important  for  the  purpose  of  showing  that  the  killing 
was  not  accidental,  where  that  Issue  is  raised.  See  Makin  v.  Attorney- 
General  [1894]  A.C.  57;  Begina  v.  Stephens  (1888),  16  Cox  C.C.  387; 
The  Queen  v.  Hammond  (1898),  29  O.B.  211;  Phillips  on  Evidence,  10th 
ed.,  p.  514 ;  and  Phipson  on  Evidence,  3rd  ed.,  pp.  109  et  seq.  and  137. 

Sub-sec.  (d) — Unlawful  act  likely  to  cause  death^ — It  is  not  enough 
that  there  were  unlawful  acts  by  the  accused  which  caused  the  deceased 
to  club  his  gun  and  strike  his  assailants,  with  the  result  that  the  gun 
was  discharged  in  his  hands  and  killed  him;  the  unlawful  acts  of  the 
accused  must  have  been  known  by  him  to  be  likely  to  cause  death  or 
suph  that  he  ought  to,  have  known,  if  he  did  not  in  fact  know  it,  that 
such  a  result  was  Ukely.  Graves  v.  The  King  (No.  4)^  47  S.CB.  568, 
)2  £.LJ(.  332,  21  Can.  Cr.  Gas.  44,  reversing  B.  v.  Graves  (No.  3),  20 
pan,  gr,  Cw.  438,  9  I)X,B.  175  (N.S.) ;  B,.  v,  Kr^cl^^^o  (No,  1),  22 
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Can.  Cr.  Gas.  277  (Man.) ;  and  see  B.  t.  Sernd,  16  Cox  0.0.  Sll;  B.  v. 
Biee,  4  O.L.R.  223,  5  Can.  Or.  Cas.  509. 

Accessories  to  the  offence} — ^A  person  who  aids  or  abets,  counsds  or 
procures  the  commission  of  the  oifenee  is  punishftble  as  a  prinoipal. '  Or. 
CJode,  sec.  69;  R.  v.  McNnlty,  17  Can.  Cr.  Cas.  26  (Ont.). 

The  medical  testimony} — On  a  preliminary  enquiry  in  a  homicide 
eharge  it  is  the  duty  of  the  Crown  to  put  in  the  whole  of  its  medical 
evidence  and  not  merely  that  of  the  medical  expert  who  conducted  the 
post-mortem.  The  Crown  should  place  all  the  evidence  in  its  possession 
before  the  magistrate,  so  that  he  may  be  enabled  to  say  whether  the 
accused  should  be  sent  up  for  trial  or  not.  B.  v.  Howard  (1913),  5 
W.W.B.  838.  (Man.). 

The  medical  practitioner  should  examine  all  the  important  organs 
for  marks  of  natural  disease  and  note  down  any  unusual  pathological 
appearances  or  abnormal  deviations  although  they  may  at  the  time 
appear  to  have  no  bearing  on  the  cause  of  death 

Mr.  Clark  Bell,  in  his  12th  Amer.  edition  of  Taylor's  Medical  Juris- 
pmdence,  1897,  p.  23,  says :  "  In  medico-legal  cases  involving  questions 
of  life  and  death,  the  examination  of  the  body  cannot  be  too  thorough 
and  exhaustive;  the  omission  of  any  one  organ  is  a  radical  and  some- 
times a  fatal  defect.  This  was  well  illustrated  in  1872  by  two  leading 
eases  in  the  United  States — that  of  Mrs.  £.  6.  Wharton,  charged  with 
poiflomng  General  Ketchum,  and  that  of  Dr.  Paul  Schoeppe,  charged 
with  poisoning  Miss  Steinnecke.  In  neither  case  was  the  post-mortem 
BQiBciently  complete." 

The  body  is  inspected  not  merely  to  show  that  a  person  has  died  as  a 
reault  of  the  criminal  act,  but  to  prove  that  he  has  7U)t  died  from  any 
natural  cause.  Medical  practitioners  commonly  give  their  attention  ex- 
clusively to  the  first  point,  while  lawyers,  defending  accused  parties^ 
very  properly  direct  a  most  searching  examination  to  the  last  mentioned 
point,  i.e.,  the  healthy  or  unhealthy  state  of  those  organs  which  are 
essential  to  life.  If  the  cause  of  death  is  obscure  after  the  general 
examination  of  the  body,  there  is  good  reason  for  inspecting  the  condi- 
tion of  the  spinal  marrow.  In  certain  obscure  cases  it  may  become 
necessary  to  institnte  a  microscopic  examination,  especially  of  the  brain 
and  heart.    Taylor's  Medical  Jurisprudence,  1897,  12tli  Am.  ed.  23. 

In  a  trial  'for  murder  by  committing  an  abortion  resulting  in  the 
woman's  death,  it  appeared  that  the  post-mortem  examination  was  insnifi- 
cient,  and  that,  so  far  as  the  medical  evidence  was  eonoemed,  it  was 
possible  that  death  might  have  been  occasioned  by  some  undiscovered 
disease  which  a  post-mortem  examination  of  other  organs  than  those 
examined  might  have  disclosed,  and  none  of  the  medical  men  would 
swear  positively  to  the  cause  of  death;  but  there  was  other  evidence 
tending  to  show  that  d^)i  was  eauaed  by  ft  criminal  operation,  and 
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connecting  the  prisoners  therewith.  It  was  held,  that  such  last-meu- 
tioned  evidence  was  properly  submitted  to  the  jury.  R.  v.  Oarrow 
(1896),  1  Can.  Cr.  Cas.  246,  5  B.C.B.  61. 

If  a  medical  man  is  called  to  give  expert  evidence  on  hypothetical 
questions  based  upon  the  testimony  of  other  witnesses,  he  should  first 
be  examined  as  to  qualifications  as  an  expert,  so  as  to  establish  his 
capacity  to  speak  authoritatively  on  such  questions.  B.  v.  Preeper 
(1888),  15  S.C.B.  401. 

The  expert  witness  is  not  to  be  asked  his  opinion  on  the  very  point 
which  is  to  be  determined  by  the  jury,  that  is,  he  is  not  to  be  asked 
whether,  in  his  opinion,  the  accused  killed  the  deceased;  but  hypo- 
thetical questions  may  be  put  so  that  the  expert's  opinion  is  based  upon 
testimony  already  given  in  his  hearing^  and  he  can  then  say  whether 
the  blows  described  by  one  witness  could  produce  the  fractures  de- 
scribed by  another  w^itness.    R.  v.  Jones,  28  U.C.Q.B.  416. 

On  a  trial  for  homicide,  an  expert  medical  witness,  who  has  not  seen 
the  dead  body,  but  hcLS  heard  its  condition  described  in  the  witnesses' 
evidence  in  Court,  may  state  his  opinion  that  death  was  not  self-inflicted. 
B.  V.  Mason  (1911),  7  Cr.  App.  B.  67. 

On  principle,  nothing  may  be  given  from  a  text-book,  other  than 
as  the  opinion  of  a  witness  who  gives  it.  On*  cross-examination  the 
judge  should  be  careful  to  see  that  an  improper  use  is  not  made  of 
text-books,  practically  to  give  in  evidence  opinions  of  absent  authors 
at  variance  with  those  of  the  witness.  It  is  quite  apparent  that  if  the 
witness  is  asked  about  a  text-book  and  he  expresses  ignorance  of  it, 
or  denies  its  authority,  no  further  use  of  it  can  be  made  by  reading 
<)xtract8  from  it,  for  that  would  be  in  effect  making  it  evidence,  but  if 
he  admits  its  authority,  he  then  in  a  sense  confirms  it  by  his  own  testi- 
mony, and  then  may  be  quite  properly  asked  for  explanation  of  any 
apparent  differences  between  its  opinion  and  that  stated  by  him.  B.  v. 
Anderson  (1914),  5  W.W.B.  1052,  1053,  7  Alta.  L.B.  102,  22  Can.  Cr. 
Cas.  455,  per  Howey,  C.J. ;  B.  v.  Neigel  [1918]  1  W.W.B.  477,  29  Can. 
Cr.  Cas.  232  (Alta.). 

A  medical  expert  may  be  examined  as  to  what  is  in  standard  medical 
text-books.  Counsel  may  confront  an  expert  with  such  books  for  the 
purpose  of  showing  either  that  the  witness  is  mistaken,  or  that  he  may 
explain  and  reconcile,  if  he  can,  the  real  or  apparent  difference  between 
what  he  has  said  and  what  is  found  in  the  books.  B.  v.  Anderson,  supra; 
Brownell  v.  Black,  31  N.B.B.  594. 

No  more  than  five  professional  or  other  experts  may  be  called  upon 
either  side  without  leave  of  the  court,  which  leave  is  to  be  applied  for 
iMfore  the  examination  of  any  of  the  experts  who  may  be  examined 
without  such  leave.    Can.  Evidence  Act,  B.S.C.  1906,  eh.  145,  sec.  7. 

*Beas(mahl€  doubf} — The  jury  must  be  convinced  of  the  defendant's 
guilt  beyond  a  reasonable  doubt.    B.  v.  Krafchenko  (No.  1),  22  Can. 
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Gr.  Gaa.  277  (Man.) ;  B.  ▼.  Charles  King,  6  T«rr.  L.B.  139,  9  Can.  Cr. 
Ou.  426, 1  WX.B.  348;  B.  v.  ghortall,  12  O.W.X.  94,  28€an.  Cr.  Cafi.  98. 

The  onus  of  proTing  a  defence  of  insanity  is  merely  to  give  a  pre- 
ponderance of  evidence  on  that  question  to  the  satisfaction  of  the  jtrry; 
tiie  defence  is  not  required  to  prove  insanity  by  the  greater  degree  of 
evidence  which  by  usage  has  come  to  be  known  as  proof  "beyond  a 
reasonable  doubt."  B.  v.  Anderson  (1914),  5  W.W.B.  1052,  7  Alta.  L.B. 
102,  26  W.L.B.  783,  22  Can.  Cr.  Cas.  455;  and  see  B.  v.  Myshrall,  8  Can. 
Cr.  Cas.  474  (as  to  an  alibi) ;  B.  v.  Stoddard,  2  Cr.  App.  B,  217;  Mac- 
naghten's  case,  10  CI.  &  F.  200;  B.  v.  Cavendish,  Irish  B.,  8  C.L.  178. 
Contra,  see  B.  v.  Jefferson  (1898),  72  J.P.  467,  reversed  on  ot)ier 
grounds,  1  Cr.  App.  B.  95. 

Dying  declarations  as  evidence  in  homicide  cases} — ^In  criminal  cases 
ft  dying  declaration  is  only  admissible  in  the  case  of  homicide  where 
the  death  of  the  deceased  is  the  subject  of  the  charge  and  the  circum- 
stances of  the  death  are  the  subject  of  the  dying  declaration.  B.  v. 
Inkster  (1915),  8  W.W.B.  1098,  24  Can.  Cr.  Cas.  294,  8  Sask,  L.B.  233; 
B.  V.  Hutchinson  (1892),  2  B.  &  C.  605;  B.  v.  Mead  (1824),  2  B.  &  C. 
608  (note)  ;  B.  v.  Lloyd  (1830),  4  C.  &  P.  233;  Beg.  v.  Hind  (1860), 
29  L.J.M.C.  147,  8  Cox  C.C.  300 ;  B.  v.  Woodcock,  1  Leach  C.C.  500. 

So  if  other  counts  are  joined  with  that  of  manslaughter,  then  as 
soon  as  the  dying  declaration  was  made  use  of  by  the  prosecution,  the 
other  counts  should  have  been  withdrawn.  B.  v.  Inkster  (1915),  8 
W.W.B.  1098,  1099.  Where. this  was  not  done  nor  was  the  jury  directed 
to  disregard  the  dying  declaration  upon  the  counts  joined  witjbi  man- 
slaughter, and  the  jury  disagreed  on  that  charge,  a  new  trial  was 
ordered,  as  it  was  impossible  to  say  that  the  adniission  of  that  declara- 
tion on  the  charge  of  unlawfully  administering  a  drug,  did  not  occasion 
some  substantial  wrong.    Ibid,  at  1100. 

The  pre-requisite  to  the  admission  of  proof  of  a  dying  deelaration 
is  that  the  declarant  was  under  a  "  settled,  hopeless  eacpeetation  of 
death";  that  is  a  question  for  the  judge.  B.  v.  Woods,  2  Can.'Cr. 
Caa.  159,  5  B.C.B.  585;  B.  v.  Aho,  11  B.C.B.  114,  8  Can.  Cr.  Cas.  453; 
^m  the  declaration  need  not  be  in  prospect  of  "  immediate  death  *'  if 
all  hope  of  surviving:  any  longer  than  a  short  time  has  been  abandoned. 
B.  V.  Perry  [1909]  2  K.B.  697;  B.  v.  Smith,  23  U.C.CP.  312;  B.  v. 
Sparham  (1875),  25  UX3.C.P.  143;  B.  v.  Osborne,  15  Cox  C.C.  169; 
B.  V.  Magyar,  12  Can.  Cr.  Cas.  114,  7  Terr.  L.B.  491. 

The  question  is  whether  at  the  time  the  declarant  made  the  state- 
ment, he  was  in  hopeless  expectation  of  death.  If  he  were,  it  is  imma- 
terial that  subsequently  his  bodily  and  mental  condition  became  better 
ud  he  cherished  hopes  of  recovery.  B.  v.  Auatin  (1912),  8  Cr.  App.  B. 
27;  B.  V.  Davidson  (1898),  30  KS.B.  349,  1  Can.  Cr.  Cas.  351;  B.  V. 
Smith,  23  U.aC.P.  312. 
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.The  witness  need  not  have  stated  that  he  spoke  mider  a  soise  of 
impendiiig  death ;  his  realisation  of  that  condition  may  be  shown  f  rom- 
the  other  circumstances.  B.  ▼.  Smith,  23  Xr.C.G.P.  312;  B.  y.  Sparham, 
25  U.C.OJP.  143;  B.  y.  Simfield,  15  O.IJEL  252,  13  Can.  Gr.  Gaa.  1. 

Where  an  injured  woman  said  to  another  Indian  woman,  "  FeUowes 
hurt  me  and  make  me  die/'  and  to  her  father  she  said,  "I  am  going 
to  die,  hurry  up  and  get  the  priest " ;  "  Sure,  I  am  going  to  die,  hurry 
up  and  get  the  priest  for  me."  Held,  that  this  was  suflcient  indication 
of  apprehension  of  imminent  death  and  hopelessness  of  recoTery  to  be 
admitted  in  evidence  as  a  dying  declaration.  Bex  v.  Walker,  15  B.C.B. 
100,  13  W.L.B.  47,  16  Can.  Cr.  Cas.  77. 

Exact  words  of  dying  declaration  not  essential} — In  Begina  v. 
Mitchell,  17  Cox  C.C.  503,  Cave,  J.,  held  that  a  statement  to  be  admis- 
sible must  be  in  the  actual  words  of  the  deceased,  and  if  questions  are 
put,  both  the  questions  and  answers  must  be  given.  The  case,  however, 
does  not  appear  to  be  in  accord  with  either  the  earlier  or  the  later 
authorities  which  are  mentioned  in  Archbold's  Criminal  Pleading  and 
Evidence,  23rd  ed.,  p.  324,  nor,  with  sound  reason.  B.  v.  Magyar,  12 
Can.  Cr.  Cas.  114  at  119,  per  Harvey,  J.  It  is  cl^ar  from  the  authori- 
ties that  a  dying  declaration  need  not  be  in  writing,  and  if  evidence 
of  such  a  declaration  were  being  given  by  a  person  who  heard  it,  he 
could  not  be  expected  to  give  the  exact  words  with  any  degree  of  accur- 
acy, but  what  he  would  g^ve  necessarily  would  be  in  his  own  words, 
the  substance  of  what  was  said  to  the  best  of  his  recollection.  But 
where  the  statements,  after  being  written  down,  were  read  over  to  the 
deceased  and  accepted  and  signed  by  him,  they  did  in  effect  become  his 
own  words.    Ibid. 

In  B.  V.  Louie,  10  B.C.B.  1,  7  Can.  Cr.  Cas.  347,  the  Supreme  Court 
of  British  Columbia  declined  to  follow  Begina  v.  Hfitchell,  and  held 
that  a  statement  in  narrative  form  obtained  by  questions  through  an 
interpreter,  and  not  read  over  to  the  deceased  after  being  written  down, 
was  admissible. 

Intent  negaiived  by  proof  of  imsamiy  or  drunkenness} — ^As  to  insanity 
as  an  excuse  for  crime,  see  Code  sec.  19.  Where  a  defence  of  insanity 
is  raised  in  a  homicide  case,  the  Crown  is  under  no  obligation  to  eall 
the  prison  doctor  or  the  official  alienist  by  whom  the  acensed  has  been 
under  observation  while  in  custody;  but  the  Crown  should  place  at 
the  disposal  of  the  prisoner's  counsel  any  evidence  in  its  possession  on 
the  question  of  insanity  to  be  used  by  him  if  he  thinks  fit.  B.  v.  Keir- 
stead  (1918),  42  D.L.B.   193,  201  (N.B.). 

In  an  English  ease,  the  general  rule  was  laid  down  that  the  Crown's 
evidence  as  to  the  condition  of  the  prisoner's  mind  should  be  given  in 
reply  and  not  in  chief;  B.  v.  Smith,  8  Cr.  App.  B.  72;  but  when  it  is 
clear  from  the  cross-examination  on  behalf  of  the  prisoner  that  the 
defence  to  a  murder  charge  will  be  insanity,  and  it  is  ascertained  that 
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no  witneases  will  be  called  to  prove  it,  it  is  the  proper  practice  for  the 
judge,  at  Ihe  close  of  the  case  for  the  Crown,  to  allow  medical  evidence 
&8  to  the  prisoner's  sanity  to  be  then  called  by  the  prosecution.  -B.  v. 
Abramovitch  (1^12),  7  Gr.  App.  B.  145. 

Where  the  sole  question  raised  was  whether  the  accused  was  insane 
or  whether  he  knew  what  he  was  doing,  and  so  was  guilty  of  murder, 
and  on  the  facts  it  was  impossible  for  any  jury  reasonably  to  return 
a  verdict  of  manslaughter  instead  of  murder,  the  trial  judge  is  not 
bound  to  indicate  'to  the  jury  in  his  charge  to  them,  that  they  might 
find  the  accused  guilty  of  manslaughter.  B.  v.  Honeyands  (1914),  10 
Cr.  App.  B.  60;  B.  v.  Meade  [1909}   1  K.B.  895. 

Murder  may  be  reduced  to  manslaughter  if  a  man  is  so  drunk  as  to 
make  him  unable  to  form  any  intention.  B.  v.  Sparkes  (1917),  51  K.8.B. 
488,  29  Can.  Gr.  Gas.  116;  B.  v.  Kane,  25  Can.  Cr.  Cas.  443;  B.  v. 
Wilson,  21  Can.  Cr.  Gas.  448,  46  X.S.B.  59 ;  B.  v.  Meade  [1909]  1  KB. 
893;  B.  V.  Boherty,  16  Cox  C.G.  306;  or  if  the  accused  was  too  drunk 
to  form  any  definite  purpose  at  all.  B.  v.  Bentley  (1913),  9  Cr.  App. 
B.  109 ;  or  if  the  accused  because  of  his  extremely  drunken  state  did  not 
know  the  difference  between  right  and  wrong.  B.  v.  Galbraith  (1912), 
8  Cr.  App.  B.  101. 

An  acquittal  would  not  be  justified  on  the  ground  of  the  prisoner's 
insanity  unless  his  mind  was  so  affected  that  he  was  not  capable  of 
appreciating  the  nature  and  quality  of  his  act. and  of  knowing  that  his 
act  was  forbidden  by  law.  B.  v.  Jessamine,  19  Can.  Gr.  Cas.  214  (Ont.)v 
No  person  can  be  rightly  tried,  sentenced  or  executed  while  insane. 
If  there  be  sufficient  reason  to  doubt  whether  an  accused  person  is 
Uiable,  on  account  of  insanity,  to  conduct  his  defence,  the  question 
whether  by  reason  of  such  insanity  he  is  unfit  to  take  his  trial  should 
first  be  tried.    B.  v.  Leys,  16  O.W.B.  544;  Code  sec.  967. 

CompuUian  by  threats] — See  Code  sec.  20.  Threats  of  death  or  of 
grievous  bodily  harm  made  by  the  principal  offender  would  not  form 
an  excuse  for  assistance  given  in  killing  another.  B.  v.  Farduto,  21  Can. 
Cr.  Cas.  144,  19  Bev.  Leg.,  Que.,  165,  10  D.L.B.  669. 

Admissions  cmd  confessions  of  the  acoitsed] — As  to  proof  of  admis- 
sions or  confessions  alleged  to  have  been  made  by  the  accused,  see  note 
to  sec.  685.  When  the  accused  becomes  a  witness  on  his  own  behalf  he 
may  be  cross-examined  as  to  whether  he  has  been  convicted  of  any 
indictable  offence,  even  though  the  conviction  is  altogether  irrelevant 
to  the  matter  in  issue ;  Can.  Evidence  Act,  B.8.C.  1906,  ch.  145,  sec.  12 ; 
the  inquiry  being  relevant  as  affecting  .the  credibility  of  the  accused. 
B.  ▼.  B'Aoust  (1902),  5  Can.  Cr.  Cas.  407,  3  O.L.B.  653;  B.  v.  Mulvihill 
(1914),  5  W.W.B.  1229  (B.C.) ;  and  see  Ward  v.  Sinfield,  49.L.J.G.P.  696. 
An  unfair  statement  featured  in  a  newspaper  item  that  the  accused 
had  confessed  a  homicide  charge  was  held  a  good  ground  for  postponing 
the  trial  as  it  had  indirectly  deprived  the  accused  of  the  benefit  Of 
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having  any  alleged  confession  i-uled  out  bb  inadmiBSible.  B.  v.  Willis 
(1913),  4  W.W.B.  761,  23  W.L.B.  702,  23  Man.  B.  77;  B.  v.  Davies 
[1906]    1  K.B.  32. 

Evidence  of  ^milar  facts  and  of  other  criminal  acts} — ^Evidence  tliat 
the  person  acused  of  an  offence  committed  a  like  offence  or  acted  in  a 
similar  manner  on  another  occasion,  is  not  admissible  merely  for  the 
purpose  of  showing  that  he  has  a  general  disposition  to  commit  such 
offences.    But  where  several  offences  are  so  connected  with  each  other 

.as  to  form  part  of  an  entire  transaction,  evidence  of  one  is  admissible 
as  proof  of  another.  B.  v.  Ellis,  6  B.  &  C.  145;  B.  v.  Beardon,  4  F.  &  F. 
76;  B.  v.  Maclean  (1906),  11  Can.  Cr.  Cas.  283,  1  E.L.B.  334;  B.  v. 
Brown,  21  U.C.Q.B.  338;  B.  v.  Chasson,  3  Pugs.  (N.B.)  546;  So  also 
where  there  is  a  nexus  between  the  two  acts  sufficiently  proximate  in 
point  of  time  to  show  a  systematic  course  of  conduct.  Perkins  v.  Jeffery 
[1915]    2  K.B.  702,  84  L.J.K.B.  1554,  25  Cox  G.C.  59;  B.  v.  Bond,  75 

.L.J.K.B.  693  [1906]  2  KB.  389;  Thompson  v.  Director  of  Public 
Prosecutions  [1918]  A.C.  221,  87  L.J.K.B.  479,  affirming  B.  v.  Thompson 
[1917]  2  K.B.  230,  86  L.J.K.B.  1321;  B.  v.  Crippen,  27  Times  L.B.  60. 
And  in  Brunet  v.  the  King  (1918),  30  Can.  Cr.  Cas.  16  on  a  charge 
of  abortion  .the  Supreme  Court  of  Canada  upheld  a  conviction  where 
in  answer  to  a  defence  of  innocent  intent  in  performing  a  surgical 
operation,  the  Crown  gave  evidence  to  show  criminal  operations  to 
procure  miscarriage  performed  two  and  four  years  previously  on  two 

y,  Other   women.     Where   there   was   no   probability   of  'the  defence   of 

.  innocent  purpose  being  set  up  until  the  prisoner  gave  his  testimony,  the 
Crown  could  not  properly  adduce  evidence  of  that  class;  Bunet  v.  The 
King,  supra;  Perkins  v.  Jeffery,  25  Cox  C.C.  59,  66;  B.  v.  Christie 
[1914]  A.C.  545;  Thompson  v.  Director  of  Public  Prosecutions  [1918] 
A.C.  221,  87  LJ^.K.B.  478  (H.L.).  It  has  therefore  been  held  proper 
that  the  accused  should  be  offered  an  opportunity  of  meeting  the  evidence 
so  given  by  the  Crown  in  rebuttal  by  calling  any  further  evidence  in 
sur-rebuttal  and  offering  an  adjournment  for  that  purpose.  Brunet  v. 
The  King  (1918),  57  S.C.B.  83,  30  Can.  Cr.  Cas.  16,  41  (Can.). 

Evidence  tending  to  show  that  the  accused  has  been  guilty  of  criminal 
acts  other  than  those  covered  by  the  charge  is  admissible — (1)  Where 
the  prosecution  seeks  to  prove  a  system  or  course  of  conduct.  (2) 
Where  the  prosecution  seeks  to  rebut  a  suggestion  on  the  part  of  the 
prisoner  of  accident  or  mistake.  (3)  Where  the  prosecution  seeks  to 
prove  knowledge  by  the  prisoner  of  some  fact.  And  in  all  cases,  such 
evidence  is  never  admitted  as  proof  that  the  prisoner  did  the  act  charged, 
but  only  as  showing  the  quality  of  that  act  and  the  guilty  iiUelhtion  of 
the  prisoner.  See  judgment  of  Bray,  J.,  in  Bex  v.  Bond  [1906]  2  K.B. 
389. 

It  is  the  general  rule,  in  justice  to  a  person  accused  of  an  offence, 
thi^t  he  shall  not,  on  his  trial  therefore,  be  called  upon  to  answer  other 

294 


charges  not  connected  therewith,  nor  shall  evidence  of  an  unconnected 
offence  be  given  merely  to  prove  his  vicious  character  or  his  readiness 
to  commit  such  a  crime  as  he  is  upon  trial  for.  As  put  by  the  House 
of  Lords  in  Bex  v.  Ball  [1911]  A.C.  47,  71,  "  You  cannot  convict  a  man 
of  one  crime  by  proving  that  he  had  committed  some  other  crime." 
Nevertheless,  evidence  of  facts  relevant  to  the  immediate  charge  against 
him  is  not  the  less  admissible  because  it  necessarily  discloses  the  com- 
mission of  ather  crimes  by  him  (Bex  v.  Ball).  But  it  must  be  evidence 
of  faets  relevant  to  that  immediate  charge.  B.  v.  Gibson  (1913),  29 
O.L.B.  56,  21  Can.  Cr.  Gas.  477,  484,  distinguishing  B.  v.  Booney,  7  G.  ^  P. 
517  and  B.  v.  Birdseye,  4  0.  &  P.  386. 

It  is  a  recognized  principle  of  the  criminal  law  that,  apart  from 
special  conditions  or  statutory  enactment,  evidence  is  not  admissible 
merely  to  prove  that  the  person  accused  has  a  general  propensity  to 
commit  a  crime  similar  in  character  to  that  with  which  he  is  charged. 
Thompson  v.  Director  of  Public  Prosecutions  [1918]  A.C.  221,  87 
LJ.K.B.  478,  486,  affirming  B.  v.  Thompson  [1917]  2  K.B.  230,  86 
L.J.K.B.  1321;  B.  v.  Bond,  75  L.J.K.B.  693,  [1906]  2  K.B.  389;  Makin 
V.  Atty.-Gen.  of  N.8.W.,  63  L.J.P.C.  41,  [1894]  A.C.  57;  B.  v.  Oddy 
(1851),  20  L.J.M.C.  198.  On  the  other  hand,  such  evidence  is  admissible 
if  there  is  any  connecting  relationship  between  it  and  the  particular 
crime  with  which  a  prisoner  is  charged.  Thompson  v.  Director  of  Public 
Prosecutions  [1918],  A.C.  221,  87  L.J.K.B.  478,  486,  (H.L.)  per  Lord 
Parmoor.  If  such  evidence  is  admissible  it  cannot  Vm?  excluded  on  the 
ground  that  it  may  incidentally  introduce  considerations  which  may 
tend  to  prejudice  the  trial  of  the  person  accused.  I})id.  Sometimes  for 
one  reason,  sometimes  for  another,  evidence  is  admissible  notwithstanding 
that  its  general  character  is  to  show  that  the  accused  had  in  him  the 
makings  of  a  criminal,  for  example  in  proving  guilty  knowledge  or 
intent  or  system,  or  in  rebutting  an  appearance  of  innocence  which, 
unexplained,  the  facts  might  wear.  Ibid,  per  Lord  Sumner,  87  L.J.K.I\. 
at  484.  In  cases  of  coining,  uttering,  procuring  abortion,  demanding 
hy  menaces,  false  pretenses  and  sundry  species  of  frauds,  such  evidence 
is  admitted.  But  before  an  issue  can  be  said  to  be  raised  which  would 
permit  the  introduction  of  such  evidence  so  obviously  prejudicial  to  the 
accused,  it  must  have  been  raised  in  substance,  if  not  in  so  many  words, 
and  the  issue  so  raised  must  be  one  to  which  -the  prejudicial  evidence 
is  relevant,  Thompson  v.  Director  etc.  (1918),  87  L.J.K.B.  478  at  484, 
per  Lord  Sumner. 

"  The  mere  theory  that  a  plea  of  not  guilty  puts  everything  material 
ia  issue,  is  not  enough  for  this  purpose.  The  prosecution  cannot  credit 
the  accused  with  fancy  defences  in  order  to  rebut  them  at  the  outset 
^th  some  damning  piece  of  prejudice*  No  doubt  it  is  paradoxical  that 
a  man  whose  act  is  so  nakedly  wicked  as  to  admit  no  doubt  about  its 
character  may  be  better  off  in  regard  to  admissibility  of  evidence  than 
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«  man  whose  acts  are,  at  any  rate,  capable  of  having  a  decent  face 
put  upon  them,  and  that  the  accused  can  exclude  evidence  that  would 
be  admissible  and  fatal  if  he  ran  two  defences,  by  prudently  confining 
himself  to  one.  Still,  so  it  is."  Per  Lord  Sumner  (1918),  87  L.J.K.B. 
478  at  484. 

In  cases  of  robbery  or  embezzlemen^t,  the  need  of  money  or  the  greed  for 
money  maybe  proved  in  evidence  to  show  that  the  accused  who  had  that  need 
or  entertained  those  f  eeUngs  of  greed,  committed  the  crime.  As  said  by 
Lord  Atkinson  in  Thompson  v.  Director  of  Public  Prosecutions  (1918),  87 
L.XK.B.  478,  at  481,  "  these  ithings  are  not  the  less  'states  of  mind 
and  feeling  because  they  are  described  as  motives  for  the  commission 
of  the  crime."  See  also  B.  v.  Gibson,  28  OX.B.  526;  B.  v.  Spain  [1917], 
2  W.W.B.  465,  27  Man.  B.  473,  28  Can.  Gr.  Cas.  113. 

In  the  leading  case  of  Makin  v.  Attorney-General  for  New  South 
Wales,  [1894]  A.C.  57,  63  L.J.P.C.  41,  6  B.  373,  17  Cox  CO.  704,  69 
L.T.  778,  it  was  decided  by  the  Judicial  Committee  of  the  Privy  Council 
that  evidence  of  other  crimes  was  admissible  under  certain  circumstanoes. 
In  the  judgment  it  is  stated: — 

"  In  their  Lordships'  opinion  the  principles  which  must  govern  the 
decision  of  the  case  are  clear,  though  the  application  of  them  is  by  no 
means  free  from  difficulty.  It  is  undoubtedly  not  competent  for  the 
prosecution  to  adduce  evidence  tending  to  show  that  the  accused  has 
been  guilty  of  criminal  acts  other  than  those  covered  by  the  indictment, 
for  the  purpose  of  leading  to  the  conclusion  that  the  accused  is  a  person 
likely  from  his  criminal  conduct  or  character  .to  have  committed  the 
offence  for  which  he  is  being  tried.  On  the  other  hand  the  mere  fact 
that  the  evidence  adduced  tends  to  show  the  commission  of  other  crimes 
does  not  render  it  inadmissible  if  it  be  relevant  to  an  issue  before  the 
jury,  and  it  may  be  so  relevant  if  it  bears  upon  the  question  whether 
the  acts  alleged  to  constitute  the  crime  charged  in  the  indiotment  were 
designed  or  accidental,  or  to  rebut  a  defence  which  would  otherwise  be 
open  to  the  accused.  The  statement  of  these  general  principles  is  easy, 
but  it  is  obvious  that  it  may  often  be  very  difficult  to  draw  the  line  and 
to  decide  whether  a  particular  piece  of  evidence  is  on  the  one  side  or 
the  other.  The  principles  which  tlieir  Lordships  have  indicated  appear 
to  be  on  the  whole  consistent  with  the  current  of  authority  bearing  on 
the  point,  though  it  cannot  be  denied  that  the  decisions  have  not  always 
been  completely  in  accord."  (1894  A.C.  57  at  65).  This  decision  was 
appUed  in  B.  v.  Collyna  (1898),  3  Terr.  L.B.  82,  4  Can.  Or.  Cas.  572. 

In  Bex.  v.  Bond  [1906]  2  K.B.  389,  95  L.T.  296,  21  Cox  CO.  252, 
the  evidence  in  question  was  considered  admissible,  but  there  was  in 
addition  to  the  evidence  of  one  similar  act  evidence  of  a  statement  of 
the  accused  of  the  commission  of  several  such  acts.  In  B.  v.  Pollard 
(1909),  15  Can.  Or.  Cas.  86,  19  O.L.B.  96,  the  evidence  was  that  of  a 
single  act  and  the  Judges  who  gave  opinions  refrained  from  answering 
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the  question  asked  by  tlie  reserved  case,  whether  (the  evidence  was  pro- 
perly admitted,  but  said  that  the  conviction  should  be  set  aside  and  a 
new  trial  ordered.  In  both  the  cases  mentioned  the  charge  was  abortion, 
or  attempted  abortion,  and  the  act  itself  was  not  in  dispute.  In  the  Pollard 
ease  all  of  the  Judges,  and  in  the  Bond  case  some  of  the  Judges,  held  that  to 
establish  guilt  it  was  necessary  to  establish  a  system  which  could  not  be 
done  by  evidence  of  a  single  additional  case.  In  the  Bond  case,  Bray,  J., 
points  out  the  distinction  between  such  cases  and  those  in  which  the 
evidence  is  given  for  the  purpose  of  proving  intent  as  negativing 
accident  or  mistake.  It  is  also  considered  at  length  in  Wig^ore  on 
Evidence,  vol.  1,  p.  301  ^t  seq.  320,  321,  and  365. 

The  Makin  case  supra,  decides  that  for  the  purpose  of  proving  that 
the  accused  designed  or  intended  to  commit  the  crime,  evidence  of  a 
similar  act  is  relevant  to  prove  that  design.  One  act  is  as  admissible 
as  more,  the  difference  being  the  weight  to  be  attached.  B.  v.  Wilson 
(1911),  1  W.W.B.  272,  19  W.L.B.  657,  21  Can.  Cr.  Cas.  105  (Alta). 
So  if  a  defence  of  innocent  motive  and  want  of  design  has  been 
suggested  by  the  defence  in  its  line  of  cross-examination  of  the  Crown 
witnesses,  the  Crown  may  anticipate  the  defence  so  indicated  by 
adducing  evidence  to  rebut  the  theory  of  defence  without  waiting  for 
the  defence  to  call  witnesses.  B.  v.  Howes  (1914),  7  W.W.B.  683,  23 
Can.  Cr.  Cas.  358  (Sask.).  The  evidence  will  have  been  legally  received 
although  the  defence  elects  to  call  no  witnesses.  B.  v.  Howes,  supra. 
And  it  has  been  said  that  if  the  theory  of  the  defence  on  a  charge 
of  theft  from  his  employer  throws  the  crime  upon  a  fellow-employee 
of  the  accused,  evidence  might  properly  be  received  of  another  theft 
by  4he  accused  from  the  same  employer  at  about  the  same  time.  Bivet 
V.  The  King  (1916),  24  Que.  K.R  559,  25  Can.  Cr.  Cas.  235. 

The  principle  is  that  the  prosecution  are  not  allowed  to  prove  that 
a  prisoner  has  committed  the  offence  with  which  he  is  charged  by  giving 
evidence  that  he  is  a  person  of  bad  character  and  one  who  is  in  the 
habit  of  committing  crimes,  for  that  is  equivalent  to  asking  the  jury 
to  say  that  because  the  prisoner  has  committed  other  offences  he  must 
therefore  be  guilty  of  the  particular  offence  for  which  he  is  being  tried. 
Bat  if  the  evidence  of  other  offences  does  go  to  prove  that  he  did 
commit  the  offence  charged,  it  is  admissible,  because  it  is  relevant  to 
the  issue;  and  it  is  admissible,  not  because,  but  notwithstanding 
that,  it  proves  that  the  prisoner  has  committed  another  offence. 
Chamiell,  J.,  in  B.  v.  Fisher,  [1910]  1  K.B.  149,  79  L.J.K.B.  187, 
approved  in  B.  v.  Bodley  (1913),  9  Cr.  App.  B.  69  at  74;  Minchin  v. 
The  King  (1914),  6  W.W.B.  800,  23  Can.  Cr.  Cas.  414,  affirming  5 
W.W.B.  1028,  7  Alta.  L.B.  148;  B.  v.  Gibson  (1913),  28  O.L.B.  525,  21 
Can.  Cr.  Cas.  477.  So  evidence  of  an  assault  and  robbery  of  one  person  may 
be  evidence  on  a  charge  of  the  murder  of  another  committed  in  pursuance 
of  a  scheme  to  rob  them  both  and  to  get  them  separated  for  that 
purpose.    B.  v.  Gibson,  supra. 
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Whether  such  a  connection  between  the  varions  acts  is  proTed  or  not 
so  as  to  admit  the  evidence  is  a  question  for  the  trial  judge  to  decide. 
B.  T.  Iman  Din,  18  Can.  Cr.  Cas.  82;  B.  v.  McDonald,  10  Ont.  B.  553; 
B.  V.  Colclough,  15  Cox  92,  98.  If  the  criminal  intent  which  it  is  sought 
to  affirm  is  manifest  without  it  in  the  event  of  the  evidence  for  the 
prosecution  being  believed,  and  the  intent  is  practically  not  in  issue 
because  of  the  defence  relying  altogether  on  a  denial  of  the  evidence 
for  the  prosecution,  it  would  seem  that  evidence  of  other  similar  acts 
should  be  rejected.  B.  v.  McDonald,  10  Ont.  B.  553;  B.  v.  McDonnell, 
5  Cox  153;  B.  v.  Bond  [1906]  2  K.B.  389,  75  L.J.K.B.  693,  70  J.P. 
424,  21  Cox  C.C.  252 ;  B.  v.  Chitson,  25  Times  L.B.  816 ;  The  judge  is 
to  direct  the  jury  on  the  limits  of  the  use  which  they  can  make  of 
evidence  of  similar  acts  where  such  testimony  is  adduced.  B.  v.  Smith 
(1915),  11  Cr.  App.  B.  230;  B.  v.  Lovitt,  13  Can.  Cr.  Cas.  15. 

Evidence  which  would  properly  be  admissible  of  similar  prior  acts 
under  the  doctrine  laid  down  in  Makin  v.  N.S.W.  [1894]  A.C.  57,  17 
Cox  C.C.  704  and  B.  v.  Ball  [1911]  A.C.  47,  22  Cox  C.C.  366,  does  not 
cease  to  be  so  because  a  prosecution  for  such  prior  acts  has  become 
barred  by  lapse  of  time.  B.  v.  Shellaker  [1914]  1  K.B.  414,  9  Cr.  App. 
B.  240,  (B.  V.  Beighton,  18  Cox  C.C.  535,  not  approved) ;  and  see  B.  v. 
Smith  (1915),  84  L.J.K.B.  2153;  B.  v.  Francis,  30  L.T.  503. 

Where  evidence  of  similar  facts  would  otherwise  be  admissible,  the 
evidence  will  not  be  barred  because  it  is  the  subject  of  separate  indict- 
ments pending;.  B.  v.  Jones,  14  Cox  3;  B.  v.  Stephens,  16  Cox  387; 
58  L.T.  776,  52  J.P.  823;  B.  v.  McDonald,  10  Ont.  B.  553. 

Evidence  of  subsequent  criminal  acts  of  the  accused  showing  that 
they  were  intended  to  cover  up  the  disappearance  of  the  murdered  man 
and  of  his  effects  which  the  accused  had  appropriated  are  admissible 
to  negative  a  plea  of  killing  in  self-defence.  B.  v.  Letain  (1918),  1 
W.W.B.  505,  29  Can.  Cr.  Cas.  389  (Man.). 

The  prosecution  may,  in  order  to  prove  the  quality  of  the  act 
charged  in  the  indictment,  give  evidence  of  subsequent  criminal  acts 
by  the  prisoner,  and  the  facts  and  circumstances  surrounding  the  same, 
other  than  that  covered  by  the  indictment,  when  a  prima  fade  case  in 
law  has  been  established  against  the  prisoner  of  the  act  charged  in 
the  indictment.  B.  v.  Smith  (1915),  84  L.J.K.B.  2153,  11  Cr.  App.  B. 
229. 

Bes  gestae] — On  a  trial  for  murder  by  shooting,  evidence  of  state- 
ments made  by  the  person  shot  immediately  after  the  shooting  and 
while  under  apprehension  of  further  danger  from  the  accused  and  re- 
questing assistance  and  protection  therefrom,  is  admissible  as  part  of 
the  res  gestae,  even  though  the  person  accused  of  the  offence  was  absent 
at  the  time  when  such  statements  were  made.  Gilbert  v.  The  King,  38 
S.C.B.  284,  12  Can.  Cr.  Cas.  127. 
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ETen  if  a  statement  of  the  deceased  is  not  admissible  as  part  of 
the  res  gestae  because  not  coincident  in  point  of  4ime  with  the  main 
facts  to  be  proved,  the  words  may  be  admissible  if  uttered  in  tlM 
presence  and  hearing  of  .the  accused,  and  under  such  circumstances;  ia 
the  light  of  what  he  had  previously  stated  to  another  of  the  parties 
present  that  he  might  have  been  reasonably  expected  to  make  some 
answer  or  remark  in  reply  thereto.  CKlbert  v.  The  King  (No.  2),  12* 
Can.  Or.  Gas.  127,  at  140,  38  S.C.B.  2S4. 

To  prove  the  alleged  motive  of  securing  life  insurance  moneys,  in  ft 
trial  for  murder,  evidence  is  properly  admissible,  as  a  part  of  the  res 
gestae  of  all  applications  for  insurance  made  practically  at  the  same 
time  and  forming  parts  of  one  transaction,  although  some  of  the  appli- 
cations were  refused  and  no  insurance  effected  thereupon.  B.  v.  Ham- 
mond (1898),  29  Ont.E.  211,  1  Can.  Cr.  Cas.  373.  But  evidence  of  an 
attempt  made  some  time  previously  by  the  accused  to  insure  for  his  own 
benefit  the  life  of  a  person  other  than  the  deceased  is  not  admissible. 
B.  V.  Hendershott  (1895),  26  Ont.  B.  678. 

When  two  similar  acts,  separately  charged  in  two  indictments,  are 
done  at  practically  the  same  time,  on  the  trial  of  the  former,  evidence 
of  the  latter  may  be  admissible  as  part  of  the  res  gestae,  Bex  v. 
Oreenley,  10  Cr.  App.  B.  274. 

In  Thompson  v.  Trevanion,  Skinner's  Beports,  p.  4022  (1693),  tried 
before  Chief  Justice  Holt  sitting  at  Nisi  Prhis,  it  was  held  that  what 
a  woman  said  immediately  on  a  hurt  being  received  by  her,  and  before 
she  had  time  to  contrive  anything  for  her  own  advantage,  might  be 
given  in  evidence.  The  rule  is  here  stated  to  rest  on  the  absence  of 
time  or  opportunity  for  concoction.  In  Begina  v.  Bedingfield,  14  Cox  G.C. 
341  (1879),  a  woman  rushed  out  of  a  room  with  her  throat  almost  cut 
through,  made  a  statement  to  some  women  she  met,  and  expired  in  a 
very  short  time.  Her  husband  was  found  in  this  room  with  his  throat 
cut  also.  The  question  at  issue  was  murder  or  suicide.  Chief  Justice 
Coekbum  said :  "  The  woman's  statement  was  not  admissible,  for  it 
wae  not  pai-t  of  anything  done,  but  something  said  after  something 
done.  It  is  not  as  if,  while  being  in  the  room  and  the  act  was  being 
done,  she  said  something  which  was  overheard."  In  other  eases,  such 
as  Bex  v.  Foster,  6  C.  &  P.  325  (1834) ;  Bex  v.  Lunny,  6  Ck)x  C.C.  477 
(1854),  the  rule  was  applied  with  less  strictness.  And  a  statement  of 
the  complainant  made  after  the  assault  complained  of  and  after  the 
complainant  had  returned  with  a  police  officer  and  found,  the  accused, 
was  rejected,  although  only  a  few  moments  had  elapsed,  for  the  state- 
ment was  separated  by  time  and  circumstance  from  the  actual  com- 
mission of  the  crime.  Christie's  Case,  Director  of  Public  Prosecutions 
V.  Christie  (1914),  10  Cr.  App.  B.  141;  B.  v.  Foster,  6  C.  &  P.  .325; 
Aveson  v.  Kinnaird,  6  East  188;  B.  v.  McMahon  (1889),  18  Ont.  B. 
502;  B.  V.  Christie,  [1914]  A.C.  545,  556. 

299 


[IJWI]  Ckiminal  Code  (Pabt  VI) 

Miedireotianl — Misdirection  as  to  the  essential  constituents  of  the 
orinu}  will  be  a  cause  for  a  new  trial  if  prejudice  to  the  accused  resulted 
4Jierefrom.  Graves  ▼.  The  King  (No.  4),  47  S.C.B.  568,  12  E.L.B.  332, 
21  Can.  Cr.  Caa.  44,  reversing  B.  v.  Graves  (No.  3),  20  Oan.  Gr.  Gas. 
438,  9  DX.B.  175;  B.  v.  Theriault  (1894),  32  N.B.B.  504,  2  Gan.  Gr. 
Gas.  444.  And  failure  to  instruct  the  jury  as  to  the  difference  between 
the  offence  charged  and  any  lesser  offence  of  which  it  would  be  com- 
petent for  them  to  find  the  accused  guilty  on  the  same  indictment,  would 
be  ground  for  a  new  trial.  B.  v.  Wong  On,  10  B.G.B.  555, 8  Gan.  Gr.  Gas.  423. 

Ordinarily  on  &  charge  of  murder  the  judge  will  find  occasion  to 
instruct  the  jury  also  as  to  .the  lesser  crime  of  manslaughter;  but  if 
there  was  no  evidence  upon  which  the  jury  could  reasonably  have  found, 
a  verdict  of  manslaughter,  and  the  verdict  must  be  either  one  of  guilty 
of  murder  or  an  acquittal,  the  judge's  charge  would  not  be  open  to 
exception  for  not  dealing  with  the  law  of  manslaughter.  Gilbert  v.  The 
King,  38  S.G.B.  284,  12  Gan.  Gr.  Gas.  127;  Eberts  v.  The  King,  3 
W.W.B.  37,  47  S.G.B.  1,  22  W.L.B.  901;  B.  v.  Barrett  (1908),  1  Sask. 
L.B.  373. 

Where  the  jury  in  a  murder  case  would  not  have  been  justified,  on 
the  evidence,  in  coming  <to  any  other  conclusion  than  that  the  killing 
was  intentional,  there  being  no  evidence  which  would  reduce  the  lolling 
to  manslaughter  or  non-culpable  homicide,  and  the  defence  being  a 
denial  that  the  accused  did  it,  the  trial  judge  is  justified  in  telling - 
the  jury  that  the  accused  is  guilty  of  murder  if  he  killed  the  deceased.. 
B.  V.  Hoo  Sam  (1912),  1  W.W.B.  1049,  20  W.L-B.  571,  19  Gan.  Gr.  Gas. 
259  (Sask.) ;  and  see  B.  v.  Gorges,  85  L.J.K.B.  1049,  25  Gox  G.G.  218. 

If  a  material  question  was  raised  on  «the  evidence  and  a  failure  to 
give  a  proper  direction  upon  it  may  have  induced  the  jury  to  return 
a  verdict  of  murder  instea.d  of  manslaughter,  a  new  trial  will  be  ordered. 
B.  V.  Blythe,  19  O.L.B.  386,  15  Gan.  Gr.  Gas.  224;  B.  v.  Daley,  16  Oan, 
Gr.  Gas.  177.  When  evidence  at  a  trial  for  murder  shows  that  the  jury 
mB,y  reasonably  infer  a  case  of  manslaughter,  the  judge  should  instract 
the  jury  with  reference  to  the  crime  of  manslaughter,  and  this  although 
the  defence  was  'that  the  shooting  was  in  self-defence.  B.  v.  Jagat  Singh 
(1915),  9  W.W.B.  514,  32  W.L.B.  637  (B.G.). 

It  is  a  paramount  principle  of  law  that  the  defence  must  be  put 
fairly  befbre  the  jury.  B.  v.  Hill  (1911),  7  Ot.  App.  B.  26;  B.  v. 
Dinnick  (1909),  3  Or.  App.  B.  77,  26  Times  L.B.  74;  B.  v.  De  Marco 
(1906),  17  Gan.  Or.  Gas.  497  (Ont.) ;  B.  v.  ColUns,  38  N.B.B.  218; 
B.  V.  Swyrda  (1909),  15  Gan.  Or.  Gas.  138  (Ont.). 

The  defence  in  a  criminal  trial,  although  a  weak  one,  must  be  fully 
and  fairly  put  to  the  jury  in  the  charge,  that  is,  the  substantial  defence, 
not  every  part  or  particular  of  it.  B.  v.  Trueman  (1913),  9  Gr.  App.  B. 
20,  explaining  B.  v.  Dinnick  (1909),  3  Cr.  App.  B.  77;  and  see  B.  v. 
McDougall  (1912),  7  Gr.  App.  B.  1.10. 
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The  trial  judge  may  give  Mb  own  appreciation  of  the  evidence  to 
the  jury  which  may  or  may  not  be  accepted  by  them ;  the  eaaential  peint 
IB,  that  the  whole  evidence  be  submitted  to  the  jury,  who  must  Anally 
decide  as  to  the  guilt  of  the  accused.  Rex  v.  Carlin,  6  Can.  Cr.  Cas. 
507,  12  Que.  KB.  483. 

It  is  not  error  for  the  judge  to  put  forward  a  new  theory  as  to  the 
mode  of  killing  in  a  capital  case,  but  it  is  inadvisable  for  him  to  do  so. 
B.  V.  Smith  (1915),  25  Cox  C.C.  271,  276. 

In  B.  V.  Mowbray  (1912),  8  Cr.  App.  B.  8,  Darling,  J.,  said,  that 
if  the  judge  misstated  the  evidence  in  his  summing  up,  and  counsel 
knew  it  was  a  misstatement,  he  should  have  interrupted  him  at  the 
time  to  have  the  statement  corrected. 

A  slight  inaccuracy  in  tlie  judge's  charge  which  could  not  have  pre- 
judiced the  accused  will  not  be  a  ground  for  a  new  trial.  R.  v.  Haynes 
(1914),  23  Can.  Cr.  Cas.  101,  48  N.S.B.  133;  and  see  Code  sec.  1019. 

If  the  appellate  court  is  convinced  that  the  jury  could  not  have 
returned  any  other  verdict  had  the  correct  instruction  been  given,  the 
verdict  must  be  affirmed  under  sec.  1019,  notwithstanding  its  iocorreot- 
nesB,  as  the  errors  in  that  case  would  not  be  prejudicial.  B.  v.  Letain 
[1918]  1  W.W.B.  505;  29  Can.  Cr.  Cas.  389;  B.  v.  Duckworth  (1916), 
37  O.L.B.  197,  10  O.W.N.  267,  26  Can.  Cr.  Cas.  314;  B  v.  Bomano,  24 
Can.  Cr.  Cas.  30  j  Eberts  v.  The  King,  47  S.C.B.  1,  20  Can.  Or.  Cas.  273. 
The  appellate  court  is  to  consider  the  possible  or  probable  effect  upon 
the  jury  of  an  erroneous  charge  or  of  the  admission  of  irrelevant  testi* 
mony.  Ibid.  B.  v.  Letain  [1918]  1  W.W.B.  505,  29  Can.  Cr.  <^a3. 
389;  B.  V.  Spain,  27  Man.  B.  473;  Ibrahim  v.  The  King  [1914]  A.C. 
599,  83  L.J.P.C.  185,  24  Cox  C.C.  174. 

In  a  trial  for  murder,  counsel  for  the  Crown  in  opening  the  ease, 
directed  the  attention  of  the  jury  to  the  blood-stained  clothing  of  one  of 
the  prisonerr.  It  developed  later  in  the  trial  that  the  witneae  oa;pable 
of  proving  the  ownership  of  the  clothing  was  the  wife  of  the  priscMBor 
in  question,  and  she  was  not  examined.  The  subject  was  not  brought 
to  the  attention  of  the  jury  in  any  way,  nor  did  the  trial  judge  refer 
to  it  in  his  summing-up;  nor  was  the  charge  objected  to  by  either  side: 
Held,  that  the  eounsel  for  the  Crown  should  not  have  in  his  openasg 
indicated  ^dence  of  such  gravity  which  he  sobsequentiy  was  unable 
to  submit  to  the  Court  and  jury,  and  that  omission  by  the  trial  jvdge 
to  advise  the  jury  to  ignore  the  remarks  of  counsel  was  non-direction, 
causing  a  aubstaiatial  wrong  within  the  meaning,  of  sec  .1Q19  of  t|^e 
Code,  so  as  to  entitle  the  accused  to  a  new  trial.  B.  v.  Walker,  15  B.C.B. 
100,  13  W.L.B.  47,  16  Can.  Cr.  Cas.  77. 

Al%b%\ — The  identification  of  a  suspected  person  must  be  carefully 
conducted;  it  is  wrong  to  point  out  the  suspected  person  and  ask  "Is 
that  the  manf"    B.  v.  Chapman,  7  Cr.  App.  B.  53. 
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.  For  the  purpose  of  identification  the  suspected  perBon  should  not  be 
preseDted  alone.    R.  v.  Williams,  &  Cr.  App.  B.  84. 

•The  defence  of  an  alibi  must  be  left  to  the  jury;  it  is  a  misdirection 
if  the  judge  rules  it  out.    B.  v.  Bu&io  (1911),  7  Gr.  App.  B.  47. 

Where  the  defence  to  a  criminal  charge  is  an  alibi,  it  is  misdirection 
to  tell  'the  jury  that  the  onus  is  on  the  prisoner  to  prove  it  to  their 
entire  satisfaction,  and  to  show  beyond  all  question  that  he  could  not 
have  been  present  at  the  commission  of  the  crime.  B.  v.  Myshrall,  35 
N.B.B.  507;  8  Can.  Cr.  Cas.  474. 

Bail  on  murder  char  gel — See  note  to  sec.  263. 

Punishment  for  murder^ — Code  sec.  263. 

Provocation  reducing  crime  to  nianslaughter'i — Code  sec.  261. 

Attempts  to  murder^ — Code  sees.  72,  264. 

Accessories  to  murder] — Code  sees.  69-71,  266,  267. 

Disqualification  of  murderer  to  take  property  benefits  of  deceased 
on  successioni — The  person  found  guilty  of  causing  the  death  of  an- 
other by  a  criminal  and  felonious  act,  is  disqualified  from  taking  under 
the  will  of  the  deceased,  at  least  in  provinces  in  which  doctrines  of  the 
English  common  law  prevail.    Lundy  v.  Lundy,  24  S.C.B.  650. 

It  would  seem  that  there  is  no  distinction  in  this  respect  between 
benefits  accruing  under  a  will  and  benefits  by  succession  upon  an  intes- 
tacy. See  re  Maude  Mason  [1917]  1  W.W.B.  329  (B.C.),  citing  Cleaver 
V.  Mutual  Reserve  Fund  Life  Association  [1892]  1  Q.B.  147,  61  L.J.Q.B. 
128,  Hall  V.  Knight  [1914]  P.  1,  83  L.J.P.  1,  re  Cora  Crippen  [1911] 
P.  108,  80  L.J.  P.  47,  and  Standard  Life  v.  Trudeau,  31  S.C.B.  376,  and 
9  Que.  Q.B.  499. 

Where  a  woman  killed  her  daughter  and  then  suicided,  a  case  was 
submitted  to  the  court  in  which  it  was  admitted  that  the  mother  was 
''  temporarily  insane."  On  this  state  of  f aets  it  was  held  that  the 
benefit  which  would  have  accrued  to  the  mother  from  the  daughter's 
estate  passed  to  the  mother,  and  on  her  suicide  to  her  representatives 
on  an  intestacy.  If  a  person  commits  homicide  when  unable,  because 
of  mental  disease,  to  distinguish  right  from  wrong  and  quite  unable  to 
appreciate  the  nature  and  quality  of  the  act,  this  would  form  an  excuse 
under  the  Criminal  Code  and  the  person  would  not  be  guilty  of  a  "  crime  " 
and  could  not  be  convicted;  she  could,  therefore,  inherit  the  estate  of 
the  person  killed  if  entitled  by  relationship  to  inherit.  Be  Maude  Mason 
£1917]  1  W.W.B.  329,  23  B.C.B.  329. 

Certmin  other  elassM  of  cnlpablo  homlolde  eoBstltnte  murder. 

260.  In  case  of  treason  and  the  other  offences  against  the 
King's  authority  and  person  mentioned  in  Part  II,  piracy  and 
offences  deemed  to  be  piracy,  escape  or  rescue  from  prison  or 
lawful  custody,  resisting  lawful  apprehension,  murder,  rape.. 
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forcible  abduction,  robbery,  burglary  or  arson,  culpable  homicide 
is  also  murder,  whether  the  offender  means  or  not  death  to  ensue, 
or  knows  or  not  that  death  is  likely  to  ensue, — 

(fl)  if  he  means  to  inflict  grievous  bodily  injury  for  the 
purpose  of  facilitating  the  commission  of  any  of  the 
offences  in  this  section  mentioned,  or  the  flight  of  the 
offender  upon  the  commission  or  attempted  commis- 
sion thereof,  and  death  ensues  from  such  injury ;  or, 

(b)  if  he  administers  any  stupefying  or  overpowering  thing 

for  either  of  the  purposes  aforesaid,  and  death  en- 
sues from  the  effects  thereof;  or, 

(c)  if  he  "By  any  means  wilfully  stops  the  breath  of  auy 

person  for  either  of  the  purposes  aforesaid,  and  death 
ensues  from  such  stopping  of  the  breath. 

Origin}— -Bee.  228,  Code  of  1892. 

HoHklde  redveed  to  BanslAigrliter*— ProToeatioii«-miieftfoii  of  ImI. 

281.  Culpable  homicide,  which  would  otherwise  be  murder, 
may  be  reduced  to  manslaughter  if  the  person  who  causes  death 
does  so  in  the  heat  of  passion  caused  by  sudden  provocation. 

2.  Any  wrongful  act  or  insult,  of  such  a  nature  as  to  be 
sufficient  to  deprive  an  ordinary  person  of  the  power  of  self- 
oontrol,  may  be  provocation  if  the  offender  acts  upon  it  on  the 
sudden,  and  before  there  has  been  time  for  his  passion  to  «ooL 

3.  Whether  or  not  any  particular  wrongful  act  or  insult 
amounts  to  provocation,  and  whether  or  not  the  person  provoked 
was  actually  deprived  of  the  power  of  self-control  by  the  provo- 
cation which  he  received,  shall  be  questions  of  fact:  Provided 
that  no  one  shall  be  held  to  give  provocation  to  another  by  doing 
that  which  he  had  a  legal  right  to  do,  or  by  doing  anything  which 
the  offender  incited  him  to  do  in  order  to  provide  the  offender 
with  an  excuse  for  killing  or  doing  bodily  harm  to  any  person. 

4.  The  illegality  of  an  arrest  shall  not  necessarily  reduce  an 
offence  of  culpable  homicide  from  murder  to  manslaughter,  but 
if  the  illegality  was  known  to  the  offender  it  may  be  evidenoe 
of  proYOcation. 

Origin]— See,  229,  Code  of  1892. 

Provoeaiion  reducing  murder  to  manslaughter} — ^It  must  be  elearly 
established  in  all  eases  where  provocation  is  pot  forward  as  an  excnae, 
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that  at  the  time  when  the  crime  was  committed  the  offender  was  aetuallj 
so  completely  under  the  influence  of  passion  arising  from  the  proYOca- 
tion^  that  he  was  at  that  moment  deprived  of  his  power  of  self-control; 
and  with  this  view  it  will  be  necessary  to  consider  carefully  the  manner 
in  which  the  crime  was  committed,  the  length  of  the  interval  between 
the  provocation  and  the  killing,  the  conduct  of  the  offender  during  that 
interval,  and  all  other  circumstances  tending  to  show  his  state  of  mind. 
R.  V.  Eagle,  2  F.  &  F.  827 ;  B.  v.  Sherwood,  1  C.  &  K.  656 ;  B.  v.  Smith 
3,  F.  &  F.  1066;  B.  v.  McDoweU,  25  U.C.Q.B.  108. 

The  test  to  be  applied  in  order  to  determine  whether  homicide  wliieh 
would  otherwise  be  murder  is  manslaughter  by  reason  of  provocation 
is  whether  the  provocation  was  sufficient  to  deprive  a  reasonable  man  of 
his  self-control,  not  whether  it  was  sufficient  to  deprive  the  particular 
person  charged  with  murder  {e.g.,  a  person  afflicted  with  defective  con- 
trol and  want  of  mental  balance)  of  his  self-control.  B.  v.  Lesbini 
[1914]  3  K.B.  1116,  11  Cr.  App.  B.  7 ;  B.  v.  Alexander,  9  Cr.  App.  B. 
139 ;  B.  V.  Welsh,  11  Cox  C.C.  338. 

The  plea  of  provocation  is  not  established  where  many  hours  had 
elapsed  sinoe  the  provoeative  incident  and  where  the  later  attack  on 
the  deceased  took  the  form  of  revenge.  B.  v.  Albis  (1913),  9  Cr.  App. 
B.  158. 

It  is  not  the  want. of  metu  rea  that  reduces  the  crime  from  murder 
to  manslaughter;  it  is  the  provocation.  B.  v.  Birchall  (1913),  9  Cr. 
App.  B.  91,  at  93.  The  decision  in  B.  v.  Bothwell,  12  Cot  C.C.  145,  was 
in  an  extreme  case  and  is  not  to  be  extended.  B.  ▼.  Birchall,  9  Cr. 
App.  B.  91.  The  suggestion  was  made  in  B.  v.  Palmer  [1913]  2  K.B. 
29,  82  L.JJK.B.  531,  that  the  sudden  discovery  of  adultery  as  constitut- 
ing provocation  would  apply  equally  to  a  case  where  the  person  killed 
was  the  mistress  of  the  accused  as  to  a  case  where  she  was  lawfully 
married  to  himi  but  the  question  was  not  there  decided.  In  the  later 
case  of  B.  v.  Greening  [1913]  3  K.B.  846,  the  Court  of  Criminal  Appeal 
held  that  the  law  on  that  point  does  not  apply  to  the  case  of  two 
persons  living  together  though  not  married. 

Provocation  by  one  person  followed  by  the  homicide  of  another 
person  by  the  person  provoked  will  not  reduce  such  homicide  to  man- 
slaughter. *B.  V.  Simpson  (1915),  11  Cr.  App.  B.  218,  84  L.J.E3.  1893. 
So  a  verdict  of  murder  of  a  dying  child  of  the  accused  was  sustained 
where  the  father  killed  the  child  because  he  could  not  see  it  suffer  and 
leave  it  to  the  eontinuouB  neglect  of  the  mother.    B.  v.  Simpson,  supra. 

While  slight  provocation  has  frequently  been  held  to  reduM  the 
offence  from  murder  to  manslaughter  where  a  man  in  consequence  does 
an  act  which  proves  fatal  though  he  did  not  use  a  deadly  weapon  nor 
intend  to  lull,  the  same  result  will  not  necessarily  follow  where  death 
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was  the  direct  consequence  of  the  act  oompUuned  of,  ex,  gr.  strangula- 
tion ;  it  is  not  the  same  as  if  the  act  had  been  a  push  which  unQcpectedly 
caused  a  fatal  fall.    B.  v.  Philpot  (1912),  7  Or.  App.  B.  140. 

Words  alone  cannot  constitute  sufficient  provocation  except  ill  very 
special  circumstences.  B.  v.  Palmer  [1913]  2  K.B.  29,  S2  L.J.K.Bi  5S1 ; 
R.  V.  McDoweU,  25  U.C.Q.B.  108 ;  B.  v.  Phaiis  32  Times  L.B.  414. 

Violent  temper  does  not  reduce  homicide  from  murder  to  man- 
slaughter though  words  of  provocation  accompanied  by  such  an  act  as 
spitting  may  do  so.    B.  v.  Mason,  8  Or.  App.  B.  121. 

The  question  of  provocation  must  be  put  to  the  jury  if  the  question 
arises  upon  the  evidence,  although  not  raised  by  defendant's  counsel 
and  regardless  of  the  line  of  defence.  B.  v.  Hopper  •  {1915]  -  2  K.B. 
431,  84  Ljr.K.B,  1371,  11  Cr.  App.  B.  130.  See  also  B.  Barrett,  1  Bask. 
KB.  373,  14  Can.  Cr.  Cas.  464,  where  it  'Was  held  that  the  evidence  did 
not  raise  a  case  of  provocation,  no  such  claim  being  set  up  at  th6  trial 
when  the  defence  prooeeded  upon  the  ground  of  accidental  shooting. 

It  is  for  the  jury  and  not  for  the  judge  to  determine  any  question 
of  fact,  upon  which  the  legal  right  referred  to  in  sub-sec*  (3)  of  sec.  2ttl 
depends;  any  question  of  fact  on  which  the  right  of  the  deceased  to 
forcibly  eject  the  accused,  including  the  questions  whether  the  deceased 
first  ordered  him  to  leave,  whether  there  was  a  refusal  or  unreasonable 
delay  in  leaving,  and  whether  unnecessary  force  was  used,  are  to  be 
decided  by  4he  jury.  B.  v.  Brennan  (1S96),  27  Ont.  B.  659,  4  Can.  Cr. 
Cas.  41;  and  see  Code  sec  ^  as  'to  excess  of  force,  and  sees.  60  lUkd  lU 
as  to  defence  of  dwelling-house* 

JbMlavgfctor  defiMd. 

262.  Culpable  homicide,  not  amounting  to  murder,  is  man- 
slaughter. 

OrisMSec.  280,  Code  of  1892. 
'  Jfatwtew^Wer]— When  culpable  homicide  is  not  murder  (Code  fiecs. 
259,  260),  it  is  manslaughter.    Code  sees.  252,  262, 

Where  a  person  strikes  another  wantonly  and  unlawfuUy,  but  with- 
out any  intention  of  doing  him  bodily  harm,  and  thereby  caused  the 
other  to  fall  and  dislocates  his  spine,  and  death  results  therefrom  shortly 
afterwards,  the  assaulting  party  is  guilty  of  manslaughter)  although 
death  would  not  ordinarily  result  either  froin  the  blow  or  the  fall:  B.  V. 
Chisholm  (1908),  14  Can.  Cr.  Cas.  15  (N.B.). 

*"  Any  person,  whether  a  manager,  agent,  or  holding  no  offidid  relation 
to  the  railway,  may  be  guilty  of  manslaughter,  not  merely  for  violatioin 
of  law,  or  disobedience  to  rules  established  by  the  company  aoeording 
to  law,  but  even  in  doing  what  is  in  itself  leg^,  if  the  act  or  acts  are 
done  with  malice  or  gross  negligence  whereby  a  life  is  lost.  Bs  parte 
Brydges,  18  L.C.  Jur.  141.    The  act  or  gross  negligence  must  have  some 
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direct  agency  with  the  death ;  a  cuae  might  occur  in  whidi  the  manager 
of  a  company  might  cause  the  company's  trains  .to  be  run  or  controlled 
under  circumstances  where  human  life  is  put  in  hazard  so  recklessly 
and  with  so  little  regard  for  the  safety  of  individuals  as  to  expose 
himself  to  indictment  for  manslaughter  in  case  of  loss  of  life  being 
occasioned  by  literal  obedient  to  his  orders.    Ibid. 

It  is  a  question  for  the  jury  on  a  charge  of  manslaughter  against 
A  polioe  officer  for  shooting  a  person  fleeing  from  arrest  whether  the 
officer  intended  only  to  wound  tlxe  fugitive  and  so  stop  his  flight,  and 
acted  reasonably  in  shooting,  or  whether  there  was  excess  of  force  and 
no  necessity  for  shooting  in  the  way  he  did  to  prevent  the  escape.  R.  v. 
Smith,  17  Man.  B  282. 

The  criminality  of  negligence  leading  to  manslaughter  may  be  miti- 
gated by  the  negligence  of  the  deceased.  R.  v.  Stubbs,  8  Gr.  App.  B. 
238,  2»  Times  L.B.  421. 

Shooting  and  killing  a  person  in  the  heathen  belief  that  he  was 
shooting  an  evil  spirit  which  had  assumed  human  form  is  manslaughter. 
B.  V.  Machekequonabe  (1897),  28  Ont.  B.  309,  2  Can.  Gr.  Gas.  138. 

If  a  person  feloniously  fires  at  another  in  such  circumstances  ts 
would  make  the  killing  of  that  other  person  manslaughter,  but  by  acci- 
dent he  hi4»  and  kills  a  third  person  whom  he  never  intended  to  hit  at 
all,  he  is  guilty  of  manslaughter.    Bex.  v.  Gross,  23  Gox  G.G.  455. 

The  principle  under  which  a  homicide  may  be  held  justifiable  cannot 
bb  carried  to  the  length  of  holding  that,  because  one  man  has  abused 
and  threatened  another,  even  to  the  point  of  making  him  reasonably 
apprehensive  that  on  some  future  occasion  he  may  be  killed  or  suffer 
grievous  bodily  harm,  he  may  take  advantage  of  aa  opportunity  to  kill 
the  ^g^re9sor  when  the  latter  is  helpless  and  he  is  well  armed.  B.  v. 
Moke  [1917]    3  W.W.B.  575,  28  Can.  Cr.  Gas.  296  (Alta.). 

Manslaughter  by  neglect  of  a  duty  tending  to  the  preservation  of 
If/e] — See  Gode  sees.  241-249  for  declarations  of  criminal  responsibility 
in  various  cases.  The  neglects  referred  to  in  sees.  241,  242  and  243  are 
punishable  as  culpable  homicide  (murder  or  manslaughter,  according 
to  the  circumstances),  in  the  event  of  death  resulting.  If  death  did 
not  result,  sec  244  would  apply  to  ^  the  punishment.  Sees.  247  and 
252  do  not  extend  the  criminal  liability  of  a  corporation  as  regards  the 
mauntenance  of  dangerous  things  beyond  the  liability  at  common  law; 
B.  V.  Great  West  Laundry  Go.  (1900),  13  Man.  B.  66,  3  Gan.  Gr.  Gas. 
514;  and  a  corporation  cannot  be  guilty  of  manslaughter.  Ibid.;  Union 
GoUiery^  Go.. v.  The  Queen,  31  S.G.B.  81,  4  Gan.  Gr.  Gas.  400.  A  cor- 
poration neglecting  its  duty  of  avoiding  danger  to  human. life  under 
circumstances  under  which  an  individual  doing  the  same  would  be 
guilty  of  manslaughter,  will  be  liable  on  indictment  under  sec.  284  for 
causing  grievous  bodUy  injury.  Union  Golliery  Go.  v.  The  Queen, 
Mpra;  Gode  sec.  920,  1029. 
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The  accidental  ahooting  of  n  man  in  mistake  for  a  moose  while 
hHAting  wiU  be  manslaughter  if  due  care  wan  not  exereiaed;  but  the 
gravity  of  the  charge  is  not  increased  by  the  fact  that  the  bunting  was 
in  the  close  aeaaon.    B.  v.  Ozley  (1914),  23  Can.  Gr.  Cas.  262.     . 

MatierM  of  pMtificat^on  or  moMe^ — Code  Bees.  16-6d;  B.  v.  Seott, 
15  Oan.  Cr.  Cas.  442 ;  Qrayes  v.  The  King,  47  S.O^B.  568,  12  £.LwK  338, 
21  OiB.  Gr.  Gas.  44. 

A  mere  error  of  judgment  in  the  navigation  of  a  ship  will  not  make 
its  master  or  pilot  liable  for  manslaughter  because  a  fatal  collision 
ensues.  B.  ▼.  Delisle  (1896),  5  Gan.  Gr.  Gas.  210  (Que.) ;  B.  v.  -Maokey 
(1918),  20  Gan.  Gr.Cas.  167  (N.S.). 

No  second  indiotment  for  same  hofkioidel — Gode  sec.  909,  as  to  indict- 
nwnt  for  manshnighter  after  indicting  for  murder,  or  vioe  versa. 

Proof  of  part  only  of  the  offence  charged^ — ^Under  sec.  951,  if  the 
commission  of  the  oifence  charged  ineludes  the  commission  of  any  oth^ 
offence,  the  person  accused  may  be  conTie€ed  of  any  eifenee  so  included 
vrhich  is  proved,  althongh  the  whole  offence  charged  is  not  proved ;  or 
the  jury  may  convict  of  an  attempt  of  the  full  oifence  or  of  an  attempt 
of  the  lesser  offence  according  to  the  evidenee.  Sees.  9^49,  951.  If  thie 
charge  be  for  murder,  a  count  for  another  offence  cannot  be  joined, 
sec.  856;  but  the  jury  may  find  the  accused  not  guilty  of  murder  but 
guilty  of  manslaughter.  Gode  sec.  951.  The  jury  may  not,  however,  on 
a  count  for  murder,  find  'the  accused  guilty  of  any  other  offence  than 
murder  or  manslaughter.  If  the  indictment  be  for  iMmriaughter,  ddimfs 
may  be  joined  for  other  offences  subject-  to  the  right  of  the  OQiirt  to 
order  a  separate  trial;  Gode  sees.  856,  857;  and  even  on  the  man- 
slanghter  count  the  verdict  may  be  for  any  offence  included  in  the 
offence  charged  in  that  count  or  for  an  attempt  to  commit  any  such 
lesser  offence  inelnded.  Gode  sec.  951.  It  has  been  held,  however,  that 
the  offence  of  inflicting  grievous  bodily  harm  could  not  be  returned  on 
a  manslaughter  count ;  and,  consequently,  an  acquittal .  on  the  man- 
daoghter  charge  would  not  be  a  bar  to  a  subsequent  charge  of  inflicting 
grievous  bodily  harm  based  upon  the  same  circumabances.  B.  v.  Shea, 
14  Can.  Gr.  Gas.  319 ;  and  see  Gode  sec.  907. 

When,  on  a  trial  for  murder,  the  judge  has  recommended  a  verdict 
of  manslaughter  in  the  event  of  the  jury  finding  the  accused  not  guilty  of 
nnrder,  ihB  judge  may  ask  the  jury  whether  they  find  manslaughter. 
K.  v.  Baxter,  9  Ox.  App.  B.  60. 

fUa  of  summary  conviction  for  the  assault  conducing  to  the  homi- 
cide]^Sec  784  provides  that  if  the  petson  pays  the  amount  a^u^ged 
on  a  charge  laid  by  the  piirty  aggrieved,  he  shall  be  released  "irom  all 
farther  or  other  proceedings,  eivil  or  criminal,  for  the  same  cause" 
Similarly  as  to  the  criminal  responsibility,  see.  792  provides  that,  in 
the  event  of  the  summary  trial  of  an  indictable  offence  ioader  Part  XVI, 
every  perten  who  obtains  a  certiifeate  of  dismiesal  or  is  convicted  qnder 
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the  provisions  of  Part  XVI  shall  be  released  from  all  further  or  other 
"  criminal  proceedings  for  the  same  cause."    Greea  v.  Henseghan  [1S18] 
3  W.WJL  658  (Alta,). 

It  was-  held  by  4he  Court  for  Grown  Cases  Reserved  in  B.  v.  Morris 
(1867)y  L.B.  1  C.C.B.  90,  that  a  summnry  conviction  for  assault  snd  the 
imprisonment,  conseqnent  thereon  are  not  either  at  common  law  or  under 
24-25  Vict.,  c.  100,  s.  45  (Code  sec.  734),  a  bar  to  an  indictment  for 
manslaughter  of  the  person  assaulted,  should  he  subsequently  die  from 
the  effects  of  t^e  assault ;  (per  Mwrtin,  B.,  and  Bylee  and  Shee,  .J J. ; 
Kelly,  C.B.,,  dissenting).  In  the  last^mentioned  cas^- Martin,. B.,  eonaid- 
ered  the  word  "  cause  "  in  the  statute  corresponding*  to  si  966  of  the 
Code,  aa  used  synonymously  with  the  w^erds  ''  aoeuaattou  ".  «r. "  charge  " ; 
while  Byles,  J.,  said  that  the  word  "  cause "  may  uadoubtedly  nie«n 
"  act,"  but  it  is  ambii^aous,  and  it  may  also  and,  perhaps^  with  greater 
propriety,  be  held  to  mean  "  cause  for  the  accusation " ;  and  in^  that 
/view  the  cause  for  the.  indictment  for  manslaughter  comprehended,  sypre 
than  the  cause  \a  the  summons  before  the  magistrates,  "  for  it  compre- 
hends the  death  of  the  party  assaulted."  B.  v.  Morris,  L.B..  1  C.C.B.  95; 
B.  V.  Priel,  17  Oox  C.C.  325. 

Ontario} — ^Homicide  is  excepted  from  the  general-  jurisdiction  of 
courts  of  general  sessions  of  the  peace  in  Ontario,  BB.O.  1914,  ch..  60, 
sec.  3. 

Poniflluiieiit  for  mirder. 

263.  Every  one  who  commits  murder  is  guilty  of  an  indict- 
able offence  and  shall,  on  conviction  thereof,  be  sentenced  to 
death. 

Ofipfti]— Sec.  231,  Code  of  1892;  B.S.C.  1886,  ch.  162,  sec.  2. 

The  crime  of  murder} — Code  sec  259. 

Extradition}— Bee  Attorney-General  v.  Fedorenko,  [1911]  A.C.  735, 
reversing  re  Fedorenko  (No.  2),  20  Man.  B.  224,  and  see  re  Fedorenko 
(No.  1),  20  Man.  B.  221,  17  Can.  Cr.  Cas.  268;  re  Castioni,  [18913  1 
Q.B.  156. 

Statutory  form  of  stating  the  offence} — Code  form  64;  Code  sees. 
1152,  844,  852,  855,  856. 

Ontario} — Homicide  is  excepted  from  the  general  jurisdietien  of 
courts  of  general  sessions  of  the  peace  in  Ontario.  B.3.0.  1M4,  ch.  60, 
sec.  3. 

Bail  on  mmrder  ckarffe}-;— The  general  rule  is  tiiat  bn  a  charge  of 
murder,  bail  ^U  not  be  granted.  B.  v.  QentOe  (1916),  8  W.W3. 
1091  (B.C.) ;  An  exception  to  the  rule  may  be  made  if  the  court,  in 
tiie  exercise  of  its  discretion  deems  it  proper.  Dictum  of  Macdonald,  J., 
in  B.  T.  (Gentile,  supra. 

It  is  not  enough  that  it  appears  from  the  depositions  taken,  on  tiw 
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prejiimiuuy  enquiry  that  the  accused  may  be  able  to  eonvinee  the  jury 
that  his  act  was  done  m  self-defeocew    B.  y.  Monvoism,.20  Bfoa.  B.  5dS. 
The  probability  o#  the  accused  voluntarily  appearing  to  take  his 
trial  does  noty  in  contemplation  of  law,  exist  when  the  crime  eharged  is 
of  the  highest  magnitude,  the  evidence  in  suppopt  of  the  ehajge  strongs , 
ajid4he  punishment  is  the  highest  known  to  the  law.    In  such  case  the 
jadge  will  not  interfere  to  admit  to  baiL    Baronnet's  Case  (1858),  1 
E.  &  B.  1;  but  when  either  of  these  ingredients  \»  wanting,  the  judge 
has  a  discretion  which  he  will  exercise.    Ex  parte  Miaguire  (1857),  7 
L.C.B.  57;  B.  v.  Spicer  (1901),  5  Can.  Cr.  Cas.  229.    But  if  these  ele-^ 
ments.be  combined  in  any  case  bail  will  be  refused.    Ex  parte  Gorriveau , 
(1856),  6  L.G.B.  249-,  Ex  parte  Bobinson  (1854),  25  Eng.  Law  &  £q. 
B.  215;  same  case,  re   Bobinson,  23  L.J.Q.B.  286;  and  see  B.  v.  Bose,  68 
LJ.Q3.  289,  18  Cox  C.C.  717;  B.  v.  Chapman,  8  C.  &  P.  558;  Be, 
Barthdemy,  1  £.  &  B.  8,  Dears.  C.C.  60. 

If  a  true  bill  has  been  found  by  the  grand  jury,  that  fact  will  have 
great  weight  in  the  question  of  admitting  to  bail,  but  it  is  not  oonelusive 
aa  to  the  prisoner's  right  to  bail;  and  if  upon  reading  the  depositions 
against  him,  they  are  found  to  create  but  a  very  slight  suspicion  of  the 
prisoner's  guilt,  he  should  be  admitted  to  bail,  notwithstanding  the 
refusal  of  the  Crown  officers  to  consent.  Ex  parte  Maguire  (1857),  7 
LC.R.  57. 

If  the  depositions  afford  a  presumption  of  guilt,  at  least  so  strong 
that  a  grand  jury  would  in  the  opinion  of  the  judge  hearing  the  applica- 
tion for  bail,  find  a  true  bill  for  murder  against  the  accused,  the  appli- 
cation should  be  refused.  B.  v.  Mullady  and  Donovan  (1868),  4  Out. 
Pr.  314,  per  Draper,  C.J.  B.  v.  Monvoisin,  20  Han.  B.  568.  Prisoners 
eharged  with  murder  will  not  be  admitted  to  bail  unless  it  be  under  very 
extreme  circumstances,  as  where  facts  are  brought  before  the  court  to 
show  that  the  indictment  cannot  be  sustained.  B.  v.  Murphy  (1853), 
2  y.8.B.  158.  But  the  court  has  undoubted  power  to  admit  to  bail  in 
eases  of  murder.    Be  Barthelemy  (1852),  1  E.  &  B.  8,  Dears.  C.C.  60. 

In  Newfoundland  some  of  the  persons  charged  with  murder  alleged 
to  have  been  committed  during  a  riot  were  admitted  to  bail  on  the  post- 
ponement of  their  trial,  where  the  witnesses  for  the  defence,  numbering 
about  seventy,  were  engaged  to  prosecute  their  employment  in  the  sea 
&hery  and  their  detention  would  deprive  them  of  their  means  of  liveli- 
hood at  the  only  season  when  they  could  earn  it  for  themselves,  the 
eoart  discriminating  as  to  the  parties  to  be  liberated  on  an  analysis  of 
the  testimoE^.    B.  v.  Coady  (1885),  Morris'  Newfoundland  Decisions  58. 

In  ex  parte  Baker  (1872),  3  Bevue  Critique  (Que.)  46,  a  verdict  of 
wilfnl  murder  had  been  returned  at  a  coroner's  inquest,  and  a  true  bill 
mbseqaently  found  by  the  grand  jury  against  the  accused.  He  was 
tried  and  the  Jury  differed  in  opinion  and  were  discharged.  It  did  not 
appear  how  the  jury  were  divided,  or  what  was  the  precise  obetacle  to 
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their  nn&nimity.  Application  was  made  by  the  prisoner's  consael  for 
permission  to  give  bail  for  his  appearance  to  take  another  trial^  and  on 
the  return  of  a  writ  of  habeas  corpus  before  the  full  Court  of  Queen's 
Bench  (Duval,  C.J.,  Oaron,  Drummond,  Badg^ley  and  Monk,  JJ.),  the 
accused  was  admitted  to  bail. 

The  mere  circumstances  that  the  accused  is  able  to  give  any  reason- 
able amount  of  bail  which  may  be  asked  of  him  is  not  per  ge  a  ground 
for  the  application.    B.  v.  McCormick,  17  Irish  Common  Law  Bep.  411. 

It  is  for  the  court  to  exercise  a  sound  discretion,  and  if  satisfied  that 
notwithstanding  the  ordering  of  bail,  the  prisoners  are,  in  view  of  all 
the  circumstances,  likely  to  be  forthcoming  at  the  proper  time  to  answer 
the  charge,  bail  may  be  ordered.  B.  v.  Keeler  (1877),  7  Ont.  Pr.  117, 
120,  per  Harrison,  C.J. ;  B.  v.  Wood,  9  Ir.  L.B.  71 ;  B.  v.  Gallagher,  7  Ir. 
C.L.  19;  B.  V.  McCartie,  11  Ir.  C.L.  188. 

If  the  offence  be  not  very  serious  and  the  depositions  disclose  no 
more  than  slender  grounds  of  suspicion,  bail  may  be  allowed.  B.  v. 
Jones,  4  U.C.B.  (O.S.)  18. 

The  court  should  not,  on  an  application  for  bail,  weigh  and  decide 
the  question  of  credibility  of  witnesses.  B.  v.  Keeler  (1877),  7  Ont. 
Pr.  117,  123. 

Motion  to  quash  indictment^ — Code  sec.  898. 

Special  pleas'] — Code  sees.  905-909. 

Joint  ifidictment] — If  two  persons  are  indicted  jointly,  and  one  is 
called  as  a  witness  for  the  other,  it  is  in  the  power  of  the  jury  to  acquit 
the  former  and  to  convict  the  latter,  and  the  judge  is  not  bound  to 
direct  them  that  if  they  accept  the  evidence  on  behalf  of  the  deponent 
they  must  accept  it  on  behalf  of  the  other  defendant.  B.  v.  Seddon 
(1912),  7  Cr.  App.  B.  207. 

Leave  to  change  a  plea  of  guilty  to  a  plea  of  not  guilty  may  be 
granted  after  a  verdict  of  acquittal  of  the  person  jointly  indicted,  if 
the  case  were  such  that  the  verdict  in  effect  negatived  the  plea  of 
guilty.    B.  V.  Herbert  (1903),  6  Can.  Cr.  Cas.  214. 

Challenging  the  array} — Code  sees.  925  and  926  j  Code  form  69. 

Challenges  of  jurors] — Code  sees.  927-939. 

Arraignment  and  trial]— Code  sees.  940-946,  949-952,  958-962,  965. 

Defence  of  insanity] — Code  sees.  19,  966-970. 

Witnesses  and  attendance] — The  provincial  laws  of  evidence  apply 
subject  to  the  provisions  of  the  Criminal  Code  or  other  federal  law. 
Can.  Evidence  Act,  B.S.C.  1906,  ch.  145,  sec.  35.  The  accused  and  the 
husband  or  wife  of  the  accused  are  oompetent  witnesses  for  the  defence, 
but  the  failure  of  the  accused,  or  of  the  wife  or  husband  of  the  aecused, 
to  testify  shall  not  be  made  the  subject  of  comment  by  the  judge  or 
by  counsel  for  ^the  prosecution.  Can.  Evidence  Act,  B.S.C.  1906,  eh. 
146,  sec.  4. 
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While,  under  the  eriminal  law,  the  accused  person  is  not  called  upon 
to  explain  suspicious  circumstances,  there  nia3r  yet  come  a  time  when, 
circtnnstantial  evidence  having  enveloped  him  in  a  strong  network  of 
inculpatory  facts,  he  is  bound  to  make  some  explanation  or  stand  con* 
denmed.  B.  v.  Jenkins,  14  B.G.B.  61,  14  Can.  Gr.  Gas.  221. 

As  to  procuring  the  attendance  of  witnesses,  see  Gode  sees.  971-977. 
A  witness  asked  a  question  the  answer  to  which  may  tend  to  criminate 
liim  must  answer  notwithstanding^  his  objection  taken  upon  that  ground, 
but  the  fact  of  objecting  will  prevent  the  use  of  his  testimony  against 
himself  in  a  subsequent  charge  except  for  perjury  in  such  testimony. 
Can.  Evidence  Act,  B.S.G.  1906,  ch.  145,  sec.  5;  re  Ginsberg  40,  O.L.B. 
136. 

The  evidence  of  a  young  child  may  be  taken  without  oath  in  certain 
cases.  Gan.  £\ldenee  Act,  B.S.G.  1906,  ch.  145,  sec.  16;  and  any  witness 
objecting  on  gnmnds  of  conscientious  scruples  may  take  a  solemn  aiBrm- 
ation  in  place  of  an  oath.    Ibid,  sec.  14. 

A  witness  may  be  cross-examined  as  to  former  written  statements 
made  by  him  relative  to  the  subject  matter,  but  if  it  is  intended  to  con- 
tradict the  witness  by  the  writing,  his  attention  is  to  be  called  to  the 
parts  of  the  writing  to  be  so  used;  and  the  judge  may  order  the  pro- 
duction of  the  writing  for  his  inspection.  Gan.  Evidence  Act,  B.8.G. 
1906,  ch.  145.  A  witness  may  also  be  cross-examined  as  to  previous 
oral  statements  made  by  him  relative  to  the  subject  matter  of  the  case. 
If  the  previous  statement  is  inconsistent  with  his  present  testimony  and 
he  does  not  **  distinctly  admit "  that  he  made  it,  proof  may  be  given 
that  he  did  in  fact  make  it,  but  the  circumstances  of  the  alleged  pre- 
vious statement  are  to  be  disclosed  to  the  witness  in  such  cross-examina- 
tion and  he  is  to  be  asked  whether  or  not  he  made  it.  Gan.  Evid.  Act, 
B.8.C.  1906,  ch.  145,  sec.  11;  see  B.  v.  Webb  (1914),  6  W.W.B.  358,  24 
Man.  B.  437,  27  W.L.B.  313,  22  Gan.  Gr.  Gas.  424,  sec.  10;  B.  v.  Duck- 
worth, 37  O.L.B.  197,  26  Gan.  Gr.  Gas.  314,  10  O.W.N.  267. 

Evidence  may  be  taken  out  of  Ganada  under  commission  where  thie 
witness  is  resident  out  of  Ganada.  Gode  sec.  997.  A  commissioner  may 
also  be  appointed  to  take  in  Ganada  the  evidence  of  a  material  witness 
who  is  dangerously  ill.    Gode  sees.  995,  996,  998. 

Ab  to  the  use  of  depositions  taken  on  the  preliminary  enquiry,  see 
Gode  sees.  999-1001. 

Comment  on  faUure  to  testify  in  his  own  defence] — Gan.  Evid.  Act. 
B.S.C.  1906,  ch.  145,  sec.  4. 

A  new  trial  may  be  granted  if  the  trial  judge  commented  on  the' 
failure  of  the  accused  or  of  his  wife  to  testify  for  the  defence;  and 
this  although  the  judge  before  verdict  withdrew  the  comment.  B.  v. 
Bomano  (1915),  24  Que.  K.B.  40,  24  Gan.  Gr.  Gas.  30;  B.  v.  Hill  33 
K.S.B.  253,  7  Can.  Gr.  Gas.  38;  B.  v.  Goleman,  30  Ont.  E.  108,  2  Gan. 
Cr.  Gas.  523;  B.  v.  Gorby,  1  C-sn.  Or.  Cas.  457. 
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TeHimcny  of  acoompli^ee} — ^The  jury  should  be  cautioned  a^^st 
acting  on  the  uncorroborated  testimony  of  an  accomplice.  B.  y.  Tate 
[1908]  2  KB,  680,  77  L-r.K.B.  1043;  B.  v.  Batz  (1913),  4  W.W.B. 
1231,  21  Qan.  €r.  Gas.  343,  24  W.LJL  908. 

An  accesflorj  before  the  fact  is  an  accomplice  within  this  rule.  B.  r. 
Batz,  supra;  12  Gjc.  445,  446. 

If  the  judge  charges  the  jury  that  their  verdict  depends  on  which 
witness  they  b^eve,  and  because  no  teference  was  made  to  the  one 
being  an  accomplice,  the  effect  of  the  charge  was  to  place  the  accomplice 
on  the  same  footing  as  the  ordinary  witness,  there  is  a  miscarriage  of 
jtffitioe.    B.  y.  Tate,  supra. 

Evidence  which  is  consistent  with  two  opposite  views  is  not  corrobor- 
ative of  either,  but  if  the  accused  has  denied  one  of  these  views  it  then 
becomes  corroborative  of  the  other  theory  of  the  case.  B.  v.  Peterson 
[1917]  1  W,W,B.  600,  9  Sask.  L.B.  432,  35  WX.B.  600,  27  Can.  Or. 
Oas.  3,  affirmed  in  Peterson  v.  The  King  [1917]  3  W.W.B.  345,  55 
S.C.B.  115,  28  Can.  Cr.  Cas.  332.  But  the  faUure  of  the  jury  to  f  dlow 
the  advice  of  the  judge  not  to  convict  on  the  tmcorroborated  testimony 
of  an  accomplice  will  not  alone  be  ground  for  a  new  trial.  B.  y.  Betchel 
(1912),  2  W.W.B.  624^  21  W.L.B.  665,  19  Can.  Cr.  Cas.  423.  And  see 
generally  as  to  an  accomplice's  testimony;  B.  v.  Stubbs,  25  It  J  MX). 
16;  B«^v.  Frank  (1910),  21  O.L.B.  196,  16  O.W.B.  50,  16  Can.  Cr.  Gas. 
237;  B.  V.  McNuZty  (1910),  22  O.L.B.  350,  17  O.WJt.  611,  17  Can.  Cr. 
Gas.  26;  B.  v.  Tansley,  3  O.W.N.  411;  B.  v.  Beynolds  (1908),  1  Stak. 
LJEL  480,  9  W.LJ5t.  299,  15  Can.  Cr.  Gas.  209;  B.  v.  Betchel  (1912), 
2  W.W.B.  624,  21  W.L.B,  665;  Amsden  v.  Bogers  (1916),  10  W.W.B. 
1337,  9  Sask.  L.B.  323,  26  Can.  Cr.  Gas.  389;  B.  v.  Dunumt,  54  Que. 
B.C.  9,  29  Can.  Cr.  Cas.  442;  B.  v.  Quinn  (1918),  14  O.W.N.  342. 

Pri9oner  without  counsel] — On  a  trial  for  murder  if  the  prisoner  has 
no  means  with  which  to  fee  counsel  and  his  friends  have  not  provided 
counsel  for  him,  it  is  usual  for  the  court  to  assign  him  counsel  from 
the  junior  Bar  to  act  gratuitously.  The  court  copy  of  the  depositions 
on  the  preliminary  enquiry  should  in  such  cases  be  placed  at  counsel's 
disposal  or  a  copy  of  same  supplied  to  him  by  the  Grown. 

Addresses  of  counsel  to  the  jwryl — Code  sees.  942,  944. 

Juries  in  capital  cases] — The  jury  is  not  to  be  permitted  to  separate ; 
Code  sec.  945  (5) ;  and  directions  must  be  given  by  the  judge  on  any 
adjournment  that  the  jury  be  kept  together  and  provision  made  for 
preventing  them  from  holding  communication  with  anyone  on  the 
subject  of  the  trial.  Code  sec.  945.  The  verdict  may  be  taken  on  a 
Sunday  or  holiday.  Code  sec.  961.  If  the  court  is  satisfied  that  the 
jury  are  unable  to  agree  an  order  may  be  made  discharging  them  and 
a  new  jury  may  be  called.    Code  sec.  960. 

Taking  the  verdict] — Code  sees.  965,  1004. 
Death  sentence]— Coda  sees.  1062,  1063,  1008. 
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Appeals] — Code  aeca.  1013-1025. 

AppUiDaiion  for  executive  olemencyl — Code  bcc«.  1063",'  1076-1080*.' 

Execution  of  death  sentence] — Code  sees.  1064-1075. 

Attempts  to  commit  murder. 

'        •> 

264.  Every  one  ia  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life,  who,  with  intent  to  commit  murder, — 

(a)  administers  any  poison  or  other  destructive  thing  to 

any  person,  or  causes  any  poison  or  destructive  thing 
to  be  so  administered  or  taken,  or  attempts  to  admin- 
ister it,  or  attempts  to  cause  it  to  be  so  administered 
or  taken;  or, 

(b)  by  any  means  whatever  wounds  or  causes  any  grievous 

bodily  harm  to  any  person;  oi*, 

(c)  shoots  at  any  person,  or,  by  drawing  a  trigger  or  in 

any  other  manner,  attempts  to  discharge  at.aiiy  per- 
son any  kind  of  loaded  arms;  or, 

{d)  attempts  to  drown,  suffocate,  or  strangle  any  person; 
or, 

(e)  destroys  or  damages  any  building  by  the  explosion  of 
any  explosive  substance ;  or, 

(/)  sets  fire  to  any  ship  or  vessel  or  any  part  thereof,  or 
any  part  of  the  tackle,  apparel  or  furniture  thereof, 
or  to  any  goods  or  chattels  being  therein;  or, 

(g)  casts  away  or  destroys  any  vessel;  or, 

(h)  by  any  other  means  attempts  to  commit  murder. 

Origin]— Sec.  232,  Code  of  1892;  B.S.C.  1886,  ch.  162,  sec.  12;  24-25 
Vict.,  Imp.,  ch.  100,  sec.  11 ;  7  Win.  IV,  and  1  Vict.,  Imp.,  ch.  85,  see.  2. 

Jwisdiction  of  sessions  excluded] — See  sec.  583.  .The  offence  is  not 
subject  to  summary  trial  under  Part  XVT,  because  it  is  not  triable  by 
the  Sessions.    Code  sec.  777. 

Attempt  to  murder] — If  two  persons  are  engaged  in  a  common  un- 
lawful enterprise,  and  one  of  them,  to  avoid  apprehension,  attempts 
murder,  both  may  be  found  guilty  of  the  felony  if  the  jury  are  satisfied 
from  their  conduct  at  the  time  that  at  any  moment  there  was  a  deter- 
mination on  the  part  of  each  to  aid  the  other  in  escaping  arrest;  but  if 
it  can  be  ascertained  which  actually  made  the  attempt,  the  sentence  on 
him  should  be  the  heavier;  B.  v.  Pridmore  (1913),  8  Cr.  App.  B.  198; 
and  see  as  to  constructive  complicity,  B.  v.  Skeet  (1866),  4  F.  &  F, 
931;  B.  V.  Doddridge,  8  Cox  C.C.  335;  B.  v.  Bice,  4  O.L.B.  223,  5  Can. 
Cr.  Gas.  509. 
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On  an  indictment  for  wounding  with  intent  t«  murder,  the  jury 
should  be  directed  in  a  proper  case  that  they  were  entitled  to  find  a 
verdict  of  unlawful  wounding.     R.  v.  Parks  (1914),  10  Cr.  App.  B.  50. 

In  B.  V.  Connor  (1913),  8  Cr.  App.  B.  162,  four  men  were  indicted 
on  ^ve  counts  arising  out  of  a  faction  vendetta  in  Birmingham.  Two 
counts  were  for  shooting  with  intent  to  murder,  one  for  shooting  with 
intent  to  maim,  one  for  shooting  with  intent  to  do  grievous  bodily  harm, 
and  one  for  felonious  wounding  with  intent  to  do  grievous  bodily  harm. 
The  case  was  opened,  and  the  evidence  supported  the  view  that  it  was 
one  affray  committed  within  .the  space  of  a  minute,  and  that  four 
people  took  part.  In  the  course  of  this  affray  some  one  shot,  and 
others  helped  in  the  shooting  of  the  prosecutor  and  some  one  struck  him. 
The  court  held  that  where,  without  objection,  the  circumstances  arising 
out  of  one  affray  are  proved  before  the  jury,  the  verdict  may  be  that 
the  prisoners  are  guilty  of  different  acts  of  violence  arising  out  of 
that  affray,  where  there  was  no  question  of  embarrassment  or  that  the 
TV  hole  matter  could  not  be  tried  properly.  One  man  could  be  found 
guilty  of  shooting  with  intent  to  murder,  and  another  man  with  striking 
with  intent  to  cause  grievous  bodily  harm.  B.  v.  Connor  (1913),  8  Cr. 
App.  B.  152. 

Prisoner's  confession  induced  hy  false  statement  of  police^ — In  R.  v. 
White,  18  O.L.B.  840,  the  prisoner,  White,  was  tried  for  attempting 
to  murder  J.P.,  whose  wife,  M.P.,  was  tried  at  the  same  lime  for 
aiding  tnid  abetting  in  the  attempt.  Before  the  trial,  and  while  White 
was  in  custody,  a  police  officer  made  an  untrue  statement  to  him,  that 
M.P.  had  "  done  some  talking "  about  the  matter,  upon  which  White 
voluntarily  made  statements  to  the  officer  as  to  the  key  of  J.P.'s  house, 
and  as  to  a  club  which  he  said  he  had  used.  It  was  held  that  evidence 
was  properly  admitted  as  to  the  statements  made  by  White  with  regard 
to  the  key  and  the  club.  Subsequently  to  the  making  of  the  untrue 
statement  by  the  police  officer,  conversations  were  overheard  between 
W.  and  his  father  and  between  White  and  M.P.,  in  which  the  former 
admitted  his  guilt.  That  evidence  was  held  to  have  been  proi>erly 
admitted  as  to  these  conversations.  B.  v.  WTiite,  18  O.L.B.  840,  15  Can. 
Cr.  Cas.  30.  Though  the  practice  is  not  to  be  approved  of,  it  is,  gener- 
ally speaking,  no  objection  to  the  admissibility  of  a  prisoner's  confession 
that  it  was  obtained  by  means  of  a  trick  or  artifice  practised  upon  him 
by  the  officer  or  other  person  to  whom  it  was  made.    B.  v.  White,  supra. 

Sub-sec.  (a) — "Administers*^  any  poison,  etc.] — Where  a  servant  in 
preparing  breakfast  for  her  mistress  put  arsenic  into  the  coffee,  and 
afterwards  told  her  mistress  that  she  had  prepared  the  coffee  for  her, 
and  the  mistress  drank  the  coffee,  it  was  held  that  this  was  an  *'  admin- 
istering "  within  the  corresponding  English  statute,  7  Wm.  IV,  and  1 
Vict.,  ch.  85,  sec.  2,  re-enacted  24-25  Vict.,  ch.  100,  sec,  11.  B.  v.  Harley 
(1830),  4  C.  &  P.  369.     And  it  has  been  held  that  a  poisonous  berry 
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given  with  intent  to  kill  is  "  administered  "  although  by  reason  of  beinf^ 
given  entire  in  the  pod  whieh  will  not  dissolve  indie  stomach  no  injurious 
effects  followed.    R.  v.  Cluderay  (184»),  1  Den.  C.C.  514,  4  Cox  0.0.  84. 

Where  the  aeeused  with  intent  to  murder  gave  poison  to  A.  to  ad- 
minister as  a  medicine  to  B.^  but  A.  neglecting  to  give  it  to  B.,  it  was 
by  chance  given  to  B.  by  a  child,  this  was  held  an  administering  hy  the 
accused.    B.  v.  Michael  (1840),  2  Mood.  CO.  120,  9  C.  &  P.  356. 

Sub-see.  (6) — "  Wounds  "]— To  constitute  a  "  wound  "  the  continuity 
of  the  skin  must  be  broken.  B.  v.  Wood  (1830),  1  Mood.  C.C.  278.  There 
must  be  a  division  not  merely  of  the  cuticle  or  upper  skin  but  of  the 
whole  skin.  B.  v.  McLaughlin  (1838),  8  C.  &  P.  635;  B.  v.  Becket 
(1836),  1  M.  &  Bob.  526;  B.  v.  Smith  (1837),  8  C.  &  P.  173;  B.  y. 
Warman  (1846),  1  Den.  183;  B.  v.  Briggs  (1831),  1  Mood.  C.C.  3lrf; 
B.  V.  Becket  (1836),  1  M.  &  Bob.  526.  ,     ... 

Sub-see.  (6) — 'grievous  bodily  harm} — If  the  bodily  injury  be  such 
as  seriously  to  interfere  with  health  or  comfort  that  is  sufficient,  and  it 
is  not  necessary  that  it  should  be  either  permanent  or  dangerous.  B.  v. 
Cox  (1818),  B.  &  B.  362;  B.  v.  Ashman  (1858),  1  F.  &  F.  88. 

Sub-see.  (c) — Shooting  with  intent] — ^Possession  of  burglai^s  tools 
at  the  time  of  the  shooting  may  be  evidence  of  intent.  B.  v.  Mooney, 
15  Que.  K.B.  57.  Where  the  accused  was  charged  with  wounding  T.  with 
intent  to  murder  him,  and  it  appeared  in  evidence  that  the  defendant 
intended  to  murder  M.  and  that  he  shot  at  and  wounded  T.,  supposing  him 
to  be  TSL,  and  the  jury  found  that  he  intended  to  murder  the  man  at 
whom  he  shot,  supposing  him  to  be  M.,  the  conviction  was  uplield.  B.  v. 
Smith  (1856),  Dears.  559,  25  L.J.M.C.  29;  B.  v.  Stopford  (1870),  11 
Cox  C.C.  643;  and  see  Code  sec.  259;  B.  v.  Fretwell,  L.  &  C.  443,  9  Cox 
C.C.  471,  33  L.J.M.C.  128. 

Sub-sec.  (c) — Attempts  to  discharge  loaded  arms] — If  a  person  in- 
tending to  shoot  another  puts  his  finger  on  the  trigger  of  a  loaded  fire- 
arm, but  is  prevented  from  pulling  the  trigger,  it  is  nevertheless  an 
attempt  to  discharge  loaded  arms  under  this  section.  B.  v.  Duckworth 
[1892]  2  Q.B.  83,  17  Cox  C.C.  495;  B.  v.  Brown  (1883),  10  Q.B.D.  381; 
(B.  V.  St.  George  (1840),  9  C.  &  P.  483,  overruled.) 

The  expression  "  loaded  arms "  includes  any  gun,  pistol  or  other 
arm  loaded  with  gunpowder,  or  other  explosive  substance,  and  ball,  shot, 
slug  or  other  destructive  material,  or  charged  with  eothpreseednir -1111(1 
1>all,  shot,  slug  or  other  destructive  material.    Sec.  2  (19). 

Sub-sec.  {h) — By  any  other  means  attempts  to  commit  murder} — 
Where  a  woman  jumped  out  of  a  window  to  avoid  the  violence  of  her 
husband,  it  was  held  that  to  constitute  this  offence  it  must  be  proved 
that  he  intended  by  his  conduct  to  make  her  jump  out.  B.  v.  Donovan 
(1850),  4  Cox  C.C.  401. 

The  sending  or  placing  of  infernal  machines  with  intent  to  murder  is 
within   this  sub-section.     B.  v.  Mountford    (1835),  Mood.  C.C.  441,  3 
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Bum.  Or.,  6th  ed.,  280  (n).  Attempts  to  commit  suicide  are,  however* 
not  included.  B.  v.  Burgess  (1862),  9  Cox  O.G.  302,  L.  &  0.  258,  32 
LJ'.M.C.  55;  but  come  under  see.  270  of  the  Code. 

Drapffit^  with  tntent]— 6ec    sees.  216,  264,  276,  277,  278,  303-306. 

Wounding,  or  diadblinff  with  intent^ — See  sees.  273-282. 

Assaults  generally'i — See  sees.  290-296. 

Wounding  with  intent  to  do  grievous  bodily  hami] — See  sec  273. 

Wounding  or  inflicting  grievous  bodily  hami} — See  sec.  274. 

Wounding  public  officer  on  duty} — See  sec.  275. 

Attempts  generaXlyl — Code  sec.  72. 

Letters  threatening  murder. 

265.  Every  one  is  guilty  of  an  indictable  qffence  and  liable 
to  'ten  years'  imprisonment  who  sends,  delivers  or  utters,  or 
directly  or  indirectly  causes  to  be  received,  knowing  the  contents 
tliereof,  any  letter  or  writing  tlireatening  to  kill  or  murder  any 
person. 

Ofipin]— Sec.  233,  Code  of  1892;  B.S.C.  1886,  ch.  173,  sec.  7. 

Threats  to  hilX} — The  gravamen  of  the  charge  is  not  in  meaning  to 
carry  out  4he  threat  contained  in  the  letter,  but  in  sending  or  uttering 
it  with  knowledge  of  the  contents.  Compare  B.  v.  Johnson  (1913),  9 
Cr.  App.  B.  57,  where  the  charge  was  one  of  maliciously  sending  a 
letter  threatening  to  murder. 

*•  JTrittn^  "3— See  definition  in  sec.  2,  sub-sec,  (42). 

Jurisdiction  of  eessions  exchkded} — Code  sec.  583. 

Jurisdiction  of  summary  trial  excluded} — Code  sec.  777. 

Fostal  offences  gen£rally}—^ee  Code  sees.  3,  207,  209,  364,  365,  366, 
400,  407,  449,  451,  510d,  516,  538,  867,  869,  and  the  Post  Office  Act 
B.S.C.  1906  ch.  66. 

Blackmail,  threats  and  tntimidafton]— See  sees.  216  (h)  265,  332, 
450,  451,  452,  463,  454,  501,  516,  538,  478,  748. 

Conspiring  to  murder*— Counselling  niirder. 

266.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment,  who, — 

(a)  conspires  or  agrees  with  any  person  to  murder  or  to 
cause  to  be  murdered  any  crther  person,  wheilier  Uie 
person  intended  to  be  murdered  is  a  subject  of  His 
Majesty  or  not,  or  is  within  His  Majesty's  dominions 
or  not;  or, 
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( 

(b)  counsels  or  attempts  to  procure  any  person  to  murder 
such  other  person  anywhere,  although  such  person 
is  not  murdered  in  consequence  of  such  counselling 
or  attempted  procurement. 

Origin}— 8eG,  234,  Code  of  1892 ;  B.S.C.  1886,  ch.  162,  sec.  3. 

Counselling  murder] — This  offence  may  be  committed  by  the  publica- 
tion of  a  newspaper  article  exalting^  in  the  assassination  of  a  foreign 
monarch  and  commending  it  as  an  example  to  revolutionists  throughout 
the  world;  and  the  counselling  need  not  be  directed  to  any  partieplar 
person.    R.  v.  Most  (1881),  7  Q.B.D.  244;  14  Cox  C.C.  583.^ 

Where  the  indictment  is  for  soliciting  another  to  commk  murder  it 
is  unnecessary  to  negative  the  commission  of  the  murder  which,  if 
committed,  would  render  the  accused  guilty  of  the  principal  offence  as 
an  accessory  before  the  fact  (sec.  69),  for  it  cannot  be  intended  that 
the  principal  offence'  has  been  committed  where  it  is  not  charged. 
1  Stark,  Cr.  Plead.,  2nd  ed.,  148;  B.  v.  Higgins  (1801),  2  East  5,  6  B.B. 
615. 

Counselling  or  inciting  offences  generallyl — See  sec.  69. 

Jurisdiction  of  sessions  excluded] — Code  sec.  583. 

Jurisdiction  of  summary  trial  excluded] — Code  sec.  777. 

Aeeessory  after  the  fact  to  murder* 

267.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life,  who  is  an  accessory  after  the  fact  to 
murder. 

Originl—See.  235,  Code  of  1892. 

Assisting  a  murderer  after  the  crime] — ^Theliccused  tnusif  be  {H-^ve^ 
to  have  done  some  act  to  assist  the  murderer  personally:  B^  v.  Chappie 
(1840),  9  C.  &  P.  355;  or  by  emplojdng  another  person  to  harbour  or 
relieve  him.  B.  v.  Greenacre  (1837),  8  C.  &  P.  35;  B.  v.  Butterfield 
(1843),  1  Cox  C.C.  39;  E.  v.  Lee  (1834),  6  C.  &  P.  536;  B.  v.  Jarvis 
(1837),  2  M.  &  Bob.  40;  or  some  other  act  within  the  terms  of  Code 
sec,  71  in  reference  to  the  murder. 

Exception  as  to  husband  or  wife  of  pr^cipal  offender] — See  sec.  71 
(2) ;  and  as  to  evidence  see  Canada  Evidence  Act,  B.S.C.  1906,  ch.  145, 
sec  4,  as  amended  by  6  Edw.  VII,  Can.,  ch.  10,  sec.  1. 

Indictment  of  acoessory  after  the  fact  to  murder] — An  accessory 
before  the  fact  is  a  party  to  the  principal  offence  an4  may  be  charged 
therewith,  but  an  accessory  after  the  fact  is  not  a  party  to  it  so  as  to 
be  so  chargeable,  but  is  to  be  charged  with  the  separate  offence  of 
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being  such  accessory.  Sec.  856  precludes  the  joinder  with  a  charge  of 
murder  of  a  count  charging  any  olBTence  other  than  murder,  and  it  would 
seem  that  an  ficcessory  after  the  fact  to  murder  should  be  charged  by 
a  separate  indictment  notwithstanding  the  general  wording  of  sec.  849. 

Accessories  after  the  facf] — See  sec.  71  on  this  subject  generally. 

Jurisdiction  of  sessions  ezcliAded} — Code  sec.  583. 

Jurisdiction  of  summary  trial  excludedj — Code  sec.  777. 

• 

Panlshmeiit  for  numslaiigliter. 

2d8.  Every  one  who  commits  manslaughter  is  guilty  of  an 
indictable  offence^  and  liable  to  imprisonment  for  life. 

Orii/inl— Sec.  236,  Code  of  1892;  B.S.C.  1886,  ch.  162,  sec.  5. 
Jurisdiction  of  sessions  excluded] — See  sec.  583. 

Suicide. 
Aiding  or  counselling  suicide. 

269.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life  who  counsels  or  procures  any  person 
to  commit  suicide,  actually  committed  in  consequence  of  such 
counselling  or  procurement,  or  who  aids  or  abets  any  person  in 
the  commission  of  suicide. 

Ori^n]— Sec.  237,  Code  of  1892. 

Common  intention  to  prosecute  an  unlawful  purpose] — See  sec  69  as 
to  aiders  and  abettors  in  the  commission  of  offences. 

Attempt  to  eoBUBit  aulelde. 

270.  Every  one  who  attempts  to  commit  suicide  is  guilty 
of  an  indictable  offence  and  liable  to  two  years'  imprisonment. 

Origin]— Sec.  238,  Code  of  1892. 

Attempt  to  commit  suidde] — An  attempt  to  commit  suicide  is  now 
viewed  in  England  as  an  attempted  "  felony."  B.  v.  Mann  [1914]  2 
K.B.  117,  10  Cr.  App.  R.  31,  explaining  B.  v.  Burgess,  L.  &  C.  258;  and 
see  B.  V.  Bobinson  [1915]  2  K.B.  342.  The  Canadian  Criminal  Code, 
sec.  14,  abolishes  the  distinction  between  felony  and  misdemeanour.  Code 
sec.  1033  enacts  that  an  inquest  or  judgment  of  felo  de  se  shall  not 
cause  anv  attainder  or  forfeiture. 

Drunkenness  as  affecting  intentZ — Compare  sec.  259  as  to  mttrder. 
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Negl€4:i  in  Childbirth  and  Concealing  Dead  Body, 

Neglecting  to  obtain  asslstanee  in  eblldblrtlu 

271.  Every  woman  is  guilty  of  an  indictable  offence  who, 
with  either  of  the  intents  in  this  section  mentioned,  being  with 
child  and  being  about  to  be  delivered,  neglects  to  provide  reason- 
able assistance  in  her  delivery,  if  the  child  is  permanently  in- 
jured  thereby,  or  dies,  either  just  before,  or  during,  or  shortly 
after  birth,  unless  she  proves  that  such  death  or  permanent 
injury  was  not  caused  by  such  neglect,  or  by  any  wrongful  act 
to  which  she  was  a  party,  and  is  liable, — 

{a)  if  the  intent  of  such  neglect  be  that  the  child  shall  not 

live,  to  imprisonment  for  life; 
{b)  if  the  intent  of  such  neglect  be  to  conceal  the  fact  of 
her  having  had  a  child,  to  imprisonment  for  seven 
vears. 

ftr 

Ort^tn]— Sec.  239,  Code  of  1892. 

Duty  to  provide  necessaries  for  child] — Code  sees*  241,  242,  242a.; 
and  aec  8cc.  256  as  to  acceleration  of  death;  sees.  252,  257  and  262,  as 
to  eaoaing  death  by  omission  of  duty. 

Concoalfaiff  dead  body  of  child. 

272.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment,  who  disposes  of  the  dead  body  of 
any  child  in  any  manner,  with  intent  to  conceal  the  fact  that 
its  mother  was  delivered  of  it,  whether  the  child  died  before,  or 
during,  or  after  birth. 

Origin^'-Bec  240,  Code  of  1892;  B.S.G.  1886,  eh.  162,  sec.  49;  24-25 
Vict.,  Imp.,  eh.  100,  sec.  60;  32-33  Vict.,  Can.,  ch.  20,  sec  61. 

Verdict  on  acquittal  on  murder  charge] — On  an  indictment  for  the 
murder  of  a  child  recently  born  and  acquittal  of  that  offence,  the  jury 
is  empowered,  if  the  facts  warrant  it,  to  brin^  in  a  conviction  for  con- 
cealment of  birth.    Bee.  952. 

ConcealmerU  of  "birth] — ^Although  the  mere  denial  of  the  birth  will 
not  support  a  conviction;  R.  v.  Turner  (1839),  8  C.  &  P.  755;  it  is  a 
factor  in  proof  of  the  offence.  R.  v.  Pich^  (1879),  30  IT.C.C.P.  409. 
What  is  a  disposition  with  intent  to  conceal,  must  depend  on  the  circum- 
stances of  each  particular  case.  The  most  complete  exposure  of  the 
hodj  might  b^  a  concealment,  ex.  gr,  if  placed  in  a  secluded  place  where 
the  body  would  not  be  liMy  to  be  found.    R.  v.  Brown  (1870),  L.B..1 

319 


t§«7«l  Criminal  Coi>e  (Part  VI)  . 

C.C.B.  244;  B.  v.  GtBorge,  11  Cox  C.C.  41;  B.  v.  Bosenberg  (1906),  70 
J.P.  264. 

"  Child  "]— See  Code  sec.  251. 

Intent  to  conceal] — Former  statutes  required  that  there  jdiould  be  a 
"secret  disposition"  of  the  dead  body. 

Under  the  former  law  it  was  held  to  be  a  "  secret  disposition  "  where 
the  woman  placed  the  dead  body  of  the  child  of  which  she  had  been 
delivered  between  a  trunk  and  the  wall  of  a  room  in  wliich  she  lived 
alone,  and  on  being  charged  with  having  had  a  child  she  at  first  denied 
it,  but  being  pressed  she  pointed  out  where  >the  body  was.  B.  v.  Piehidy 
30  U.C.CP.  409. 

A  final  disposition  of  the  body  of  the  child  is  not  essential,  and  it  is 
an  offence  if  it  be  hid  in  a  place  from  which  a  further  removal  was 
contemplated.  B.  v.  Goldthorpe  (1841),  2  Moo.  C.C.  244;  B.  v.  Perry 
(1855),  Dears.  471. 

^Vhere  the  only  evidence  was  that  the  woman  had  l>cen  delivered  of  a 
child  the  body  of  which  was  taken  away  by  two  other  persons,  but  the 
prisoner  did  not  know  where  it  was  put,  it  was  held  insufi&cient.  B.  v. 
Bate  (1871),  11  Cox  C.C.  686. 

There  must  be  an  identification  of  the  body  found  as  being  that  of 
the  child  of  which  she  is  alleged  to  have  been  delivered.  B.  v.  Williams 
(1871),  11  Cox  C.C.  684. 

It  must  also  be  proved  that  the  body  concealed  was  that  of  a  child 
dead  at  the  time  of  the  disposal  or  concealment.  B.  t.  Bell  (1874), 
Irish  B.  8  C.L.  541;  B.  v.  May  (1867),  16  L.T.  Bep^  368;  lOOox  CGl 
448. 

The  mere  denial  of  the  birth  is  not  sufficient  proof  of  intent  to  con- 
ceal. B.  y.  Turner  (1839),  8  C.  &  P.  755.  It  must  be  shown  that  the 
accused  did  some  met  of  disposal  of  the  body  after  the  child  was  dead. 
Ibid. 

The  fact  that  the  mother  had  previously  allowed  the  birth  to  be 
known  to  some  persons  is  not  conclusive  evidence  negativing  intent  to 
eonceaL  B.  v.  Douglas  (1836),  1  Mood.  C.C.  480;  B.  v.  Cornwall  (1817), 
B.  &  B.  336;  B.  v.  Morris,  2  Cox  C.C.  489. 

Confcseion  as  evidence] — ^A.  being  questioned  by  &  police  eonstable 
about  the  concealment  of  a  birth  gave  an  answer  which  caused  the  officer 
to  say  to  her,  **  It  might  be  better  for  you  to  tell  the  truth  and  not  a 
lie  " ;  and  it  was  held  that  a  further  statement  made  by  her  to  the  officer 
was  inadmissible  in  evidence,  as  not  lieing  free  and  voluntary.  She  was 
taken  into  custody  on  the  same  day,  placed  with  two  accomplices,  and 
charged  with  the  concealment  of  birth.  All  three  then  made  statements. 
It  was  held  that  those  made  by  the  accomplices  could  not  be  deemed 
to-be  affeeted  by  the  previous  inducement  to  A.  and  were  therefore 
admissible  against  themielvfs,  although  that  made  by  A.  wm  inadxnia- 
fib^,     THifU  before  the  magiatratp  for  tke  preliminary  inquiry  the 
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three  prisouers  received  the  formal  caution  (sec.  591)  from  the  magis- 
trate aa  to  anything  they  wished  to  say  in  regard  to  the  charge,  and  A. 
then  made  a  statement  which  was  taken  down  in  writimg  ahd  attached 
to  the  deposition,  and  this  latter  statement  waa  admissible  in  evidence 
against  her.    B.  v.  Bate  (1^71),  11  Cox  CO.  686. 

Neglect  in  ohUdbirih  occasioning  death  of  or  perma'nent  injury  to 
cAOd]— See  see.  271. 

Neglect  to  regieter  6trtfc)-^Thi8  sulliject  is  dealt  with  by  provincial 
law  and  penalties  provided  for  default.  In  Ontario^  see  the  Vital 
Statistics  Aet,  B.8.O.  1914,  ch.  49. 

Bamieide  by  injury  to  child  before  hinrth'} — 6er  sees.  251  (2),  271 
and  306. 

Bodily  Injuries  and  Acts  and  'Omissions'  Gaming  Danger  to 

'   ike  Ptti^oh. 

Wounding  with  Intent 

273.  Every  one  is  guilty  of  ai;i  indictable  off<juce  aud  liable 
to  iiiiprLsouineiit  for  life  who^  with  intent  to  maim,  disfigure  or 
disable  any  person,  -or  to  do  some  other  grievous  bodily  harm 
to  any  person,  or  with  intent  to  resist  or  prevent  the  lawful 
apprehension  or  detainer  of  any  person,  unlawfully  by'  any 
means  wounds  or  causes  any  grievous  bodily  harm  to  any  per- 
son, or. shoots  at  any  person,  or  by  drawing  a  trigger,  or  in  any 
other  manner,  attempts.  ^  discharge. any.  kii>d  of ,  loaded  arms 
at  any  person^    -    . 

Or»^*n]— Sec.  241,  Code  of  1892 ;  ft.jS.C.  1886,  ch.  162,  sec.  13. 

Shooting  with  intenf] — Where  intent  is  an  ingredient  of  a  crime 
it  must  be  shown  by  the  prosecution,  and  it  is  error  to  direct  the  jury 
that  the  onus  of  proof  to  satisfy  them  that  a  gun  was  discharged  acci- 
dentally was  upon  the  accused ;  the  accused  ought  not  to  be  found  guilty 
if  he  satisfies  them  that  it  i$i  reasomiably  possible  that  he  did  not  intend 
to  do  it.  Per  ChanneU,  J.,  in  B.  v.  DaVie^  (1^13),  %  CV.  App.  R.  211. 
The  maxim  that  the  law  presumes  a  ihan  to  intend  the  Aatttrar  conse- 
quences of  his  acts  refers  only  t6  his  eonsetous  acts,  not  to  his  mistakes. 
Ibid. 

**  With  intent  to  maim^  disfigure'  or  disable  "'\'^To  aiaim  is  to  injure 
any  part  of  a  man's  body  wh,ich  n|ay  .re^er  him,  in  fightiii^,  less  able 
to  defend  himself  or  'to  annoy, his  ex^eoiyi  X  9awk.^(c}u  44,r9ec.  I9,  B.;  v. 
SulliTan.  (1841),  C.  ^.  Mar.:  ^09. .  7o  .disfigure  49  to  do,. some  eKtemal 
injnry  which  may  detpact "from -his.  persOQid  appearance.  To  disajble 
is  to  do  something  which  i^reat^a  a  permanei^t  (jlisabUity  and  not  n>erely 
a  temporary  injury.  Archbold  Cr.  Plead.  (19jp(>),  807  j  B.  v.  Boyce 
(1824),  1  Mood.  C.C.  29. 
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With  irUeni  **  to  do  some  other  ffrievous  lodil^  harvi "] — ^The  intent 
jiifny  be  inferred  from  the  not  committed.  R.  v.  Le  Bante,  2  Ghddert  & 
Oxley  (N.SO  401. 

A  person  who  fires  a  loaded  pistol  into  a  gronp  of  persons,  not  aiming 
at  any  one  in  particular,  but  intending  generally  to  do  grievous  bodily 
harm,  and  who  hits  one  of  them,  may  be  convicted  on  an  indictment 
charging  him  with  shooting  at  the  person  he  has  hit  with  intent  to  do 
grievous  bodily  harm  to  that  person.  R,  v.  Fretwell  (1864),  L.  &  C. 
443,  9  Cox  C.C.  471. 

An  indictment  charging  the  accused  witli  wonnding  A.  with  intent 
to  do  him  grievous  bodily  injury  wiU  be  supported  by  evidence  that  he 
intended  to  do  grievous  bodily  harm  to  the  man  he  wounded,  and  who. 
in  fact  was  A.,  although  the  accused  did  not  think  that  he  was  A.,  but 
somebody  else.  R.  v.  Stopford  (1870),  11  Cox  C.C.  643.  It  will  also  be 
sufficient  under  this  section  that  the  defendant  wounded,  etc.,  any  person 
with  intent  to  inflict  grievous  bodily  harm  on  a  third  person.  R.  v. 
Latimer  (1886),  17  Q.B.D.  359,  16  Cox  707. 

With  intent  to  resist  apprehension,  etc.] — The  apprehension  of  de- 
tainer which  is  the  subject  of  the  "intent  to  resist  or  prevent,"  must 
have  been  a  lawful  apprehension  or  detainer.  See  as  to  justiflcation  of 
arrest  or  other  detention,  sec.  23  e<  seq. 

Unlawfully  wounds  or  causes  any  grievous  bodily  harmi — Compare 
with  sec.  242  (&). 

An  injury  seriously  interfering  with  health  or  comfort,  although 
neither  permanent  nor  endangering  life,  is  sufficient.  R.  v.  Ashman 
(1858),  1  F.  &  F.  88;  R.  v.  Cox  (1818),  R.  &  R.  362. 

As  to  matters  of  justiflcation  and  excuse,  see  sees.  16*68. 

Attempts  to  discharge  loaded  ami'i — There  may  be  such  an  "  at- 
tempt" where  a  revolver  was  drawn  but  the  other  person  seized  the 
offender  and  successfully  resisted  his  efforts  to  shoot.  R.  v.  Linneker 
[1906],  2  K.B.  99. 

Verdict  for  any  included  lesser  offence  proved] — Code  sec.  951. 

Unlawfully  inflicting  grievous  bodUy  harm] — Code  sec.  274. 

Unlawful  wowiding] — Code  sec.  274. 

Wotinding  with  intent  to  murder] — See  sec.  264. 

Carrying  offensive  weapon  witho^it  permit] — Code  sec.  118. 

Possessing  revolver,  etc.,  with  intent  to  injure] — Code  sec.  121. 

Pointing  revolver  loaded  or  unloaded] — Code  sec.  122. 

Amhignot$s  or  defective  verdict] — See  Code  sec.  1004  et  seq.  as  t«) 
passing  sentence;  R.  v.  Bdmonstone  (1907),  15  O.L.R.  325,  13  Can.  Cr. 
Cas.  125;  Slaughenwhite  v.  Th9  King,  35  S.C.R.  607,  9  Can.  Cr.  Cas. 
173,  reversing  R.  v.  Slaughenwhite  37  N.S.R.  382,  9  Can.  Cr.  Gas.  53. 

Suspended  sentcjice] — Code  sec.  1081;  R.  v.  Pettipas  (No.  2),  18 
Can.  Cr.  Cas.  74   (N.S.). 
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Woandiiip.— Inflicting  grleTOus  bodily  harni. 

274.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment  who  unlawfully  wounda  or  inflicts 
any  grievous  bodily  harm  upon  any  other  person,  either  with  or 
without  any  weapon  or  instrument. 

Orvw]— Sec.  242,  Code  of  1892 ;  B.S.C.  18S6,  ch.  162,  iSec.'  14 ;  24-25 
Vict.,  Imp.,  ch.  100,  $ec«'20.  .    , 

"  Unlawfully  wouridJi  **} — One  reported  deciaion  would  limit  the  appli- 
cation of  the  wor^  "  unlawfully  "  to  the  wounding  and  declare  that  if 
the  charge  be  for  inflicting  grievous  bodily  harm  it  need  not  be  stated 
as  having  been  done  "unlawfully."  B.  v.  Treadwell,  5  Can.  Cr.  Caa. 
461.  Such  does  not  appear  to  ibe  the  eorreet  reading  of  the  section. 
The  English  Act  from  which  it  is  taken  uses  the  phrase  "  unlawfully 
and  maliciously  wound  or  inflict  any  grievous  bodily  harm  " ;  and  under 
it  the  bodily  harm  must  clearly  have  been  unlawful  and  malicious. 

Orievoui  bodily  harm]-^ti  under  a  well-grounded  apprehension  of 
personal  injury  by  the  defendant,  anyone  in  escaping  therefrom  is  phy- 
sically hurt,  the  defendant  is  guilty  of  inflicting  grievous  bodily  harm. 
B.  V.  Beech  (1912),  7  Cr.  App.  B.  197;  B.  v.  Halliday  (1889),  54  J.P. 
312;  38  W.B.  256;  B.  v.  Donovan,  4  Cox  C.C.  S99.  The  intention  to  do 
grievous  bodily  harm  may  be  general  without  being  directed  particu- 
larly to  the  person  injured.    B.  v.  Fretwell,  S3  L.J.M.C.  128. 

The  words  "grievous  bodily  harm"  have  no  technical  meaning.  In 
their  natural  sense,  injuries  which  resulted  in  death  would  be  included 
as  well  as  those  which  did  not  result  fatally.  B.  v.  Union  Colliery  Co., 
7  B.C.B.  247,  3  Can.  Cr.  Cas.  528,  same  case  in  appeal,  31  S.C.B.  81; 
4  Can.  Cr.  Cas.  400.  It  is  injury  of  greater  degree  than  that  embraced 
in  the  phrase  "  actual  bodily  harm  " ;  B.  v.  Hostetter,  5  Terr.  L.B.  363, 
7  Can.  Cr.  Cas.  221 ;  but  not  necessarily  of  a  permanent  or  dangerous 
character.  B.  v.  Archibald,  4  Can.  Cr.  Cas.  159.  It  is  an  injury  which 
seriously  interferes  with  comfort  or  health.  B.  v.  Archibald,  4  Can.  Cr. 
Cas.  159;  B.  v.  Aihman,  1  P.  &  F.  88;  B.  v.  Clarence,  22  Q.B.D.  23; 
B.  V.  Martin,  8  tJ.B.D.  54,  14  Cox  C.C.  633. 

W'ounSing  officer,  or  person  assisting,  in  exeeniion  of  duty^ — Code 
sec.  275. 

Verdict  for  lesser  offence  proved^ — Code  sec.  951.  A  verdict  for 
comnion  assault  may  be  received.  B.  v.  Canwell,  11  Cox  C.C.  263 ;  B.  v. 
Oliver,  30  L.jr.M.C.  12;  B.  v.  Yeadon,  9  Cox  C.C.  91,  L.  &  C.  81;  B.  v. 
Taylor  L.B.  1  C.C.B.  194.  But  justices  holding  a  preliminary  enquiry 
for  the  greater  offence  without  power  of  trial  of  same  cannot  without 
a  fresh  information  assume  to  try  .the  charge  as  one  of  common  assault 
over  which  they  had  summary  jurisdiction.  Miller  V,  Lee  25  A.B.  428, 
2  Can.  Cr.  Cas.  282;  B.  v.  Lee,  2  Can.  Cr.  Cas.  238;  Goodwin  v.  Hoifman, 
15  Can.  Cr.  Cas.  270. 
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Summary  triaf]— Codj^-.^p.  773,,, 

Xorth-fVest  Territories] — For  special  provisions  as  to  trial,  see 
X.W.T.  Act,  R.S.C.  1006,  ch.  62,  sees.  37-55.  * 

Yukon  Territory]-'lrL  the  Yukon  this  offonoe  is  triable  summarily 
without  a  jury.    The  Yukon  Act,  B.8.G.  ch<i  63,  see.  65. 

Shooting  at  the  Kingr's  Tessels^— Wounding  pabUe  officer  engaged 
in  execation  of  doty,    - 

275.  Every  one  is  guilty  of  aii  indictable  offence  and  liabk^ 
to  fourteen' years'  imprisonment  who  wilfully, — 

(a)  shoots  at  any  vessel  belonging  to  Hjs  Majesty  or  in  the 

service  of  Canadi^;  or,      , 

(b)  maims  or  wounds  any  public  officer  eugageU  in  tUc 

execution  of  his  duty  or  any  person  acting  in  aid  of 
such  officer. 

Ort^in]^Soc.  243,  Code  of  1892 ;  E.8,C.  .1886,  ch.  32,  sec  213,  ch. 
34,  sec.  99. 

**  Maim«  "] — Mauhem,  or  ^he  maiming  ^of  person^^  was  probably  at 
one  time  an  offenoe  at,  cqmsion  law  of  the  degree  of  felony;  as  the 
judgment  wa«  membrum  pro,  membro.  But  this  judgment  ivfterwards 
went  out  of  use;  partly  because  the  law  of  retaliation  is  at  best  an 
inadequate  rule. of  punishment;  and  partly  because,  upon  a  repetition 
of  the  offence^  the  punishment  could  not  be  repeated.  The  0 fiance, 
therefore,  appears  to  have  been  considered,  in  latter  times,  as  in  the 
nature  of  an  aggravated  treapass  and  a  misdemeanour  of  the  highest 
kind^    Coke  Lit.  127<i,  Bussell  Crimes,  vol.  1,  p.  971. 

A.  bodily  hurt  whereby  a  man  is  rendered  less  able  in  fighting,  to 
defend  himself  or  to  anoo>'i  his  adversary,  is  properly  a  maim  at  common 
law.  Therefore,  the  cutting  off,  or  disabling,  or  weakening  a  man's 
liand  or  finger,  or  futriking  out  his  eyes  or  foretooth,  or  depriving  him 
of  those , paj:t8,  the. loss  of  which,  in  all  animals,  abates  their  courage, 
are  held  to  be  maims;. but  the  cutting  off  his  ear,  or  nose,  or  the  like, 
are  not  held  to  be  maims  at  conunon  law;  because-  they  do  not  weaken 
a  man,  but  only  disfigure  him.  In  order  to  found  an  indictment  of 
mayhem,  the  act  must  be  done  maliciously,  though  it  matters  not  how 
sudden  the  occasion.    1  E^st  p.C,  c.  7,  s.  1. 

It  is  laid  down' that,  by  the  common  law,  if  a  person  maim  himself  in 
Older  to  have,  a  more  specious  pretence  for  asking  clu^rity,  or  to  prevent 
his  being  impressed  as  a  sailor,  or  enliated  |is  a  spicier,  he  may  be 
indicted ;  and,  on  conviction,  ^ed  and  imprisoned.  For  afl  the  life  and 
memtbers  of  every  3ubject  are  under  the  safeguard  and  protection  of 
the  King;  so  they  are  said  to  be.  in  tnanu  regis,  to  the  end  that  they 
may  servo  the  King  and  country  when  occasion  ahall  require.  Co.  LiL 
]27o. 
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Woundinff  officer  in  execution  of  duiyl — ^Where  the  officer  is  not  en- 
gaged in  the  execution  of  hia  duty  ftt  the  time  of  the  offence,  the 
charge  of  wounding  would  come  under  sec.  274.  B.  v.  Dupont,  3  Can. 
Cr.  Cas.  5(J6  (Que.) ;  B.  v.  Willianw,  21  aL.B.  467.  That  section  would 
also  apply  where  the  offence  was  the  infliction  of  grievous  hodily  harm 
and  not  a  wounding. 

*'  Pnhlic  officer  **  deftned^—Cod^  sec.  2,  sab-sec.  (29). 

StmngUng,  etc«,  with  Intent.— Giving  narcotic  witli  Intent 

279.  Every  one  is  guilty  qI- an  indictable  offence,  and  liable 
to  imprisomnent:  for.,  life  and  to  be  whipped,  who  with  intent 
thereby  to  enable  himself  or  any  other  person  to  commit,  or  with 
intent  thereby  to  assist  any  other  person  in  co'inniitting,^  any 
indictable  offence, —  *  *" 

(a)  by  any  means  whatsoever,  attempts  to  choke,  suffocate 

or  strangle  any  other  person,  or  by  any  means  cal- 
culated to  choke,  suffocate  or  strangle,  attempts  to 
render  any  other  person  insensible,  unconscious  or 
incapable  of  resistance;  or,        •     '        -     . 

(b)  unlawfully  applies  or  administers  to,  or  causes  to  be 

taken  by,  or  attempts  to  apply  or  administer  to^  or 
attempts  or  causes  to  be  administered  to  or  taken  by, 
any  person,  any  chloroform,  laudanum,  or  other 
stupefying  or  overpowering  drug,  mattev.  oi  thing. 

Ori^nl— Sec.  244,  Code  qf  1892;  R.S.C.  1886,  ch.  162,  sees.  15  and  16. 
Attempts  to  murder} — See  sec.  264. 

Drugging  with  tntentJ^See  seg9^JSaf^.^^|  S%<^7,  ^fi^*dfii^m„  > 
Punishment  by  whippingl—See  sees.  80,  204,  276,  293,  293,^^.302, 
446,  457,  1060. 

Administering  poison  to  endanger  llfe« 

277.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years*  imprisonment  who  unlawful^  administers  to, 
or  causes  to  be  administered  to  or  taken  by  any  other  person,  any 
poison  or  other  destructive  or  noxious  thing,  so  as  thereby  to 
endanger  the  life  of  such  person,  or  so  as  thereby  to  inflict  upon 
such  person  any  grievous  bodily  harm. 

OHi^w]— Sec.  245,  Code  of  1892;  B.S.C.  1886,  ch.  162,  sec.  17. 
Adminiiteru^  '*] — See  note  to  sec.  264. 

585 


«< 


[§*77]  Criminal  Code  (Part  VI) 

Any  poison  or  other  destructive  or  noa:io%ks  thing] — Some  drugs  are 
noxious  only  when  taken  in  large  quantities;  and  it  is  doubtful  whether 
the  administering  of  a  drug  in  »o  small  a  quantity  as  to  be  incapable  of 
doing  harm  although  a  larger  quantity  of  the  drug  would  be  a  poisonous 
dose,  is  administering  a  "  poison."  B.  v.  HennaJi  (1877),  13  Cox  CC. 
547;  B.  V.  Cramp  (1880),  5  Q.B.D.  307,  14  Cox  CC.  401,  42  L.T.  442. 
In  the  latter  case  it  is  suggested  that  where  the  drug  administered  is  a 
recognized  "  poison "  it  may  be  that  the  offence  is  complete  although 
the  quantity  administered  is  too  ^maU.  to  .be  npx^9us.  .  ^  ^ 

If  any  grievous  bodily  harm  is  in  fact  inflicted,  the  offence  comes 
under  sec.  277.    Tnlley  t.  Oorrie  (18fl7),  10  Cox  CO.  640,  17  L.^.TliW. 

Drugging  wUh  intent^-^^ee  sees.  216,  264,  276,  277,  278,  303«S06. 

Administering  poison  with  intent  to  injure, 

278.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  tbree  years'  imprisonment  who  unlawfully  administers  to, 
or  causes  to  be  administered  to  or  taken  by,  any  other  }>erson 
any  poison  or  other  destructive  or  noxious  thing,  with  intent 
to  injure,  aggrieve  or  annoy  such  per^n. 

Ori^M— Sec.  246,  Code  of  1892 ;  RB.O.  1886,  oh«  16&,  sec.  18. 

Intent  to  injure,  aggrieve  or  annoy} — ^Where  the  defendant  adminia- 
tered  a  drug  Jto  a  woman  and  the  jury  found  that  it  was  admimstered 
with  the  intent  to  excite  her  sexual  passion  and  desire,  in  order  that  the 
defendant  might  have  connection  with  her,  this  was  held  to  be  an  admin- 
istering with  intent  to  "  injure,  aggrieve  and  annoy  "  her.  B.  v.  Wilkins 
(1861),  L.  &  C.  89,  9  Cox  CC.  20,  31  L.J.M.C.  72;  compare  cases  under 
sees.  303-305. 

Drugging  with  intent]— See  sees.  216,  264,  276,  277,  278,  303-306. 

Cansing  bodily  Injvrles  by  cxplosirefl. 

279.  Every  one  is  guilty  of  an  indictable  oflfence  and  liable 
to  imprisonment  for  life  who  unlawfully  and  by  the  explosion 
of  an  explosive  substance  bums,  maims,  disfigures,  disables  or 
does  any  grievous  bodily  harm  to  any  person. 

Origin]— Sec.  247,  Code  of  1892;  B.S.C.  1886,  ch.  162,  sec.  21; 
Oif ences  against  the  Person  Act,  32-33  Vict.,  Can.,  ch.  20,  sec.  27 ;  24-25 
Vict.,  Imp.,  ch.  100,  sec.  28. 

Explosive  apparatus  and  witftma?^]— See  definition  of  "explosive 
substance"  in  sec.  2,  sub-sec.  (14). 

Search  warrant^— Code  sees.  628-631,  633,  635. 

Other  offences  relating  to  explosives} — See  Code  sees.  111-114,  280, 
594.  633 ;  and  the  Explosives  Act,  4-5  Geo.  V,  Can.,  Ch,  31. 

Offence  of  inflicting  grievons  bodihf  harm} — f^oo  sec.  274. 


Bodily  tirjtRifig  [§2H0] 

€ViiiflliilP  «splo^B   witli  Meal  to   iMuw;    8c»itf   •xplostvefi^-*' 
ThrowlBif  exploslye  or  destnietiTe  sibstmaMt 

280.  Every  one  who  unlawfully, — 

(a)  with  intent  to  bum,  maim,  disfigure  or  disable  any  per- 
son, or  to  do  some  grievous  bodily  harm  to  any 
person,  whether  any  bodily  harm  is  effected  or  not, 
(i)  causes  any  explosive  substance  to  explode, 
(ii)  sends  or  delivers  to,  or  causes  to  be  taken  or  re- 
ceived by,  any  person,  any  explosive  substance, 
or  any  other  dangerous  or  noxious  thing, 
(iii)  puts  or  lays  at  any  place,  or  casts  or  throws  at  or 
upon,  or  otherwise  applies  to,  any  person  an/ 
corrosive  fluid,  or  any  destructive  or  explosive 
substance;  or, 
(/>)  places  or  throws  in,  into,  upon,  against  or  near  any 
building,  ship  or  vessel,  an  explosive  substancei,  with 
intent  to  do  any  bodily  injury  to  any  person,  whether 
or  not  any  explosion  takes  place  and  whether  or  not 
any  bodily  injury  is  effected; 
is  guilty  of  an  indictable  offence  and  liable,  in  cases  within 
paragraph  (a)  of  this  section,  to  imprisonment  for  life,  and  in 
cases  within  paragraph  (5)   of  this  section  to  fourteen  years' 
imprisonment. 

Origin}— &ec.  248,  Code  of  1892;  B.S.C.  1886,  ch.  152,  sees.  22  and  23; 
Olfeneefl  a^cainst  the  Person  Act,  32-33  Vict.,  Can.,  ch.  20,  sees.  28  and  29 ; 
24-25  Vict.,  Imp.,  ch.  100,  sees.  29  and  30. 

Explosive  apparatus  and  materials} — See  definition  of  "exploHive 
substance"  in  sec.  2,  sub-sec.   (14). 

Search  warrant]— See  Code  sees.  628-631,  633,  635. 

Offences  relating  to  explosives} — Code  sees.  111-114,  279,  280, 633;  the 
Explosives  Act,  4-5  Geo.  V,  Can.,  ch.  81. 

Throwing  corrosive  >(ifid] -^Unless  the  contrary  be  proved  the  intention 
will  be  evidenced  by  the  act;  B.  v.  Bhenwick  Williams  (1790),  1  Loach 
533 ;  and  the  question  of  intent  is  for  the  jury.  B.  v.  Saunders,  14  Cox 
C.C.  180. 

Throwing  oil  of  vitriol  in  a  person's  face  has  been  held  not  to  lie  a 
"wounding,"  B.  v.  Murrow  (1835),  1  Mood.  C.C.  456. 

Throiwng  destructive  or  explosive  suhstanoe^^—ln  an  English  case  in 
1887,  it  was  held  that  boiling  water  was  not  included  in  this  phram*. 
B.  V.  Martin,  62  L.T.N.  372;  but  see  B.  v.  Crawford,  2  C.  &  K.  129. 

Wilful  damage  to  property} — Code  sec.  509,  et  scq. 
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Settings  JlwlBff  4riMi^»4indioauiii-tviip$«r*MriiiUlln8.  .die i « WHse  ito^  Im* 

281.  Every  one  is  guilty  of  an  indictable  offence  And^Kifclc 
to  five  years'  imprisonment  who  sets  or  places^  or  causes  to  be 
set  or  pkced,  any  spring^gtin,  man-trap,  or  other  engine  cal- 
culated to  destroy  human  life  or  inflict  grievous  bodily  harm, 
with  the  intent  that  the  same  or  wheireby  the  same  may  destroy, 
or  inflict  grievous  bodily  harm  upon,  any  trespasser  or  other 
person  coming  in  contact  therewith. 

2.  Every  one  who  knowingly  and  wilfully  permits  any  such 
spring-gim,  man-trap  orot>»er  engine  which  has  been  set  or 
placed  by  some  other  perso*!,  in  any  place  which  is  in,  or  after- 
wards comes  into,  his  possession  or  occupation,  to  continue  so 
set  or  placed  shall  be  deemed  to  hn\^  set  or  placed  such  gun, 
trap  or  engine  with  sudt  intent  as  aforesaid. 

^.  This  section  does*  not  extend  to  any  gin  or  trap  usually 
set  or  placed  with  i\\Q  intent  of  destroying  vermin  or  noxious 
animals.  •    .         -  ,  . 

.  Origin]— Sec.  249,  Code  of  1892,  R.S.C.  1886,  eh.  162,  sec.  24;  32-33 
Vict.,  Can.,  ch".  ^Q,  gee.  30;  24-^5  Vict.,  tmp.,  ch.  100,  sec.  31. 

Intent  to  harm  persons] — A  similar  provision  in  the  English  statute 

7  and  8  Qe6.  IV,  ch.  18,  was  held  bot  to  be  applicable  to  the  setting  of 
dog-spears  on  a  man's  own  land  with  no  intention  -to  harm  human,  beings 
and  without  having  brought  about  such  a  result.  Jordin  v.  Crump  (1841), 

8  M.  &  W.  782;  11  L.^-.  Ex."  >74."  "  '      -  "  ' 

If  death  is  c&used  by  unlawfully'  scttilig  a  Spring-gun,  the  persoti 
setting  it  is  guilty  of  manslaughter.    R.-v.  Heaton  (1896),  60  J.P.  508. 

Endangering  safety  of  railway  traffic 

282.  Every  one  is  guilty  pf.aif  indictable  offence  and  liable 
to  imprisonment  for  life  who  unlawfully, —  . 

(a)  with  intent  to  injure  er  to  endanger  the  safety  of  any 
person  travelling  oi^ 'being  upon  any  railway, 
(i)  puts  or  throws  upon  or  across  such  railway  any 

wood;  stone,  or  other  matter  or  thing, 
(ii^  takes  u]>,  ren^oves  or  displaces  any  rail,  railway 
switch,  sleeper  or  other  matter  or  thing  belong- 
ing to  such  railway,  or  injures  or  destroys  any 
track,  bridge  or  fence  of  such  railway,  or  any 
portion  thereof, 
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(iii)  .Ulni8/t'iiirafre9-»€iri-dit«nte  'jmy>  ^ficriiii  'jSv^'otittr 

machinery  belonging  to  such  railway^    ;;>-t: 
(iv)  makes  or  shows,  hi^es . px,  removes  any  signal  or 

light  upon  or  near,  to  §uch  railway, 
(v)  does  or  causes  to  be  done  any  othjer  matter  or  thing 
with  such  intent;  or,. 
(b)  throws,  or  causes  to  fall  or  strike  at,  against,  into  or 
upon  any  engi'rfc,  tender,  carriage  or  truck  usftd  and 
in  motion  upon  any  railway,  any  wood,  stone  or  other 
matter  or  thing,  with  ijjtent  to  injure  or  endanger 
the  safety  of  any  person  being  in  or  upon  such  en- 
gine, tender,  carriage  or  truck,  or  in  or  upcm  any 
other  engine,  tender,  carriage  or  truck  olany  train 
of  which  such  first  nu»nti(^ned  engine,  tender,  carriage 
or  truck  forms  ])art. 

Oriff%n}~-^Q,  250,  Code  yf  1808;  R.  8.  1886,-  di.  162,  sera.  25  and  26; 
32-33  Viot.,  Can.,  ch.  20,  sees.  31  aad  32;  •24-25  Vict.,  Imp^cli.  100,  sees. 
32  and  33. 

Any  r«tf«;ajt]^Tiw,j^urreppqi^<li^%g,;S|!^li8U,rA/i^  ?4-2^.  yi^t,,-Qb,..?7, 
sees.  35-57,  has  been  held  to  apply  to  both  public  and  private  rail^fiys; 
(yOorman  v.  Sweet  (1890),  54  J.T*.  663;  and  to  railways  not  y^  opened 
for  regular  traflSc,  but  in  use  for  the  conveyance  of  workmen  and  mater- 
ials. B.  V.  Bradford  (1860),  Bell  C.C.  268,  and  see  B.  y.  Bowray,  10 
Jur.  211. 

Endangering  lumons  on  railwaysl — Sec.  282  deals  with  the  offence 
whore  the  danjjer  is  in  ti*nf  ion  ally ''caused;  and  see.  283  where  there  is  an 
unlawful  act  or  a  wilful  omission  or -neglect  of  duty,  bat  the  intent 
set  out  in  soc.  282  is  not  charged.         *     .        • 

An  acquittal  under  thw  section  will  not  bar  an  indiotment  under 
see.  283,  for  wantonly  etidangering  the  safety  of  persons  on  railways. 
R.  T.'Oilmore  (1882),  15  Cox  C.C.  85. 

Cumulative  charpe] — Several  acts  of  obstruction  charged  against  the 
same  accused  and  continuing  for  ^veral  w&eks  may  be  treated  as  one 
eoi^tinuing  offence  at  the  option  of  the  ptoseeution,  and  i(  coaTiction  on 
an  indictment  so  treated  woiold  be  au  answgr  to  a  fresh  indictment  for 
any  of  such  acts  of  which  evidence  was  given  by  the  prosecution.  B.  v. 
Michaud,  17  Can.  Cr.  Caa.  86.  If  not  treated'  as  one  offence,  the  court 
has  a  discretion  to  order  a  separate  trial.    Ibid.;  Code  aec.  857. 

Mischief  to  ruilway  property'} — Bee  seea*  510  (A),  517-519. 

Extradition] — Under  the  Extradition  Conveation  of  1901  with  the 
U.8.A«,  ''  wilful  and  unlawful  destructiom  or  obstruction  of  railroads 
which  endangers  human  life,"  is  an  extraditable  crime^ 
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WAntonljr  endmnserlBg  Mfoty  of  penou  on  railways. 

283.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who,  by  any  unlawful  act,  or  by  any 
wilful  omission  or  neglect  of  duty,  endangers  or  causes  to  be 
endangered  the  safety  of  any  person  conveyed  or  being  in  or 
upon  a  railway,  or  aids  or  assists  therein. 

Origins-Sec.  251,  Code  of  1892;  B.S.C.  1886,  ch.  162,  sec.  27. 

Charge  laid  under  repealed  clause  of  jRailway  Aci\ — In  B.  v.  Corrigan, 
the  defendant  was  prosecuted  before  a  police  magistrate  for  a  breach  of 
the  provisions  of  s.  415  of  the  Railway  Act  of  Canada,  B.S.C.  1906,  c.  37, 
and  on  the  evidence  was  found  fixity  of  the  offence  as  charged.  No 
amendment  was  asked  for,  and  a  conyiction  was  recorded  on  the  charge 
as  laid.  Subsequently  the  magistrate  discovered  that  s.  415  had  been 
repealed,  and  he  thereupon  reserved  for  the  opinion  of  the  Court  of 
Appeal  the  question  whether  the  conviction  should  be  allowed  to  stand 
as  for  an  offence  under  sec.  283  of  the  Criminal  Code: — Held,  that  the 
convietion  could  not  be  sustained  under  a  different  statute.  B.  v.  Oorri- 
gan,  20  O.L.B.  99,  15  Can.  Cr.  Cas.  310. 

Cavsinip  bodily  iiijiry  by  anlawM  act  er  onlssiov  of  4«ty« 

284.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who,  by  any  unlawful  act,  or  by 
<loing  negligently  or  omitting  to  do  any  act  which  it  is  his  duty 
to  do,  causes  grievous  bodily  injury  to  any  other  person. 

Ortj^itt]— Sec.  252,  Code  of  1892 ;  B.S.C.  1886,  ch.  162,  sec  33. 

Neglect  of  duty  resulting  in  bodily  harm  to  another'} — The  duty  jaay 
arise  from  contract  or  be  imposed  by  statute  or  common  law.  Certain 
duties  are  imposed  by  the  Code  itself,  for  example  see  sees.  247  and  248. 
The  latter  imposes  a  legal  duty  as  regards  the  criminal  law  to  do  an 
act  which  he  undertakes  to  do,  if  omission  to  do  it  is  or  may  be  dangerous 
to  life,  and  if  the  omission  causes  bodily  injury  he  may  be  prosecuted 
under  sec.  284  subject  to  any  defence  of  lawful  excuse  which  may  arise 
under  sec^  248,  and  see  sec.  16  as  to  **  justification  and  excuse.'' 

An  acquittal  on  a  charge  of  manslaughter  is  not  a  bar  to  a  charge 
of  inflicting  grievous  bodily  injury  based  upon  the  same  circumstances. 
R.  V.  Sliea,  14  Can.  Cr.  Cas.  319;  Code  see.  274. 

The  expression  "grievous  bodily  injury"  includes  injuries  imme- 
diately resulting  in  death,  and  as  a  corporation  is  not  amenable  to  a 
(•harge  of  manslaughter,  the  death  is  as  to  it  a  circumstance  in  aggra- 
vation of  the  crime,  and  does  not  enlarge  the  nature  of  the  offence. 
K.  V.  Union  Colliery  Co.   (1900),  7  B.C.R.  247,  3  Can.  Cr.  Cas*  523; 
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affirmed  sub-nom,,  Union  Colliery  v.  The  Queen  (1900),  4  Can.  Cr.  Cas. 
400,  31  Can.  S.C.B.  81. 

LidbUity  of  corporations] — By  sec.  2,  sub-sec.  (13)  the  term  "  every 
one  "  includes  corporations  in  relation  to  sueh  things  as  they  are  capable 
of  doing.  Bee.  284  embraces  such  an  offence.  Union  Colliery  v.  The 
QHoen,  31  C^.  S.C.B.  81. 

Punishment  where  corporation  defendtmi] — ^It  is  said  that  sec.  284 
does  not  extend  the  criminal  responsibility  of  corporations  beyond  what 
it  was  at  common  law;  B.  v.  Great  West  Laundiy  Co.,  3  Can.  Cr.  Cas. 
514,  13  Man.  Xi.B.  66.  ^he  common  law  punishment  of  a  fine  is  to  be 
Imposed  on  a  corporation  convicted  under  sec.  264.  Bee  Union  Colliery 
Co.  V.  The  Queen,  4  Can.  Cr.  Cas.  400,  31  Can.  S.C.B.  81;  B.  v.  Toronto 
Bailway  Co.,  10  O.L.B.  26, 10  Can.  Cr.  Cas.  166;  Code  sees.  920  and  1029. 

• 

Injsring  persons  by  furious  driving, 

285.  Every  one  Ik  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who,  having  the  charge  of  any  car- 
riage or  motor  velucl^,  automobile  or  other  vehicle,  hy  wanton  or 
furious  driving,  or  racing  or  other  wilful  misconduct,  or  by 
wilful  neglect,  does  or  causes  to  be  done  any  bodily  harm  to  any 
person. 

Ori^]— Sec.  253,  Code  of  1892;  B.S.C.  1886,  ch.  162,  sec.  28; 
Offences  against  the  Person  Act  1861,  Imp.,  sec.  35. 

Furiotis  drvving] — A  bicycle  is  a  "  vehicle  "  under  this  section.  R.  v. 
Parker,  59  J.P.  793.  Furious  riding  on  horseback  seems  to  come  under 
sec  284  rather  than  286,  where  injnry  is  done  to  another  person. 

Misoonduet  or  neglect  in  moiorimg] — ^Driving  at  an  excessive  speed 
with  knowledge  of  defects  in  the  brakes  or  other  mechanism  of  an 
automobile  which  would  make  it  impossible  to  stop  the  car  promptly, 
IB  in  itself  evidence  that  the  act  was  wanton.  B.  v.  Seager,  15  Can.  Cr. 
Cas.  483. 

An  acquittal  on  a  charge  of  manslalighter  is  not  a  bar  to  a  charge 
of  inflicting  bodily  harm  based  upon  the  same  circumstances.  B.  v.  8hea, 
14  Can.  Cr.  Cas.' 319.  * 

Wilful  misconduct  means  misconduct  to  which  the  will  is  a  party; 
something  opposed  to  accident  or  negligence ;  the  "  misconduct "  not  the 
conduct  must  be  wilful.  It  occurs  where  the  person  guilty  of  it  knows 
that  mischief  will  result  from  it,  and  also  where  the  act  is  done  under 
the  supposition  that  it  might  be  mischievous  and  with  an  indifference 
to  his  duty  to  ascertain  whether  it  was  mischievous  or  not.  Xjewis  v. 
Great  Western  By.  Co.,  3  Q.B.D.  195,  47  L.J.Q.B.  131,  at  206;  B.  v. 
Monahan,  11  Cox  C.C,  608,  23  L.T.  168;  B.  v.  Holroyd,  2  M.  *;  B.  339; 
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Early  v.  Canadian  IjrortJien> ,  By^  8  Saak.  L.B.  27,  8  W,W.B.  486; 
Anderson  v.  Canadian  Northern  By.  [1917]  3  W.W,B.  143u  .  Compare  sec. 
509  as  to  reckless  mischi.ef . 

Verdict  for  cm  ntUmpf^ — There  mary  be  a  verdict  for  the  lesser 
offence  of  an  at  tempt'  to  ^anse  a  grievous  bodily  injury  if  4he  evidence 
warrants  it.  Code  sec.  949;  B.  v.  McCarthy  (1917),  41  O.L.B.  153^  29 
Can.  Cr.  Caa.  448.  An  attempt  implies  an  intent;  Code  sec.  72;  but 
intending  to  commit  an  offence  is<  not  the  same  as  attempting  ^  com- 
mit it.  B.  VI  JkicCarthy,; supra;  R.  v,  McPhefson,  Dears.  &  B.  197.  It 
is  open  to  the  jury  .to.  believe  any  part  of  any  evidence  and  disbelieve 
any  otlier  part ;  they  may  tJberef are  iind  th&t  there  was  an  intent,  and 
with,  that  intent  atn  >act  done  looking  to  /the  .commi89ion  of  the 
offence,  which  act  failed  of  effect.  B.  v..  McCarthy,  supra.  So  wher^ 
the  grievous  bodily  injury  resulted  from  the  second  or  third  of  three 
collisions  closely  following  one  an(>ther,  the  jury  may  find  the  attempt 
in  rcHpoct  of  the  first  collision  and  at  the  same  time  conclude  that  the 
other  rollisiuns  wore  unexpoctetl  attd  accidental.    B.  v.  McCarthy)  -Supra. 

Liability  of  driver  of  car  for  failure  to  stop  after  aeeident  happens. 

285a.  Whenever,  owing  to  the  presence  of  a  motor  car  on 
the  highway,  an  accident  has  occurred  to  any  person  or  to  any 
horse  or  vehicle  in  charge  of  any  person,  any  person  driving  the 
motor  car  shall  be  liable  on  summary  conviction  to  a  fine  not 
exceeding  fifty  dollars  and  costs  or  to  imprisonment  for  a  term 
not  exceeding  thirty  days  if  he  fails  to  stop  his  car  and,  with 
intent  to  escape  liability  either  civil  or  criminal,  drives  on  with- 
out tcndei-ing  assistance  and  giving  his  na^le  and  address. 

Originl—Cnn,  Stat.  1910,  eh.  13,  sec.  2. 

Motor,  car  qiuI  autottf^hUe  offences} — The  owner,  of  a  motor  ear  who 
is  sitting  next  to  a  driver  who  proceeds  at  a  dangerous  speed  is  taken 
to  lie  aware  of  the  dangerous  speed  and  may  be  held  to  be  guilty  of 
abetting  a  violation,  of  the  law.  DuCros  v.  Lamboume  (1906)^  22 
T.L.B.  3.  And  under  the  Motor  Car  Act  (Imp.)  in  Provincial  Motor 
Cab  Co.  V.  Dunning  [1909],  2  K.B.  599,  it  was  held  that  the  vehicle 
owner  could  be  convicted  under  that  Act  if  the  vehicle  had  been  sent 
out  by  persons  for  whom  he  was  responsible,  in  a  condition  which  did 
not  comply  with  the  law. 

For  other  offences  relating  to  the  operation  of  motor  cars,  see  tiw 
various  provincial  Statutes. 

Taying  damages  cnid  costs  to  person  aggrieved] — See  sec.  729. 
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Vaket  iMttr  e»  '^rMfMM'  &*htt>^>  eoksMfc"  - '' ' ''  -    '  - ' ' 

2o5b.  Every  one  who  takes  pr  caA§ps.,  to^.be.etatefl  ,from  a 
garage,  stable,  stand,  or  other  building  or  place,  any  ajut^^jaj^qijile 
or  motor  ear  with  intent  to  operate  or  drive  or  use  or  cause  or 
permit  the  same  to  be  operated  or  driven  or  used  without  the 
consent  of  the  owner  shall  be  liable,  on  suinmary  conviction,  to 
a  fine  not  exceeding  five  hundred  dollars  and  costs  or  to  imprison- 
ment for  any  term  not  exceeding  twelve  months,  or  to  both  fine 
and  imprisonment. 

OH^]— '1910  Can.  Stat.,  ch.  11 ;  1918  Can.  Stat.,  ch.  16. 

Unlawful  use  of  viotor  car^ — ^^The  marginal  note  to  the  official  text 
of  this  section  introduced  into  the  Code  by  the  amendment  9-10  £dw. 
VII,  ch.  11,  and  since  amended  by  increasing  the  penalty  (Can.  Stat., 
1918,  ch.  16),  is  erroneous  in  referring  to  this  offence  as  '*  (theft  of 
motor  oar."  Hirachman  v.  Beal  (l«16)y  38  O.L.B.  40,  11  O.W.N.  83, 
28  Can.  Cr.  Cas.  ^19,  reversing  37  O.L.B.  539,  10  O.W.N.  411.  The 
offence  is  not  theft  but  a  minor  offp^ce^  and  t^e  marginal  note  cannot 
change  the  effect  of  the  text  of  the  enactment.  Hirschman  v.  Beal, 
Bupra;  Attorney-General  v«  Great  Eastern  By.,  11  Ch.  D.  449,  at  460, 
461,  465.  The  Federal  Parliament  has  niade  no  special  enactment  as  to 
the  force,  if  any,  to  be  given  to  marginal  notes  in  the  statutes,  although 
it  hall  made  the  preamble  of  every  Act  a  part  thereof  "  intended  to 
aasiiit  in  explaining  the  purport  and  object  of  the  Act***  R.S.C.  1906, 
ch.  1,  sec.  14. 

Sec.  285b  is  not  an  amendment  of  the  larceny  or  theft  part  of  the 
Code,  but  an  addition  to  a  section  dealing  with  injury  caused  by  negli- 
gent driving  of  carriages  and  motor  vehicles;  and  there  is  nothing  to 
indicate  that  Parliament  intended  the  new  offence  to  be-  **  a  theft." 
Hirschman  v.  Beal,  supra,  i>er  Riddell,  J;  . 

Paying  damages  and  costs  to  person  aggriev^d'l-^^fee  sec.  729. 

Impeding  shipwrecked  person. — Impeding  person  assistinip. 

286.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment, — 

(a)  who  prevents  or  impedes,  or  endeavours  fo  prevent  or 

impede,  any  shipwrecked  }>erson  in  his  endoavonr  to 
IS  life;  or, 

(b)  who  without  reasonable  cause  prevents  or  impedes,  or 

endeavours  to  prevent  or  im|iede,  any  person  in  hi< 
endeavour  to  save  tWciifP  (ffjlYly'i^lii^p^hVtem  l^Hi)\<. 

Ori^l— Sec.  254,  Code  of  1692;  ks!C.'  18S(^.  ch.  SI,  sop!  .^^S;^** 
Shipwrecked  person^ — See  sec.  2  (33). 
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LeariBg  hele  in  lee  uifianle4«— I^etTlag  miiised  mlae  n^guvdeiU-- 
Neyleet  to  Make  Inelesure  after  eoiiTlclioiu— Manslaugbter  by 
select  to  guard  hole. 

287.  Every  one  is  guilty  of  an  oflfence  and  liable,  on  sum- 
mary conviction,  to  a  fine  or  imprisonment  with  or  without  hard 
labour,  or  both,  who, — 

(a)  cuts  or  makes,  or  causes  to  be  cut  or  made,  any  hole, 
opening,  aperture  or  place,  of  sufficient  size  or  area 
to  endanger  human  life,  through  the  ice  on  any  navi- 
gable or  other  water  open  to  or  frequented  by  the 
public,  and  leaves  such  hole,  opening,  aperture  or 
place,  while  it  is  in  a  state  dangerous  to  human  life, 
whether  the  same  is  frozen  over  or  not,  uninclosed 
by  bushes  or  trees  or  unguarded  by  a  guard  or  fence, 
of  sufBciemt  height  and  strength  to  prevent  any  per* 
son  from  accidentally  riding,  driving,  walking,  skat- 
ing or  falling  therein ;  or, 
(h)  being  the  owner,  manager  or  superintendent  of  any 
abandoned  or  unused  mine  or  quarry  or  property 
upon  or  in  which  there  is  any  excavation  of  a  suffi- 
cient area  and  depth  to  endanger  human  life,  leaves 
the  same  unguarded  and  uninclosed  by  a  guard  or 
fence  of  suiOScient  height  and  strength  to  prevent 
any  person  from  accidentally  riding,  driving,  walking 
or  falling  therein;  or, 
(c)  omits  within  five  days  after  conviction  of  any  such 
offence  to  so  guard  or  inclose  the  same  or  to  cou* 
struct  around  or  over  such  exposed  opening  or  exca- 
vation a  guard  or  fence  of  such  height  and  strength. 
2.  Every  one  whose  duty  it  is  to  guard  such  hole,  opening, 
aperture,  or  place,  is  guilty  of  manslaughter  if  any  person  l6ses 
his  life  by  accidentally  falling  therein  while  the  same  is  so 
unguarded  or  uninclosed. 

Orti/in]— Sec.  255,  Ck>de  of  1892;  B.8.C.  1886,  ch.  162,  sees.  29,  30, 

31,  32, 

Paying  damages  and  costs  to  person  aggrieved'] — See  sec.  729. 

Sending  aaseaworthy  glUpg  to  tea. 

288.  Every  one  is  guiUy  of  an  indictable  offence  and  liable 
to  five  years'  imprisonment  who  sends,  or  attempts  to  send,  or 
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is  a  party  to  sending,  a  ship  registered  in  Canada  to  sea,  or  on 
a  voyage  on  any  of  the  inland  waters  of  Canada,  or  on  a*  voyage^ 
from  any  port  or  place  on  the  inland  waters  of  Canada  ip>^y 
port  or  place  on  the  inland  waters  of  the  United  States,  or  on 
a  voyage  from  any  port  or  plaee  on  the  inland  waters  of  the 
United  States  to  any  port  or  place  on  the  inland  waters  of 
Canada  in  such  an  unseaworthy  state,  by  reason  of  overloading 
or  underloading  or  improper  loading,  or  by  reason  of  being  in- 
sufficiently manned,  or  from  any  other  cause,  that  the  life  of  any 
person  is  likely  to  be  endangered  thereby,  unless  he  proves  that 
lie  used  all  reasonable  means  to  ensure  her  being  sent  to  sea  or 
on  such  voyage  iij  a  seaworthy  state,  or  that  her  going  to  sea  or  on 
such  voyage  in  such  unseaworthy  state,  was,  under  the  circum- 
stances, reasonable  and  justifiable. 

« 

Origin]— Sec.  256,  Code  of  1892;  52  Vict.,  Can.,  ch.  22,  sec.  3,  as 
amended  by  56  Vict.,  ch.  32;  and  compare  sec.  457  of  the  Merchant 
Shipping  Act  1894  (Imp.). 

Prjeliminary} — No  person  shall  be  prosecuted  for  any  offence  under 
this  section  without  the  consent  of  the  Minister  of  Marine  and  Fisheries ; 
see.  505;  but  a  count  is  not  to  be  quashed  for  omitting  to  state  this 
consent.    Code  sec.  855,  sub-sec.  (h). 

Taking  unseaworthy  ship  !•  sea. 

289.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  five  years'  imprisonment  who,  being  the  master  of  a  ship 
registered  in  Canada,  knowingly  takes  such  ship  to  sea,  or  on 
a  voyage  on  any  of  the  inland  waters  of  Canada,  or  on  a  voyage 
from  any  port  or  place  on  the  inli^nd  waters  of  Canada  to  any 
port  or  place  on  the  inland  waters  of  the  United  States,  or  on 
a  voyage  from  any  port  or  place  in  the  TTnited  States  to  any 
j)ort  or  place  on  the  inland  waters  of  Canada,  in  such  an  unsea- 
worthy state,  by  reason  of  overloading  or  underloading  or  im- 
proper loading,  or  by  reason  of  being  insufficiently  manned,  or 
from  any  other  cause,  that  the  life  of  any  person  is  likely  to  be 
endangered  thereby,  unless  he  proves  that  her  going  to  sea  or  on 
such  voyage  in  such  unseaworthy  state  was,  under  the  circum- 
stances, reasonable  and  justifiable. 

I  • 

Ori0in\Set»  257,  Code  of  1892 ;  52  Vict.,  Can.,  ch.  22,  sec.  3 ;  com- 
pare sec.  457  of  the  Merchant  Shipping  Act  1894  (Imp.). 
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Assaults. 

290.  An  assault'  is  the  atJt  of  intentionally  applying  force  to 
the  person  of  another,  directly  or  indirectly,  or  attempting  or 
threatening,  by  any  act  or  gesture,  to  apply  force  to  the  person 
of  another,  if  the  persoil  making  the  threat  has,  or  causes  the 
other  to  believe,  upon  reasonable  grounds,  that  he  has  present 
ability  to  effect  his  purpose,- and  in  either  case,  without  the  con- 
sent of  the  other  or  with  such  consent,  if  it  is  obtained  by  fraud. 

Origin}— 8ee.  258,  Codo  of  1892. 

What  constitutes  an  assault] — "  The  first  principle  which  »un8 
through  the  whole  law  on  this  subject  is  that  any  interference  whatever 
with  the  person  of  another,  or  with  his  personal  liberty,  requires  special 
justification."  Stephen's  Crim.  Law,  109;  and  see  Le  Olerc  y.  Marti, 
28  Can.  Cr.  Cas.  160  (Que.). 

A  party  defendant  to  a  civil  action,  was  met  in  the  street  by  the 
accused,  who,  acting  on  behalf  of  the  solicitor  to  the  plaintiff  in  the 
action,  tendered  to  such  defendant  an  order  for  discovery  which  had 
been  made  in  the  action.  The  defendant  declined  to  accept  the  docu- 
ment, whereupon  the  accused  thrust  it  into  the  inner  fold  of  the  de- 
fendant's coat,  which  was  unbuttoned  at  the  time,  and  as  the  defendant 
opened  his  coat  the  document  foil  on  the  street,  where  he  left  it.  An 
information  was  preferred  by  the  defendant  against  the  process  server 
for  assault  in  so  -touching  him,  and  it*V\ifs  Hblfli^  rfeTleW'tyf*tWe"  jnrtiee^ 
convietion  that  the  accused  wius  entitled  to  serve  the  documenti  59a  ,the 
defendant  personally,  and  that  as  there  was  no  evidence  that  the  accused 
had  touched  the  respondent  further  than  was  necessary  to-  bring  the 
document  home  to  him,  the  justices  were  wrong  in  convicting  the 
appellant.    Rose  v.  Kempthornc.    27  Times  L.R.  132. 

Provocative  words  will  not  ordinarily  justify  an  assault  though  they 
may  mitigate^  the  panishment.' Evans  v.  Bradbum  (1915),  9  W.WJt. 
281,  32  W.L.R  585  (AUa.);  Slater  v.  Watts,  16  B.C.B.  36  (B.C.). 

But  as  an  assault  may,  u^ider  sec.  290,  be  based  upon  a  threat,  by 
"  any  act  or  gesture,"  to  apply  force,  the  person  unlawfully  assaulted 
may  be  able  to  justify  force  used  to  repel  the  assault  if  he  is  under 
a  reasonable  apprelienslbn  of  grievous  bodily  harm,  and  the  force  he 
use<4  is  not  meant  to  cause  grievouft  bodily  hatro,  nor  is  it  more  than  is 
necessary  for  the  purpose  of  self-defence.    Code  sees.  16  and  53. 

So  also  if  the  assault  by  threat  to  apply  force  where  there  is  a  present 
ability  to  do  so  (Code  sec.  290)  is  accompanied  with  insult  (Code  sec, 
55),  the  person  assaulted,  or  any  one  under  whose  protection  he  or  she 
is,  may  justify  force  in-  defence,  if  ilo  nore  force  is  used  4;haii  i»  neces- 
sary to  prevent  Bueh  at^ault,  6r  the  repetition  of  it.    Code  sec.  55.    But 
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the  person  repelling  the  insultingr  assault  is  to  do  no  more  hurt  than 
is  proportionate  4:o  the  insult  whieh  the  foree  he  used  was  intended  to 
prevent.    Code  sees.  16  and  55. 

The  threats  whieh  constitute  an  assault  must  be  aecompanied 'by 
acts  positively  evidencing  an  intent  to  enrry  tbeln  out;  and  be  not 
mere  expressions  of  an  intention  to  do  semething  upon  the  Hypothesis 
of  something  happening  which  may  never  occur.    Pockett  v.  Pool  (1896), 

11  Man.  B.  275,  286,  per  Killam,  J. 

A  blow  struck  in  anger  or  which  is  liMjr'eii  lHiiOllp:<}«p  Ittteifd^^^tol 
do  corporal  hurt,  is  an  assault,  but  a  blow  struck  in.  sport  afi^l^lflot 
likely,  nor  intended,  to  cause  bodily  harm,  is  not  an  assault.  B.  v. 
Buchanan  (1898),  12  Man.  B.  190, 1  Can.  Cr.  Cas.  442,  citing  B.  v.  Coney, 
S  Q.B.D.  534. 

An  assault  being  a  breach  of  the  peace  and  unlawful,  the  con  sen  t^ 
of  the  person  struck  to  engage  in  a  fight  entered  into  in  a  spirit  of 
hostility  and  anger,  does  not  excuse  the  otken    B.  v.  Buchanan  (1898), 

12  Man.  B.  190,  1  Can.  Cr.Cas.  4;42. 

Any  person  may  interfere  to  prevent  a  breach  of  the  peace,  and 
he  may  proceed  to  any  extremity  which  may  be  necessary  to  effect  that 
object;  commencing,  of  course,  with  a  request  to  the  offender  to  desist, 
then,  if  he  refuses,  gently  laying  hands  on  him  to  restrain  him:  and 
if  he  still  resist,  then  with  force  compelling  him  to  submit.  Ex  parte 
Kane,  B.  v.  Shaw,  26  Can.  Cr... Cas.  156  (N.B.).  But  ^n  every  case 
upon  summary  conviction,  it  is  a  question  for  the  justice  whether,  or  no 
the  degree  of  force  actually  used  was  necessary  for  the  object  which 
renders  it  legitimate;  if  there  be  any  excess,  it  will  be  an  assault.  The 
slightest  imposition  of  the  hands,  if  iiot  justified,  is  an  assault;  and 
the  necessity  for  a  greater  or  less  degree  of  violence  depends  on  the 
circumstances  of  the  case^  to  be  judged  by  the  magistrate,  iSx  parte 
Kane,  supra. 

The  pointing  of  a  loaded  rifle  at  a  person  within  shooting  distance 
is  an  assault;  B.  v.  Cronan,  24  U.C.C.P.  106;  B.  v.  Chartrand  (1912), 
2  W.W.B.  773;  and  a  conviction  for  assault  may  be  supported  under  a 
charge  for  the  greater  offence  of  shooting  with  intent.  B.  v.  Chartrand 
(1912),  2  W.W.B.  773,  21  W.L.B.  850,  20  Can.  Cr.  Cas.  116  (Sask.). 

Inter  fervng  to  prevent  If  reach,  of  the  peace) — See  sees.  46^  47,  648. 

Common  assault}— Code  sees,  291,  709,  732-740.  '   .   ^ 

When  trespasser's  resisio^rc  of  removal  deemed  am  QSsault}-z-^oe 
sec.  61.  •     /  '        •: 

A^anlt  proi^oked  b}f  entry  on  lands  against  person  in  peac€<\hle  pos- 
ses»ion\ — See  sec.  62. 

Asuiultmg  and-healMff  /ewaZi?]— Cede  sec.  293,  777,  778,  784. 

Aggravated  ajr«oalfj^]--Code  see.  296,  732,  1046. 

Indecent  «r«#flw?tj^]^^<?ode  sees.  292-294,  773  (d),  781,  784. 

Assault  ivith  intent  ii>  ro&l— Code  sees.  446  and  448. 
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Attempts  to  murder'\ — Code  Me.  264. 

Assaulting  officer  engaged  in  execution  of  his  duty} — Code  sees. 
296  (ft),  773  (tf),  781. 

Causing  bodily  harm  by  assault  or  otherwise} — Code  sees.  264,  273, 
274,  279,  280,  281,  284,  285,  295. 

JFoundtnp]— Code  sees.  264  (b),  273,  274,  275  (6),  773  (e). 

Assault  with  intent  to  commit  indictable  offence} — Code  sec.  296,  777. 


PeiuUty  for  eownon  Msanlt. 

291.  Every  one  who  commits  a  common  assault  is  guilty  of 
an  indictable  offence  and  liable,  if  convicted  upon  an  indic*t- 
nient,  to  one  3'ear^8  imprisonment,  or  to  a  fine  not  exceeding  ono 
hundred  dollars,  and  on  summary  conviction  to  a  fine  not  exceed- 
ing twenty  dollars  and  costs,  or  to  two  months'  imprisonmetil, 
with  or  without  hard  labour. 

Origin]— Code  of  1892,  sec.  265;  R.S.C.  1886,  ch.  162,  sec.  36. 

Assault  defined} — Code  sec.  290. 

Fine  in  lieu  of  imprisonment} — Code  sec.  1035  makes  a  general  pro- 
vision for  imposing  a  fine  in  lieu  of  imprisonment ;  but  as  to  the  offence  of 
common  assault  it  is  to  be  construed  as  subject  to  the  specific  limitation 
in  amount  to  $100  as  the  alternative  of  the  authorized  term  of  imprison- 
ment.   B.  V.  Johnson  (1913),  24  W.L.R.  468,  21  Can.  Cr.  Cas.  215. 

**  On  summary  conviction  .  .  .  to  two  months^  imprisonment,**} — 
If  the  month  of  February  would  come  within  the  term  of  the  sentence, 
care  should  be  taken  that  the  imprisonment  imposed  does  not  exceed  the 
two  months*  limit,  as  might  happen  on  a  sentence  for  sixty  days.  B.  v. 
Brindley,  12  Can.  Cr.  Cas.  170,  173  (N.S.)  ;  B.  v.  Gavin,  30  N.S.B.  152, 
1  Can.  Cr.  Cas.  59;  Halifax  v.  Clusen,  18  N.S.B.  521.  If  hard  labour 
is  to  be  included  in  the  summary  conviction  it  must  have  been  regu- 
larly imposed  and  included  in  the  minute  of  conviction,  if  any.  Er  parte 
Carmichael,  8  Can.  Cr.  Cas.  19  (N.8.). 

Summary  conviction  proceedings  excluded  if  title  to  land  in  ques- 
tion}— Code  sec.  709. 

"  Summary  conviction "  and  "  summary  trial "  jurisdiction  in 
assault} — A  justice  proceeding  under  Part  XV  (summary  conviction), 
may  send  the  case  up  for  trial  instead  of  himself  disposing  of  it,  if  he 
finds  the  assault  complained  of  to  have  been  more  than  a  common 
assault  triable  under  Part  XV,  Code  sec.  732.  So  if  the  assault  wfts 
accompanied  by  an  attempt  to  commit  some  other  indictable  offenoe,  ot 
if  the  justice  is  of  opinion  that  from  any  other  circumstances  the  cane 
should  not  be  disposed  of  under  Part  XV,  he  shall  abstain  from  dealing 
with  it  under  that  Part.  Code  sec.  732.  If  the  justice  is  a  magistrate 
having  the  power  to  summarily  try  under  Part  XVI,  he  may,  of  eovrse, 
proceed  to  try  the  special  classes  of  assault  referred  to  in  sec  773,  in 
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the  manner  applicable  thereto  (see  Code  sees.  776,  781).  Other  classes 
of  assault  within  the  jurisdiction  in  Ontario  of  the  Court  of  General 
Sessions  would  be  triable  under  sees.  777  and  778  by  a  magistrate  having 
extended  jurisdiction  under  sec.  777.  But  in  any  case  under  Part  XVI, 
if  it  appears  to  the  magistrate  that  the  offence  is  one  which,  owing  to 
a  previous  conviction  of  the  person  charged,  or  from  any  other  circum- 
stances, ought  to  be  made  the  subject  of  prosecution  by  indictment 
rather  than  to  be  disposed  of  summarily,  the  magistrate  may,  before 
the  accused  person  has  made  his  defence,  decide  not  to  adjudicate  sum- 
marily upon  the  case.  Code  sec.  784.  A  previous  conviction  of  the 
accused  is  not,  however  a  bar  to  the  magistrate  holding  a  summary 
trial  for  assault,  if  he  sees  fit  to  do  so.    Code  sec.  784. 

If  the  jurisdiction,  ia  exer^cised  .under  Part  XY  (sununary  convic^ 
tions),  a  fine  may  be  imposed  carrying  with  it  the  penalty  of  imprison- 
ment for  non-payment  for  which  sec.  739  provides,  although  the  term 
may  be  in  excess  of  the  Hmit  of  two  months'  imprisonment  which  might 
have  been  imposed  as  a  ponishment  of  first  instance.  B.  v.  Hawes,  6 
Can.  Or.  Cas.  238.  If  the  proceedings  are  under  the  extended  jurisdic- 
tion of  magistrates  under  sec  777  (summary  trials),  the  like  punish- 
ment may  be  imposed  as  upon  indictment.  Code  sec.  777;  R.  v.  Hawes, 
supra;  B.  v.  Coolen,  36  N.S.B.  510,  7  Can.  Cr.  Cas.  522. 

On  the  summary  trial  under  sec.  777  of  concurrent  charges  of 
assault  and  pointing  a  fire-arm,  the  magistrate,  after  hearing  the  assault 
ease,  reserved  judgment  to  take  up  the  second  charge,  but  no  further 
evidence  then  being  adduced  except  the  examination  of  the  defendant, 
the  magistrate  dismissed  the  second  charge  and  entered  a  conviction 
upon  the  charge  of  assault.  There  is  no  presumption  under  such  circum- 
stances that  the  intermiling  o^f  the  trials  has  prejudiced  the  accused, 
and  the  convietion  should  be  sustained  utfless  such  prejudice  is  clearly 
shown.    B.  T.  Beid,  12  Can.  Cr.  Cas.  352. 

A  justice  holding  a  preliminary  enquiry  on  a  charge  of  assault  with 
intent  cannot  even  with  th^  consent  of  the  prosecutor  give  himself  juris- 
diction to  try  the  case  as  for  a  common  assault  and  so  transfer  a  pre- 
liminary enquiry  into  a  summary  proceeding  upon  the  one  information. 
Goodwin  v.  Hoffman,  15  Can.  Cr.  Cas.  270.  A  new  information  or  com- 
plaint should  be  laid,  and  proceedings  should  be  begun  de  novo  in  respect 
thereof  and  carried  on  in  conformity  with  Part  XV  dealing  with  sum- 
mary conviction  procedure. 

When  disposal  wider  Part  XV  is  a  release  from  farther  proceedings, 
civil  or  eriminalj — Code  sec.  734. 

Discretion  to  discharge  from  summary  conviction  on  paying  damages 
and  costs  to  person  aggrieved} — ^See  sec.  720. 

Costs  on  summary  conviction  wider  Part  XF] — See  sees.  735,  737, 

738. 

Becovery  of  costs  on  an  indictment  for  a«»<iwW]— See  sees.  1044,  1046. 

1047. 
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Beeognisance  to  keep  the  peaceH-^ln  a  summary  hearing  under  Part 

XV,  .the  justice  dn  finding  the  accused  guilty  may  require  him  to  find 
sureties  to  keep  the  peace.  Code  sec.  748.  This  may  be  done  in  addi- 
tion to  or  in  lieu  of  any  other  sentence.  Sec.  748.  Similarly  there,  is 
power,  under  sees.  1058  and  1059,  to  require  recognizances  in  addition 
to  any  sentence  imposed  on  a  summary  trial  by  a  magistrate  under  Part 

XVI,  or  by  a  court  of  criminal  jurisdiction.  As  to  estreat,  see  sec. 
10$>4;  R.  V.  Walker,  23  Can.  Cr.  Cas.  179. 

Fresh  information  before  another  magistrate  after  prohibition  of 
trial  by  first  magistrate^— Ex  parte  Peck  (No.  2),  39  N.B.R.  274,  16 
Can.  Cr.  Cas.  49. 

Indecent  assault  on  temale.— Consent  proenred  by  fraud.— Assanltft 
on  females. 

292.  Every  one  Ib  guilty  q{  an  iadicjtaible  offence  and  liable 
to  two  years'  imprisonment,  and  to  be  whipped,  who,-**- 

(a)  indecently  assaults  any  female;  or^    • 

{h)  does  anything  to  any  female  by  her  consent  which  but 
for  jruch  consent  would  be  an  indecent  assault,  if 
such  consent  is  obtained  by  false  and  fraudulent 
representations  ^  to  the  nature  and  quality  of  the 
act. 

(r)  assaults  and  lieats  his  wife  or  any  other  female  and 
thereby  occasions  her  actual  bodily  harm. 

Origin]— Sec.  259,  Code  of  1892;  53  Vict.,  Can.,  ch.  37,  sec.  12.  . 

"  Indecently  assaults  **l — The  circumstances  may  make  the  assault 
an  indecent  one  where  accompanied  by  an  immoral  proposal;; it  is  not 
essential  that  the  act  constituting  the  assault  should  be  in  its  nature 
indecent.  B.  t.  Louie  Chong  (1914),  32  O.L.R.  66,  23  Can.  Cr.  Cas. 
250,  7  O.W.N.  84. 

Complaint  of  prosecutrix] — The  complaint. of  a  girl  of  tender  yefura 
may  be  proved  in  evidence  althoug]!^.  made  in  answer  to  interrogations 
if  the  latter  were  not  of  a  leading  or  suggestive  character.  H.  v. 
Paillcur,  15  Can.  Cr.  Cas.  339,  20  O.L.B.  207. 

Lapse  of  time  in  making  a  complaint  might  be  very  serious  in  the 
case  of  a  person  of  more  mature  year^  where  the  question  of  consent 
was  involved,  but  in  the  case  of  a  child  of  six  years  it  nfiuat  be  rogai-ded 
iji  a  very  different  light.  B.  v.  McGivney  (1914),  5  W.W.B.  1181,  19 
B.C.R.  22,  26  W.L.R.  602,  22  Can.  Cr.  Cas.  222. 

In  Begin*  v.  Guthridgo,  9  C.  &  P.  472,  in  which  tho  prosecutrix  .did 
not  go  into  the  witness  box,  the  evidence  of  complaints  made  by  hor 
recently  after  the  outrage  wag  rejected  by  Baron  Parke,  as  such  evidence 
is  received  as  confirmatory  evidence  only.     So  also  the  complaint'  of  a 
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child  under  five  years  of  age  who  was  not  a  witness,  was  rejected  as 
direct  proof.    E.  v,  McMillan  (1916),  9  W.W.B.  1181. 

What  is  the  first  reasonable  opportunity  after  the  commission  of  a 
sexual  offence  for  the  prosecutrix  to  malce  a  complaint  so  as  to  make 
the  evidence  of  the  person  to  whom  .the  complaint  is  mfide  admissible  in 
proof  of  consistency  of  conduct  on  the  part  of  the  prosecutrix,  must 
depend  on  the  circumstances  of  each  case;  an  early  complaint  is  not 
necessarily  excluded  because  there  had  been  a  previous  complaint  to 
another  person.  R.  v.  Lee  (1911),  7  Cr.  App.  B.  31  j  Hopkinson  v. 
Perdue,  8  O.L.B.  228,  8  Can.  Cr.  Cas.  286 ;  R.  v.  Smith,  9  Can.  Cr.  Cas. 
21  (N.S.)  ;  R.  V.  Barron,  9  Can.  Cr.  Cas.  196  (N.S.)  ;  R.  v.  Lillyman 
[1896]    2  Q.B.  167;  R.  v.  Christie  [1914]   A.C.  545,  556,  567  (H.L.). 

A  statepient,  to  a  third  party,  although  not  in  the  presence  of  the 
accused,  may  be  given  in  evidence,  provided  it  is  shown  to  have  been 
made  at  the  iiist  o|^portunity  which  reasonably  offered  i-tself  after  the 
commission  of  the  offence,  and  that  it  has  not  been  elicited  by  questions 
of  a  leading  and  inducing  or  intimidating  nature.  R.  v.  Spuzzum,  12 
B.C.R.  291,  12  Can.  Cr.  Cas.  287;  B.  v.  McGivney  (1914),  5  W.W.R. 
IISI,  26  W.L.R.  602,  22  Can.  Cr.  Cas.  222,  19  B.C.R.  22.  There  should 
!k?  no  suggestion  in  the  questions  of  the  identity  of  the  person  to  bo 
blamed;  it  should  be  left  for  the  complainant  to  say  who  the  party 
was,  or  if  the  name  was  not  known  to  give  a  description  of  the  party. 
See  R.  v.  McGivney  (1914),  5  W.W.R.  1181,  19  B.C.B.  22;  B.  v.  Iman 
Din,  15  B.C.B.  476,  18  Can.  Cr.  Cas.  82;  B.  v.  Bowes,  15  Can.  Cr.  Cas. 
;J26;   B:   v.  Osborne   [1905]     1  K.B.  551. 

Consent  of  child  under  fourteen  no  defence  to  indecent  assault} — 
Code  sec.  294;  B.  v.  McGavaran,  6  Cox  C.C.  64.  The  consent  may, 
however,  negative  a  charge  of  common  assault  unless  the  consent  was 
obtained  by  fraud.     Code  sec.  290. 

Corroboration  of  child's  testimony  when  not  under  oath} — Where  the 
charge  is  indecei^t  assault  ui^der  sec  292  and  the  girl  in  respect  of 
whom  the  offence  ia  charged  to  have  been  committed  is  under  fourteen, 
sJie  or  any  other  child  of  tender  y^ars  who  is  tendered  as  a  witness  may 
\je  allowed  to  give  testimony  not  under  oath  if  she  does  not  understand 
the  nature  of  an  oath.  Code  sec.  1003.  But  .the  testimony  so  given 
without  oath,  must  be  corroborated  "  by  some  other  material  evidence 
in  support  thereof  implicating  the  accused."  Code  sec.  1003,  sub-sec. 
(2)  ;  compare  sec.  16  of  the  Canada  Evidence  Act,  B.S.C.  1906,  ch.  145, 
see.  16. 

In  Bex  V.  Burr  (1906),  13  O.L.B.,  at  p.  486,  8  O.W.B.  703,  Moss, 
C.J.O.,  in  dealing  with  the  question  of  corroborative  evidence  "  impli- 
cating the  accused,"  said : — "  This  does  not  necessarily  make  it  incum- 
bent on  the  Crown  to  adduce  testimony  of  another  or  other  witnesses 
to  the  acts  charged.  To  do  so  would  be  to  virtually  render  a  conviction 
impossible  in  the  majority  of  cases  like  the  present.     It  is  enough  if 
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there  be  other  testimony  to  facts  from  which  the  jury  or  other  tribunal 
trying  the  case  weighing*  them  in  connection  with  the  testimony  of  the 
witness  may  reasonably  conclude  that  the  accused  committed  the  act 
with  which  he  is  charged,"  ^.  v.  Burr,  supra;  B.  v.  Daun,  12  O.L.R. 
227,  11  Can.  Cr.  Cas.  244;  R.  v.  Pailleur  (1909),  20  O.L.B.  207,  at  p.  214, 
15  Can.  Cr.  Cas.  339;  B.  v.  McGivney  (1914),  5  W.W.B.  1181,  19  B.C.B. 
22,  22  Can.  Cr.  Cas.  222. 

The  condition  of  the  child  when  she  came  home  may  fix  the  time  of 
the  offence  and  so  implicate  the  accused  where  there  is  the  child's  direet 
evidence  of  identity  and  also  corroborative  proof  that  the  offence  was 
committed  at  a  certain  time  and  place  where  the  accused  was  proved  to 
have  been  under  circumstances  which  afforded  him,  to  the  exclusion  of 
anyone  else,  the  opportunity  for  committing  the  offence.  B.  v,  Bowes 
(1909),  20  O.L.B.  111,  14  O.W.B.  1214;  and  see  Beffell  v.  Morton 
(1906),  70  J.P.  347;  B.  v.  McGivney  (1914),  5  W.WJt.  1181,  19  B.C.B, 
22,  22  Can.  Cr.  Cas.  222. 

Evidetice  or  presumption  of  age  being  under  fourteen] — Code  sec. 
984.  Subject  to  the  provisions  of  the  Code  or  other  federal  law,  the 
provincial  laws  of  evidence  regulate  the  mode  by  which  age  is  to  be 
proved.  Can.  Evidence  Act,  B.S.C.  1906,  ch.  145,  sec.  35;  compare 
R.  V.  Garneau,  4  Can.  Cr.  Cas.  69  (Que).,  as  to  registers  of  civil  status; 
and  see  notes  to  sec.  211  (seduction  of  girls  between  fourteen  and 
sixteen)  and  sees.  242,  242a  (parental  neglect  of  child  under  sixteen). 

Female  over  fourteen;  where  question  of  consent  is  material] — 
When  a  sexual  offence  is  alleged,  if  consent  is  a  good  defence,  the 
Court  will  quash  a  conviction,  if  it  is  not  satisfied  that  this  defence  has 
l)een  rebutted.    Bex  v.  Hart,  10  Cr.  App.  B.  176. 

Mere  submission  is  not  always  equivalent  to  consent.  A  person  may 
submit  to  an  act  done  from  ignorance,  or  the  consent  may  be  obtained 
by  fraud ;  and  in  neither  case  would  it  be  such  consent  as  the  law  con- 
templates. B.  V.  Lock  (1872),  L.B.  2  C.C.B.  10.  Consent  means  an 
active  will  in  the  mind  of  the  patient  to  pennit  thie  doing  of  the  act 
complained  of;  and  knowledge  of  what  is  to  be  done  is  essential  to  a 
consent.     Ibid. 

"Where  a  school  teacher  was  charged  with  indecent  assault  upon  one 
of  hifl  scholars,  and  it  appeared  that  he  forbade  the  prosecutrix  telling 
her  parents  what  had  happened,  and  they  did  not  hear  of  it  for  two 
months,  it  was  held  that  evidence  of  the  conduct  of  the  prisoner  towards 
her  subsequent  to  the  assault  was  properly  admissible  as  tending  to  show 
the  indocent  quality  of  the  assault,  and  as  being,  in  effect,  a  part  or 
continuation  of  the  same.  B.  v.  Chute,  46  TT.C.Q.B.  155. 

Lord  Alverstone,  speaking  for  the  Court  of  Criminal  Appeal,  said,  in 
R.  V.  May  (1912),  8  Cr.  App.  B.  63,  at  68:— "The  Court  is  of  opinion 
that  if  the  facts  of  a  case  proved  in  evidence  are  such  that  the  jury 
might  reasonably  infer  consent,  there  ought  to  be  a  direction  to  the  jury 
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by  the  jadge  on  that  question.  It  is  eftsy  to  point  out  where  tho  onus 
of  proof  lies  and  what  is  the  evidence  on  that  point  in  any  particular 
case;  but  if  the  facta  proved  in  evidence  are  not  such  that  the  jury 
might  reasonably  infer  consent,  and  particularly  if  the  case  has  been 
conducted  by  connsel  in  sueh  a  way  as  to  make  the  question  of  consent 
immaterial  or  an  entirely  secondary  issue  to  the  main  defence,  there  is 
no  necessity  for  sueh  a  direction.  It  is  impossible  to  lay  down  a  rule 
applicable  to  all  cases,  but  this  indication  of  the  principle  on  which  ttie 
judge  should  act  will,  we  think,  be  saffieient  as  a  general  rule/-     • 

General  denial  by  defence'^ — ^Where  the  judge  summed  up  in  a  way 
that  might  lead  the  jury  to  think  that  they  must  convict  the  prisoner 
even  though  they  thought  that  consent  to  the  indecency  was  proved, 
there  is  a  misdirection  amounting  to  a  miscarriage  of  justice,  although 
the  case  for  ihe  defence  was  an  entire  denial  of  indecency  with  or 
without  consent.  R.  v.  Horn  (1912),  7  Or.  App.  B.  200.  Wh^re  there 
is  no  question  of  age  dispensing  with  consent  (see  Code  sec.  294)  it 
aeenu  obligatory  for  the  prosecution  to  negative  consent;  the  defence 
may  urge  that  if  there  was  consent  the  accused  eould  not  be  convicted 
although  a  distinct  defence  of  consent  was  not  raised,  but  a  general 
denial  relied  upon.  Ibid.;  and  see  B<  v.  Bradley  (1910),  4  Gr.  App.  B. 
225. 

PunMhtnenf^ — Under  this  section  every  one  found  guilty  of  an  iiide- 
eent  assault  on  a  female  is  liable  to  two  years'  imprisonment  and  to  be 
whipped;  but  the  court  in  many  cases,  acting  under  the  discretion  con- 
ferred by  the  special  proviso  contained  in  sec.  1029  of  the  Code,  does 
not  inflict  the  whipping,  and  imposes  only  an  imprisonment.  B.  v. 
RobidoQ^e  (1898),  2  Can.  Or.  Cas.  19. 

'  Previous  chaetity  not  an  element  of  indecent  assaiiW] — It  is  said 
that  where  the  charge  is  indecent  assault  or  rape,  the  previous  chastity 
of  the  person  upon  whom  the  offence  was  committed  is  not  an  element 
of  the  offence.  B.  v.  Piece  [1917]  1  W.W.B.  892,  89(J  (Alta.).  But  a 
erom-examination  of  the  prosecutrix  may  develop  denials  by  her  which 
may  let  in  contradictory  evidence  in  rebuttal.  As  to  character  evidence, 
see  the  Canada  Evidence  Act,  B.S.C.  1906,  ch.  145. 

But  where  the  charge  is  seduction  of  a  girl  between  14  and  16,  of 
previously  chaste  character,  evidence  is  admissible  in  defence  that  before 
the  date  of  the  alleged  offence  the  girl  had  had  illicit  connection  with 
another.    B.  v.  Piece  [1917]    1  W.W.B.  892,  896  (Alta.). 

Assault  with  actual  bodily  harm  to  ferhale] — ^Sub-sec.  (<?)  of  sec.  292 
was  added  by  the  Code  Amendment  Act  of  1909.  Whipping  may  be 
imposed  for  this  offence.  For  criminal  neglect  to  provide  a  wife  with 
necessaries,  see  Code  sees.  242  (2)  and  242a.  As  to  other  assaults 
occasioning  actual  bodily  harm,  see  Code  sec.  295. 

"Exclusion  of  public  from  trial] — Code  sec.  645. 

Assault  with  bodily  harm"] — As  to  this  offence  generally,  see  ^ec.  295. 
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Punishment  by  whippinffl^^o  seoB.  80,  204,  276,  292,  293,  301,  302, 
446,  457,  1060. 

North-West  Territories} — For  special  proviaions  aa  to  trial,  see 
N.W.T.  Aot,  Jt.S.C.,  ch.  62,  «eca.  37-55. 

Yukon  Territory] — As  to  summary  trial  in  the  Yulnni,  see  tke  Yukon 
Act,  B.S.C*,  ch.  63,  sec.  65. 

iDdeeent  assault  on  males. 

293.  Evnery  one  is  guilty  of  an  indictable  oflfeiice  and  liable 
to  ten  yeaTB'  imprisonment,  and  to  be  whippi^d,  who  assaults  any 
person  with  intent  to  commit  sodomy  or  who,  being  a  male, 
indecently  assaults  any  other  male  person. 

Origin]— Sec.  260,  Code  of  1892;  B.S£.  1886,  ch.  157,  sec.  2. 

Evidence  generaUy] — Evidence  of  the  finding;  of  indecent  photo- 
graphs at  the  lodgings  of  the  accused  was  held  admissible  to  prove 
identity  under  special  and  peculiar  circumstances.  Thompson  v.  Direc- 
tor of  Public  Prosecutions  (1918),  87  L.J.K.B.  478  (H.L.),  affirming 
B.  V.  Thompson^  86  LJ.K3.  1321  [1917],  2  K.B.  630.  Lord  Sumner 
(1918>,  87  L.J.K.B.  478,  at  484,  said:  ''That  the  boys  should  pick 
out  as  the  guilty  person  some  one  who,  unknown  to  them,  possessed 
these  objects,  confirms  their  accuracy  if  such  possession  is  one  of  the 
personal  indicia  of  the  guilty  man,  for  it  shows  that  they  selected  a 
man  who,  so  f  ar«  corresponds  to  the  man  who  is  wanted."  There  must 
be  something  to  connect  the  circumstance  tendered  in  CTidenee  not 
only  with  the  accused  but  with  his  participation  in  the  crime  In  order 
to  make  it  evidence  of  identification  in  the  particular  case.  Thompson 
V.  Director  of  Public  Prosecutions,  supra.  So  where,  as  in  the  last- 
mentioned  case,  the  actual  criminal  made  an  appointment  to  meet  the 
same  boys  at  the  same  time  and  place  three  days  later  presumably  for 
the  same  purpose  .and.thf  accused  kept  the  eriminars  appointment 
and  was  identified  by  the  boys  as  the  same  man,  the  House  of  Lords 
held  that  on  a  defence  of  mistaken  identity  being  raised,  it  was  com- 
petent for  the  prosecution  to  prove  tho  finding  of  the  indecent  photo- 
graphs as  it  tended  to  attach  to  the  accused  an  abnormal  peculiarity 
of  the  specialized  and  extraordinary  class  of  people  who  habitually 
commit  these  offences  against  nature.  Thompson  v.  Director  of  Public 
Prosecutions  (1918),  87  L.J^.B.  478,  at  485.  If,  however,  there  had 
been  nothing  to  show  a  propensity  in  the  criminal,  to  the  practice  of 
such  acts,  such  as  the  making  of  the  appointment,  the  photographs  would 
have  been  merely  objects  going  to  the  accused's  bad  character  and  not 
to  his  identity  with  the  criminal  in  the  particular  case.     Ibid,  at  486. 

On  a  charge  under  sec.  293  of,  indecent  assault  on  a  male,  evidence 
of  an  attempt  by  the  accused  of  a  similar  offence  at  another  time 
with  another  male  was  rejected  in  B.  v.  Iman  Din,  18  Can..  Cr.  Caa. 
82,  15  B.C.B.  476. 
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Aoowed  under  faurieen]-^A.  boy  under  fourteen  may  be  ^ottvieted 
of  indeeent  ftssault  upon' another  boy,  if.  shown  to  be  Qompetent  to  know 
the  nature  and  consequences  of  hie  -  conduct  and  to  appreciate  that  it 
was  wrong.  Code  seo.  IS;  B.  y.  Hartlen  (1898),  30  N.S.B.  217,  2  Can. 
Cr.  Cas.  12. 

Consent  of  boy  under  fourteen  immaterial] — Code  sec.  294;  As  to 
proof  or  inference  that  the  age  of  a  boy  is  under  fourteen,  see  sec.  984. 

Complainant  over  fourteen;  question  of  consent] — ^A  consent  ob- 
tained by  fraud  will  not  prevent  the  act  b^ipg.tf^HiMM^Ui  ,iCff)e,.s^9. 
290,  and  see  note  to  that  section. 

Conduct  of  accused  on  being  identified  before  arrest] — Thef^^iSTno 
rule  of  law  that  evidence  of  a  statement  made  in  the  presence  and  hear- 
ing of  the  accused  is  not  admissible  as  having  a  bearing  <m.  his  conduet, 
unless  he  accepts  the  statement;  R.  v.  Christie  [1914],  A.C.  545,  83 
LJ^.K.B.  1097,  10  Cr.  App.  E.  141';' but  where  the  accused  denies  the 
truth  of  the  statement,  the  presiding  judge,  in  the  absence  of  special 
circumstances,  should  intimate  to  counsel  for  the  prosecution  that,  inas- 
much as  the  evidence,  though  admissible,  would  have  little  value  and 
might  unfairly  prejudice  the  jury  against  the  accused,  it  ought  not  to 
l>e  admitted.  B.  v.  Christie,  supra.  The  majority  opinion  in  that  case 
favoured  the  view  that  evidence  of  the  statement  ought  to  be  confined 
to  the  mere  fact  of  identification  and  ought  not  "to  be  allowed  to  con- 
tain a  repetition  of "  the  details  of  the  offence  in  amplification  of  the 
act  of  identification  or  otherwise;  E.  v.  IDhristie,  supra. 

Excluding  public  from  trial] — Code  sec.  6451 

Tunishment  of  whipping]— Bee  sees.  80,  204,  276,  292,  293,  3pi,  302, 
446,457,1060.  ' 

r 

North-West  Territories'^ — For  special  j[)rovi8ions  as  to  trial,  see 
X.W.T.  Act,  K.S.C.'l906,  ch.  62,  sees.  37-55. 

tukon  Territory]-;-^ As  to  summary  trial  in  the  Yukon,  s6e  fhe  Yukon 
Act,  R.S.C.,  ch.  63,  sec.  65.  ' 
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Consent  of  child  under  fourteen  no  def^nco  to  Indecent  assault. 

204.  It  is  no  defence -to  a  diarge  ot  indictmeint  for  any 
indecent  assault  on  a  young  person  under  the  age  of  fourteen 
years  to  prove  that  he  or  she  consented  to  the  act  of  indOceiu^y. 

Ori^]— Sec.  261,  Code  of  1892;  SS  Vict,  Can.,  ch,  37,  see.  7; 
Criminal  Law  Amendment  ^Act,  Inip.,  1880,  sec.  2,  which  superseded  R.  v. 
Johnson  (1865),  10  Cox  114)  L.  &  C.  632,  34  I/.J.  192,  and  B.  v.Boadler 
(1880),  14  Cox  463,  49  LJ".  88.  ' 

Cons^t  inkmaterial  to  indecent  dssauH  of  rhild  u^or  fourteen] — 
The  language  of  this  section  is  manifestly  framed  to 'apply  to  an  inde- 
eent assault  on  a  mille  (Code  sec.  293)- as  well  as  to  an  indecent  assault 
on  a  female  (Code  see.  202). 
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Sec  294  is  similftr  to  sec.  2  of  the  Griminal  Law  Amendment  Act 
1880  (Imp.)  except  that  the  age  there  is  13.  It  does  not  create  a  new 
offence  but  it  deprives  the  defendant  of  what  would  have  been  a  de- 
fence. B.  V.  Stephenson  (1912),  8  Or.  App.  B.  36.  It  does  not  make 
it  essential  that,  on  a  charge  to  which  it  applies,  the  indictment  should 
state  the  child's  age  or  that  she  was  under  the  speciiled  age.     Ibid. 

Proof  or    inference  of  age^ — Code  sec.  984. 

Assanlt  with  bodily  harm. 

295.  Every  one  who  commits  any  assault  which  occasions 
actual  bodily  harm  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment. 

Origin]— Sec.  262,  Code  of  1892;  B.S.C.  1886,  ch.  162,  see.  35;  32-33 
Vict.,  Can.,  ch.  20,  sec.  47. 

Assault  with  actunl  bodily  liarm  to  a  female^ — By  the  Code  amend- 
ment of  1909  it  is  made  an  indictable  offence  punishable  with  two  years' 
imprisonment  with  the  addition  of  whipping  for  one  to  assault  and  beat 
"  his  wife  or  any  other  female,"  and  thereby  occasion  to  her  any  actual 
bodily  harm.     Code    sec.  292. 

"  Actual  bodily  harm  "] — This  phrase  embraces  injuries  of  a  less 
serious  nature  than  those  referred  to  in  Code  sec.  274,  under  the  headinjg 
of  "  grievous  bodily  harm."  B.  v.  Hostetter  (1902),  5  Terr.  L.B.  363, 
7  Can.  Cr.  Cas.  221.  But  the  power  of  summary  trial  exercisable  by  a 
'  magistrate '  as  defined  by  sec.  771,  apart  from  the  extended  jurisdic- 
tion of  city  magistrates  under  sec.  777,  does  not  enable  such  magistrate 
to  entertain  a  charge  under  sec.  295,  although  he  may,  with  the  consent 
of  accused,  in  Manitoba,  New  Brunswick,  Nova  Scotia,  Ontario  an4 
Quebec  (sec.  778)  and  without  such  consent,  in  Alberta,  British  Colum- 
bia, Saskatchewan,  Prince  Edward  Island  and  the  Territories  (8e<v  776), 
try  a  charge  under  sec.  274,  of  inflicting  grievous  bodily  harm.  Code 
sec.  773,  sub-sec.  (c).  B.  v.  Sharpe,  18  Can.  Cr.  Cas.  135,  20  Man.  B. 
555;  B.  v.  Law  (1915),  7  W.W.B.  1101,  33  W.L.E.  569,  25  Can.  Cr.  Cas. 
251,  (B.  V.  Hostetter  (1902),  5  Terr.  L.B.  363,  doubted  on  thi^  pOiflt). 

Sub-sec.  (c)  of  sec.  773»  in  effect  reproduces  sec.  274  of  the  Code. 
The  fact  that  the  person  charged  may  be  convicted  of  a  lesser  offence 
pursuant  to  sec.  951  cannot  give  jurisdiction  in  the  first  instance.  The 
jurisdiction  given  to  the  magistrates  under  773  is  a  statutory  one^and 
cannot  be  extended  by  implication.  Bex  v.  Sharpe,  20  Man.  B.  555,  18 
Can.  Cr.  Cas.  132,  at  138;  B.  v.  Law  (1915),  7  W.W.B.  1101;  bat  see 
contra,  B.  v.  Prokopate  (1914),  7  Sask.  L.B.  95,  6  W.W.B.  406,  29 
W.L.B.  88,  23  Can.  Cr.  Cas.  189;  B.  v.  Zyla,  17  W.L.B.  ?58;  B.  v.  Hos- 
tetter, 5  Terr.  L.B.  363. 

Effect  of  conviction  for  offence  involving  assauU] — On  a  trial  before 
n  city  magistrate  having  the  extended  powers  of  summary  trial  under 
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sec.  777,  the  mugigtrate  may  convict  of  a  lesser  offence  included  in  the 
offence  charged  where  that  part  only  of  the  charge  is  proved.  Co<le 
sec.  D51.  The  magistrate  may  convict  of  common  assault  under  sec.  2iil 
notwithstanding  that  the  information  was  for  an  indictable  offence 
under  sec.  295  for  assault  with  bodily  harm  as  the  latter  includes  com- 
mon assault.    R.  v.  Frank  Goolen,  36  N.8.B.  510,  8  Can.  Cr.  Cas.  157. 

A  eonvietion  on  summary  trial  has  the  same  effect  as  a  conviction 
upon  indictment.     Sec.  791. 

When  an  indictnueiit  charges  substantially  the  same  offence  as  that 
charged  in  the  indietm0&t  on  whidi  the  accused  was  given  in  charge 
on  a  former  trial,  but  adds  a  statement  of  intention  or  circumstances 
of  aggravation  tending  if  proved  ta  increase  the  pimishment)  the  previous 
acquittal  or  conviction  riiall  be  a  bar  to  such  subsequent  indictment. 
Sec.  909. 

And  if  the  person  sammarily  convicted  by  a  justice  of  common 
assault  on  the  complaint  of  the  person  aggrieved,  taken  under  Part  XV. 
pays  the  fine  or  undergoes  the  punishment  awarded,  he  is  released  from 
all  further  or  other  proceedings,  civil  or  criminal,  for  the  same  cause. 
Code  sec.  734;  Grantillo  v.  Caporiei,  16  Que.  B.C.  44.  The  person 
aggrieved  has,  by  laying  a  bhargeof  common  assault  and  asking  sum- 
mary disposal  of  same  by  a  justice,  elected  -that  method  of  disposal 
and  the  consequence  which  follows  under  sec.  734  so  far  as  the  matter 
of  the  complaint  is  under  the  control  of  the  complainant;  but  a  statu- 
tory duty  is  placed  upon  the  justice  by  Code  see.  732  when  he  finds  that 
a  more  serious  offence  has  been  brought  before  him  under  cover  of  a 
charge  of  common  assault  only,  to  stop  the  proceedings  under  Part 
XV,  (sec.  732),  and  so  prevent  the  operation  of  sec.  734.  Green  v. 
Henneghan  [1918]  3  W.W.R.  658  (Alta.)  ;  Larin  v.  Boyd,  27  Quo.,  B.C. 
472.  11  Can.  Cr.  Cas.  74.  (Hardigan  v.  Graham,  1  Can.  Cr.  Oas.  i87 
(Que.)  explained). 

If  the  proceedings  were  taken  before  a  city  magistrate  having  tlio 
extended  powers  referred  to  in  sec.  777  to  summarily  try  an  indictable 
offence,  and  the  defendant,  on  being  put  to  his  election  under  sec.  778, 
has  chosen  a  summary  trial  for  the  indictable  offence  of  assault  occa- 
sioning actual  bodily  harm,  or  even  for  common  assault,  it  would  seem 
to  follow  that  a  conviction  of  common  assault,  in  the  one  case  as  for 
the  lesser  offence  and  in  tlie  other  for  the  offence  charged,  has  tlic 
effect  under  Code  see.  792  of  releasing  the  accused  from  "  all  further 
or  other  criminal  proceedings  for  the  same  cause."  Green  v.  Henneghan 
[1918]  3  W.W.R.  658  (Alta.)  ;  Nevills  v.  Ballard,  28  Ont.  R.  588,  1  Can. 
Ct.  Cas.  434;  R.  v.  Stanton,  5  Cox  C.C.  324;  R.  v.  Miles,  59  L.J.M.C. 
56,  17  Cox  C.C.  9;  R.  v.  Morris,  L.R.  1  C.C.R.  90,  36  L.J.M.C.  84;  R.  v. 
BMngton,  1  B.  &  S.  688,  31  L.J.M.C.  14;  R.  v.  Walker,  2  Moody  &  Rob, 
446;  R.  V.  Marsham,  ex  parte  Lawrence  [1912]  2  K.B.  362.  If  the 
magistrate   is  holding   a   summary   trial   under  sec.   773   for   unlawful 
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wounding  or  unlftxi-fully  inflicllng  g^erous  bodily  harm,  whether  his 
jurisdiction  is  absolute  as  it  is  in  some  provinces  (Code  sec.  776)  or 
upon  election  of  summary  trial  as  it  is  in  other  provinces  (Code  sec. 
778),  sec.  792  gives  the  like  effect  to  a  conviction,  and  it  operates  as  a 
release  from  further  or  other  criminal  proceedings  for  the  fiame  cause. 
Nevills  V.  Ballard,  28  Ont.  B.  588;  Green  v.  Henneghan  [1918]  Z  W.W.R. 
658  (Alta.). 

A  conviction  under  sec.  295  for  assault  occasioning  bodily  harm 
does  not  bar  the  bringing  of  &  eivil  action  for  damages.  QrantilVn  v. 
Caporici  (1899),  16  Que.  S.C.  44;  N«vill8  v.  BaHard,  28  Ont.  B.  588; 
Green  v.  Henneghan  [1918]    3  W.W.B.  658. 

But  a  conviction  for  common  assault  or  other  offence  not  compre- 
hending the  death  of  the  party  assaulted  is  not  a  bar  to  an  indictment 
for  the  homicide  if  death  results.  R  v.  MorriB|  L.B.  1  C.C.B;  90,  .18 
L.J.M.C.  84,  10  Cox  C.C.  480.  A  charge  of  manslmighter  is  not  for  the 
same  "cause"  (Code  sees.  734,  792),  whether  the  word  *'eause"  is 
considered  as  applying  to  the  chaiTge  or  ai^cusation  or  to  the  cause  for 
the  accusation.    B.  v.  Morris,  suprn. 

Inflicting  **  grievous  bodily  harm  "] — Code  aec.  274.'    . 

Evidence  of  admissions  and  co%fe90ion$} — Code  seo.  685. 

Appeal] — There  is  no  appeal  to  the  iSessions  in  Ontario  from  a  con* 
viction  an  summary  trial  held  under  sees.  777,  778,  for  an  assauit  oeoa- 
siouing  bodily  harm.  B.  v.  Bapp,  23  Can.  Cr.  Caa.  203  (Ont.).  As  to 
appeal  by  ease  reserved  or  by  leave,  on  questiona  of  law,  see  sees.  1013, 
1014-1020.  The  limited  appeal  under  sec  797,  from  eertiain  summary 
trials  does  not  apply. 

Aggravated  assaalt* 

296.  Every  one  is  griiiltv  of  an  indictable  offence  and  liaMo 
i:o  two  years'  imprisonment  who, — 

(a)  assaults  any  person  with  intent  to  commit  any  Indict- 
able offence;  or, 

(6)  assaults  any  public  or  peace  officer  engaged  iu  the 
execution  of  his  duty,  oi:  any  person  acting  in  aid  of 
such  officer;  or, 

(r)  assaults  any  person  with  intent  to  resist  or  prevent  the 
lawful  apprehension  or  detainer  of  himself,  or  of  any 
other  person,  for  any  offence;  or, 

(d)  assaults  any  person  iu  tjie  lawful  execution  of  any 
process  against  any  lands  or  goods;  or  in  making  any 
lawful  distress  or  seisrare,  or  with  intent  to  rescne 
any  goods  taken  under  such  process.  diJ^tr<*ss  or 
seizure ;  or, 
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(c)  on  any  day  whereon  any  poll  for  an*  election,  parlia- 
mentary or  municipal,  is  being  proceeded  with,  with- 
in the  distance  of  two  miles  from  the  place  where 
such  poll  is  taken  or  held,  assaults  or  boats  aii.v 
person. 

Ort^inl-^See.  263,  Code  of  1892;  B.S.C.  1886,  eh.  162,  sec.  S4. 

Sub'see,  (b)—"  Public  6 ffieer'^J-^^^See  definition  in  sec.  2,  sub-sec. 
(29). 

As  to  the  ikiore  oneroas  oifence  of  maimin^^f  or  wounding  any  '*  public 
officer  "  engaged  in  the  execution  of  his  duty,  see  Code  sec.  275,  sub* 
sec.  (b).  ' 

Sub-sec  (b) — "Peace  oJB^icer "^r-Hee  definition  in  sec.  2,  sub-sec.  26. 

Sub-sec  (b) — A98(mltinif  an  office  engaged  in  the  execution  of  his 
duti/1 — An  assault  on  a  peace  officer  attempting  to  serve  a  summons 
issued  by  a  magistrate  under  the  Canada  Temperance  Act  is  an  assault 
on  the  officer  "  in.^^J^e.  ejxecjitjo^  of  j^s  ,^H|j:."  ^McFi^rlane  v,.  The  .Qupe^i 
16  S.C.B.  393. 

It  is  not  material  to  the  offence^  but  a  consideration  in  miti^jation 
of  the  punishment,  that  the  accused  did  not  know  that  the  other  was 
a  peace  officer,  or  did  not  know  that, he  was  engaged  in  the  execution 
of  his  duty.    R.  v.  Forbes  (1865),  10  Cox  C.C.  362. 

The  officer  is  "  engaged  in  the  execution  of  his  duty  "  in  enforcing 
a  warrant  valid  on  its  face  if  tne  conditions  are  such  as  are  referred 
to  in  Code  sec.  26  as  justifying  the'  officer  in  executing  it,  notwith- 
standing the  invalidity  of  the  conviction  in  the  particular  case.  Code 
sec.  26;  B.  v.  King  (1889),  18  Ont.  B.  566.  Sees.  27-29  deal  with  the 
protection  of  the  officer  from  criminal  responsibility  because  of  some 
irregularity,  or  lack  of  jurisdiction  in  the  x>articular  case.  An  offence 
nnder  sub-sec.  (2^)  may  be  the  subject  of  a  summary  trial  under  sec. 
773  (e),  776,  781,  and  in  that  case  the  punishment  imposed  must  be 
within  the  limit  of  sec.  781;  R.  v.  Burtress  (1900),  3  Can.  Cr.  Cas.  536 
(N.8.);  B.  V.  Booth,  31  O.L.Bj  539;  B.  v.  CrawfoTd  (1912),  2  W.W:R. 
952  (Alta.) ;  B.  v.  Shing  (19X0),  15  W4i.B<  7X4,  20  Man.  B.  214. 

Sub-sec.  (d) — Assaulting  apersqn  making  law ful  distress] — On  a 
charge  of  assaulting  a  person  making  a  lawful  distress  it  would  appear 
necessary  to  prove  the  distress  warrant  and,  if  signed  by  an  agent,  to 
prove  also  the  authority  Of  such  agent.  It  will  not  be  -presumed  that 
a  solicitor  is  authorised  to  sign  u' warrant  on  behalf  of  his  eUent  for 
the  seizure  of  goods,  but  his  authority  as  an  agent  may  lie  proved; 
R.  y.  ,Pierca,  3  Terr.  Jj.B^  347;.  and, if  the  principal  is  a  corporation 
qu4JETc  wh^her  the  authority,  of  the^. agent  ou^kt  not  to  be  under  the 
corporate  seal.  B.  v.  Pierce,  supra.  Code  sec.  349  (sec*  306  of  the 
Code  of  1892)  referred  to  in  B.  v.  Pierce,  supra,  was  repealed  in  1909 
by  8-9  Edw.  VII,  Can.,  ch.  9.     .     .    ,  ... 
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Aflsaulting  a  person  making  a  lawful  dlBtress  is  not  as  such  vrithin 
the  list  of  offences  triable  under  sec.  773,  but  it  may,  on  the  election 
by  the  accused  to  be  tried  summarily,  be  tried  by  a  city  magistrate 
having  the  extended  powers  conferred  by  sec.  777. 

Suh'Sec,  (d) — Assaulting  a  person  making  lawful  seieure} — Resist- 
ance or  wilful  obstruction  is  punishable  under  sec.  169  although  there 
may  have  been  no  assault  so  as  to  bring  the  ease  within  sec.  296.  See 
note  to  sec.  169;  Johnston  v.  Hogg,  52  L.J.Q.B.  343.  As  to  summary 
trial,  see  sees.  777,  778. 

Conviction  on  previous  ohetrge  involving  ^atne  AMoult] — See  note  to 
sec  295. 

Jurisdiction  to  award  costs^ — Code  sec.  1044. 

Requiring  recognisance  to  keep  the  peace} — Code  sec.  1058. 

Jurisdiction  to  award  compensation  for  loss  of  "  property "  occa- 
sioned}— Code  sec.  1048. 

Kidnapping. — Forcible  confinement*— Non-resistance. 

297«  Every  one  in  guilty  of  an  iadictable  offence  and  liable  to 
twenty-fivie  years'  imprisonment  who,  without  lawful  authority, — 
(a)  kidnaps  any  other  person  with  intent 

(i)  to  cause  such  other  person  to  be  secretly  confined 

or  imprisoned  in  Canada  against  his  will,  or 
(ii)  to  cause  such  other  person  to  be  unlawfully  sent 
or  transported  out  of  Canada  against  his  will,  or 
(iii)  to  cause  such  other  person  to  be  sold  or  captured 
as  a  slave,  or  in  any  way  held  to  ser\'ice  against 
his  will;  or, 
(6)  forcibly  seizes  or  confines  or  imprisons  any  other  per- 
son within  Canada. 
2,  Upon  the  trial  of  any  offence  under  this  section  the  non- 
resistance  of  a  i)erson  so  unlawfully  kidnapped  or  confined  shall 
not  be  a  defence  unless  it  appears  thftt  it  was  not  caused  b} 
threats,  duress  or  force,  or  exhibition  of  force. 

Origin}-Sec.  264,  Code  of  1892;  63-64  Vict,  Can.,  ch.  46,  sec.  ^; 
8-9  Kdw.  VII,  Can.,  ch.  9,  sec.  2;  ILS.C.  1886,  eh.  162,  sec.  46;  32-33 
Vict.,  Can.,  ch.  20,  sees.  69  and  70. 

Kidnapping  and  false  imprisonment]'— it  will  bo  noted  that  the 
word  "  kidnap  "  is  applied  in  the  Ufxt  to  stib-see.  (a)  only.  The  offence 
under  sub-sec.  (b)  is  in  strictness,  the  crimixial  offence  of  false  imprison- 
ment, a  species  of  ag£^a>*ated  assault.  Bishop's  Crim.  Law,  2nd  cd.,  sec. 
668;  Cornwall  v.  The  Queen,  33  U.C.Q.B.  106.    Under  the  present  form 
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of  the  statute,  which  differs  from  that  in  question  in  the  Cornwall  case, 
it  is  an  offence  without  lawful  authority  to  forcibly  imprison  any  other 
person,  and  it  is  also  an  offence  to  kidnap  another  with  intent  to  cause 
him  to  be  secretly  imprisoned  aj^ainst  his  will  and  without  lawful 
authority. 

The  forcible  seizure  or  imjirisonment  under  sub-sec.  (6)  involves 
the  idea  of  unlawful  violence.  Bird  v.  Jones,  7  Q.B.  744;  Hunted:  T. 
Johnson,  13  Q.B.D.  225;  B.  v.  Linsberg,  69  J.P.  107;  People  v.  Gamp, 
139  N.Y.  83  (under  N.Y.  Penal  Code,  sec.  211.). 

Kidnapping  was  an  indictable  offence  at  common  law.  R.  v.  Lesley, 
29  LJ^.M.C.  97. 

Where  it  appears  that  a  plea  of  guilty  to  a  charge  of  kidnapping  was 
entered  by  the  accused  without  the  advice  of  counsel  and  ifithout  due 
appreciation  of  the  character  of  the  charge  a?  distinct  from  the  offence 
of  abduction,  a  conviction  for  kidnapping  made  on  summary  trial  by 
a  magistrate  without  taking  any  testimony  may  be  quashed  on  cer- 
ticrari  by  a  Court  of  superior  criminal  jurisdiction  on  an  admission 
by  the  Crown  th»t  the  offence,  if  any,  was  not  kidnapping  but  abduc- 
tion, but  with  leave  to  institute  fresh  proceedings  for  the  laiter  charge. 
B.  V.  Steckley  (1914),  23  Can.  Cr.  Cas.  263,  7  O.W.N.  137. 

An  assault  with  intent  to  kidnap  or  to  forcibly  imprison  without 
lawful  authority  is  punishable  under  Code  sec.  296  (a)  as  an  aggra- 
vated assault.    As  to  attempts  and  conspiracies,  see  sees.  570  and  573. 

Without  lawful  authority} — The  authority  to  forcibly  seize,  confine 
or  imprison  another  person  may  be  under  civil  law  or  criminal  law. 
As  to  the  latter,  see  Code  sec.  16  et  seq,  as  to  matters  of  justification 
or  excuse,  and  as  to  arrest  without  warrant  in  certain  cases,  sec.  646 
et  seq. 

A  conviction  by  a  magistrate'  having  competent  jurisdiction  over  the 
subject  matter  of  it  upon  which  the  party  has  been  arrested  is,  until 
reversed  or  quashed,  conclusive  evidence  in  favour  even  of  the  magistrate 
in  a  prosecution  against  him  for  false  imprisonment ;  7  Term.  B.  633  n ; 
or  in  a  civil  action  of  trespass.  Gates  v.  Devenish,  6  U.C.Q.B.  260; 
Townsend  v.  Beckwith,  14  Can:  Cr.  Cas.  353,  42  N.S.B.  307.  And  where 
a  justice's  conviction  is  quashed  for  excess  of  jurisdiction  in  a  matter 
to  which  Part  XXII  of  the  Cr.  Code  1906,  applies,  the  court  may  grant 
an  order  of  protection  to  the  justice  by  making  it  a  condition  of  the 
order  to  quash  that  no  action  sliall  be  brought  against  him  or  the  officer 
acting  under  it.  Cr.  Code,  sec.  1131.  Similar  legislation  is  to  be  found 
in  the  provincial  statutes. 

PiMtf^inenl] — The  maximum  punishment  for  this  offence  was. raised 
by  the  Code  Amendment  of  1909  from  seven  years  to  twenty-ftve. 

TUtce  of  offence's — Where  4he  commission  of  the  offence  xndudes  the 
removal  of  the  person  kidnapped  in  a  vehicle  or  in  a  vessel  employed 
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in  inland  navigation,  the  person  accused  is  to  be  considered  as  having 
committed  the  offence  in  any  magisterial  j-arisdietion  through  which  the 
vehicle  or  vessel  passes  in  the  journey.    Cr.  Code  sec.  584  (o).' 
JurMidum  of  general  sessions^ — See  sec.  582. 

Unlawful  Carnal  Knowledge. 
Rape  defined*— Ag/<$. 

298.  Rape  is  the  act  of  a  man  having  carnal  kuowliedge  of 
a  woman  .who  is  ijiot  his  wife  without  her  consent,  or  with  (Con- 
sent which  has  heen  extorted  by  threats  or  fear  of  bodily  harm, 
or  obtained  by  personating  the  woman's  husband,  or  by  false 
and  fraudulent  representations  as  to  the  nature  and  quality  of 
the  act. 

2.  No  one  under  the  age  of  fourteen  years  can  commit  this 
offence. 

Origin]— Sec.  266,  Code  of  1892. 

"Not  his  ttrt/e"] — The  difference  of  surname  appearing  from  thfi 
acknowledgments  or  testimony  of  the  accused  is  some  evidence  that  the 
woman  was  not  his  wife.  R.  v.  Walebek  (1913),  4  W.W.B..  501,  23 
W.L.B.  931,  21  Can.  Cr.  Cas,  130;  B.  v.  Mpllen,  5  O.W.B.  451  j  18  Can. 
Cr.  Cas.  80. 

Where  the  prosecutrix  was  not  expressly  asked  whether  she  was  the 
wife  of  the  accused  but  was  sworn  as  a  witness  and  identified  herself 
under  a  name  different  from  that  upon  which  the  accused  was  arraigned 
and  had  pleaded,  and  further  swore  that  she  did  not  know  the  accused 
by  name,  this  was  held  sufficient  proof  that  she  was  not  the  wife  of  the 
accused.  B.  v.  Mullen  (No.  2)  18  Can.  Cr.  Cas.  80  (Ont.).  It  would 
seem  that  the  difference  of  name  would  not  alone  be  a  cogent  circum- 
stance in  the  province  of  Quebec,  because  of  local  usages,  as  regards 
French-speaking  people. 

The  refusal  of  the  trial  Judge  to  withdraw  fhc  cftse  from  the  jury 
on  the  ground  that  the  Crown  had  failed  to  prove  that  the  girl  was 
not  the  wife  of  the  accused,  was  sustained  in  a  case  where  there  was 
evidence,  if  not  in  the  Crown's  case,  then  in  that  of  the  defence,  on 
which  the  jury  could  find  that  she  w^as  not  his  wife;  R.  v.  Faulkner 
(1911),  19  Can.  Cr.  Cas.  47  at  50,  16  B.C.R.  229;  see  Rex  v.  Iman  Din 
(1910),  IS  Can.  Cr.  Cas.  82,  15  B.C.R.  476. 

Penetration  to  he  proved] — R.  v.  Dunning  (1908)',  1  Sask.  L.B.  391, 
14  Can.  Cr.  Cas.  461.    Emission  need  not  be  proved.    Code  sec,  7. 

"  Woman  "] — ^When  there  has  been  no  violence,  and  the  girl  is  under 
fourteen  and  has  consented  or  complied;  «th*  offence  fall«  under  sec.  301 ; 
but  when  there  has  been  violence,  and  when  the  girl  has  not  consented, 
then,  notwithstanding  the  fact  that  the  girl  ia  ujader  fourteen  years  of 
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age,  'the  crime  is  rape,  and  falls  under  this  section.  B.  v.  Biupel  (1898), 
2  Can.  Cr.  Cas.  225,  228,  (Que.) ;  R.  v.  Batcliffe,  15  Cox  C.C.  127;  B.  v. 
Dicken,  14  Cox  C.C.  8. 

The  words  "  man "  and  "  woman  "  in  this  section  are  to  be  taken  in 
a  general  or  generic  sense  as  indicating  all  males  and  females  of  the 
human  race,  and  not  in  a  restricted  sense  as  distinguished  from  boys 
and  girls.    B.  v.  Biopel  (1898),  2  Can.  Cf.  Cas.  225    (Que.). 

Proof  of  complaint  hy  prosecutrix] — In  B.  v.  Lilly  man,  [1896]  2  Q.B. 
167,  65  LJ^.M.C.  195,  60  J.P.  536,  it  ^as  keld  by  the  court  (Russell, 
C.J.,  Pollock,  B.,  Hawkins,  Cave  and  Wills,  JX),  upon  a  Crown  case  re- 
served, thaft  in  cases  of  indecent  assault  and  rape,  and  similar  charges, 
not  only  the  fact  that  the  prosecutrix  made  a  complaint  soon  after  the 
oeeurrence,  but  the  details  of  the  complaint  itself,  are  admissible  in 
evidence,  noi  as  proof  of  the  facts  complained  of  but  to  show  that  her 
conduct  at  the  time  was  consistent  with  her  story  in  the  witness  box 
and  as  negativing  consent.  Hawkins,  J.,  in  delivering  the  judgment  of 
the  court,  said :  "  The  general  usage  has  been  to  limit  the  evidence  of 
the  complaint  to  proof  that  the  woman  made  a  complaint  of  something 
done  to  her,  and  that  she  mentioned  in  connection  with  ift  the  name  of  a 
particular  person.  .  .  .  After  very  careful  consideration,  we  have 
arrived  at  the  conclusion  that  we  are  bound  by  no  authority  to  support 
the  existing  usage  of  limiting  evidence  of  a  complaint  to  the  bare  fact 
that  a  complaint  was  made,  and  that  reason  and  good  sense  are  against 
OQT  doing  so.  .  .  .  It  has  been  sometimes  urged  that  to  admit  the 
particulars  of  the  complaint  w^ould  be  calculated  <to  prejudice  the  inter- 
ests of  the  accused,  and  that  the  jury  would  be  apt  to  treat  the  com- 
plaint as  evidence  of  the  facts  complained  of.  Of  course,  if  it  were 
so  left  to  the  jury,  they  would  naturally  so  treat  it.  But  it  never 
conld  be  legally  so  left,  and  we  think  it  is  the  duty  of  the  judge  to 
impress  upon  the  jury  that  they  are  not  entitled  to  use  the  complaint 
aa  any  evidence  whatever  of  those  facts,  or  for  any  other  purpose  than 
that  we  have  stated.  With  such  a  direction,  we  think  the  interests  of 
an  innocent  accused  would  be  better  protected  than  they  are  under  <the 
present  usage;  for,  when  the  whole  statement  is  laid  before  the  jury, 
they  ftre  less  likely  to  draw  wrong  inferences,  and  may  sometimes  come 
to  4he  conclusion  that  what  the  woman  said  amounted  to  no  real  com- 
plaint against  the  accused."    And  see  B.  v.  Christie,  [1914]   A.C.  545. 

In  B.  V.  Bush  (1896),  60  J.P.  777,  the  prisoner  was  indieted  for 
carnally  knowing  a  girl  under  the  age  of  thirteen  years.  The  day  after 
the  commission  of  the  alleged  offence  the  gixrs  mother  questioned  her, 
and  the  gixl,  'm.  'the  absence  of  the  prisoner,  made  a  statement  in  answer. 
It  was  proposed  to  give  the  particulars  of  the  statement  in  evidence  on 
behalf  of  the  prosecution  on  the  authority  of  B.  v.  Lillyman,  [1896]  2 
Q.B.  167,  60  J.P.  536.  Mr.  Justice  Wright,  presiding  at  the  Central 
Criminal  Coort^  said  that  the  lapse  of  time  between'  the  oonsmitting  of 
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the  offence  and  the  making  of  the  statement  was  important  in  these 
cases;  that,  when  counsel  proposed  to  open  upon  and  put  in  evidence 
such  statements,  the  judge's  attention  should  first  be  called  to  the  time 
that  had  elapsed  between  the  occurrence  and  the  making  of  the  state- 
ment, in  order  <that  the  judge  might  be  enabled  to  say  whether  or  not 
the  lapse  of  time  would  be  an  objection  to  the  admissibility  of  the  state- 
ment.  In  Rush's  case  the  statement  had  not  been  made  immediately 
after  the  alleged  offence  was  committed,  and  the  trial  judge  therefore 
refused  to  allow  evidence  of  the  particulars  of  the  statement  to  be  given. 
Upon  the  trial  of  a  charge  of  rape  the  whole  statement  made  by  the  * 
woman  by  way  of  complaint  shortly  af«ter  the  alleged  offence,  including 
the  name  of  the  party  complained  against  and  the  other  details  of  the 
complaint,  is  admissible  in  evidence  as  proof  of  the  consistency  of  lier 
conduct  and  as  confirmatory  of  her  testimony  regarding  <tho  offene4*, 
but  not  as  independent  or  substantive  evidence  to  prove  the  truth  of 
the  charge.  B.  v.  Biendeau  (1900)^  3  Can.  Gr.  Cas.  293  (Que.). 

Whether  or  not  the  complaint  was  made  within  a  time  sufficiently 
short  after  the  commission  of  the  offence  as  to  admit  evidence  of  the 
particulars  of  the  complaint,  is  a  question  to  be  decided  by  the  court 
under  'the  circumstances  of  the  particular  case;  but  if  admitted,  it  is 
nevertheless  the  province  of  the  jury  to  take  into  consideration  the  time 
which  intervened,  in  weighing  the  probability  of  its  truth.  B.  v.  Bien- 
deau  (1901),  4  Can.  Cr.  Cas.  421,  10  Que.  K.B.  584;  B.  v.  Caasidy,  7 
E.L.B.  216  (P.E.I.);  B.  v.  Spuzaum  (1906),  12  B.C.B.  291;  B.  v.  Dun- 
ning (1908),  1  Sask.  L.B.  391, 14  Can.  Cr.  Cas.  461;  B  v.  Graham  (1899), 
3  Can.  Cr.  Cas.  22,  131  Ont.  B.  77;  B.  v.  Smith  (1905),  9  Can.  Cr.  Caa. 
21  (N.S.);  B.  V.  Barron  (1905),  9  Can.  Cr.  Cas.  196  (N.S.) ;  Hopkin- 
son  V.  Perdue,  8  Can.  Cr.  Cas.  286  (On<t.)  ;  B.  v.  Osborne,  [1905]  1  K.B. 
351;  B.  V.  Merry  (1900),  19  Cox  C.C.  142;  B.  v.  Ingey  (1900),  64  J.P. 
106;  B.  V.  Bishop,  11  Can.  Cr.  Cas.  30. 

It  is  an  exception  to  the  ordinary  rules  of  evidence  that  statements 
made  in  the  absence  of  the  prisoner  should  be  received  in  evidence 
against  him,  but  the  principle  is  applied  to  the  crime  of  rape  as  to 
which  the  question  whether  the  woman  was  a  consenting  party  is  essen- 
tial. The  judge  must  have  a  discretion  to  say  whether  the  complaint 
made  is  one  which,  having  regard  to  the  woman  and  to  the  safety  of 
the  prisoner,  should  be  admitted  in  evidence.  The  length  of  time  which 
has  elapsed  before  the  complaints  was  made,  the  omission  to  complain 
to  the  first  person  met  by  the  woman,  and  to  whom  she  might  easily 
have  complained,  and  the  circumstances  of  the  person  who  has  been 
outraged,  must  be  considered  in  deciding  whether  the  complaint  should 
be  admitted.  B.  v.  Maenamara  (1897),  18  Austr.  L.T.  263;  B.  v.  Christie 
[1914]  A.C.  545.  The  principle  is  to  get  the  nearest  picture  of  the 
mind  of  the  woman  to  see  whether  the  act  of  the  prisoner  was  an  out- 
rage on  her,  or  whether  she  was  a  consenting  party.     Of  course  the 
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longer  the  time  which  has  elapsed  before  the  complaint,  the  more  prob- 
able it  is  that  a  woman  who  had  consented  should  make  a  false  or 
exaggerated  charge  against  the  man.  On  the  other  hand  it  would  be 
wrong  to  exclude  a  complaint  made  at  the  earliest  reasonable  oppor- 
tunity. The  judge  must  considef^in  each  case  the  class  of  jwrson  the 
woman  is,  the  opportunities  she  has  had  for  complaining^  and  on  the 
whole  he  must  exercise  his  discretion  and  decide  whether  it  appears  to 
him  that  the  complaint  was  made  at  such  a  time  as  to  render  it  probable 
that  the  complaint  was  spontaneous,  and  honestly  represented  her  atti- 
tude to  the  prisoner,  and  to  exclude  the  conclusion,  which  might  other- 
wise be  more  reasonable,  that  she  was  making  a  charge  to  shield  herself. 
B.  V.  Maenamara,  supra. 

The  questi&n  of  oanseni] — The  question  whether  the  act  of  connec- 
tion was  consummated  through  fear,  or  merely  through  solicitation  is  a 
question  of  fact  for  the  jury.  R.  v.  Day  (1841),  9  C.  &  P.  722;  R.  v. 
Jones  (1861),  4  L.T.N.S.  154;  R.  v.  Cardo  (1889),  17  Ont.  R.  11; 
B.  V.  Pick,  16  U.C.C.P.  379. 

Proof  on  behalf  of  the  defence  that  the  injured  party  or  her  parents 
had  instituted  civU  proceedings  to  recover  damages  arising  from  the 
commission  of  the  alleged  rape  is  properly  excluded  upon  the  criminal 
trial  as  irrelevant,  unless  other  facts  have  been  disclosed  in  evidence 
which  tend  to  show  an  intent  to  thereby  wrongfully  extort  money  from 
the  accused.    R.  v.  Riendeau  (1900),  3  Can.  Or.  Cas.  293,  9  (Que.). 

On  a  charge  of  rape,  evidence  is  admissible  on  behalf  of  the  defence 
to  contradict  a  statement  of  the  complainant,  made  on  her  cross-exam* 
ination,  denying  that,  on  an  occasion  when  she  met  the  accused  subse- 
quent to  the  alleged  rape,  she  had  refused  to  put  an  end  to  the  inter- 
view, as  requested  by  her  mother,  and  had  struck  her  mother  for  the 
latter's  interference.  Such  evidence  is  relevant  to  the  charge  not  only 
as  affecting  the  credibiliiy  of  the  complainant's  testimony  generally, 
but  as  showing  conduct  inconsistent  with  resistance  to  the  alleged  offence. 
B.  v.  Riendeau  (No.  2),  4  Can.  Cr.  Cas.  421,  10  Que.  K.B.  584. 

The  prisoner's  statement  made  at  a  previous  trial  through  his  counsel 
may  be  given  in  evidence  by  the  prosecution  if  it  tends  to  anticipate  a 
possible  defence  which  might  be  offered  by  the  prisoner.  R.  v.  Bedcre 
(1891),  21  O.R.  189.  The  practice  is  for  the  Crown  not  to  object  to 
questions  put  to  the  complainant  tending  to  elicit  the  fact  that  she  had 
previously  had  connection  with  other  men;  R.  v.  Lalibert^  (1877),  1 
8.C.B.  117 ;  but  the  witness  may  object,  or  the  judge  may,  in  his  diacrc- 
tioBy  tell  the  witness  she  is  not  bound  to  -answer  the  question.  R.  v. 
Lalibert^  (1877),  1  S.C.R.  117.  If  the  answer  given  is  a  denial  she 
cannot  be  contradicted  by  calling  other  witnesses,  as  the  point  is  foreign 
to  the  issue.  Ibid.;  R.  v.  Muma  (1910),  22  O.L.R.  227,  2  O.W.N.  176, 
17  Can.  Cr.  Cas.  285;  R.  v.  Cockroft  (1870),  11  Cox  C.C.  410;  R.  v. 
Holmesi  L.B.  1  G.G.R.  234.    But  evidence  is  admissible  by  the  defence 
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to  show  the  general  bad  reputation  of  the  complainant  for  unchastity. 
R.  V.  Bishop,  11  Can.  Cr.  Gas.  30. 

The  complainant  may,  however,  be  cross-examined  as  to  alleg^ed  prior 
illicit  connection  had  with  her  by  the  accused;  B.  v.  Biley  (1887),  16 
Cox  C.C.  191,  18  Q.B.D.  481,  56  L.J3i.C.  52;  and  so  discredit  her 
testimony.  If  she  denies  having  previously  had  connection  with  the 
prisoner,  the  latter  may  give  evidence  in  contradiction.  B.  v.  Finnessey 
(1906),  11  O.L.B.  338,  10  Can.  Cr.  Cas,  347,  The  prosecutrix  is  bound 
to  answer  questions  put  as  to  her  general  reputation  for  chastity,  and  if 
she  refuses  to  answer,  the  fact  may  be  shown.  B.  v.  Finnessey  (1906), 
11  O.L.B.  338,  10  Can.  Cr.  Cas.  347. 

A  charge  may  be  laid  for  having  carnal  knowledge  of  a  girl  of 
fourteen  under  Code  sec.  301  without  involving  the  question  of  consent ; 
but  unless  the  girl  is  a  witness  in  the  case  there  could  be  no  question 
of  consistency  and  the  evidence  of  her  complaint  would  not  be  admis- 
sible unless  her  testimony  was  given.  B.  v.  McMillan  (1916),  9  W.W.R. 
1181. 

Consent  of  an  imbecile] — Even  though  the  woman  be  an  imbecile, 
she  may  still  be  capable  of  giving  her  consent.  If  she  consents  to  the 
intercourse  there  is  no  offence  in  law,  unless  the  man  knows  or  has 
good  reason  to  believe  that  she  is  an  imbecile.  (Sec.  219.)  Three  cases 
regarded  as  authorities  on  this  point  are  Beg.  v.  B.  Fletcher,  8  Cox  131 ; 
Reg.  V.  Chas.  Fletcher,  10  Cox  248,  and  Beg.  v.  Barratt,  12  Cox  498. 
The  effect  of  these  authorities  is  that  if  the  evidence  establishes  that 
the  girl  was  in  such  a  condition  of  imbecility  that  the  jury  might 
reasonably  find  that  she  was  incapable  of  giving  her  consent,  then  there 
is  a  case  to  go  to  the  jury,  and  a  verdict  of  "  guilty "  on  their  part 
will  not  be  disturbed.  B.  v.  Walebek  (1913),  21  Can.  Cr.  Cas.  130,  at 
133,  23  W.L.B.  931,  4  W.W.B.  501. 

In  the  case  of  Beg.  v.  Connelly,  26  U.C.Q.B.  317,  the  jury  expressly 
found  that  the  woman,  though  insane,  was  a  consenting  party;  and  the 
Court  held  that  on  such  a  finding  a  verdict  of  guilty  could  not  be 
supported. 

Evidence  of  child  under  fourteen"] — Code  sec.  1003 ;  Canada  Evidence 
Act,  B.S.C.  1906,  ch.  145,  sec.  16. 

Conviction  for  lesser  offence,  of  assault  or  indecent  assault] — The 
distinction  botween  felony  and  misdemeanour  is  abolished,  and  pro- 
ceedings in  respect  of  all  offences,  except  so  far  as  they  are  varied 
by  the  Code,  shall  be  conducted  in  the  same  manner.     Code  sec.  14. 

Sec.  951  of  the  Crim.  Code  provides  that  "  every  count  shall  b<* 
deemed  divisible;  and  if  the  commission  of  the  offence  charged  as 
described  in  the  enactment  creating  the  offence  or  as  charged  in  the 
count,  includes  the  commission  of  any  other  offenc-e,  the  person  accused 
may  ho  convicted  of  any  offence  so  included  which  is  proved,  although 
the  whole  offence  oliarged  is  not  proved." 
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An  assault  is  included  in  every  ease  of  rapo  as  a  necessary  ingre- 
dient. B.  V.  Muma,  22  O.L.B.  225,  17  Can.  Cr.  Gas.  285;  B.  v.  West, 
[1898]  1  Q.B.  174;  B.  v.  Edwards  (1898),  2  Can.  Cr.  Cas.  96,  29  Ont. 
B.  451.  The  usual  form  of  an  indictment  for  rape  is  that  "  A.  did 
assault  B.,  a  woman  who  was  not  his  wife,  and  did  then  and  there 
haye  carnal  knowledge  of  her  without  her  consent."  See  Begina  v. 
Edwards,  29  O.B.  451,  2  Can.  Cr.  Cas.  96,  and  Begina  v.  Quthrie,  L.B. 
1  C.C.B.  241;  Wilkinson  v.  Dntton  (1863),  32^  L.J.M.C.  152,  and  re 
Thompson  (1860),  6  H.  &  N.  193,  B.  v.  Fick,  16  U.C.C.P.  379  (Ont.). 

Wife  of  accused  a  compellable  witness] — This  section  is  included 
nmongst  those  specified  in  sub-sec.  2  of  sec.  4  of  the  Canada  Evidence 
Act,  B.S.C.  1906,  ch.  145,  and  under  it  the  wife  of  the  accused  is  both 
a  competent  and  compellable  witness,  for  the  prosecution. 

Ponlslimeiit  for  rape. 

299.  Every  one  who  commits  rape  is  guilty  of  an  indictable 
offence  and  liable  to  suffer  death  or  to  imprisonment  for  life. 

Origin]— Sec.  267,  Code  of  1892 ;  B.S.C.  1886,  ch.  162,  sec.  37. 

Verdict  far  a  lesser  offence  proved,  if  included  in  the  offence 
charged] — If  the  judge  allows  the  indictment  to  go  generally  to  the 
jury,  it  is  not  competent  for  him  to  withdraw  from  their  consideration 
a  verdict  for  any  lesser  offence  which  may  be  included  in  the  indict- 
ment. Code  sec.  951;  B.  v.  Scherf,  13  B.C.B.  407,  13  Can.  Cr.  Cas. 
382;  8  W.L.B.  219;  B.  v.  Edwards  (1898),  29  Ont.  B.  451,  2  Can.  Cr» 
Cas.  96;  B.  v.  West,  [1898]    1  Q.B.  174. 

A  verdict  for  an  attempt  may  be  returned  if  the  evidence  estab- 
lishes an  attempt  to  commit  the  offence  and  the  jury  negatives  the  com- 
plete offence.  Sec.  949,  and  as  to  attempts  generally,  see  Code  sec.  72. 
An  attempt  to  commit  rape  is  punishable  under  sec.  300. 

A  new  trial  may  be  ordered  on  the  ground  that  the  charge  of  the 
trial  .judge  was  calculated  to  lead  the  jury  to  believe  that  if  they  failed 
to  find  the  accused  guilty  of  rape  they  would  fall  short  of  their  plain 
duty.  B.  V.  Scherf,  13  Can.  Cr.  Casj  382,  13  B.C.B.  407.  In  that  case, 
Clement,  J.,  said,  **I  do  not  think  a  judge  is  entitled  to  press  a  jury  that 
fnr.  The  evidence  points  strongly  to  an  offence  under  sec.  211  of  the  Code 
fsednotion  of  girl  between  fourteen  and  sixteen].  No  intimation  of 
this  was  given  the  jur}'  and  I  believe  that  if  they  had  known  that  a 
verdict  of  not  guilty  on  the  charge  of  rape  would  not  necessarily  mean 
that  the  accused  would  go  unwhipt  of  justice,  their  aotion  on  this 
indictment  might  have  been  different." 

The  verdict  may  be  for  the  lesser  offence  of  assault  with  intent 
to  commit  rape;  John  v.  The  Queen,  15  S.C.B.  384;  or  of  indecent 
aBSault;  B.  v.  Graham  (1899),  31  Ont.  B.  77,  3  Can.  Cr.  Cas.  22. 
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Jury  not  to  separate  on  trial  of  capital  charge^ — ^The  jury  must  be 
kept  together  on  the  trial  of  a  charge  of  rape,  as  it  is  a  capital  offence ; 
Code  sec.  945  (4) ;  and  if  they  have  been  allowed  to  separate  over- 
night another  jury  may  be  empanelled  and  the  trial  begun  de  novo. 
There  is  no  duty  cast  upon  the  judge  to  exclude  from  the  second  jury 
the  jurors  who  were  on  the  first  and  who  had  already  heard  part  of 
the  evidence  on  the  abortive  trial.  E.  v.  Luparello  (1915),  8  W.W.B. 
89,  25  Man.  B.  233,  30  W.L.R.  777.  On  the  calling  of  the  second  jury 
the  accused  has  the  unimpaired  right  of  challenge.  R.  v.  Luparello, 
supra. 

Excluding  public  from  irial\ — Code  sec.  645. 

Evidence  of  child  under  fovrtem] — Canada  Evidence  Act,  B.S.C. 
1906,  ch.  145,  sec.  16.  Code  sec  1003  makes  somewhat  similar  pro- 
visions for  offences  under  sees.  292,  301  and  302,  but  probably  does 
not  apply  to  offences  under  sees.  299  or  300. 

Wife  of  accused  a  co^npellable  ivitnessl — This  section  is  included 
amongst  those  specified  in  sub-sec.  2  of  sec.  4  of  the  Canada  Evidence 
Act,  B.S.C.  1906,  ch.  145,  and  under  it  the  wife  of  the  accused  is  bath 
a  competent  and  compellable  witness,  for  the  prosecution. 

Eiiidence  of  similar  actsi — In  dealing  with  the  question  of  the  admis- 
sibility of  evidence  of  similar  acts,  a  great  deal  depends  upon  the  nature 
of  the  crime  alleged.  A  rule  which  may  be  applied  to  theft  (R.  v. 
Collins,  9  Cox  C.C.  497,  33  L.J.M.C.  177),  or  arson  will  not  necessarily 
apply  to  such  a  crime  as  rape.  And  even  with  respect  to  crimes  of 
indecency  one  rule  may  very  well  apply  to  cases  where  consent  is 
immaterial,  such  as  Rex  v.  Chitson,  [1909]  2  K.B.  945;  and  another 
lo  a  case  where  absence  of  consent  is  essential.  R.  v.  Paul  (1912),  2 
W.W.R.  605,  622.  In  Rex  v.  Chitson,  [1909]  2  K.B.  945,  it  is  apparent 
lluit  the  reason  for  the  admission  of  the  prisoner's  statement  to  the 
complainant  that  he  had  done  the  same  to  another  girl  was  as  stated 
by  Lawrence,  J.,  that  "  if  he  has  made  that  statement  to  the  prose- 
cutrix at  the  time  alleged  by  her,  that  fact  would  strongly  corroborate 
her  evidence  that  the  prisoner  was  the  person  who  had  had  coimectioiT 
with  her." 

Compare  as  to  evidence  of  identity,  Thompson  v.  Director  of  Public 
Prosecutions  [1918]  A.C.  221,  13  Cr.  App.  R.  61,  87  L.J.K.B.  478;  and 
see  reference  to  R.  v.  Chitson,  in  Brunct  v.  The  King,  (1918),  57  S.C.R. 
Sn,  30  Can.  Cr.  Cas.  16,  at  40,  per  Anglin,  J. 

The  case  of  incest  which  arose  in  Rex  v.  Ball,  [1911]  A.C.  47,  80 
L.J.K.B.  691,  rested  upon  special  circumstances  applicable  to  such  a 
crime.  The  evidence  of  previous  similar  acts  there  admitted  was  con- 
sidered relevant  as  tending  to  prove  the  existence  of  a  guilty  passion 
between  the  brother  and  sister,  i.e.,  the  existence  of  a  guilty  relation- 
ship between  the  two  which  would  tend  to  prove  the  commission  of 
the  act  of  incest  charged.     This  furnishes  a  ground  for  distinguishing 
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ineest  from  rape  in  dealing  with  the  point  under  consideration.  R.  v. 
Paul    (1912),  2  W.W.B.  623,  per  Stuart,  J. 

Bail} — Rape  is  a  capital  offence  and  the  justices  on  committing  for 
trial  for  that  offence  cannot  grant  bail.  Code  sec.  699 ;  re  Hopf e's  bail 
(1913),  4  W.W.B.  1,  22  Can.  Cr.  Cas.  116,  23  W.L.B.  751,  (Alta.). 
Bail  may,  however,  be  granted  by  a  provincial  superior  court.  Code  sec. 
699;  B.  V,  Pybum,  11  O.W.N.  61. 

Jurisdiction  of  sessions  sxeluded] — See  sec.  583. 

Aiding  and  abetting  a  rape} — The  aider  and  abettor  is  poniahable 
as  a  principal.  Code  sec.  69;  B.  v.  Finnessey,  11  O.L.B.  338,  10  Can. 
Cr.  Cas.  347;  B.  v.  Blais,  11  O.L.B.  345,  10  Can.  Cr.  Cas.  354.  He 
may  l>e  indicted  jointly  with  the  principal  offender.  R.  v. 
Hlnis,  supra;  but  may  be  granted  an  order  for  a  separate  trial.  Code 
{«ec.  857.  If  a  soparato  trial  is  ordered,  tlie  one  is  bound  to  testify 
against  the  other.  Canada  Evidence  Act,  B.8.C.  1906,  ch.  145,  sec.  4, 
and  it  would  not  be  illegal  for  the  prosecuting  counsel  or  the  judge  to 
(Hniimcnt  in  their  addresses  to  the  jury  upon  the  failure  of  the  accused 
(u  call  as  his  witness  the  person  jointly  charged  but  ordered  to  be 
separately  tried.    R.  v.  Blais,  11  O.L.R.  345,  10  Can.  Cr.  Cas-  354. 

Boy  under  fourteen] — A  boy  under  fourteen  years  of  age  cannot  be 
convicted  of  rape.  Code  sec.  298  (2).  He  is  presumed  by  law  to  be  un- 
able to  commit  the  offence  and  It  would  seem  that  he  would  not  be  liable 
to  l>e  convicted  of  carnally  knowing  a  girl  under  fourteen  in  contra- 
vention of  Code  sec.  301.  See  Code  16  preserving  excuses  and  defences 
under  the  common  law  where  not  inconsistent  with  the  Code,  and  see 
R.  v.  Waitc  £1892]  2  Q.B.  600,  61  L.J.M.C.  187.  But  he  may  be  found 
guilty  of  an  indecent  assault;  B.  v.  Williams  [1893]  1  Q.B.  320;  or  of 
a  common  assault.     B.  v.  Waito,  supra. 

PnnlKhment  for  attempt  to  commit  rmpe. 

300.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  impriponmont  who  attempts  to  commit  rape. 

Ori^]— Sec  268,  Code  of  1892. 

Attempts'  generally} — Code  sec.  72. 

Question  of  c-onsent} — See  sec  298  and  note  to  same. 

Complaint  by  prosecutrix} — See  note  to  sec.  298. 

Excluding  public  from  trial} — Code  sec.  645. 

Wife  of  accused  a  compellable  witness} — This  section  is  incUuUnl 
amongst  those  specified  in  sub-sec  2  of  sec.  4  of  the  Canada  Evidence 
Act,  B.S.C.  1906,  ch.  145,  and  under  it  the  wife  of  the  accuser!  is  both 
a  competent  and  compellable  witness  for  the  prosecution. 

Verdict  for  lesser  offencel — Code  sec.  951;  B.  v.  Clarke,  38  N.B.K. 
11,  12  Can.  Cr.  Cas.  300. 

Verdict  for  attempt  charged  where  full  offence  proved] — Code  sec. 

950. 
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Jurisdiction  of  sessions  excluded]— Bee  sec.  583;  B.  v.  Wright,  2  Can. 
Cr.  Cas.  83  (N.B.)  ;  R.  v.  Preston  (1905)  11  B.O.B.  159,  1  W.L.B.  17, 
9  Can.  Cr.  Cas.  201. 

Assault  with  intent  to  commit  indictahle  offence} — Code  sec.  296,  Bub- 
Bcc.  (a) ;  R.  v.  Preston  (1905)  11  B.C.R.  159,  1  W.L.B.  17,  9  Can.  Cr. 
Cas.  201. 

Carnally  knowing  girl  under  fourteen  years. 

301.  Every  one  is  guilty  of  an  indictable  oflEence  and  liable 
to  imprisonment  for  life,  and  to  be  whipped,  who  carnally 
knows  any  girl  under  the  age  of  fourteen  years,  not  being  lu^ 
wife,  whether  he  believes  her  to  be  of  or  above  that  age  or  not. 

On^]— Sec.  269,  Code  of  1892;  53  Vict.,  Can.,  eh.  37,  sec.  12. 

Carnal  knowledge] — Code  sec.  7  dispenses  with  proof  of  emission. 

An  indictment  for  rape  under  sees.  298  and  299  lies  against  one 
who  has  ravished  a  female  under  the  age  of  fourteen  years  against  her 
will,  notwithstanding  this  section.  R.  v.  Riopel  (1898),  2  Can.  Cr.  Cas, 
225;  R.  V.  Ba/tcliffe  (1882),  15  Cox  C.C.  127;  R.  v.  Dicken  (1877),  14 
Cox  C.C.  8. 

Carnal  knowledge  alone  constitutes  an  offence  under  this  section 
when  the  girl  is  under  the  age  of  fourteen  and  her  consent  to  the  act 
is  not  a  defence.  R.  v.  Brice,  7  Man.  R.  627;  R.  v.  Chisholm,  7  Man.  B. 
613;  R.  V.  Cameron  (1901),  4  Can.  Cr.  Cas.  385  (Ont.). 

Proof  or  inference  of  age] — Code  sec.  984. 

Evidence  of  paternity  by  showing  child's  similarity  to  the  accused] — 
A  child,  sworn  to  have  been  born  of  the  criminal  intercourse,  may  be 
exhibited  to  the  jury,  and  its  likeness  to  the  accused  pointed  out  in 
proof  of  the  charge,  but  it  is  preferable  ithat  witnesses  should  be 
called  to  testify  to  the  points  of  likeness  relied  upon.  R.  v.  Hughes, 
22  O.L.R.  344,  17  Can.  Cr.  Cas.  450;  Udy  v.  Stewart,  10  Ont.  8.  590. 

Cross-examination  going  to  credit] — In  R.  v.  Cargill  [1913]  2  K.B. 
271,  82  L.J.K.B.  655,  8  Cr.  App.  R.  224,  defendant's  counsel  cross- 
examined  the  girl  as  to  alleged  previous  aots  of  connection  with  other 
men  which  she  denied.  Evidence  tendered  to  prove  such  previous  acts 
was  rejected,  the  question  of  seduction  not  being  relevant  to  the  issue 
although  the  girl  had  given  evidence  that  defendant  had  seduced  her, 
which  evidence  had  not  been  objected  to;  neither  could  the  rejected 
evidence  bo  received  to  show  that  the  girl  was  unworthy  of  belief  as 
the  rule  is  that  her  answers  to  questions  in  cross-examination  going 
merely  to  credit  cannot  Ik*  contradicted. 

Matters  which  go  to  credit  only  and  are  relevant  only  as  going  to 
credit  cannot  be  contradicted  by  further  evidence;  so  the  evidence  of 
the  girl  as  to  her  chastity  admitted,  though  irrelevant,  on  a  charge  of 
carnal  knowledge  of  a  girl  under  the  statutory  age,  cannot  be  rebutted 
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by  positive  testimony  where  she  has  maintained  her  statement  when 
cross-examined  to  credit.  R.  v.  Cargill,  supra,  commenting  on  Attorney- 
General  V.  Hitchcock  (1847)  1  Exch.  R.  99,  10  L.J.  Ex.  259,  and  Thomas 
V.  David,  7  C.  &  P.  350. 

Verdict  for  a  lesser  offence  proved^ — Sec.  951  authorizes  a  verdict  of 
indecent  assault  (see.  292),  the  consent  of  a  girl  under  fourteen  not 
1>eing  material  to  that  offence;  sec.  294;  R.  v.  Cameron  (1901),  4  Can. 
Cr.  Cas.  385  (Ont.) ;  or  if  the  complete  commiflsion  of  the  office  under 
see.  301  is  not  proved,  but  the  evidence  establishes  an  attempt  to  com- 
mit the  offence,  the  accused  may  be  convicted  of  such  attempt  (sec.  949) 
and  punished  acordingly.   Sec.  302. 

Excluding  public  from  trial] — Code  sec.  645. 

Joinder  of  counts] — A  cliarge  of  carnal  knowledge  of  a  g^rl  under 
fourteen  may  he  joined  with  a  charge  of  criminal  seduction  of  the  same 
girl  when  between  fourteen  and  sixteen.  Code  sec.  85(5;  R.  v.  Hughes, 
22  O.L.R.  344,  17  Can.  Cr.  Cas.  450.  The  court  may  order  a  separate 
trial  of  each  count.    Code  sec.  857;  R.  v.  Hughes,  supra. 

Evidence  of  child  of  tender  years  taken  without  oath] — Code  sec. 
1003;  Canada  Evidence  Act,  R.S.C.  1906,  ch.  146,  sec.  16. 

Jnsuffloiency  of  alleged  admission  or  confession] — See  R.  v.  Blyth 
(1917),  11  O.W.N.  406. 

Wife  of  accused  a  compellable  witness] — This  section  is  included 
amongst  those  specified  in  sub-sec.  2  of  sec.  4  of  the  Canada  Evidence 
Act,  B.S.C.  1906,  ch.  145,  and  under  it  the  wife  of  the  accused  is  both 
a  competent  and  compellable  witness  for  the  prosecution. 

Punishment  of  whipping] — See  sees.  80,  204,  276,  292,  293,  301,  302. 
446,  457,  1060. 

Attempt  of  that  offenee. 

302.  Every  one  who  attempts  to  have  iuilB.wf ul  ^carnal  know.k 
edge  of  any  girl  under  the  age  of  fourteen  years  is  guilty  of  an 
indictable  offenee  and  liable  to  two  years'  imprisonment,  and 
to  be  whipped. 

Origin]— Sec.  270,  Code  of  1892;  53  Vict.,  ch,  37,  sec.  12. 

Child's  evidence  not  under  oath]— In  a  case  where  the  trial  judge 
received  the  child's  statement,  without  oath,  under  sec.  1003  of  the  Cod^, 
and  upon  that  and  other  evidence  convicted  the  prisoner  of  the  offence 
charged,  he  reserved  for  the  opinion  of  the  Court  of  Appeal  the  ques- 
tions whether  the  child's  statement  was  sufficiently  corroborated  to 
comply  with  the  requirements  of  sub-sec.  2  of  sec.  1003,  and  whether 
he  was  right  in  holding  that  there  was  sufficient  evidence  to  justify 
his  finding  the  prisoner  guilty.  It  was  held  that  the  evidence  of  the 
child  was  sufficiently  corroborated  by:     (a)   evidence  of  the  statement 
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made  to  her  mother  within  an  hour  or  two  after  the  occurrence — a  state- 
ment volunteered  by  her,  and  not  extracted  by  interrogation  or  nugges- 
tion;  (b)  evidence  of  the  condition  of  the  child's  clothing,  as  testifted 
to  by  her  mother  and  two  other  persons;  (c)  evidence  of  the  fact  of 
the  cliild  havijig  been  with  the  prisoner  during  the  time  testified  to  as 
that  during  which  his  im])roper  conduct  took  place.  K<*x  v.  liowes,  20 
O.L.R.  111^  15  Can.  Or.  Cas.  326. 

Upon  the  trial  of  a  diarge  of  attempted  carnal  knowledge  of  a  girl 
under  fourteen  who  is  too  young  'to  understand  the  nature  of  an  oath, 
a  conviction  for  that  offence  is  not  warranted  unless  her  evidence  not 
under  oath  is  corroborated  by  some  other  material  evidence  implicating 
the  accused  (Code  sec.  1003),  but  the  accused  may  be  convicted  of 
common  assault  upon  the  charge  so  laid  if  there  be  corroboration  merely 
liy  some  other  material  evidence.  R.  v.  De  Wolfe  (1904),  9  Can.  Cr. 
Cas.  38 ;  Can.  Evidence  Act,  R.S.C.  1906,  ch.  145,  sec.  16. 

Froof  or  inference  of  age^ — Code  sec.  984. 

Identity  of  acciMed] — On  a  question  of  identity  it  is  misdirection 
to  charge  the  jury  that  the  accused  must  prove  his  defence  of  an  alilti 
by  a  preponderance  of  testimony.  R.  v.  Myshrall,  35  N.B.R.  507)  8  Can. 
Cr.  Cas.  474; 

Wife  of  accused  a  compellable  witnessl — This  section  is  included 
amongst  those  specified  in  sub-sec.  2  of  sec.  4  of  the  Canada  Evidence 
Act,  R.S.C.  1906,  ch.  145,  and  under  it  the  wife  of  the  accused  is  both 
n  competent  and  compellable  witness  for  the  prosecution. 

Excluding  public  from  trial"] — Code  sec.  645. 

Punishment  of  whipping^—Hee  sees.  80,  204,  216,  276,  292,  293,  301, 
r.02,  446,  457,  1060. 

A  bortion, 

Alt«iii|K  to  procure  abortion* 

303.  Every  one  is  guilty  of  an  indictaWe  offence  and  liable 
to  imprisonment  for  life  who,  with  intent  to  procure  the  mis- 
carriage of  any  woman,  whether  she  is  or  is  not  with  child, 
unlawfully  administers  to  her  or  causes  to  be  taken  by  her  any 
drug  or  other  noxious  thing,  or  unlawfully  uses  on  her  any 
instrument  or  other  means  whatsoever  with  the  like  intent. 

Origin}— Soc.  272,  Code  of  1892;  R.S.C.  1886,  ch.  162,  sec.  47;  32-33 
Viet.,  Can.,  ch.  20,  sec.  59. 

With  intent] — Supplying  a  noxious  thing  with  intent  to  procure 
abortion  is  an  offence  by  the  terms  of  this  section,  although  it  subse- 
(]UOutly  appears  that  the  woman  was  not  pioj^nant.  See  R.  v.  Titlcy 
(1880),  14  Cox  C.C.  502;  R.  v.  Goodhall  (1846),  1  Den.  187. 
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Where  the  instrument  alleged  to  have  been  used  was  a  quiU^  which 
might  possibly  have  been  used  for  an  innocent  purpose,  evidence  was 
allowed  to  be  given,  in  order  to  prove  the  intent,  that  the  prisoner  had 
at  o^ther  times  caused  miscarriages  by  similar  means.  B.  v.  Dale  (1889); 
16  Cox  C.C.  703,  per  Charles,  J. 

And  see  Brunet  v.  The  King  (1918),  30  Can.  Cr.  Cas.  16,  57  S.C.B. 
83,  and  note  infra,  on  Evidence  of  previous  criminal  acts. 

Causes  to  he  taken] — Where  the  prisoner  gave  the  prosecutrix  the 
drug  for  the  purpose  of  procuring  abortion,  and  the  prosecutrix  took  it 
for  that  purpose  in  the  prisoner's  alisence,  it  was  held  thai  he  had 
"  caused  it  to  be  taken  "  within  the  meaning  of  a  similar  English  statute. 
B.  V.  Wihwn  (1856),  Dears.  &  B.  127;  B.  v.  Farrow  (1857),  Dears.  &  B. 
164. 

Drug  or  other  noxious  thingi — ^The  statute  32-33  Viet.,  c.  20,  s.  59 
lis  well  as  the  later  Act,  B^.Cj  1886,  e.  162,  s.  47,  used  the  phrase,  any 
I>oi8on  or  any  other  noxious  thing.  It  was  laid  down  under  that  statute 
thai  while  poisons  are  not  noxious  things  when  taken  as  medicine  in 
ordinary  treatment,  that  if  taken  or  administered  in  undue  and  immoder- 
ate quantities  the  excess  of  the  article  becomes  noxious,  and  it  was  not 
essential  to  support  a  conviction  that  the  article  should  be  noxious  in 
itself  if  it  was  a  "  poison."    B.  v.  Stitt  ,(1879),  30  U.C.G.P.  30,  33. 

The  thing  administered  must  be  either  a  "  drug "  or  a  "  noxious 
thing,"  and  it  is  not  sufficient  that  the  accused  supposed  it  would  have 
*he  desired  effect.     B.  v.  Hollis  (1873),  12  Cox  C.C.  463;  B.  v.  Isaacs 
(1862),  9  Cox  C.C.  228,  32  L.J.M.C.  52. 

To  the  same  effect  is  the  decision  in  B.  v.  Petti  bone  [1918]  2  W.W.R. 
806   (Alta.). 

If  the  article  administered  is  not  a  "  drug  "  and  the  quantity  admin- 
istered is  innoxious  but  would  \)C  noxious  had  it  been  taken  in  large 
quantities,  there  is  no  administration  of  a  noxious  thing  within  the 
section.    B.  v.  Hennah  (1877),  13  Cox  C.C.  547. 

If  the  drug  administered  produces  miscarriage  it  is  sufficient  evi- 
dence that  it  is  noxious  although  there  is  no  other  evidence  of  i^^s  nature. 
R.  V.  Hollis  (1873),  12  Cox  C.C.  463. 

Evidence  that  quantities  of  oil  of  juniper  considerably  less  than  half 
an  ounce  are  commonly  taken  medicinally  without  any  bad  results,  but 
that  half  an  ounce  produces  ill  effects  and  is  to  a  pregnant  woman 
d&ngerous,  was  held  sufficient  from  which  a  jury  might  infer  that  the 
latter  quantity  was  a  noxious  thing.    B.  v.  Cramp  (1880),  5  Q.B.D.  307. 
Bxeludvng  public  from  trial] — Code  sec.  645. 
Aiding  and  abetting  in  the  offence] — See  Code  sees.  69,  305. 
On   a   charge   of  abortion   alleged   to  have  been   committed   by   a 
physician  at  the  instigation  of  the  accused,  it  is  necessary  to  prove 
both  that  the  physician's  operation  was  unnecessary  and  unlawful,  and 
that   the   accused    procured    or    abetted    sucTi    unlawful    operation.      Jic 
McCready  (1909),  2  Sask.  L.B.  46,  14  Can.  Cr.  Cas.  481. 
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And  see  Brunet  v.  The  King,  57  S.C.B.  83,  supra. 

There  is  no  statutorj  reqmrement  of  eorroboration  in  respeet  of 
an  offence  under  see.  303,  and  a  conviction  may  be  founded  on  the 
evidence  of  the  woman  on  whom  the  operation  was  performed.  B.  v. 
Sadick  Bey  (1914),  25  Can.  Cr.  Cas.  259,  20  Bev.  Leg,  N.S.  140  (Que.). 

Where  the  accused  was  tried  on  a  charge  of  procuring  abortion  and 
the  only  evidence  was  that  of  the  woman  who  swore  that  she  went  to 
the  accused  and  asked  him  to  x>eTf orm  the  operation,  she  herself  being 
a  consenting  party  thereto,  the  trial  judge  directed  the  jury  that  they 
should  not  convict  upon  the  uncorroborated  eyidence  of  the  woman  who 
was  particeps  oriminis.^  The  jury,  notwithstanding,  brought  in  a  verdict 
of  guilty,  and  it  was  held  that  the  evidence  of  an  accomplice,  even  though 
uncorroborated,  is  legal  evidence  and  sufficient  to  support  a  conviction, 
but  the  trial  judge  should  advise  the  jury  not  to  convict  upon  such 
evidence.     B.  v.  Beynolds  (1908),  1  Bask.  L.B.  480. 

And  see  B.  v.  Betchel,  (1912),  2  W.W.B.  624,  4  Alta.  L.B.  402. 

Charging  some  offence  in  different  mannerl — In  an  indictment  laid 
under  see.  303  of  the  Code,  the  first  count  charged  that  the  accused, 
with  the  intent  to  procure  a  miscarriage,  etc.,  did  unlawfully  use  upon 
the  person  of  'the  woman  an  instrument,  etc.;  the  second  count  charged 
that  with  like  intent  the  accused  did  unlawfully  **  operate  "  on  the  said 
woman.  The  evidence  submitted  by  the  Crown  was  directed  solely  to 
proof  of  the  fact  of  the  performance  of  an  operation  by  the  use  of 
an  instrument,  substantially  negativing  the  use  of  the  hand  or  finger 
alone  for  the  alleged  purpose.  The  jury,  however,  were  charged — after 
they  had  intimated  that  they  were  not  satisfied  that  tlie  evidence  estab- 
lished the  use  of  an  instrument — that  the  use  of  the  hand  or  finger 
might  be  considered  in  dealing  with  the  second  count.  The  jury  found 
the  accused  not  guilty  on  the  first  count,  but  gtiilty  on  the  second  count. 
Tt  was  hold  that  the  second  count  might  not  unnaturally  be  regarded 
as  a  mere  repetition  in  another  form  of  the  gravamen  of  the  first  count, 
and  that  l)y  the  finding  of  not  guilty  on  that  count  the  whole  case 
against  the  accused  failed,  and  the  finding  on  the  second  count,  there- 
fore, could  not  be  supported.  B.  v.  Cook  (1909),  19  O.L.B.  174,  15  Can. 
Cr.  Cas.  40.  And  see  Code  sec.  892  (application  to  divide  counts),  and 
sec.  909  (plea  of  autrefois). 

Conspiraey  to  procure  abortion] — In  B.  v.  Bachrack,  21  Can.  Cr.  Cas. 
257,  28  O.L.B.  32,  the  Ontario  Court  of  Appeal  held  that  acts  and 
declarations  of  those  charged  with  conspiracy  to  procure  abortion,  occur- 
ring immediately  after  the  commission  of  the  operation,  and  made  while 
procuring  care  for  the  person  upon  whom  the  abortion  was  performed, 
were  admissible  in  evidence.  As  to  conspiracies  generally,  see  Code 
sec.  573. 

The  form  of  the  indictment  in  R.  v.  Bachrack,  supra,  was  for  that 
the  accused  did,  at  a  named   place  and   in  a  given  month,   conspire, 
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combine,  confederate,  and  agree  together  to  commit  a  certain  indictable 
offence,  to  wit,  the  crime  of  abortion,  by  then  and  there  conspiring, 
combining,  confederating,  and  agreeing  together  to  procure  the  mis- 
carriage  of  a  certain  woman  (naming  her),  thereby  committing  an 
indictable  offence,  contrary  to  the  Criminal  Code.  It  was  held  that 
the  form  of  the  indictment  was  sufficient.  Code  sees.  303,  852 ;  Begina  v. 
Kowlands  (1851),  17  Q.B.  671.  The  finding  of  the  jury  that  the  prison- 
ers conspired  to  procure  the  abortion  in  the  Province  of  Ontario  was 
warranted  by  the  evidence,  but,  finding  it  difficult  to  do  so  there,  they 
went  to  a  foreign  country.  Evidence  of  what  took  place  in  the  foreign 
country  in  furtherance  of  the  conspiracy  was  properly  admitted.  B.  v. 
Bachrack,  supra. 

Particulars  of  conspiracy  to  procure  abortion] — Particulars  may  be 
ordered  whereby  the  prosecution  is  further  to  describe  the  means  by 
which  any  offence  was  committed,  etc. ;  Code  sec.  859,  sub-sec  (/) ; 
B.  V.  Bachrack  (1913),  28  O.L.B.  32,  and  see  form  of  demand  for  par- 
ticulars and  of  particulars  served  in  answer  in  the  last-mentioned  case 
(28  OX.B.  at  32),  also  form  of  demurrer  (28  O.L.B.  at  34). 

Evidence  of  accomplice] — A  conviction  will  stand  although  the  only 
iiici-iminating  evidence  was  that  of  the  woman  on  whom  the  abortion 
was  practised  with  her  own  consent,  but  the  trial  judge  may  properly 
instruct  the  jury  in  such  a  case  that  <hey  ought  not  to  convict  on  the 
(.»vi(leace  of  the  woman  alone  when  she  was  an  accomplice.  B.  v.  Rey- 
nolds, 9  W.L.R.  209,  1  Sask.  L.B.  80,  15  Can.  Cr.  Cas.  209.  B.  v.  Betchel, 
1'  W.W.B.  624,  4  Alta.  L.B.  402,  10  Can.  Cr.  Cas.  423,  21  W.L.B,  665. 

Attempt  to  have  woman  take  noximis  drug  to  procure  abortion] — 
Attempts  are  punishable  under  sec.  570.  As  to  whfut  constitutes  an 
attempt  of  an  indictable  offence  generally,  sec  Code  sec.  72.  An 
attempt  may  be  complete  whether  under  the  circumstances  it  was  pos- 
sible to  commit  the  attempted  offence  or  not,  and  so  a  conviction  may 
l>o  made  for  an  attempt  where  made  with  drugs  believed  by  the  accused 
to  be  of  a  kind  suitable  for  the  illegal  purpose,  although  they  were 
ill  fact  not  of  that  kind.  B.  v.  Pettibone  [1918]  2  W.W.B.  806.  So 
also  irt  is  sufficient  that  he  tried  to  cause  the  woman  to  take  the  drugs 
and  believed  she  had  done  so,  although  she  did  not  take  any  of  them, 
hut  deceived  him  into  thinking  she  had  done  so.  B.  v.  Pettibone,  supra. 
Where  none  of  the  drugs  were  actually  taken  or  where  no  instrument 
is  used,  as  the  case  may  Ije,  the  charge  should  be  for  an  attempt  only. 
B.  V.  Pettibone,  supra.  If,  on  the  other  hand,  the  charge  had  been  for 
the  actnal  offence  under  sec.  303,  it  would  have  been  necessary  to  prove 
that  the  substances  referred  to  were  in  truth  noxious  drugs  or  other 
noxious  things  within  the  meaning  of  sec.  303.  B.  v.  Pettibone  [1918] 
2  W.W.B.  806  (Alta.)  ;  B.  v.  Isaacs,  L.  &  C.  220,  32  L.J.M.C.  52;  B.  v. 
Holtis,  12  Cox  C.C.  463. 
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Where  death  results'i — ^Where  the  illegal  operation  by  which  an 
abortion  is  procured  causes  the  woman's  death  and  a  charge  of  murder 
is  laid,  there  is  no  rule  that  the  cause  of  death  must  be  proved  by  the 
post-mortem  examination;  the  case  may  go  to  the  jury  notwithstanding  tho 
absence  of  a  complete  post-mortem.  R.  v.  Garrow,  5  B.C.B.  61,  1  Can. 
Cr.  Gas.  246.  As  to  culpable  homicide,  see  sec.  252;  murder,  sees.  259, 
260;  manslaughter,  sec.  262.  Where  the  woman's  death  results  and 
charges  are  laid  in  one  indictment  both  for  4;he  unlawful  administering 
of  drugs  with  intent  and  for  manslaughter,  the  former  charge  must 
be  withdrawn  if  the  prosecution  uses  the  woman's  dying  declaration 
which  would  be  admissible  only  upon  a  homicide  charge.  B.  v.  Inkster 
(1915),  8  W.W.E.  1098,  8  Sask.  L.B.  233,  24  Can;  Cr.  Cas.  294,  31 
W.LB.  782. 

As  to  constructiTe  murder  from  abortion  practices,  see  B.  t.  Whit- 
marsh  (1898),  62  J.P.  680,  711,  42  Sol.  J.  847;  Code  sec.  259;  and  as 
to  manslaughter.  Code  sees.  252,  262. 

Where  the  woman  had  died  from  other  causes,  evidence  of  what 
she  had  said  to  a  witness  and  not  in  the  presence  of  the  accused,  as 
to  her  bodily  condition,  must  be  confined  to  contemporaneous  symptoms, 
and  nothing  in  the  nature  of  a  narrative  is  admissible  as  to  who  caused 
them  or  how  they  were  caused.  B.  v.  Thomson  (1912),  7  Cr.  App.  B. 
276,  applying  B.  v.  Glost^r  (1888),  16  Cox  C.C.  471. 

An  acquittal  on  a  homicide  charge  will  not  bar  a  prosecution  for 
procuring  the  abortion.  B.  v.  Topham,  28  L.J.  (Eng.),  186;  compare 
R.  v.  Sem6,  16  Cox  C.C.  311,  107  Cent.  Cr.  Court  Bess,  papers  418. 

Evidence  of  previous  criminal  acts'l — In  Bex  v.  Pollard,  19  O.L.K. 
96,  15  Can.  Cr.  Cas.  74,  there  was  an  indictment  of  the  de- 
fendants (P.,  a  physician  and  surgeon,  and  T.,  a  boarding-house 
keeper),  for  procuring  an  abortion.  The  case  for  the  Crown 
was  that  the  defendants  had  performed  an  unlawful  operation 
upon  a  certain  woman,  for  the  purpose  of  procuring  a  miscarriage.  Of 
this  there  was  evidence  to  go  to  the  jury.  The  defence  was  then  en- 
tered upon,  and  the  defendant.  P.,  swore  that  the  operation  was  per- 
formed for  a  lawful  purpose,  and  without  any  criminal  intent.  He  was 
cross-examined  as  to  whether  he  had  not,  some  few  weeks  previously, 
performed  an  operation  upon  a  person  then  in  court.  He  denied  having 
done  so,  and  all  knowledge  of  having  treated  her  at  all.  This  person 
nnd  the  man  whom  she  had  subsequently  married  were,  against  objec- 
tion, caled  in  reply,  and  gave  evidence  that  P.  had  been  employed  to 
operate,  and  had  operated,  upon  her  so  as  to  procure  a  miscarriage.  It 
was  contended  <that  this  evidence  was  admissible,  as  tending  to  rebut 
the  evidence  of  P.,  or,  in  other  words,  to  prove  the  unlawful  intent.  It 
was  hold  that  the  testimony  of  these  witnesses  was  improperly  admitted, 
there  being  no  evidence  of  a  system  which  would  let  in  proof  of  a  single 
prior  criminal  act  as  part  of  it.    B.  v.  Pollard  (1909),  19  O.L.B.  96. 
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But  where  the  defence  raised  was  that  the  instrnmeiits  had  been  used 
for  a  lawful  purpose  and  with  no  criminal  intent,  the  prosecution  was 
allowed  to  prove  by  another  female  wkness  that  he  had  performed  a 
like  operation  upon  her  to  procure  miscarriage,  and  had  told  her  at 
the  time  that  he  had  "  put  dozens  of  girls  right."  B.  v.  Bond  [1906] 
2  K.B.  389,  75  L.J.K.B.  693.  That  statement  of  the  accused  in  Bond's 
eaae  was  evidence  of  system  although  in  respeot  of  a  single  prior  act 
of  nearly  a  year  before.  R.  v.  Pollard,  19  O.L.B.  96,  99;  Brunet  v.  The 
King  (1918),  30  Can.  Cr.  Cas.  16  (Can.). 

That  the  means  used  was  not  for  an  innocent  purpose  may  be  shown 
by  the  use  of  the  same  means  at  other  times»  not  -too  remote,  for  an 
illegal  purpose,  at  least  where  it  is  not  the  customary  means  for  effecting 
the  innocent  purpose.    See  B.  v.  Dale,  (1889),  16  Cox  C.C.  703. 

Evidence  will  not  be  inadmissible  on  the  ground  only  that  it  goes 
to  prove  only  one  other  criminal  act  and  not  one  of  a  number.  There 
may  be  other  circumstances  showing  the  aot  sought  to  be  proved  to  be 
part  of  a  criminal  practice  or  system  of  which  the  criminal  offence 
charged  in  the  indictment  formed  part.  B.  v.  Bond  [1906]  2  K.B. 
•189,  75  L.J.K.B.  693.  A  nexus  must  be  shown  between  the  act  charged 
and  the  other  acts  given  in  evidence,  and  this  must  be  such  that  tlic 
criminal  intent  appearing  from  such  other  acts  is  inferentially  the  same 
in  the  act  charged.  B.  v.  Ollis  [1900]  2  K.B.  758,  69  L.J.Q.B.  918,  19 
Cox  C.C.  554;  B.  v.  Fisher  [1910]  1  K.B.  149,  79  L.J.K.B.  187,  22  Cox 
C.C.  270  (false  pretenses);  B.  v.  Rhodes  [1899]  1  Q.B.  77;  Makin  v. 
Attorney-General  of  N.8.W.  [1894]  A.C.  57,  63  L.J.P.C.  41,  17  Cox  C.C. 
704;  Perkins  v.  Jeffrey  [1915]  2  K.B.  702,  84  L.J.K.B.  1554,  25  Cox 
CO.  59;  B.  v.  Boyle  and  Merchant  [1914]  3  K.B.  339;  B.  v.  Geerinp, 
18  L.J.M.C.  215;  B.  v.  Roden  12  Cox  C.C.  630;  B.  v.  Cotton  12  Cox  C.C. 
^00;  B.  V.  Welford  (1918>  41  O.L.B.  359  (under  a  Uquor  law). 

.  Compare  B.  v.  Bose  [1918]  3  W.W.B.  950  (Alts.),  in  which  evidence 
of  numerous  other  liquor  prescriptions  were  admitted  on  a  charge 
against  a  physician  for  illegal  prescription  of  liquor  where  not  medicin- 
ally required. 

The  evidence  may  be  given  in  various  classes  of  cases  in  proof  of 
guilty  knowledge,  or  itttent,  or  system,  or  in  rebutting  an  appearance 
of  innocence  which,  unexplained,  the  facts  might  wear;  Thompson  v. 
Director  of  Public  Prosecutions,  [1918]  A.C.  221,  87  L.J.K.B.  478,  484; 
and  notwithstanding  that  the  general  character  of  such  evidence  is  to 
show  that  **  the  accused  had  in  him  the  makings  of  a  criminal." 
Thompson's  case,  supra,  87  L.J.K.B.  478,  484,  per  Lord  Sumner.  In 
cases  of  procuring  abortion  such  evidence  is  constantly  and  properly 
admitted.  But,  before  an  issue  can  be  said  to  be  raised  which  would 
permit  the  introduction  of  such  evidence  so  obviously  prejudicial  to 
the  accused,  it  must  have  been  "  raised  in  substance,  if  not  in  so  many 
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words,  and  the  issue  so  raised  must  be  one  to  which  the.  prejudicial  evi- 
dence is  relevant."  Thompson  V.  Director  of  Public  Prosecutions  [1918] 
A.C.  221,  87  LuJ.K.B  478,  484  (H.L.);  Brunet  v.  The  King  (1918),  30 
Can.  Cr.  Cas.  16  (Can.).  It  has  been  said  by  high  authority  that  such 
evidence  may  be  relevant  if  it  "  tends  to  make  more  probable  the 
criminal  intent  regarding  which,  in  view  of  the  defence  set  up,  it  was 
essential  that  ^the  Crown  should  not  leave  room  for  reasonable  doubt." 
B.  V.  Ollis  [1900]  2  K.B.  758,  per  Lord  Russell,  C.J.;  Brunet  v.  The 
King  (1918),  30  Can.  Cr.  Cas.  16  ^t  39,  per  Anglin,  J. 

Drugging  wUh  wtent}-^ee  secsj  216,  264,  276,  277,  278,  303-306. 

Counselling  the  offencel — If  the  woman  were  with  child  the  admin- 
i&tration  of  a  poison  or  other  noxious  thing  with  the  unlawful  intezkt 
would  be  a  felony.  Stephen,  Crim.  Law,  art.  236.  And  to  incite  a 
felony,  when  no  felony  was  committed,  was  generally  a  common  law 
misdemeanour.  Brousseau  v.  The  King  (1917),  56  S.C.B.  22,  29  Can. 
Cr.  Cas.  207,  per  Fitzpatrick,  C.J. ;  B.  v.  Gregory,  L.B.  1  C.C.E.  77 ;  see 
also  B.  V.  Bansford,  13  Cox  C.C.  9.  As  regards  the  common  law  offence 
of  counselling  a  felony,  it  may  not  be  material  where  the  place  was  at 
which  the  felony  itself  was  committed  or  attempted,  as  the  offence  of 
counselling  the  other  within  the  jurisdiction  to  commit  the  crime  would 
be  complete  although  the  crime  was  not  attempted;  In  fhis  view  it 
would  seem  that  R.  v.  Walkera  (1908),  14  B.C.B.  1,  14  Can.  Cr.  Cas. 
122,  may  have  >to  be  reconsidered.  In  that  case  there  was  evidence  that 
accused  counselled  the  woman  to  submit  to  an  operation  within  the 
jurisdiction,  but  she  had  in  fact  gone  to  the  United  States  and  sub- 
mitted to  an  operation  ithere  in  consequence  of  the  counselling.  The 
question  reserved  for  the  decision  of  the  Supreme  Court  of  British 
Columbia  appears  to  have  ignored  the  circumstance  that  the  woman 
was  counselled  within  the  jurisdiction  to  subaiit  to  an  illegal  operation 
to  be  performed  within  the  jurisdiction,  and  raised  only  the  point 
whether  counselling  in.  Canada  to  submit  to  an  abortion  in  the  United 
States  was  an  offence.  That  court  held  that  it  was  not  an  offence 
against  the  criminal  law  of  Canada.  B.  v.  Walhem,  supra.  The  crim- 
inal common  law  of  England  is  still  in  force  in  Canada,  except  in  so  far 
as  repealed  either  expressly  or  by  implication.  Union  Colliery  Co.  v. 
The  Queen  31  S.C.B.  81,  87;  Brousseau  v.  The  King  (1917),  56  S.C.B. 
22,  in  which  the  effect  of  sec.  69  (d)  of  the  Code  is  discussed.  That 
aub-section  enacts  that  every  one  is  a  party  to  and  guilty  of  an  offence 
who  counsels  or  procures  any  person  to  commit  the  offence.  And  it  was 
pointed  out  in  the  Brousseau  case  that  to  incite  the  commission  of  a 
felony,  although  the  felony  was  not  committed,  was  generally  a  mis- 
demeanour at  common  law,  even  if  sec.  69  (d)  does  not  apply  to  an  in- 
cited offence  not  completed,  many  of  the  judges  favouring  the  view  that 
it  does  so  apply. 
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Woman  attemptinir  to  procure  her  own  mlseanrlage. 

304.  Every  woman  is  guilty  of  an  indictable  offence  and 
liable  to  seven  years'  imprisonment  who,  whether  with  child  or 
not,  unlawfully  administers  to  herself  or  permits  to  be  adminis- 
tered to  her  any  drug  or  other  noxious  thing,  or  unlawfully  uses 
oil  herself  or  permits  to  be  used  on  her  any  instrument  or  other 
means  whatsoever  with  intent  to  procure  miscarriage. 

Origins—See.  273,  Code  of  1892;  B.S.C.  1886,  ch.  162,  sec.  47. 
"  Drug  or  other  noxious  thing  "]— Code  sees.  303,  304,  305. 
Drugging  with  intenflSee  sees.  216,  264,  276,  277,  278,  303-306. 
Excluding  ptiblic  from  trial] — Code  sec.  645. 

Supplying  drng  to  |[rocQre  miscarriage*. 

305.  Every  one  is  guilty  of  an  indictable  offence  and  ^ajble 
to  two  years'  imprisonment  who  unlawfully  supplies  or  pro- 
cures any  drug  or  other  noxious  thing,  or  any  instrument  or 
thing  whatsoever,  knowing  that  the  same  is  intended  to  be  un- 
lawfully used  or  employed  with  intent  to  procure  the  miscarriage 
of  any  woman,  whether  she  is  or  is  not  with  child. 

Origin]— 8ee.  274,  Code  of  1892;  R.S.C.  1886,  ch.  162,  sec.  48. 

"  Drug  or  other  noxious  thing  "]— Code  sees.  303,  304,  305 

Attempt  to  administer,  etc.] — An  attempt  of  the  offence  to  which 
Bee.  303  is  directed  is  not  identical  witli  the  offence  declared  by  sec. 
305,  but  analogous  to  it.  There  may  be  an  offence  under  sec.  305, 
which  would  not  be  an  attempt  of  the  offence  covered  by  sec.  303.  As  to 
the  latter,  see  note  to  sec.  303. 

"Kfiowing  that  the  same  is  intended"  etc.]— The  intention  here 
referred  to  is  not  necessarily  that  of  the  woman  whose  miscarriage  is 
aought  to  be  procured.  R.  v.  Hillman  (1863),  L.  &  C.  258,  33  L.J.M.C. 
60,  9  Cox  C.C.  386.  It  is  enough  that  the  person  charged  who  supplied 
or  procured  the  drug,  as  the  case  may  be,  should  intend  it  to  be  used 
for  the  purpose  of  procuring  the  miscarriage.    B.  v.  Hillman,  supra. 

Excluding  ptihlio  from  trial] — Code  sec.  645. 

Drugging  with  intent]— Bee  sees.  216,  264,  276,  277,  278,  30.'^-306. 

Killing  unborn  child.— Saving  motlier'8  life, 

306.  Every  one  is  guilty  of  an  indictable  oifence  and  liable 
to  imprisonment  for  life  who  causes  the  death  of  any  child  which 
has  not  become  a  human  being,  in  such  a  manner  that  he  would 
have  been  guilty  of  murder  if  s\ich  child  had  been  born. 
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2.  No  one  is  gnilty  of  any  offence  who,  by  means  which  he  in 
good  faith  considers  necessary  for  the  preservation  of  the  life 
of  the  mother  of  the  child,  causes  the  death  of  any  such  child 
before  or  during  its  birth. 

Origin]— Code  of  1892,  sec.  271. 

When  child  becomes  a  **  human  being  "] — Code  sec.  251. 

Exclusion  of  public  from  trial] — Code  sec.  645. 

Drugging  with  inten*]— See  sees.  216,  264,  276,  277,  278,  303-306. 

Concealment  of  birth'^ — See  sec.  272. 

Offences  against  Conjugal  Bights. 

Bigramy  defined. — Ineompeteney  no  defence. — ^Exenses^— Blgwnous 
marriages  outside  of  Canada. — Form  of  marriage. 

307.  Bigamy  is, — 

(a)  the  act  of  a  person  who,  being  married,  goes  througli  a 

form  of  marriage  with  any  other  person  in  any  part 

of  the  world ;  or, 
(6)  the  act  of  a  person  who  goes  through  a  form  of  marriage 

in  any  part  of  the  world  with  any  person  whom  he 

or  she  knows  to  lie  married;  or, 
(c)  the  act  of  a  person  who  goes  through  a  form  of  marriage 

with  more  than  one  person  simultaneously,  or  on 

the  same  day. 

2.  The  fact  that  the  parties  would,  if  unmarried,  have  been 
incompetent  to  contract  marriage  shall  be  no  defence  upon  a 
prosecution  for  bigamy. 

3.  No  one  commits  bigamy  by  going  through  a  form  of  mar- 
riage,— 

(a)  if  he  or  she  in  good  faith  and  on  reasonable  grounds 

believes  his  wife  or  her  husband  to  be  dead ;  or, 

(b)  if  his  wife  or  her  husband  has  been  continually  absent 

for  seven  years  then  last  past  and  he  or  she  is  not 
proved  to  have  known  that  his  wife  or  her  husban*! 
was  alive  at  any  time  during  those  seven  years;  or, 

(c)  if  he  or  she  has  been  divorced  from  the  bond  of  the  first 

marriage;  or, 
(r/)  if  the  former  marriage  has  been  declared  void  by  :i 
court  of  competent  jurisdiction. 
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4.  No  person  shall  be  liable  to  be  convicted  of  bigamy  in 
respect  of  having  gone  through  a  form  of  marriage  in  a  place 
not  in  Canada,  unless  such  person,  being  a  British  subject  resi- 
dent  in  Canada,  leaves  Canada  with  intent  to  go  through  sucli 
form  of  marriage. 

5.  Every  form  of  marriage  shall  for  the  purpose  of  this  section 
be  valid,  notwithstaifkding  any  act  or  default  of  the  person 
charged  with  bigamy,  if  it  is  otherwise  a  valid  form. 

OtV«n]— See.  275,  Code  of  1892;  B.fi.G.  1886,  ch.  37,  sec.  10. 

Wife  or  husband  of  aocvsed  a  compellable  \Ditnes8\ — This  section  is 
included  amongst  those  specified  in  sub-sec.  2  of  sec.  4  of  the  Canada 
Evidence  Act,  B.S.G.  1906,  ch.  145,  and  under  it  the  wife  or  husband 
of  the  accused  is  both  a  competent  and  compellable  witness  for  the 
prosecution. 

No  Tpreswnption  of  voiidiity  of  marriage  against  person  charged  with 
higam^} — Gases  of  bigamy  and  actions  of  crim.  con.  are  exceptions 
to  the  rule  applicable  as  to  property  interests  by  which  there  is  a 
strong  presumption  in  favour  of  the  validity  of  a  marriage  proved  to 
have  been  celebrated  de  facto.  Hedge  v.  Morrow,  32  O.L.B.  218,  7 
O.W.N..  279;  re  Sheran,  4  Terr.  L.B.  83. 

But  where  as  in  Nova  Scotia  the  requirement  of  tthe  provincial  mar- 
riage law,  B.S.N.S.,  ch.  3,  sec.  3,  was  that,  with  certain  exceptions, 
every  marriage  shall  be  solemnized  by  a  minister  or  clergyman  of  a 
church  or  religious  denomination,  being  a  man  and  resident  in  Canada, 
"  reeognized  as  duly  ordained  according  to  the  rites  and  ceremonies  of 
the  Church  or  denomination  to  which  he  belongs,"  i<t  was  held  on  a 
bigamy  charge  that  it  was  enough  to  prove  that  the  de  facto  officiating 
clergyman  was  recognized  as  duly  ordained  according  to  the  rites  and 
ceremonies  of  the  denomination  to  which  he  belonged.  B.  v.  Cameron 
(1917),  29  Can.  Cr.  Cas.  113  (N.S.). 

And  in  B.  v.  Debard.  (1918),  15  O.W.N.  250,  the  first  wife's  evidence 
was  admitted  to  prove  not  only  the  form  of  marriage,  but  that  the 
person  officiating  was  a  justice  of  the  peace  in  the  foreign  state. 

The  fact  «that  the  provincial  marriage  law  imposes  penalties  upon 
perbons  solemnizing  marriages  without  certain  formalities  being  com- 
plied with,  where  its  provisions  do  not  declare  that  a  marriage  per- 
formed without  compliance  with  these  requirements  is  null  and  void, 
will  not  necessarily  imply  nullity.  Beamish  v.  Beamish,  9  H.L.C.,  at 
p.  331;  Harris  v.  Meyer,  50  N.S.B.  117,  30  D.L.B.  26;  B.  v.  Cameron 
(1917),  29  Can.  Cr.  Cas.  113,  115  (N.S.)  ;  Londonderry  v.  Chester,  9 
Am.  Dec.  61. 

Suh'Sec,  1  (a) — "  Goes  through  a  form  of  marriage  "] — The  form  of 
marriage  illegally  gone  through  by  a  person  already  married  may  be 
a  form  of  marriage  which  would  have  been  valid  but  for  the  prior 
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marriage  or  but  for  some  act  or  default  of  the  person  charged;  sees. 
240  {a),  307^  sub-sec.  5;  or  it  may  be  a  form  of  marriage  which,  al- 
though not  recognized  by  the  law  of  the  place  where  it  was  gone 
through,  was  such  that  a  marriage  celebrated  there  in  that  form  is 
recognized  as  binding  by  the  law  of  the  province  or  territory  where  the 
offender  is  tried.  Code  sec.  240  (a) ;  E.  v.  Hutchins,  4  W.W.E.  1240,  25 
W.UB.  1,  22  Can.  Cr.  Cas.  27  (Saak.)  ;  E.  v.  Allen,  41  L.J.M.C,  97. 

British  subject  leaving  Canada  with  intent} — The  legislation  in  this 
regard  has  been  held  to  be  within  the  legislative  power  of  the  Canadian 
Parliament  when  the  extra-territorial  act  contemplated  by  the  first  sub- 
section as  taking  place  "  in  any  part  of  the  wt>iid "  follows  upon  the 
leaving  with  intent  (sub-see.  4)  wliieh  is  the  gist  of  the  offenee  al- 
though expressed  in  a  limitative  clause;  Be  Bigamy  sections  (1897),  27 
S.C.E.  461,  1  Can.  Cr.  Cas.  172;  E.  v.  Brinkley  (1907),  14  O.L.B.  434, 
12  Can.  Cr.  Cas.  454;  and  subject  to  the  qualification  expressed  in  sub- 
sec.  (4)  that  only  a  British  subject  so  leaving  with  intent  shall  be 
liable  to  prosecution.  See  also  the  Imperial  statute  24-25  Vict.,  ch.  100, 
sec.  57 ;  B.  v.  Earl  Bussell  L1901]  A.C.  446,  70  L.J JC.B.  998.  The  de- 
cision in  B.  v.  Plowman  (1894),  25  OOft.  B.  656,  was  overruled  by  the 
decision  in  "  re  Bigamy  sections,"  supra,  which  distinguished  the  lead- 
ing case  of  Macleod  v.  New  South  Waleis  [1891]  A.C.  455,  60  L.J.P.C. 
55. 

Tlie  onus  of  proof  of  the  unlawful  intent  in  leaving  Canada  is  upon 
the  prosecution.     B.  v.  Pierce  (1887),  13  Ont.  B.  226. 

An  absence  of  mens  rea  is  not  to  be  inferred  where  the  man  leaving 
Canada  to  re-marry  relied  on  a  foreign  divorce  which  his  first  wife  had 
obtained  from  a  foreign  court,  although  he  had  obtained  legal  ad\dcc 
that  the  divorce  enabled  him  to  re-mafry,  if,  in  fact,  the  foreign  divorce 
was  made  by  a  court  without  jurisdiction  over  him  and  the  decree  was 
therefore  not  valid  in  Canada.  B.  v.  Brinkley  (1907),  14  O.L.B.  434, 
12  Can.  Cr.  Cas.  454. 

For  an  example  of  a  colonial  enactment  making  an  offence  of  pro- 
hibited extra-territorial  acts  and  the  return  into  the  jurisdiction  within 
a  limited  period  thereafter,  see  New  Zealand  Customs  Act,  1913,  sec. 
206;  Peninsular  and  Oriental  S.N.  Co.  v.  Kingston  [1903]  A.C.  471,  476. 

Proving  the  first  marriage  when  celebrated  within  the  jurisdiction] — 
The  validity  of  a  marriage  is  determined  by  the  law  of  the  domicile 
at  the  time  of  the  marriage.  Gray  v.  National  Trust  Co.  (1915),  8 
W.W.B.  1061,  31  W.L.B.  684. 

Proof  of  the  first  marriage  when  celebrated  within  the  jurisdiction 
may  be  made  by  calling,  where  possible,  the  officiating  minister  or  other 
functionary  authorized  to  perform  marriage  ceremonies  by  the  law  of 
the  province  where  it  was  performed,  and  calling  witnesses  as  to  identity 
of  the  parties,  as  well  as  putting  in  any  official  record,  or  extract  from 
the  record,  in  which  the  marriage  is  entered  in  conformity  with  the 
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provincial  law.  See  B.  v.  Birtles,  27  Times  L.R.  402.  If  the  prosecution 
is  in  a  diiferent  p'rovinee  than  that  in  which  the  first  marriage  was 
celebrated,  the  oiBcial  record  may  be  less  effective  as  proof  than  it 
wonld  have  been  in  the  province  In  which  it  was  issued.  R.  v.  Lafre- 
ni^re,  12  Que.  P.R.  83.  The  provincial  laws  of  evidence  are  to  govern, 
snbject  to  the  provisions  of  any  federal  law.  Can.  Evidence  Act,  B.S-C. 
1906,  ch.  145,  sec.  35.  As  to  giving  notice  to  produce  official  certiUcates 
or  extracts  as  evidence,  see  Can.  Evidence  Act,  B.S.C.  1906,  ch.  145, 
sees.  25  and  28. 

ProfesHonat  or  expert  evidence  of  foreign  marriage  laws  on  proving 
a  first  marriage  out  of  Canada'] — ^The  leading  authority  on  the  subject 
of  proof  of  foreign  marriage  law  is  The  Sussex  Peerage  Case  (1844), 
U  OL  &  F.  85,  134.  It  was  there  laid  down  that,  although  it  was  not 
Tveee«sary  that  one  should  be  a  professional  lawyer  to  prove  the  foreign 
law,  it  must  be  one  who  was  periPii^  virtute  officii,  A  bishop  who  hail 
held  a  quasi- judicial  position  at  Bome^  was  held  qualified  to  prove  tlio 
ranon  law  rs  to  marriage  which  was  in  force  in  that  city.  In  this  case 
the  House  of  Lords  overruled  the  decision  of  Wightman,  J.,  in  Begina  v. 
Dont  (1843),  1  C.  &  K.  97,  who  accepted,  in  the  case  of  a  Scotch 
marriage,  the  testimony  of  a  non- professional  witness  who  had  no 
special  knowledge  as  to  the  law  of  Scotland. 

The  best  evidence  on  such  a  point  is  that  of  a  foreign  judge,  or 
of  a  barrister  or  soKcitor  practising  in  the  Courts  of  his  own  country. 
B.  V.  Naoum,  19^  Can.  Cr.  Cas*  102,  at  108,  24  O.L.B.  306 ;  R.  v.  Naguis 
[1916]  W.N.  427;  B.  v.  Savage,  13  Cox  CX3.  178;  R.  v.  Lindsay  (1902), 
66  J.P.  505.  In  addition,  the  following  have  been  held  to  be  competent: 
a  'colonial  AAtomey-Qeneral,  who  was  not  a  lawyer,  as  to  the  law  of 
the  colony  (The  Sussex  Peerage  Case,  supra,  at  p.  124)  ;  a  Qovernor- 
f»eneral  of  Hong  Kong,  as  to  the  marriage  law  there  (Cooper-King  v. 
Cooper-King,  [1900]  P.  65) ;  an  English  barrister,  who  had  been  em- 
ployed by  the  Colonial  Office  as  to  marriage  questions  in  Malta,  although 
Ik*  had  never  practised  there,  as  to  Maltese  law  (Wilson  v.  Wilson, 
[1903]  P.  157)  ;  a  Persian  amVmssador,  as  to  the  law  of  his  country, 
whieh  he  is  required  officially  to  know  (In  the  Goods  of  Dost  Aly  Khan 
(1880),  6  P.D.  6)  ;  a  Chilian  notary,  as  to  the  testamentary  law  of 
Chili  (In  the  Ooods  of  Whitelegg,  [1899]  P.  267)  ;  as  to  the  marriage 
law  of  Michigan,  a  minister  of  25  years'  standing  in  that  State,  who 
had  studied  these  laws  «nd  had  communications  with  the  Secretary  of 
State  regarding  them,  and  had  celebrated  many  marriages  (B.  v.  Brierly, 
H  O.B.  525),  the  officiating  minister  who  performed  the  ceremony  in 
the  foreign  jurisdiction  under  authority  of  the  foreign  law.  B.  v. 
Bleiler  (1912),  2  W.W.B.  5,  21  W.L.B.  18,  4  Alta.  L.Bl  320,  19  Can. 
Cr.  Cfts.  249.  The  following  have  been  held  not  to  be  competent:  a 
jnriseonsult,  who  studied  the  foreign  law  at  a  university  in  another 
country,  and  who  had  not  practical  knowledge  of  it  (Bristow  v.  Sequeville 
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(1850),  5  Ex.  275;  In  re  Turner,  [1906]  WJ^.  27;  In  the  Goods  of 
Bonelli  (1875),  L.B.  1  P.D.  69);  as  to  Canadian  marriage  law,  an 
English  barrister  who  frequently  argued  Canadian  appeals  in  the  Privy 
Council  (Cartwright  v.  Cartwright  (1878),  26  W.B.  684);  as  to  Scotch 
nmrriage  law,  a  priest  of  that  country  whd"  had  celebrated  many  mar- 
riages there.     (R.  v.  Savage,  13  Cox  CjC.  178). 

There  must  be  proof  of  a  marriage  in  fact  as  distinguisAied  from 
a  mere  acknowledgment  by  the  accused  of  the  so-called  first  wife  as  his 
wife  or  cohabitation  and  reputation  as  such.  Zdrahal  v.  Shatney  (1912), 
r*  W.W.R.  239,  22  W.L.B.  336,  20  Can.  Cr.  Ca».  206 ;  re  Sheran,  4  Terr. 
L.B.  83;  Marks  v.  Marks,  40  S.C.B.  210,  affirming  13  B.C.B.  161. 

This  may  appear  from  the  first  wife's  testimony  apart  from  the 
marriage  certificate  and  her  correspondence  with  her  4iusband.  B.  v. 
Dcbard,  (1918),  15  O.W.N*.  250.  And  she  may  prove  the  ceremony 
before  a  de  facto  justice,  when  this  evidence  is  supplemented  by  com- 
petent testimony  that  a  justice  was  authorised  by  state  law  to  solcnmiso 
marriages.    B.  v.  Dcbard,  supra. 

An  admission  of  the  first  marriage,  voluntarily  made  by  the  accused 
on  his  "being  charged  with  bigamy  and  being  duly  warned,  confirmed  by 
•tlie  testimony  of  other  witnesses  of  sudi  marriage  ceremony  having 
been  celebrated  in  ecclesiastical  form,  and  followed  by  cohabitation,  may 
be  accepted  in  lieu  of  professional  evidence.  B.  v.  Naoum,  24  O.L.R. 
306;  Zdrahal  v.  Shatney  (1912),  3  W.W.B.  239,  22  WX.B.  336,  20  Can. 
Cr.  Cas.  206  (Man.) ;  B.  v.  Creamer  (I860),  10  L.C.B.  404  (Que.)  ; 
B.  V.  Newton,  2  Moody  &  B.  503;  B.  v.  Simmonsto  1  C.  &  K.  164,  1  Cox 
C.C.  30;  B.  V.  McQuiggan,  2  L.C.B.  340  (Que.);  but  see  B.  v.  Bay,  20 
Ont.  B.  212;  B.  v.  Lindsay  (1902),  18  Times  L.B.  761;  B.  v.  Grifiiii, 
14  Cox  C.C.  308. 

But  admission  of  the  first  marriage  is  to  be  received  with  caution 
on^  a  prosecution  for  bigamy,  Ijecausc  of  the  motives  which  migh-t  induce 
such  a  representation  to  be  made  whetlier  true  or  not,  and  l>ecau8e  it 
is  an  admission  of  a  mixed  question  of  law  and  fact.  R.  v.  Naoum 
(1911),  19  Can.  Cr.  Cas.  102,  24  O.L.B.  306;  B.  v.  Duif,  29  U.C.C.P. 
255  (Ont.). 

See  Taylor  on  Evidence,  10th  cd.,  sec.  865;  1  Wharton's  Crim.  Evid., 
10th  ed.,  sees.  171,  172. 

In  B.  V.  Hutchins  (1913),  4  W.W.B.  1240,  22  Can.  Cr.  Cas.  27,  the 
only  evidence  of  the  second  ceremony  was  the  statement  of  the  accused 
that  he  "  went  though  a  form  of  marriage  with  Anna  L.  Seyfert."  The 
first  marriage  to  Irene  Hutchins  having  been  proved,  it  was  further 
necessary  to  support  the  conviction,  to  prove  that  the  accused  after- 
wards went  through  a  valid  form  of  marriage  witli  Anna  L.  Seyfert. 
A  valid  form  of  marriage  for  this  purpoae  is  a  form  of  marriage  known 
to,  and  recognized  by  the  law  as  capable  of  producing  a  valid  marriage 
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independently  of  the  bigamous  character  of  the  marriage:    B.  v.  Allen, 
41  L,.J.M.C.  97,  101,  12  Cox  C.C.  193 ;  B.  v.  Hutchins,  supra. 

A  statutory  certificate  of  marriage  given  by  a  marriage  registration 
officer  of  the  province  in  which  it  was  celebrated,. may  not  be  suflftcient 
proof  in  another  province  of  the  celebration  of  that  marriage.  B.  v. 
Lafranidre,  12  Que.  P.B.  83. 

As  to  foreign  certificates  of  marriage  and  of  the  recording*  of  the 
marriage,  see  B.  v.  Debard,   (1918),  15  O.W.N.  250. 

Sub-sec,  3  (a) — Belief  of  death  of  consort^ — Sub-sec.  3  (a)  adopts 
the  law  as  it  had  been  laid  down  in  B.  v.  Tolson  (1889)  23  Q.B.D.  168; 
and  see  B.  v.  Smith,  14  U.C.Q.B.  565  (Ont.). 

Sub-sec.  3  {b) — Continual  absence  of  consort  for  seven  years  and  no 
proof  that  accused  Jcnew  consort  was  alive] — The  continual  absence  here 
referred  to  as  an  excuse  for  bigamy  is  absence  from  the  person.  B.  v. 
Penaul,  alias  Bafuse  (1915),  25  Can.  Cr.  Cas.  161  affirmed,  49  N.S.B. 
391. 

If  the  prisoner  and  his  first  wife  had  lived  apart  for  more  than 
seven  years  before  he  married  again,  mere  proof  that  the  first  wife 
was  alive  at  the  time  of  the  second  marriage  is  not  enough;  there  must 
be  evidence  tha<t  the  accused  was  aware  that  she^  was  alive  at  some 
time  within  the  seven  years  preceding  the  second  marriage.  B.  v.  Fon- 
tame,  15  L.C.  Jur.  141;  B.  v.  Curgerwen  (1865),  L.B.  1  C.C.B.  1,  10 
Cox  C.C.  152;  B.  v.  Heaton  (1863),  3  F.  &  F.  819. 

When  the  prosecution  have  proved  the  two  marriages  and  that  the 
first  wife  was  alive  at  the  time  of  the  second  marriage  the  onus  is  on 
the  accused  to  show  that  his  first  wife  had  been  continuallv  absent  for 
seven  years  before  the  second  marriage.  B.  v.  Willshire  (1880),  6 
Q.B.D.  366,  14  Cox  C.C.  541;  B.  v.  Lumley,  L.B.  1  C.C.B.  196;  B.  v. 
Dwyer,  27  L.C.  Jur.  201.  And  the  onus  after  such  proof  is  then  upon 
the  prosecution  to  show  that  he  knew  that  the  first  wife  was  alive  at 
some  time  during  those  seven  years. 

The  absence  need  not  have  been  in  another  country  or  even  in 
another  province  of  Canada.    B.  v.  Penaul,  supra. 

It  is  not  enough  to  prove  that  the  accused  had  the  means  of  knowl- 
edge as  to  whether  the  consort  was  living  during  some  part  of  the 
seven  years,  if  the  accused  satisfies  the  onus  of  proving  that  his  first 
wife  had  been  continually  absent.  B.  v.  Faulkes,  (1903)  19  Times  L.B. 
250;  and  see  B.  v.  Jones,  11  Q.B.D.  118.  The  accused  is,  of  eoorse.' 
subject  to  cross-examination  if  he  goes  in  the  witness-box  to  testify 
on  his  own  behalf  as  he  may  do  under  tlie  Canada  Evidence  Act,  B.S.C. 
1906,  ch.  145,  sec.  4. 

Sub-see.  3  (c) — "//  he  or  she  has  been  divorced,**  etc.] — As  to  a 
prior  divorce  the  exception  of  sec.  307  of  the  Code  is  "  if  he  or  she  has 
lioen  divorced  from  the  bond  of  the  first  marriage."  To  establish  a 
defence  under  that  part  of  the  section  it  is  necessary  to  show  n  valid 
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diTorce;  the  provisions  declaring  an  honest  belief  in  the  consort's  death 
as  one  defence  and  a  divorce  as  another  are  inconsistent  with  a  defence 
of  a  mere  belief  in  a  divorce,  no  matter  how  honest  or  reasonable.  As 
regards  the  offence  of  bigamy  the  doctrine  of  mens  rca  does  not  apply 
so  as  to  absolve  the  accused  because  of  an  honest  and  reasonable  belief 
in  the  validity  of  a  divorce  he  had  obtained.  R.  v.  Bleiler,  2  W.W.R.  5, 
21  W.L.B.  18,  4  Alta.  L.R.  320,  19  Can.  Cr.  Cas.  249,  1  D.L.R.  878; 
R.  V.  Sellers,  9  Can.  Cr.  Cas.  153  (N.S.)  criticized ;  R.  v.  Brinkley,  14 
O.L.R.  434,  approved;  and  see  Sherras  v.  Be  Rutzen  [1895]  1  Q.B.  918, 
at  921,  where  Wright,  J.,  said  that  bigamy  was  a  remarkable  exception 
to  the  theory  of  mens  rea. 

An  honest  and  reasonable  belief  by  the  supposed  wife  that  the  man 
had  a  wife  living,  on  obtaining  information  of  which  she  lefi  him  and 
afterwards  married  another  man  was  held  a  good  defence  as  negativing 
any  mens  tea,  where  she  failed  to  give  strict  proof  of  the  man's  former 
marriage.    R.  v.  Sellars,  9  Can.  Cr.  Cas.  153  (N.8.). 

Canadian  divorcesi — The  Canadian  Parliament  exercises  a  divorce 
jurisdiction  by  passing  8[>ecial  Acts  in  dissolution  of  marriages  of  the 
persons  respectively  named  in  such  Acts.  It  has,  under  the  B.N.A,  Act, 
constitutional  authority  over  the  subject  of  *'  marriage  and  divorce," 
leaving,  however,  to  the  provinces  the  legislative  power  over  the  solemniz- 
ation of  marriages.  He  Marriage  Laws,  Canadian  Reports  [1912] 
126,  11  E.L.R.  225,  [1912]  A.C.  880.  The  Federal  Pariiament 
has  not  yet  established  a  federal  divorce  court,  nor  has  it  interfered 
with  such  divorce  jurisdiction  as  the  courts  of  some  of  the  provinces, 
such  as  British  Colum1)ia  and  Nova  Scotia  had  acquired  prior  to 
confederation  of  the  provinces  in   1867. 

The  Divorce  and  Matrimonial  Causes  Act,  20  and  21  Vict.  (1857), 
ch.  85  (Imp.),  is  in  force  in  Mnnito]>a.  It  was  introduced  by  51  Vict. 
(1888),  ch.  33  (Dom.),  sec.  1  (now  sec.  6,  ch.  99,  R.S.C.  1006),  which 
provides  that  **  Subject  to  the  provisions  of  the  next  following  section 
the  laws  of  £ngland  relating  to  matters  within  the  jurisdiction  of  the 
Parliament  of  Canada,  as  the  same  existed  on  the  fifteenth  day  of  July, 
one  thousand  eight  hundred  and  seventy,  were  from  the  said  day  and 
are  in  force  in  the  province  of  Manitoba,  in  so  far  as  the  same  arc 
applicable  to  the  said  province,  and  in  so  far  as  the  same  have  not  been 
or  are -not  herea-fter  repealed,  altered,  varied,  modified  or  affected  by 
any  Act  of  the  Parliament  of  the  United  Kingdom  applicable  to  the 
said  province,  or  of  the  Parliament  of  Canada."  Walker  v.  Walker 
[1918]  2  W.W.R.  1   (Man.),  reversing  [1917]  2  W.W.R.  1029. 

The  Court  of  King's  Bench  of  Manitoba  possesses  the  jurisdiction 
and  the  machinery  requisite  to  carry  out  the  powers  contained  in  the 
IMvorce  and  Matrimonial  Causes  Act  and  such  jurisdiction  may  be 
exercised  by  a  single  judge.    Walker  v.  Walker,  supra. 

The  Supreme  Court  of  British  Columbia  has  divorce  jurisdiction  in 
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respect  of  matrimonial  offences  coromitted  in  that  province  where  the 
parties  are  there  domiciled.  Watt  v.  Watt  [1908]  A.C.  573,  77  LuJ.P.C. 
121,  reversing  13  B.C.B;  281;  S.  v.  S.,  1  B.C.B.,  pt.  1,  p.  25;  Shflfppard  v. 
Sheppardy  12  B.C.B.  486.  The  courts  of  Ontario  and  Quebec  exorcise 
no  divorce  jurisdiction. 

Domicile  us  affecting  recognition  of  foreign  divorcel — It  is  well 
settled  law  that  it  is  the  courts  of  the  domicile  of  the  parties  that  have 
jurisdiction  on  the  subject  of  divorce:  B.  v.  Wood,  19  Can.  Gr.  Cas. 
15,  20  O.W.B.  576;  Casavallo  v.  Casavallo  (1911),  1  W.W.B.  213  (Alta.) ; 
Le  Mesurier  v.  Le  Mesurier  [1895]  A.C.  517,  540;  Cox  v.  Cox  [1918]  2 
W.W.B.  422.  B.  V.  Woods,  6  O.L.B.  41;  B.  v.  Brinkley  (1907),  14 
O.L.B.  434;  B.  v.  Hamilton,  22  O.L.B.  484;  Bater  v.  Bater  [1906]  P.  209, 
followed  in  Cromarty  v.  Cromarty  (1917),  38  O.L.B.  481. 

The  question  of  domicile  is  to  be  decided  by  the  circumstances  and 
evidence  of  intention.  Irwin  v,  Gagnon  (1916),  23  B*L.N£.  47,  17 
Que.  P.B.  402. 

Besidence  in  a  country  is  prima  fade  evidence  of  an  intention  to 
reside  there  permanently  and  is,  therefore,  some  evidence  of  domicile. 
Re  Seilo  Estate  [1918]  1  W.W.B.  441  (Sask.).  One  may  acquire  a 
domicile  from  choice  without  renouncing  allegiance  to  his  domicile  or 
origin.    Be  Seilo  Estate,  supra. 

In  the  absence  of  evidence  of  a  contrary  intention,  the  aoquiren^ent 
of  a  domicile  of  choice  may  be  inferred  from  the  circumstances  under 
which  a  person  l^ft  his  domicile  of  origin  and  the  length  of  his  resi- 
dence in  the  jurisdiction  where  the  domicile  of  choice  is  alleged  to  have 
been  acquired.    Re  Seilo  Estate,  supra. 

The  domicile  of  a  person  is  that  place  in  which  he  has  voluntarily 
iixed  his  abode  not  for  a  mere  special  or  temporary  purpose,  but  with 
a  present  intention  of  making  it  his  permanent  home.  Wadsworth  v. 
McCord,  14  A.C.  631,  affirming  12  S.C.B.  466;  Bonbright  v.  Bonbright, 
2  O.L.B.  249;  Stevens  v.  Fisk  (1885),  1  Cameron's  S.C.  Gas.  392,,  and 
8  Legal  News,  42,  53  (Que.);  King  v.  Foxwell,  L.B.  3  Ch.  D.  318; 
Wanzer  Lamp  Co.  v.  Woods,  13  P.B.  (Ont.)  511;  Edwards  v.  Edwards 
20  Gr.  392  (Ont.) ;  Harvey  v.  Famie,  8  A.C.  43;  Magurn  v.  Magum 
(1885),  11  A.B.  178  (Ont.)  (leave  to  appeal  refused  by  Privy  Council)  ; 
B.  V.  Woods,  6  O.L.B.  41,  7  Can.  Gr.  Cas.  226;  G.  v.  D.,  8  O.L.B.  308; 
Le  Mesurier  v.  Le  Mesurier  [1895]  A.C.  517;  Watts  v.  Watts  [1908]  A.C. 
573,  reversing  13  B.C.B.  281 ;  McNamara  v.  Constantiiieau,  3  B.  de  J.  482 
(Que.) ;  Jones  v.  City  of  St.  John,  30  S.C.B.  122. 

The  Privy  Council  in  the  case  of  Le  Mesurier  v.  Le  Mesurier,  [1895] 
A.C.  517,  decided  that,  according  to  the  rules  of  international  law,  the 
domicile  of  the  married  pair  affords  the  only  true  test  of  jurisdiction 
to  dissolve  their  marriage,  and  that  a  divorce  will  be  recognized  only 
when  it  has  been  pronounced  by  a  court  within  whose  forum  the  parties 
have  their  doraicil.     This  is  declared  to  mean  the  domicil  of  succession 
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or  true  domicil.  Mere  residence  will  not  suffice;  nor  will  what  has  been 
called  by  some  courts  a  matrimonial  domicil  be  considered  sufficient. 
B.  V.  Woods  (1003),  7  Can.  Cr.  Cas.  226,  6  O.L.B.  41;  Cox  v.  Cox  [10181 
2  W.W.B.  422. 

Lord  Penzance  in  Wilson  v.  Wilson  (1872)  L.B.  2  P.  &  D.,  4^5, 
said:  "It  is  both  just  and  reasonable  that  the  differences  of  married 
people  should  be  adjusted  in  accordance  with  the  laws  of  the  com- 
munity to  which  they  belongj"  This  is  quoted  with  approval  and  is  in 
fact  accepted  as  the  basis  of  the  judgment  of  the  Privy  Council  in 
Le  Mesurier  v.  Le  Mesurier  [1895]  A.C.  517,  64  L.J.P.C.  97,  where  it 
was  stated  <that  "  the  domicile  for  the  time  being  of  the  married  pair 
affords  the  only  true  test  of  jurisdiction  to  dissolve  their  marriage." 
There  may  be  exceptional  circumstances  wHich  will  create  an  exception 
to  that  rule.  Ogden  v.  Ogden  (1908)  P.  46;  Stathatos  v.  Stathatos 
[1913]  P.  46,  and  De  Montaigu  v.  De  Montaigu  [1913]  P.  154;  Cutler 
V.  Cutler  (1914),  6  W.W.B.  1231,  explaining  Adams  v.  Adams  (1909), 
14  B.C.B.  301. 

An  English  court  will  grant  a  decree  of  dissolution  in  favour 
of  a  wife  deserted  bv  her  husband  or  whose  husband  has  so  conducted 
Iiimself  towards  her  that  she  is  justified  in  living  apart  from  him,  and 
who,  up  to  the  time  that  she  was  deserted,  or  began  so  to  be,  was 
domiciled  with  her  husband  in  England,  in  which  case  he  cannot  Ikj 
allowed  to  assert  for  the  purposes  of  the  suit  that  he  has  ceased  to  Ik5 
domiciled  in  England.     Armytagc  v.  Armytagc  [1898]  P.  at  185. 

In  Armitage  v.  The  Attorney-General,  Gillig  v.  Oillig,  [1906]  P.  135, 
it  was  held  that  English  courts  would  recognize  the  binding  effect  of 
a  decree  of  divorce  obtained  in  a  State  where  the  husband  was  not 
domiciled,  if  the  courts  of  the  country  or  State  of  his  domicile  would 
recognize  it.  There,  an  American  domiciled  in  New  York,  had  married 
an  Englishwoman  in  England.  She  won<t  to  the  State  of  South  Dakota, 
U.S.,  where  she  took  proceedings  for  divorce,  which  were  served  upon 
the  husband  personally  and  to  which  he  put  in  an  answer  and  cross- 
claim.  A  decree  of  divorce  was  pronounced  on  her  petition,  and  she 
afterwards  married  in  the  State  of  Colorado  an  Englishman  always 
domiciled  in  England.  Then  she  petitioned  the  English  Court  for  a 
declaration  of  validity  of  th»t  marriage,  and  the  Court  being  satisfied 
by  the  exddence  that  the  Courts  of  her  first  husband's  domicile  (New 
York)  would  recognize  the  validity  of  the  decree  of  the  South  Dakota 
Court  (on  the  ground  that  that  husband  had  submitted  himself  to  its 
jurisdiction),  pronounced  for  the  validity  of  the  second  marriage.  Osier, 
J. A.,  in  B.  V.  Brinkley,  12  Can.  Cr.  Cas.  454  at  459,  said:  "There  is 
nothing  in  that  case  inconsistent  with  the  decision  in  the  Le  Mesurier 
Case,  but  the  contrary.  The  Court  regarded  the  law  of  the  State  of  the 
domicile — the  State  of  New  York — as  that  which  affected  and  deter- 
mined the  status  of  the  husband,  and  as  that  law  recognized  the  validity 
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of  the  South  Dakota  decree,  the  wife  who  obtained  it  Wftd  free  to 
marry  again.  The  defendant  is  thna  Btill  left  to  demonstrate,  if  ho 
can,  that  the  law  of  his  Canadian  domicile  will  recognise  the  validity 
of  the  Michigan  decree.  This,  however,  for  the  reason  already  given, 
is,  according  to  that  law,  denied.  And  see  Armytage  v.  Army t age,  [1898 1 
P.  178,  where  Barnes,  J.,  refers  to  the  '  American  doctrine  *  that  the 
wife  may  acquire  a  domicUe  of  her  own  in  the  country  of  the  matri- 
monial home.  Here  the  wife  had  not  acquired  even  such  a  domicile,  as 
the  State  of  Michigan  had  never  become  the  matrimonial  home  of  the 
parties.  Bater  v.  Bater,  [1906]  P.  209,  follows  and  applies  Le  Mesurier 
v.  Le  Mesnrier,  holding  that  the  domicile  for  the  time  being  of  the 
married  pair  when  the  question  of  divorce  arises  affords  the  only  true 
test  of  jurisdiction  to  dissolve  the  marriage,  and  that  the  Court  of 
the  bona  fide  existing  domicile  has  jurisdiction  over  persons  originally 
domiciled  in  another  country  to  undo  a  marriage  solemnized  in  that 
other  country.  See  also  Guest  v.  Guest,  3  O.B.  344 ;  Magum  v.  Magum, 
11  AJ(.  178;  The  Trial  of  Earl  Bussell,  [19011  A.C.  446.  We  need  not 
consider  the  recent  case  of  Haddock  v.  Haddock,  201  U.S.  562.  It  has 
been  severely  criticized  both  in  the  United  States  and  in  England,  but 
it  is  not  necessary  to  invoke  it  to  show  the  invalidity  of  the  Michigan' 
decree.  Cases  like  Ogden  v.  Ogden  (1906),  23  Times  L.B.  158,  show 
tliat  the  Courts  of  the  husband's  domicile  cannot  undo  a  marriage 
solemniied  in  England  between,  e,g,f  a  domiciled  Frenchman  and  an 
EDglishwoman,  in  accordance  with  the  requirements  of  English  law,  merely 
because  it  would  be  irregular  in  the  country  of  the  domicile  by  reason 
of  the  omission  of  some  condition — such  as  the  consent  of  parents  in 
the  ease  of  a  minor — required  by  the  laws  of  that  country." 

It  appears  to  be  doubtful  whether  even  a  judicial  separation  would 
give  the  wife  a  right  to  acquire  a  separate  domicile  for  herself.  Bee 
the  remarks  of  Lord  Kingsdown  in  Dolphin  v.  Robins,  7  H.L.C.  390,  at 
p.  420;  and  of  Maclaren,  J. A.,  in  B.  v.  Brinklcy,  12  Can.  Cr.  Cas.  454, 
at  466.  In  the  latter  case,  Maclaren,  J.A.,  said :  "  Even  if  the  husband 
had  been  served  with  notice  and  had  submitted  to  the  jurisdiction,  the 
decree  would  still  have  been  a  nullity  on  account  of  his  being  legally 
domiciled  in  this  country  when  the  (foreign)  proceedings  were  taken. 
See  Armitage  v.  The  Attorney-General,  [1906]  P.  135  at  140." 

As  to  domicil  in  an  ex-territorial  community  subject  to  the  juris- 
diction of  a  British  consular  court,  reference  may  be  made  to  Casdagli 
V.  Casdagli,  (1918),  87  L.J.  P.  73,  79,  and  cases  there  cited. 

Matrimonial  damicilel — The  doctrine  of  matrimonial  domicile  as 
gromid  for  a  foreign  divorce  when  the  facts  on  which  such  matrimonial 
domieUe  would  not  establish  a  domicile  of  succession,  is  generally  re- 
jected in  Canada.  B.  v.  Woods  (1903),  6  O.L.B.  41;  B.  v.  Brinklcy 
(1907),  14  O.L.B.  434,  12  Can.  Cr.  Cas.  454;  B.  v.  Hamilton,  17  Can. 
Cr.  Cas.  410  (Ont.)  ;  Swaieie  v.  Swaizie,  31  Ont.  B.  330. 
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A  decree  of  divorce  o  vinculo  pronounced  by  a  CJourt  whose  juris- 
diction is  derived,  solely  from  some  rule  of  municipal  law  peculiar  to 
its  forum  cannot^  when  it  trenches  upon  the  interests  of  any  other 
country  to  whose  tribunals  the  spouses  were  amenable,  claim  extra- 
territorial authority.     Le  Mesurier  v.  Le  Mesurier  [1895]  A.G.  517. 

No  case  appears  to  have  arisen  upon  the  effect,  if  any,  of  the 
Naturalization  Act,  1914,  Can.,  in  adoption  of  the  British  Nationality 
Act,  1914,  in  certain  contingencies.  By  that  Act  if  a  man  ceases  to 
be  a  Bri<tiflh  subject  it  is  lawful  for  his  wife  to  make  a  declaration  under 
the  Act  that  she  desires  to  retain  British  nationality  and  thereupon  she 
is  deemed  to  remain  a  British  subject.  4*5  Geo.  V,  Can.,  eh.  44,  see.  10, 
as  amended,  5  Geo.  V,  Can.,  2nd  sess.,  ch.  7,  sec.  2,  and  see  Can.  Statutes 
1915,  p.  cccxxi. 

Annulment  decree  where  matriage  v&id  ah  initio} — The  act  of  de- 
claring a  certain  form  or  ceremony  of  marriage  null  and  void  is  an 
entirely  different  thing  from  a  judgment  dissolving  a  marriage.  An 
application  to  dissolve  a  marriage  is  necessarily  made  on  the  assumption 
that  a  valid  mari-iage  had  taken  place  whioh  is  quite  different  from 
the  case  of  a  void  marriage.  Cox  v.  Cox  [1918]  2  W.W.R.  422,  42 
(Alta.)  ;  Hardie  v.  Hardie,  7  Terr.  L.B.  13. 

The  Supreme  Court  of  Alberta  has  jurisdiction  to  pronounce  a*declar- 
atory  judgment  that  an  alleged  marriage  in  Alberta  is  null  and  void, 
where  it  is  found  that  before  such  marriage  the  defendant  had  been 
married  to  another  person,  that  such  person  was  alive  at  the  time  of 
the  second  marriage  and  that  the  parties  to  the  first  marriage  had  not 
been  divorced  by  a  decree  which  our  Courts  recognize  as  effectual; 
ifardie  v,  Hai-die,  7  Terr.  L.R.  13;  Cox  v.  Cox  [1918]  2  W.W.R.  4L'i: 
(Alta.). 

A  degree  of  nullity  on  the  ground  of  impotence  has  been  granted 
ill  British  Columbia.    P.  v.  P.,  11  B.C.R.  369. 

Ontario  courts  have,  it  seems,  only  the  limi<ted  jurisdiction  in  annul- 
ment actions  conferred  by  the  Marriage  Act,  R.S.O.  1914,  ch.  148,  sec. 
36;  Prowd  v.  Spence,  24  O.W.R.  329;  Mclntyre  v,  Gentrfl,  13  O.W.N. 
309 ;  Malot  v.  Malot,  4  O.W.N.  1405,  1577 ;  Reid  v.  Aull,  32  O.L.R.  68, 
6  O.W.N.  372;  Peppiatt  v.  Peppiatt,  34  O.L.R.  121,  8  O.W.N.  447; 
T.  V.  B.,  15  O.L.B.  224;  May  v.  May,  22  O.L.R.  559;  Menzies  v.  Farnoii, 
18  O.L.R.  174. 

Jurisdiction  to  annul  on  the  ground  of  gross  fraud  inducing  the 
consent,  is  denied  in  Ontario.  Hallman  v.  Hallman  (1914),  26  O.W.R.  1, 
5  O.W.N.  976. 

Quebec  courts  exercise  jurisdiction  for  annulment  of  invalid  mar- 
riages. Civil  Code,  Que.,  article  127;  Smith  v.  Cook,  24  Que.  S.C.  469; 
IXirocher  v.  Degr6,  20  Que.  S.C.  456;  Delpit  v.  Cot6,  20  Que.  S.C.  338: 
Agnew  V.  Gober,  17  Que.  K.B.  508;  Guttnaan  v.  Goodman,  26  Que.  K.B. 
270;  Hebert  v.  ClouAtre,  45  Que.  S.C.  239,  reversing  41  Que.  8.C.  241. 
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Pnnisliment  of  bigamy^— Second  offenees. 

308.  Every  one  who  commits  bigamy  is  guilty  of  an  indict 
able  offence  and  liable  to  seven  years'  imprisonment. 

2.  Every  one  who  commits  this  offence  after  a  previous  con- 
viction for  a  like  offence  shall  be  liable  to  fourteen  years'  im- 
prisonment. 

Origin'l — Sec.  276,  Code  of  1892;  R.S.C.  18S6,  ch.  161,  soo.  4. 

Wife  of  accused  a  compilable  witness] — This  scc/tion  is  included 
amongst  those  spediied  in  sub-sec.  2  of  sec  4  of  the  Canada  Evidence 
Aet,  B.6.C.  1906,  ch.  145,  and  under  it  the  wife  of  the  accused  is  lK)th 
a  competent  and  compellable  witness  fox  the  prosecution. 

Summary  trial  hy  police  magistrate] — See  sec.  777. 

Fei§rned  marriageB. 

308.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who  procures  a- feigned  or  protciuled 
marriage  between  himself  and  any  woman,  or  who  knowingly 
aids  and  assists  in  procuring  such  feigned  or  pretended  marriage. 

Origin]— Sec  277,  Code  of  1892;  R.S.C.  1886,  ch.  161,  sec.  2. 

Corroboration] — Code  sec.  1002. 

Wife  of  accused  a  compellable  witness] — This  section  is  included 
amongst  those  specified  in  sub-sec.  2  of  sec.  4  of  the  Canada  Evidence 
Act,  B.S.C.  1906,  ch.  145,  and  under  it  the  wife  of  the  accused  is  both  a 
competent  and  compellable  witness  for  the  prosecution. 

Praetising  or  eoBtncting  polyfaaisr.--CoiiJiigal  unloii  with  Jvore 
than  one  consortr— Spiritual  marriages. — Cohabitation  in 
conjugal  nnion^—Celebratlng  rite. — Assisting  In  compliance.— 
Procnrlng  eoBtract. 

310.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  five  years,  and  to  a  fine  of  five  hnndred 
dollars, — 

(a)  who  practises,  or,  by  the  rites,  ceremonies,  forms,  rules, 
or  customs  of  anv  denomination,  swt  or  societv, 
religious  or  secular,  or  hy  any  form  of  contract,  or 
hy  mere  mutual  consent,  or  hy  any  other  method 
whatsoever,  and  whether  in  a  manner  recognized  by 
law  as  a  binding  form  of  marriage  or  not,  agrees 
or  consents  to  practise  or  enter  iiiAo 
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(i)  any  form  of  poiygamy^ 

(ii)  any  kind  of  conjugal  union  with  more  tlian  cite 
person  at  the  same  time,  or 

(iii)  what  among  the  persons  commonly  called  Mor- 
mons is  known  as  spiritual  or  plural  marriage; 
or, 

(h)  who  lives,  cohabits,  or  agrees  or  consents  to  live  or 
cohabit  in  any  kind  of  conjugal  union  with  a  person 
who  is  married  to  another  or  with  a  person  who  lives 
or  cohabits  with  another  or  others  in  any  kind  of 
conjugal  union;  or, 

(r)  celebrates,  is  a  party  to,  or  assists  in  any  rite  or  cere- 
mony which  purports  to  make  binding  or  to  sanction 
any  of  the  sexual  relationships  mentioned  in  para- 
graph (a)  of  this  section ;  or, 

{d)  procures,  enforces,  enables,  is  a  party  to,  or  assists  in 
the  compliance  with,  or  carrying  out  of,  any  form, 
rule  or  custom  which  so  purports;  or, 

(e)  procures,  enforces,  enables,  is  a  party  to,  or  assists  in 
the  execution  of,  any  form  of  contract  which  so  pur- 
ports, or  the  giving  of  any  consent  which  so  purports. 

Origin^ — Sec.  278,  Code  of  1892;  Code  Amendment  Act,  1900;  53 
Vict.,  Can.,  ch.  37,  sec.  11. 

"Form  of  marriaffe**'} — Code  sec.  240  (o). 

Polyga/mous  marriages  and  Ulegat  conjugal  unions} — 

An  Indian  who  according  'to  the  customa  of .  kia  tribe  takes  two 
women  at  the  same  time  as  his  wives,  and  cohabits  with  them,  is  guilty 
of  an  offence  under  this  section.  E.  v.  "Bear's  Shin  Bone"  (1899),  3 
Can.  Cr.  Cas.  329,  4  Terr.  L.K.  173. 

The  mere  fact  of  cohabitation  between  a  man  and  a  woman,  each 
of  whom  is  married  to  another,  will  not  sustain  a  conviction,  under  this 
section  (formerly  53  Vict.,  Can.,  ch.  37,  sec.  11),  to  come  within  the 
terms  of  which  there  must  be  "  some  form  of  contract  between  the 
parties  which  they  might  suppose  to  be  binding  on  them,  but  which 
the  law  was  intended  to  prohibit,"  and  the  term  "  conjugal  union  "  in 
the  statute  has  reference  to  a  form  of  ceremony  joining  the  parties,  a 
marriage  of  some  sort  before  cohabiting  with  one  another.     The  Queen 
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V.  Labrie  (1891),  Montreal  Law  Reports,  7  Q.B.  211,  per  Dorion,  C.J., 
Cross,  J.,  Baby,  J.,  Boss^,  J.  and  Doherty,  J. 

In  the  Queen  v.  Listen  (noted  34  C.L.J.  546)  tried  at  the  Toronto 
Assizes  in  1893,  Chief  Justice  Armour  held  that  the  corresponding  sec- 
tion, 278  of  the  1892  Code,  was  intended  to  apply  only  to  Mormons. 

In  B.  T.  Harris  (1906),  11  Canj  Cr.  Cas.  254  (Que.),  tried  by  dis- 
trict magistrate  Mulvena,  of  Sherbrooke,  the  accused  man  pretended 
tluit  a  divorce  had  been  obtained  in  the  U.S.A.  by  the  woman,  and  that 
lie  had  married  her  there  and  had  produced  to  a  witness  what  he  calle4l 
the  certificate  of  marriage  in  proof  that  he  was  not  living  in  concu- 
binage with  the  woman.  This  was  for  the  purpose  of  getting  employ- 
ment with  the  witness,  but  the  latter  refused  either  to  employ  the 
accused  or  to  read  the  document.  The  alleged  certificate  of  marriage 
was  not  produced  nor  was  .any  strict  proof  made  of  the  alleged  mar- 
riage. As  it  was  manifest  from  the  circumstances  that  there  could 
have  been  no  valid  foreign  divorce  nor  the  acquirement  by  the  woman 
of  any  foreign  domicile  to  found  a  divorce,  the  magistrate  held  that 
the  defendant's  claim  that  he  was  living  with  the  woman  as  her  husband  , 
under  the  pretended  marriage  certificate,  was  proof  of  some  "  form  of 
conjugal  union  "  in  the  nature  of  a  marriage  in  contravention  of  this 
section  of  the  Code.  He  further  held  that  the  accused,  by  claiming  the 
relationship  of  man  and  wife  and  living  with  the  woman  in  open  con- 
tinuous adultery,  was  guilty  under  this  section;  and  that  if  there  had 
been  a  bigamous  marriage,  the  prosecution  could  be  brought  for  the 
lesser  offence  under  sec.  310. 

Wife  of  accused  a  compellable  witness'\ — This  section  is  included 
amongst  those  specified  in  sub-sec.  2  of  sec.  4  of  the  Canada  Evidence 
Act,  B.S.C.  1906,  ch.  145,  and  under  it  the  wife  of  the  accused  is  both 
a  competent  and  compellable  witness  for  the  prosecution. 

Special  provisions  as  to  indictment  and  evidence  under  suh-secs. 
(6),  (o)  and  (d)]— Code  sec.  948. 

Adultery  vndiotable  in  New  Brunswick] — Adultery  is  an  indictable 
offence  in  the  Province  of  New  Brunswick  under  the  pre-confederation 
statute  of  that  province,  B^.N.B.  1854,  ch.  145,  sec.  3,  which  has  not 
yet  (1918)  been  repealed  by  the  Dominion  Parliament.  B.  v.  Strong 
(1915),  24  Can.  Cr.  Cas.  430,  26  D.L.E.  122,  43  N.B.E,  190;  B.  v. 
Akexley,  (1918)  unreported  (N.B.). 

The  repeal  in  1886  by  the  Dominion  Parliament  of  parts  of  certain 
pre-confederation  statutes  of  New  Brunswick,  which  regulated  procedure 
in  prosecutions  for  adultery  under  B.S.N.B.,  1854,  ch.  145,  leaves  that 
offence  punishable  in  New  Brunswick  under  the  procedure  applicable  to 
indictable  offences  generally  under  the  Criminal  Code.  B.  v.  Strong, 
sopitu 
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Unlawful  Solemnization  of  Marriage. 

Without  authority  solemnixlng  a  marriage. — Aiding  or  abetting  such 
ceremony, 

311.  Every  one  is  guilty  of  an  indictable  offence  and  liaUe 
to  a  fine,  or  to  two  years'  imprisonment,  or  to  both,  who, — 

(a)  without  lawful  authority,  the  proof  of  which  shall  lie 
on  him,  solemnizes  or  pretends  to  solemnize  any 
marriage;  or, 

(6)  procures  any  person  to  solemnize  any  marriage  know- 
ing that  such  person  is  not  lawfully  authorized  to 
solemnize  such  marriage,  or  knowingly  aids  or  abets 
such  person  in  performing  such  ceremony. 

Origin]— Sec.  279,  Code  of  1892,  B.S.C.  1886,  ch.  161,  sec.  1. 

"  Withmit  lawful  authority  "] — The  aivthority  is  derived  from  pro- 
vincial law.  Be  Marriage  Laws,  [1912]  A.C.  8-80,  C.E.,  [1912]  1  Can. 
Appeal  Cases  126,  11  E.L.B.  255,  affirming  46  S.CB.  132;  B.  v.  Brown 
(1908),  14  Can.  Cr.  Cas.  87  (Ont.) ;  B.  v.  Dickout  (1893),  24  Ont.  B. 
250. 

Time  limitation} — Code  sec.  1140  (h). 

Wife  of  accused  a  compellahle  witness] — This  section  is  included 
amongst  those  specified  in  sub-sec.  2  of  sec.  4  of  the  Canada  Evidence 
Act,  B.S.C.  1906,  ch.  145,  and  under  it  the  wife  of  the  accused  is  both 
a  compe«tent  and  compellable  witness  for  the  prosecution. 

Anthorlied    person    solemniilng    a    marriage  wtaich    contrsTenes 
proTlndal  law. 

312.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  a  fine,  or  to  one  year'?;  imprisonment,  who,  being  lawfully 
authorized,  knowingly  and  wilfully  solemnizes  any  marriage  in 
violation  of  the  laws  of  the  province  in  which  the  marriage  is 
solemnized. 

Ori,oin]—Coi\c  of  1892,  sec.  280;  B.S.C.  1886,  ch,  161,  see.  3;  26 
(leo.  II,  Imp.,  ch.-  33  (roi)ealod  in  KngUuid  by  4  Geo.  IV,  ch.  76). 

iSolemnization  of  marriapr  in  contravention  of  law] — Sec.  312  is 
dii*efted  to  the  punishment  of  a  clerp^vman  or  other  functionary  liaring 
authority  to  conduct  a  marriage  ceremony  for  proceeding  with  such 
ceremony  in  contravention  of  the  provincial  law  governing  in  such  mat- 
ters, ex.  gr.  without  a  marriage  license  or  the  publication  of  banns.  The 
provinces  have  exclusive  power  to  make  laws  in  relation  to  the  "solemniz- 
ation  of   marriage   in    the    p  ovince,"   but    otherwise   the   subjects   of 
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'•  marriai^e  "  and  '*  divorce  *'  arc  cxcluaivoly  within  tlio  federal  powers. 
He  the  Marnage  Law  of  Canada  [1912]  A.C.  880,  11  E.L.B.  255,  7 
DX.B.  629,  tvffirniing  46  Can.  S.C.B.  1'32.  Sec.  172  of  the  Code  would 
apply  to  prosecutions  for  making  a  false  declaration  or  affidavit  under 
a  provincial  marriage  law,  and  see  also  sees.  173-176. 

Marriage  illegally  solemrUeed  by  authorized  perMn,  hut  witfwut 
license,  etc.] — It  has  been  doubted  whether  in  view  of  the  Duchess  of 
Kingston's  case,  20  State  Trials,  355,  a  marriage  without  banns  and 
without  license  in  Ontario  might  not  still  be  valid  if  solemnized  by  a 
peraott  having  a  general  anthority  to  solemnize  marriages,  as  the  Ontario 
Maniage  Act,  B.S.O.  1014,  ch.  148,  does  not  expressly  declare  to  1)6 
invalid  the  marriages  sotemnlaed  without  either  of  those  preliminaries. 
See  also  the  English  statute,  26  Geo.  11,  ch.  33,  enacted  several  years 
after  the  Duchess  of  Kingston's  case,  and  which  probably  became  a 
part  lof  tl^fl^iw  ^f  iQoitAriQ  i)^  •1^192.  .lAdHiele  on  58  OXi#.  406. 

And  see  Beamish  Ti'BewBfi A V  #"tt.fi:0.*8ari;  Har^s  -iv  Sfe^er,  50 
N.8.B.  117,-  B.  V.  Cameron  (1^17),  2?  Can.  Cr.  Caa.  113  (NrS.)k.  \  ". 

Time  limitation]— rTY^e  timp, liniit|ition  applicable  under  soe.  1140  (h) 
to  an  offence  under  sec.  311  appears  not  to. extend  to  sec.  312. 

Abduction. 

AMhcUoji  of  a  woman. 

313.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  ten  years^  imprisonment  who,  against  her  will,  takes  away  or 
detains  any  woman  of  any  age  and  whether  married  or  not, 
with  intent  to  marry  or  carnally  know  such  woman  or  to  cause 
her  to  be  married  or  carnally  known  by  any  other  person. 

Ofipw]— Sec.  281,  Code  of  1892;  8-9  Edw.  Vtl,  Can.,  ch.  9,  sec.  2; 
BJ3.G.  1866,  ehi  162^  sec.  48^  32-33  Viet.,  Can.,  ch.  20,  sec.  55;  24-25 
Vi£t.,  Imp.,  ch.  100,-  sec.  54* 

Abduction  of  woman  with'  intent] *~Thi8  section,  as  enacted  1909, 
applies  to  women  generally,  while  sec.  314  with  a  heavier,  penalty  applies 
only  to  heiresses,  so-called. 

If  the  woman  be  taken  away  in  the  first  instance  with  her  own  con- 
sent, bttfr  afterwards  refuses  to  continue  with  the  offender  and  be 
forcibly  detained  by  him,  the  offence  is  within  this  section.  8o  also  if, 
having  been  forcibly  taken. away,  she  be  afterwards  married  or  defiled 
with  her  own  cpnsent,  for  th^  offender  la  not  (to  escape  from  the  pro- 
visions of  the  statute  bjr  having  prevailed  over  the  weakness  o^  a  woman 
whom  he  originally  got  into  his  power  by  such  base  means.  Fulwood's 
case,  Cro.  Car.  482;  B.  v.  Swendsen,  l4  St.  Tr.  595;  B.  v.  Wakefield,  2 
Lewin,  279;  Archbold's  Cr.  Evid.,  22nd  ed.,  855. 
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Any  womayi  of  any  age] — Compare  sec.  266  as  to  the  offence  of  rape. 
and  8ce  B.  v.  Biopel  (1898),  2  Can.  Cr.  Cas.  225,  decided  under  that 
Mcciion  in  which  <the  word  "  woman  "  was  construed  in  a  general  sense 
and  as  including  a  child  under  14. 

Excluding  public  fram  trial'\ — Code  sec.  645. 

AttempW] — See  sjbc.  72. 

Froeuring} — Code  see.  216. 

Abduction  of  young  girls] — See  also  sees. '315,  316,  984. 

ll'ijc  of  accused  a  compellable  witness] — Sectioas  313-316  inciusiTCf 
are  includod  amongst  those  specified  in  sub-sec.  2  of  soc.  4  of  the  Oanadit 
Kvidencc  Act,  B.S.C.  1906,  ch.  145,  sjud  under  it  the  wife  of  the  aceu8e<f 
is  both  a  competeut  and  compellable  witness  for  the  prosecution. 

Abduction  of  heiress,  §•  called. — ^Alliirliif  ftwajr  against  will  of 
paii?ent— JElffft  of  conTktIon  on  property. 

314.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment,  who,  with  intent  to  marry  or 
carnally  know  any  woman,  or  with  intent  to  cause  any  woman 
to  be  married  or  carnally  known  by  any  other  person,  such 
woman  having  any*  interest,  legal  or  equitable,  present  or  future, 
absolute,  conditional  or  contingent,  in  any  real  or  per^iiftl  estite, 
or  being  a  presumptive  heiress  or  co-heireas,  or  priesUxnptivc 
next  of  kin,  to  any  one  having  such  an  interest, — 

(a)  from  motives  of  lucre  takes  away  or  detains  suih 
woman  against  her  will,  whatever  the  age  of  such 
woman, 

(h)  fraudulently  allures,  takes  away  or  detains  «uch  woman 
out  of  the  possession  and  against  the  will  of  her  father 
or  mother  or  other  person  having  the  lawful  care  or 
charge  of  her,  such  woman  l)eing  under  the  agfe  of 
twentv-one  vears. 

2.  Every  one  convicted  of  any  offence  defijied  in  this  section 
is  incapable  of  taking  any  estate  or  interest,  legal  or  equitable, 
iii  any  real  or  personal  property  of  such  woman,  or  in  which  she 
has  any  interest,  or  which  comes  to  her  as  such  heiress,  co-heiress 
or  next  of  kin;  and  if  any  such  marriage  takes  place  such 
property  shall,  upon  such  conviction,  be  settled  in  such  manner 
as  any  court  of  competent  jurisdiction,  upon  any  information  at 
the  instance  of  the  Attorney  General,  appoints. 
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OfigM—Bec.  262,  Code  of  ±S92  UB  am^ndii^d  8-19  £dw;  VH,  Can.,  ch. 
9;  UMX).  1886)  eh.  162^  see.  42;  S2-33  Vfct.,  Can.,  Oi,  20,  sec.  54;  24-25 
Vlet.|  Iinp.>  ch.  100,  see.  53-;  >9  Quo.  IT,  Imp.,  eh.  31. 

Abduction  of  heiresses  with  intent]-^l*he  amendment  made  to  this 
seetion  in  1909  was  intended  to  remove  doubts  as  to  the  interpretation 
of  th6  former  seetion  and  particiilarly  to  make  it  clear  that  sec.  314  (h) 
ia  applieabltf  only  to  heiresses,' so-called,  and  not  to  women  generally. 

It  is  nnliebessaty  in  a  pi^6secution  und^r  this  section  to  prove  thatj 
the  acetfesed  knei^  that'  the' girt  was  an  lieiress  br'iiad  sucH  an  interest 
in  real  or  pehional  estaite  as  16  specified  in  sec.  314.'  tt.  v.  Kaylor,  1 
Dorion  K.B. '(One.)  364!  The  property  interests  of  the  ^irl  mji^st  Uc 
proved' in  drder  to  bring  tlie  case  within  the  section,  and  such  property 
interest  must  'fce  a'lleged  in  the  indictment.  Hi.,  y.  Fielding  (1/^09), ,  1^ 
Can.  Cr.  Cas.  486  (N,6.). 

E±cludiiM  public  firom  iriatl — Code  see.  645, 

Wife  a  compfillahle  witne^^];— Canada  Evidoiic^  Act,  B^.C*  lfli06,  ch. 
145,  see,  4.  •       vi   »/  ,       .         < 

Deprivation  of.  civil  rights  accruing  fvofn  criminal  4^(U]^-rComparo 
sees.  641,.  1048-1050;  O'NeU  v.  Attorney-Genesral,  ^6  Can.  i^.C^.  122, 
1  Can.  Cr.  Cas.  3Q3 ;  Standard  Life  Assurance  Cq.  y-  Trudeau,  0  Que. 
Q.B.  499,  aMrmed  31  Can.  S.C.B.  376;  cieaver  v.  ^.utual  ^eaerve  Fund 
Life  Association  [1892] .  i  ,Q,B.  1,47 ;  Lundy  v,  Lui^y,  24  C«a.  S.C.B. 
650;  Be  Sanderson  and  Saville  (1,912).,  26  O4L.B.  616,  3  Q.W.N,  1560, 
22  O.W.tl.  67?:  . 

AMoetloii  of  firl  under  8i|^teeQ.—Conaeiit.  ImmaterlmL^Bellef  of 
offender  as  to  agre. 
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,315w  Every  .one. k  guilty  of  an  ifndicteble  offence  and  liable 
to  five  yearsf*  iifiprlsoBftient  who  unlawfully  takes  or  causes  to 
be  taken 'any 'tinmarrie&  giVl,  who  is  under  tlie  age  oi  sixteen 
years,  out  of  the  possession  and  against  the  will  of  her  father  or 
mother,  or  of  ,any  otlier  person  having  the  lawful  care  or  charge 
of  her, 

2.  It  is  immaterial  whether  the  girl  is  taken  with  her  own 
coufieiit  or  at  her  own  suggestion  or  not. 

3.  It  is  immaterial  whether  or  not  the  offender  believed  the 
girl  to  be  of  or  above  the  age  of  sixteen.. 

Origin} — Sec.  263,  Ccide  of  1892,  B.S.C.  1886,  cli.  l62^  see.  44;  32-33 
Vict.,  Oan«,'  sec.  616;  24-25  Vict.,  Imp.,  ch.  100,  sec.  55. 

Takes  or  causes  to  he  taken] — The  language  of  the  next  following 
seetion  (316)  is  in  some  respects  more  comprehensive, as  to  abduction 
of  a  child  under  fourteen.     Sec.  316  includes  as  a  distinct  offence  not 
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uuly  the  taking  but  the  enticing  awiiy  or  det«imng  and  the  subse^eut 
harbouring.  Under  aec.  315  there  must  be  s  "taking*'  but  it'iir  immaterial 
whether  the  girl  is  taken  at  her  own  suggestion  or  not,  or  that  she 
consented  to  being  taken.  Whether  a  persuasive  induoement  front  the 
accused,  such  as  was  held  to  be  essential  under  the  law  prior  to  the 
Code  is  still  a  requisite  to  the  offence  has  been  questioned.  Judge 
Wallace,  of  Halifax,  in  B.  v.  Meyers  (1915),  24  Can.  Gr.  Cu^i.  120,  ))eld 
that  it  was  not,  and  distinguished  B.  v.  Jarris,  20  Cox  C.C.  249 ;  |but 
B.  V.  Blythe,  4  B.C.B.  276,  is  opposed  to  this  view.  ThQ^  n^UAt,  how- 
ever, be  a  taking  out  of  the  possession  and  a^nat ,  the  wiU  of,  the 
parent  or' other  custodian.  B.  v,  Blythe,  4  B.C.B.  270,  .1  Can..>iCr.  Cas* 
263 ;  R.  V.  Booth,  12  Cox  CX).  231 ;  B.  v.  Mankletow,  1  Deara-  CC.  159, 
22  L.J.M.C.  115;  B.  v.  Timmins,  Bell  C.C,  276,  30  L.J.M.C.  45;  B.  v. 
Bobins,  1  C.  &  K.  456 ;  B.  v.  Holmes,  16  Can.  Cr.  ^.  7,.  14  O.W.B.  419.. 

The  offence  may  be  complete  although  the  object  in  taking  the  girl 
away  may  have  been  a  philanthropic  one.  B.  v.  Booth,  12  Cox  C.C.  231 ; 
B.  V.  Torkema,  21  O.L.B.  193,  16  Can.  Cr.  Cas.  189;  B,  v.  Holmes,  16 
Can.  Cr.  Cas.  7,  14  O.W.B.  419. 

0«t  of  the  possession  of  the  parent  or  guardians—The  girl  mAy  be  in 

the  constructive  possession  of  the  parent  while  visiting  elsewhere  w^th 

the  parent's  permission.  B.  v.  Mondelet,  21  L.C.  Jur.  154;  but  not  whe^ 

employed  at  a  considerable  distance  from  home  ^thout  beipg  under  Uiq 

care  of  anyone.    B.  r.  Henkers,  16  Cox  C.C.  257.     So  also  where  the 

accused  had  lio  reason  to  know  that  the  girl  lived  at  home,  a  convjici^ion 

was  quashed.     B.  v.  Hibbert,  L.B.  1  C.C.B.  184,  38  LJ.M.C.  61;  B.  v. 

Green,  3  F.  &  F.  274.  ... 

Bo  Where'a  ffir?  hadldPt  her  home  without  any  "inducement  from  the 

^  vl   '      *    

accused  and  having  got  fairly  away  went  to  him,  his  failure  (to  restore 

her  to  the  parents  does  not  come  vithin  see.  315,  and  It  *  wail  hdl  ^|^t 

in  such  case  there  was  no  "  taking  out  of  the  pareiit'a  posseoaion/'    B.  v. 

Olifer,  10  Cox  C.C.  402;  B.  v.  Miller,  13  Cox  C.C.  179;  B.  v.  Kauffmann 

(1904),  68  J.P.,  189. 

The  posseAsion  of  the  parent  must  be  an  actual  or  constructive  pos- 
session de  faeto.  E.  v.  Blythe,  4  B.C.R.  276,  1  Can,  Cr.  Cas.  263;  B.  v. 
Mankletow,  22  L.J.M.C.  115,  6  Cox  C.C.  143.  If  the  girl  had  renounced 
lier  father's  protection  in  a  -  foreign  country,  his  following  heir  into 
Canada  will  not  re-establish  a  de  facto  possession.  B.  v,  B\ythie,  4  BXi«B. 
276,  1  Can.  Cr.  Cas.  263 ;  Be  Gertie  Johnson,  8  Can,  Cr.  Cas.  243.  Where 
the  parents  are  living  apart  and  the  girl  is  attending  school  umler  her 
f atlier's  direction,  he  has  presumptive  control  as  against  the  mother, 
and  it  is  an  offence  to  bring  tlie  child  to  the  mother  against  tke  father's 
will  unless  there  is  lawful  authority  for  so  doing.  B.  v.  Holmes,  16 
Can.  Cr.  Cas.  7,  14  O.W.B.  419. 

The  taking  "  out  of  the  possession  '*  of  the  parent;  requires  that 
there  should  be  evidence  of  some  active  part  taken  by  the  accused  as 
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ifk  r«mlt.^4r^bt.Uie»gklictft  ber  tMie.    B.>.  Weitistehi,  20  Can.  Cfr. 
Cas.  50  (Que.) ;  re  Johnsqn,  8  Can.  Gr.  Gas.  243. 

Agamut  the  wUlof  the  parent} — The  laxity  of  thd  course  of  life 
wJiieh  the  girl  is  pennitted  to  lead  may  show  that  the  taking  was  not 
against  the  parent's  wilL    B.  ▼.  Primelt,  1  F.  Is  F.  50. 

Knowledge  of  a^^]— In  Beg.  v.  Prince,  L.B.  2  C.OfB.  154,  Brett,  J., 
said,  (at  170):^"  Upon  all  the  cases  I  think  it  is  proved  that  there 
can  be  no  conviction  for  erime  in  England  in  the  absence  of  a  criminal 
mind,  or  mens  rea.  ...  It  seems  to  ma  to  follow  that  the  maxim 
as  to  mens  rea  applies  whenever  the  facts  which  are  present  to  the 
prisoner's  mind  and  which  he  has  a  reasonable  ground  to  believe  and 
does  believe 'to  be  the  facts,  would,  if  true,  make  his  acts  no  criminal 
oif^nce  at  all.'' 

The  conviction  in  that  case  was  upon  the  charge  of  having  unlaw- 
fully taken  an  unmarried  girl  under  the  age  of  sixteen  out  of  the  pos- 
session and  against  the  will  of  her  father.  It  was  sustained  upon  the 
ground,  that  the  taking  of  the  girl  out  of  the  possession  of  her  father 
under  the  circumstances  was  a  wrongful  act,  even  if  she  were,  as  the 
prisoner  supposed,  over  the  age  of  eighteen  years,  and  that,  therefore, 
there  was  present  a  sufficient  mens  rea  to  make  the  offence  a  crime  under 
the  statute.  Denman,  J.,  in  his  judgment,  says: — "He,  the  prisoner, 
had  wrongfully  done  the  very  thing  contemplated  by  the  Legislature. 
He  had  wrongfully  and  knowingly  violated  the  father's  rights  against 
the  father's  will,  and  he  cannot  set  up  a  legal  defence  by  merely  prov- 
ing that  he  thought  he  was  eommitting  a  different  kind  of  wrong  from 
that  whieh,  in  fact,  ho  ^ras  coonmitting." 

Sub-see.  (3)  api>ear8  to  embody  in  statute  form  that  part  of  the 
decision  fn  B.  r.  Prince,  Ii.B.  2  C.C.B.  154,  quoted  above. 

Wife  of  accused  a  compellable  witness] — This  section  is  inclnded 
amongst  those  speciAed  in  sub-sec..  2  of  sec  4  of  the  Otenada  Evidence 
Aet|  B.S«C.  1906,  ch.  145,  and  under  it  the  wife  of  the  aeeoaed  is  both 
a  competent  and  compellable  witness  for  the  prosecution. 

Kidnapping"! — The  offence  of  kidnapping  is  a  more  serious  one,  in- 
volving the  imprisonment  of  the  person  abducted.  This  is  deaU  with 
in 'sec.  297;  and  see  B.  v:  Bteckley,  7  O.W.N.  137,  23  Can.  Cr.  Cas.  263. 

Seductianj-^This  offenee  is  distinct  from  the  offenoe  of  sednction 
and  a  eonvietion  under  this  section  does  not  preclnde  a  conviction  for 
sednction«  B.  v.  Smith  (1890),  19  O.B.  714;  following  B.  v.  Handley 
(1633),  5  G.  6  P.  565,  and  B.  v.  Yafidercombe  and  Abbott  (1796),  2 
Leaeh  O.C.  706;  and  see  Code  sees.  210*220. 

Proof  or  inference  of  agel — Code  sec.  984. 

889 


I^IWjl  Cbiminai,  Qodij  (/Pakt  VI) 

AHncUon   of  elitt4«— H«rbo«tiii«  ftbdMMI  ehOd*— MsmmImi   iii 
good  faith. 

316.  Every  one  is  guilty  ol  an  indictable  offcnoe  and  liable 
to  seven  years'  imprisooment  who,  with  intent  to  deprive  any 
parent  or  guardian  of  any  child  under  the  age  of  fourteen  years, 
c^f  tbe  p038e8si(v^  ctf  sivelij  child,,  or  with  mtent  to  steal  any  aitick* 
about  or  on  the  person,  of  such  ehild^,  unlawfully, —  > 
(a)  takes  or  entices  awfty  or  detains  any  child;  or. 
{b}  receives  or  harbours  any  sudi  child,  knowing  it  to  have 
been  unlawfully  taken,  enticed  away  or  detained  wit) i 
intent  aforesaid. 
2.  Nothing  in  this  section  shall  extend  to  any  one  who  gets 
possession  of  any  child,  claiming  in  good  faith  a  right  to  tho 
possession  of  the  child. 

Oriffinl—Sec.  284,  Code  of  1892,  as  amended  by  Can.  SUt.  1900; 
R.S.C.  1S86,  cli.  162,  sec.  45;  32-33  Vict.,  Can.,  ch.  20,  sec.  57;  24-25 
Vict.,  Imp.,  ch.  100,  sec.  56;  48-4D  Vict.,  Imp.,  ch.  69,  sec.  56;  54  Geo. 
in,  Imp.,  ch.  101.  ' 

GiMrdiqn] — The  term  **  guardian  "  here  includes  aiiy  person  who 
has  in  law  or  in  fact  the  custody  ox  control  of  the  child.     Code  see. 

240  (6). 

Proof  or  inference, pf  age] — See  sec.  934* 

iJkUd'SteaUng} — Sec  drl6  dei^s  with  tbc  offenob  cbmmteilsr  ksowa  as 
child-stealing.  For  the  more  aggravftted  offence  of  kidnappings  refer- 
ence should  be  ;nade  to  Code  sec.  297^  .  .  - 

To  constitute  this  pffence  it  is.  jiot  ^eceasi^'y  .that  >the  ^fcu9ed  should 
intend  to  deprive  the  parent  permanently  of  the  possession  of  the  child. 
Rex.  ▼.  PoweN,  a^Oox  C.C.  229. 

TheiBagUsK' statute,  24-95  Vic^.,  eh.  100,  sec.  56,  ^as  iriore  limited 
in  its  terms  than  is  eeo.  316.  By  it,  in  oi^r  to  constitute  t^Ce  -offenee 
the  accused  mutt  hare  **  i»ither  "by  force  or  fraud  "*  led  or  taken  away 
or  decoyed  or  enticed  away  or  detained  any  child  under  the  age  of 
fourteen  years  with  intent,  etc.  R.  v.  Bellis  (1893),  62  L.J.M.C.  155,  57 
J.P.  441,  17  Cox  C.C.  6(30,  69  L.T.  26;.  R.  v.  Barrett  (1885),  15  Cox 
C.C.  658. 

Where  a  woman  wAs  indicted  for  that  eke  did  unlawfully  detain  a 
child  under  the  age  of  fourteen  with  intent  to  deprive  the  inother  of 
the  pOMeesioh  «f  hek*,  it  WAft  iMld  thftit  she  was  tightly  convicted  upon 
evidenoe  that  the  child  had  been  in  the  Menriee  of  the:  ptisdner  and  ^as 
missing  and  could  not  be  found, .and  that  she  gave  different  ao^etmtii 
of  what  had  become  of  the  child,  but  implying  that  she  had  given  her 
up  to  some  third  person  although  there  was  no  evidence  that  the  child 
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was  still  in  her  actual  custod^r,  nor  indeed  any  evidence  as  to  where  she 
was,  B.  V.  Johnson  (1884),  15  Cox  C.C.  481,  50  L.T.  759. 

B<ma  fide  claim  to  possession  of  the  child] — ^Prior  to  4he  eskaetment 
of  the  Criminal  Code  in  1892  the  exception  was:  '*No  person  who  has 
claimed  any  right  to  the  possession  of  such  child,  or  is  the  mother,  or 
has  claimed  to  he  the  father  of  an  illegitimate  child,  shall  be  liable  to 
be  prosecuted  by  virtue  hereof  on  account  of  getting  possession  of  such 
child  or  taking  such  child  out  of  the  possession  of  any  person  having 
the  lawful  charge  thereof." 

The  exception  now  is :  "  Nothing  in  this  section  shall  extend  to  any 
one  who  gets  possession  of  any  eliild,  claiming  in  good  faith  a  Tight 
to  the  possession  of  the  child/'  So  tliat  the  enEactmont  ^ould  seem  to 
apply  to  any  one  doing  any  of  the  things  against  which  it  ia  Auued, 
unless  **  claiming  in  good  faith  a  right  to  the  possessiou  of  the  cbild  " ; 
and  the  amendment  would  seem  to  have  enlarged  the  character  as  well 
as  the  scope  of  the  legislation.  B.  v.  Hamilton,  22  0,L.B.  484,  17  Can. 
Cr.  Cas.  410,  at  416,  per  E.  M.  Meredith,  J.A. 

A  foreign  divorce  granted  in  'the  country  of  the  domicile  of  the 
parties  whereby  the  wife  was  given  the  custody  of  the  child  is  effective 
in  Canada  oir  the  status  of  the  parties  so  as  to  support  a  conviction 
of  the  father  under  Code  sec.  316,  for  enticing  the  child  while  under 
the  age  of  fourteen  years  from  the  custody  of  the  mothor.  B.  v.  Hamil- 
ton,.17  Can.  Cr.  Cas.  410,  22  O.L.B.  484;  B.  v.  Watts,  3  O.L,B.  Similarly 
the  mother  may  lie  convicted  for  taking  the  cliild  from  the  custody  of 
the  father  when  awarded  to  him  by  the  divorce  decree.  Be  Lorenz,  7 
Que.  P.B.  101,  9  Can.  Cr.  Cas.  158. 

If  the  child's  father  really  believed  that  the  decree  of  the  foreign 
court  granting  a  divorce  to  the  mothor  and  awarding  her  the  custody 
of  the  child  was  invalid,  such  would  constitute  a  defence  under  sub- 
section (2),  B.-  V.  Hamilton  (Ontr.),  17  Ckti.  C^'Cas:  4T0,*'4i6,''2'2  O.LlM. 
484.  But  belief  in  the  regularity  of  a  foreign  divorce  ought  xi^ti  it^ail 
him  in  defence  of  a  bigamy  charge.  B.  v.  Brinkley,  (1907)  14  OJ[^.B. 
434. 

A  person  who  might  claim,  in  good  faith,  a  right  to  the  possession 
of  the  child,  has  the  benefit  of  the  exemption  only  when  the  possession  is 
going  to  himself  or  herself,  and  may  be  convicted  of  conspiring  with 
another  having  no  such  bona  fide  claim  for  unlawfully  taking  or  enticing 
away  the  child  for  the  purpose  of  that  other  person  obtaining  the 
possession  of  the  child.  B.  v.  Duguid,  21  Cox  C.C.  200. 

The  courts  of  Canada  will  recognize  a  divorce  decree  dealing  with 
the  custody  of  the  children  granted  in  the  state  where  the  husbhnd  and 
wife  and  the  children  were  then  legally  domiciled;  and  this  although 
the  divorce  was  granted  for  causes  not  recognized  in  English  law. 
B.  T.  Hamilton,  22  O.L.B.  484,  17  Can.  Cr.  Cas.  4l0.  See  also  note  to 
«iec.  B07,  dealing  with  the  offence  of  bigamy. 
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Where  the  parents  had  become  separated  and  the  ckild  left  in  the 
mother's  care  had  bec^  placed  by  her  in  charge  of  a  third  pai\ty  without 
any  objection  on  the  father's  part,  the  custody  of  such  third  party  does 
not  immediately  become  illegal  on  the  death  of  the  mother  so  as  to 
justify  the  father  prosecuting  the  third  party  for  failing  to  deliver 
up  the  child  to  him  on  demand.  Cummings  v.  The  King  (1915),  26  Can. 
Cr.  Cas.  304  (Que.).  It  may  bo  that  the  best  interests  of  the  child 
require  that  the  father  should  not  have  its  custody^  but  if  otherwise,  it 
i0  for  the  father  first  to  take  civil  proceedings,  as  by  habeas  corpus,  to 
obtain  the  custody.  Cummings  v.  The  King,  supra.  To  establish  that  the 
third  party  could  be  convicted  upon  the  criminal  charge  of  unlawfully 
detaining  the  child,  where  it  appeared  that  the  custody  of  it  in  the  past 
had  been  quite  lawful,  the  prosecutor  hud  to  prove  something  more 
than  mere  inaction  or  passrvity  on  the  part  of  such  <third  party,  and 
not  only  that,  but  sonnething  more  than  mere  default  or  refusal  to  com- 
ply with  the  father's  demand  for  delivery  of  the  child,  because  criminal 
process  is  designed  to  secure  the  trial  and  punishment  of  criminal 
oflFences,  but  not  to  procuring  specific  performance  of  legal  or  natural 
obligations.  Different  considerations  would  have  to  be  weighed,  if 
there  had  been  evidence  to  show  that  the  third  party  had,  acting  in  a 
positive  or  afSrmative  way,  formed  a. plan  or  done  some  act  in  the  way 
of  secreting  the  child  or  removing  her  from  the  jurisdiction.  Cummings 
\,  The  King,  supra. 

Wife  of nccused  a  compellable  witnessi — Canada  Evidence  Act,  B.S.C. 
1906,  ch.  145,  sec.  4. 

Attempts  and  conspiracy'^ — See  sees.  72,  571/  573. 

Defamatory  JAbel. 

Definition  of  delamfttc^ry  libels— Manner,  of  expres9iiif. 

317.  A  defamatory  libel  is  matter  published,  without  legal 
justification  or  excuse,  likely  to  injure  the  reputation  of  any 
person  by  exposing  him  to  hatred,  contempt  or  ridicule,  or 
designed  to  insult  the  person  of  or  concerning  whom  it  ie 
published. 

2.  Such  matter  may  be  expressed  cither  in  words  legibly 
marked  upon  any  substance  whatever,  or  by  any  object  signify- 
ing such  matter  otherwise  than  by  words,  and  may  be  expres8e<l 
either  directly  or  by  insinuation  or  irony. 

On^n]— Sec.  285,  Code  of  1892. 

Intent] — Under  Code  sections  317  and  334  the  motive  by  which  a** 
person  is  induced  to  publish  or  to   form .  an  intention  to   publish  a 
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defamatory  libel  is  now  immaterial.  R.  v.  Law  (1909) ,  19  Man.  B. 
'  259,  275,  15  Can.  Cr.  Cas.  382. 

Defamatory  libel] — Sending  an  indecent  letter  designed  to  insult 
the  person  to  whom  it  was  adressed  would  be  punishable  as  a  defama- 
tory libel ;  B.  v.  Goyer  [19171 1  W.W.B.  590,  27  Can.  Cr.  Cas.  10  (Sask.)  : 
"'  and  if  the  indecent  matter  were  on  the  envelope  of  the  letter  it  would 
be  punishable  also  under  sec.  209.    B.  v.  Goyer,  supra. 

It  is  not  permissible  to  give  evidence  that.4lbe  a/s^uspd  bore  ths  ^am" 
plainant  ill-will  in  proof  that  the  accused  was  the  person  who. /wrote 
the  Kbel.    B.  y.  Law  (1909).,  19  Man.  B.  259. 

SxtiriDsie  eireamstances  may  be  given  in  evidence  to  prove  the 
innuendo  of  ironical  statements.  B.  v.  Molleuj,  14  Que.  K.B.  556,  12 
Can.  Cr.  Cas.  8. 

"P«6ZMked"l— Code. sees.  318,  326-320. 

Pf'ea^imption  as  to  newspaper  proprietor^ — Code  sec.  329. 

Venue  in  nevf^paper  lihel] — Code  sec.  888. 

"      Jurisdidion  of  SessioiM  €X€lu4edl-^-HGe  sec.  583. 

****  '  Pom  of  stating  the  offence'l-^o^e  sees.  852-858,  861;  Code  form 
64  (h) ;  B.  V.  Cameron,  7  Que.  Q.B.  162,  2  Can.  Cr.  Cas.  173;  B.  v.  Mac- 
Dougall  (1909),  39  N.B.B.  388. 

Order  for  particulars] — Code  sees.  859,  860. 

Matters  of  justification'  or  ei!dusS]^-^(iQAe  sees.  319-331. 

Pleas  in  lipel  ca^e«}— Code  sees.  910-913. 

Extracts  from  parliamentary  papers] — Code  sees.  321,  947. 

Liability  fot  costs  in  libel  doses] — Code  see.  1045. 

Pti»wAmeti«l— Code  sees.  338,  384. 

Baoiortiifu  by  defamatory  libel] — Code  sec.  332. 

Defamatory  libel]— Sec  sees.  317-334,  861,  871,  888,  905,  910-913, 
934,  947,  956,  1045. 

Injunction  against  defamation] — An  injunction  was  granted  until  the 
trial  to  nestrain  the  defendants,  who  professed  to  be  mind-readers,  and 
who  had  as  such  given,  and  who  intended  to  repeat,  public  entertain- 
ments, pretending  to  give  information  as  to  the  cause  of  the  death  of 
the  plaintiff's  husband^  intimating  t];ii^t.l^e  i^iej;  with  JvuiiA^atU  at  the  hands: 
of  a  supposed  friend,  and  thereby  suggesting  the  idea  that  a  late 
partner  of  the  deceased  and  the  plaintiff  were  concerned  in  the  matter. 
(Monson  t.  Tufisaud  Cl894]  1  Q.B;  671,  specially  referred  \o.)  Quirk  v. 
Dudley,  4  QXJB.  532.  . 

What  l8  pabUshiBg  m  Ubel. 

318;  PttblisMng  a  libel  is  exhibiting  it  in  public,  or  causing 
.  it  to  be  redd  of  seen,  or  showing  or  delivering  it,  or  causing  it 
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to  be  iihowii  or  delivered,  with  a  view  to  its  being  read  or  seen 
by  tlie  person  defamed  or  by  any  other  jwrson. 

Origin]— Bee,  286,  Code  of  1892. 

Pubiishi^ig  defamatory  libel] — If  the  accused  knew  it  to  be  false  he 
jnay  be  eharged  under  sec.  iVAS}  otherwise  under  sec.  334. 

Psblisliliig  upon  iiiYitatioii. 

319.  No  one  commits  an  offence  by  publisiiing  defamatory 
ma.tter  on  the  invitation  or  challenge  of  the  person  defamed 
thereby,  nor  if  it  is  necessary  to  publish  such  defamatory  matter 
in  order  to  refute  some  other  defamatory  statement  publishe*! 
l)y  that  person  concerning  the  alleged  offender,  if  such  defama- 
torv  matter  is  believed  to  be  true,  and  is  relevant  to  the  invita- 
tion,  cliallenge  or  required  refutation,  and  the  publishing  does 
not  in  manner  or  extent  exceed  what  is  reasonably  sufficient  for 
the  occasion. 

Origin]— &ee.  287,  Code  of  1892. 

Publishing  proceedings  of  courts  of  Jnstlcc 

320.  No  one  commits  an  offenoe  by  publishing  any  defama- 
tory matter,  in  any  proceeding  l>eld  before  or  under  the  autlior- 
ity  of  any  court  exercising  judicial  authority,  or  in  any  inquiry 
made  under  the  authority  of  any  statute  or  by  order  of  His 
Majesty,  or  of  any  of  the  departments  of  government,  DomiiMoii 
or  provincial. 

Origin]— Sec.  288,  Code  of  1892. 

Publishing  any  defamatory  inatter  in  any  court  proceeding} — Aa  to 
icports  of  proceedings  of  courts  or  legislative  bodies,  see  sec.  322. 

Parliamentary  paper8.--€food  faith. 

321.  No  one  commits  an  offence  by  publishing  to  either  the 
Senate,  or  Hous^t  of  Commons,  or  to  any  Legislative  Council, 
Legislative  Assembly  or  House  of  Assembly,  defamatbi*y  matter 
contained  in  a  petition  to  the  Senate,  or  House  of  Commons,  or 
to  any  such  Council  or  Assembly,  or  by  publishing  by  brde^  or 
under  the  authority  of  the  Senate,  or  House  of  Commons^^orpf 
any  such  Council  or  Assembly,  any  paper  containing  defamatory 

894 


matter  or  by  pttblishmg,  in  good  faith  and  without  ill-will  to  the 
person  defamed,  any  extract  from  or  abstract  of  any  such  jmjuM. 

QriginJ^Bec.  28»>  Oode  of- 1892;'  •.  >  - 

Evid^ndel — Cdde  sec.  ^7.       •        .       > 

'»'      '  ,'   .       '        '•         '       ' 

Ifair  raportg  of  preeeediiig»  of  pM'llaai^tit  and  «)«iirtB. 

322.  Xo  one  commits  an  offence  by  publishing  in  good  faith, 
for  the  information  of  the  public,  a  fair  report  of  the  proceed- 
iu^s  of  the  Senate  or  Houae  of  Gonunons,  or  any  committee 
thereof,  or  of  any  Council  or  Assembly  aforesaid,  or  any  com- 
mittiee  thereof,  or  of  the  public  prbceedingg  preliminary  or  final 
heard  before  any  court  exercising  judicial  authority,  nor  by 
publishing,  in  good  faith,  any  fair  comnient  upon  any  such 
procx'edings. 

Orii;tw3— Sec.  290,  Code  of  1892. 

Tair  report  of  judicial  or  parliamentary  proceedings] — Thi«  sect  ion 
is  in  accordiince  with  the  law  declared  in  Wason  v.  Walter,  (1869),  L.R. 
4  Q.B.  73,  where  it  was  held  that  the  publicisition  in  a  public  newspajier 
of  a  faithful  report  of  a  debate  in  either  House  of  I^arliament  is  privi- 
leged, so  that  the  publisher  is  not  responsible  for  defamatory  state- 
niOTts  made  in  the  course  of  tlie  debate  and  reproduced  in  such  faithful 
report.  In  the  same  case,  Co'ckbum,  C.J.,  said:  "It  is  lib w  well  estab- 
lished that  faithful  4ind  fair  reports  of  the  prdceedings  of  courts  of 
justice,  tHough  the  character  of  individuals  hiay  incidentally  sutfer,  aro 
privileged,  and  that  for  the  publication  of  such  reports  the  publishers 
are  neither  criminally  nor  civilly  responsible:  the  general  advantage  to 
the  country  in  having  these  proceeding0'lkllid\0i{nibllb'tMrHth4tt'4(mntl#-f 
balaoees  the  inconvenient  to  the  private  persoi^s  wl^ose  con^^t  ]Ra%^  4)c 
the  subject  of  the  proceedings. 

Tliis  section  applies  even  if  -the  judicial  proceedings  were  heaid 
ex  parte,  Kimber  v.  Press  Association  [1^93]  1  Q.B.  05;  R.  t.  Oray 
(18«6),  10  Cox  C.C.  184. 

The  true  criterion  of  the  privilege  is  not  whether  the  report  was  or 
was  not  of  an  ex. parte  proceeding)  buit  whether  it  was  a  f^air  and  honest 
report  of  what  had  taken  plape,  published  simply  with,  a  view  to  the 
information  of  the  public  and  innocent  of  all  intention  to  do  injury 
to  the  reputation  of  the  party  affected.  Wason  v.  'Walter  (1869);  L.R. 
4  Q.B.  73;  Usill  v:  Hales  (1878),  3  C.P.D.  319;  Macdougall  v.  "Knight, 
14  A.C.  194. 

In  a  civil  action  it  has  been  held  that  the  publication  of  the  state- 
ments contained  in  a  pleading  filed  in  the  course  of  a  civil  action, 
merely  because  such  statements  fonh'  pdrt  6f  such  a  pledding,  is  not  a 
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privileged  pablicaiion  within  the  rule  which  throws  the  prDte^^tion  of 
privilege  about  fair  reports  of  judicial  proceedings.  '  The  judgment 
appealed  from,  Shallow  v.  Gazette,  Q.B.  17  K.B.  309,  reversing  the 
judgment  of  the  Superior  Court,  Q.B.  31  S.O.  338/  was  affained.  Qaflette 
Printing  Co.  v.  Shallow,  41  S.C.B.  339;  Kimber  v.  Press  Assoeiaiion 
[1893]  1  Q.B.  65;  B.  v.  Wright,  8  T.B.  293. 

The  publicity. of  proeeedioi^s  inypltang  tAe  ooBdiicI  »ol t S' 'gudteaali 
authority  serves  the  important  purposes  of  impressing  ^ose  coQC^med 
in  the  administration  of  justice  with  a  sense  of  public  responsTlnliiy, 
and  of  affording  every  member  of  the  community  an  opportunity  of 
observing  for  himself  the  mode  in  which  the  business  of  the  public 
tribunals  is  carried  on ;  but  no  such  object  would  l^ppear  to  be  generally 
served  by  applying  the  privilege  to  the  publicatioii  of  preliminary 
statements  of  claim  and  defence  relating  only  to  priva^  transactions; 
formulated  by  the  parties  themselves;  in  respect, of  which  no  judicial 
action  has  been  taken,  and  upon  which  judicial  action  may  never  bo 
invoked.  Gazette  Printing  Co.  v.  Shallow,  41  S.CjB.  339,  360,  per 
Duff,  J.  It  is  only  when  such  preliminary  statei)[ients  or  the  claims  or 
defences  embodied  in  them  form  the  basis  or  the  subject  of  some  hear- 
ing before,  or  some  action  by,  a  court  or  a  judicial  officer^  that  their 
contents  can  become  the  object  of  any  real  public  concern  as  touchii^g 
the  public  administration  of  justice.  Gazette  Printing  Co.  v.  Shallow,, 
supra. 

A  magistrate  holding  a  preliminary  inquiry  on  a  crinunal  charge 
in  open  court  may  be  aaid  to  be  holding  public  proceedings  witfiin  sec. 
322;  but  aliter  if  an  order  has  been  made  by  liim  excluding  the  public 
under  sec.  679  (d).  See  Lewis  v.  Levy,  £.  B.  &  E.,  537^  5^^',  Stockdale 
V.  Hansard,  9  A.  &  £.  1 ;  Furniss  v.  Cambridge,  23  Times  LJC.  705. 

KaJr  reports  of  irablic  aeotlngs. 

323.  No  one  commits  an  offence  by  publishing  in  good  faith, 
in  a  newspai)er^  a  fair  report  of  the  proceedings  of  any  public 
meeting  if  the  meeting  is  lawfully  convened  for  a  lawful  pur- 
jK)8e  and  open  to  the  public,  and  if  such  report 'is  fair  and 
accurate,  and  if  the  publication  of  the  matter  complained  of  is 
for  the  public  benefit,  and  if  the  defendant  does  not  refuse  to 
insert  in  a  conspicuous  place  in  the  newspaper  iii  which  the  rc- 
|K)rt  appeared  a  reasonable  letter  or  docuinent  of  explanation 
or  contradiction  by  or  o»  behalf  of  the  •prosecutor. 

Origin]— Sec.  291,  Code  of  1892.  *  '    ' 

Subjects  of  public  interesti — Code  sec.  324. 
"Newspap€r"  defined} — Code  sec.  2,  sub-sec  (22). 
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Matter  .of  pvblle  telMrett  p«bll9li«d  f«r  tlie  p«Mlc  bMielit 

324.  No  one  commitg  an  offence  by  publishing  any  defama- 
tory matter  whidi  he,  on  reasonable  grounds,  believes  to  be  true, 
and  whidi  is  relevant  to  any  subject  of  public  interest,  tbo 
public  diiMumion  of  nrhich  is  for  the  public  benefit. 

OH^n]— Sec  292,  Code  of  1892. 

Defamatory  libtfl]— See  sees.  317-334,  861,  871,  888,  905,  910-913, 
934,  947,  956,  1045. 

"  Subject  of  public  interest "] — The  complainant  may  himself  have 
made  the  subject  one  of  public  illteresl  by  obtaining  press  notices  com- 
mendalory  of  himself  in  reference  theireto  Atid  thereby  iuYiting  public 
criticism.  B.  ▼.  Braseau  (ISfP),  3  Qm.  Cr.  Oas.  89  (Que.). 

*'  Writers  in  public  papers  are  of  great  utility,  and  do  great  benefit 
to  the  public  interests  by  watching  the  proceedings  of  courts  of  justice, 
and  fairly  commenting  on  them  if  there  is  anything  that  calls  for  obser-  * 
ration;  but* they  should  be  careful,  in  discharging  that  function,  that 
they  do  not  wantonly  assail  the  character  of  others,  or  Impute  criminal- 
ity to  them,  and  if  they  do  so,  and  do  not  bring  to  the  perfonnanoe  of 
the  duty  ihey  discharge  that  due  regard  for  the  interests  of  others 
which  the  assumption  of  so  important  a  censorship  necessarily  requires, 
they  must  take  the  consequences."  Per  Cockbum,  C.J.,  in  Beg.  t.  Tan- 
field,  42  J.P.  at  p.  424. 

Fair  eoBflieiits  on  pnblic  pcrspn* — ^Falr  eomneiits  on  literary  or 
art  productions. 

325.  Ko  one  commits  an  offence  by  publishing  fair  com- 
ments upon  the  public  conduct  of  a  person  who  takes  part  in 
public  affairs. 

2.  Ko  one  commits  an  offence  by  publishing  fair  comments  on 
any  published  book  or  other  literary  production,  or  on  any 
composition  or  work  of  art  or  performance  publicly  exhibited,  or 
on  any  other  communication  made  to  tbe  public  on  any  subject, 
if  such  comments  are  confined  to  criticism  on  such  book  or 
literary  production,  coinposition,  work  of  art,  performance  or 
commimication. 

Pnblientlon  in  good  faith  seeking  redress. 

326.  No  OBe  commits  an  offence  by  publishing  defamatory 
matter  for  the  purpose,  in  good  faith,  of  seeking  remedy  or  re- 
dress for  any  private  or  public  wrong  or  grievance  from  a  person 

807 


bM^i  Criminal  Cowl  (Part  VI) 

who  has,.QfrHi«,ir«BflDO^blgr  Mid¥tf€L)b]r^rthei|)^Bioiit<{iubiiBhrti^.ito 
have,  the  rjgh,tj>r,^to..be  ,uixder*obygatiQa.tp  repai^dy.oriifiiJress 
sucli,wr,ong  or.ig^riejjance,  if  ithc  4^nJ*tory  matter. i^rbelieved 
by  the  person  pifbljshing.tha  game  fto  be  true,  and  is. relevant  to 
the  remedy  or  redress  sought,  and  such 'puWi8hiAg;idi»8  oot.Jn 
manner  or  extent  exceed  what  is  reasonably  sufficient  for  tho 
occasion. 

Ori^tn]— Sec.  294,  Code  of  1892.  i  ^ 

Answer  to  inquiries,— Inteut^r-CpmUtloBf.  .        ,,. 

327.  No  one  coimmits  an  offence  by  pufoli^iiig,  in  answer  to 
inquiries  made  of  him,  defamatory  matter  Wltftitig  to  feorae  sub- 
ject  as  to  which  the  person  by  whom,  or  on  whose  behalf,  the 
inquiry  is  made  has,  or  on  reasonable  ^grounds  is  believed  by  the 
.person  publishing  to  have,  an  interest  in  Jknowing  the  truth,  if 
such  matter  13  published  for  thei  purpose,  in  good  faith,  of  giving 
information  in  reapeot  thereof  to  tbftt  person,  and  if  «uch  de- 
famatory matter  is  believed  to  be  tiiie,  and  is  relevant  to  the 
inquiries  made,  and  also  if  such  publishing  does  not  in  manner 
or  extent  exceed  what  is  reasonably  sufficient  for  the  pcc^sion. 

Origin]— Bee.  295,  Code  of  1892. 

Giving  Information,— Intent.— Condition.  .  , 

328.  No  one  commits  an  offence  by  publishing  to  fknother 
person  defamatory  matter  fpr  the  purpose  of  giving  informa- 
tion to  that  person  with  respect  to  some  subject  as  to  which  he 
has,  or  is,  on  reasonably  grounds,  believed  to  have,  such  an  in- 
terest in  knowing  the  truth  as  to  make  the  conduct  of  the  person 
giving  the  information  reasonable  under  the  circumstances^  if 
such  defamatory  matter  is  relevant  to  such  subject,  and  is  either 
true,  or  is  made  without  ill-\v^iU  to  the  person  defamed,  and  in 
the  belief,  on  reasonable  grounds,  that  it  is  true. 

Origin]— Sec.  296,  Code  of  1892. 

l^oprietor  of  newspaper  presvmei  relpoHslbler^-OeBeml  ullMritj 
to  managers  not  negligence  unless  with  intent*— Selling  news- 
papers* .  •'  ♦  Hi  . »     ^;'.  ^  .  •'    t(   .  -.1    |.  •    •     .:*    i\  .     ,    .,     .-,1 

328.  Every  proprietor  of  any  newspaper  is.pxcsiHned<|o:ho 
criminally  reeponsible  for  demmatory  matter  ipsearted  and  pub- 
lished therein,  but  such  presumptiom  may.  be  rebutted  by  proof 
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that  the  particular  defamatory  matter  waA  inserted  in  such 
newspaper  without  such  proprietors  cognizance,  and  without 
ne^igcnce  on  his  part. 

2,  General  authoritt  given  to  the  person  actually  inserting 
such  delamator}^  matter  to  manage  or  conduct,  as  editor  or  other- 
wise, such  newspaper,  and  to  insert  therein  what  he  in  his  dis- 
cretion tliinks  fit,. shall  not  he  negligence  within  this  section 
unless  it  be  proved  that  the  proprietor,  when  originally  giving 
such  general  authority,  meant  that  it  should  extend  to  inserting 
and  publishing  defamatory  matter,  or  continued  such  general 
authority  knowing  that  it  had  been  exercised  by  inserti\i|g 
defamatory  matter  in  any  number  or  part  of  such  newspaper. 

3.  No  one  is  guilty  of  an  offence  by  selling  any  nuiiib^f  or 
part  of  such  a  new&paper,  unless  he  knew  either  that  such  num- 
ber or  part  contained  defamatory  matter,  or  that  defamatory 
matter  was  habitually  contained  in  such  newspapei': 

OHginl—See.  297,  Code  of  1892. 

Jhfmnatwy  Udd>— See  sees.  317-834,  861^  871,  8^^  ^^j  910-913, 
934,  947,  956,  1045. 

** Newspaper**  defimed] — Code  sec.  2,  rab^see.  (22). 
V^ue  in  neuMptt^er  Ubell — Code  see.  888. 
r  Defamatory  matter  '*]-~Code  sees.  317,  ^18. 

Atkth&rity  exercised  by  insertinff  defamatory  matter']-^The  prosecu- 
tion may  give  evidence  under  this  head  against  the  proprietor  of  his 
knowledge  that  the  editor  having  general  supervision  of  the  newspaper 
hnd  exercised  his  authority  as  such  by  inserting  prior  defamatory  mat- 
4ar  of  a  similar  character.  B.  v.  MoUeur,  14  Que.  E.B.  556,  12  Can.  Cr. 
CasL  & 

Pre9wnptU>H  against  **  proprietor  ""^ — In  order  to  take  advantage  of 
this  statutory  presumption,  there  must  be  proof  <that  the  accused  was 
the  •' proprietor  "  of  the  newspaper.    B.  v.  Sellars,  6  L.N.  197  (Que.). 

fleHtey  be^ka  cottMAlBr  defaMatory  libeL— Sale  by  seryaiit*— Master 
exempt  vnleas  antboriiiiig. 

330.  No  one  comftiits  an  offence  hy  selling  any  book,  maga- 
zine, pamphlet  or  other  thing,  whether  forming  part  of  any 
periodical  or  not,  although  the  same  contains  (leian>ator}r  mat- 
ter, if,  at  the  time  of  such  sale,  he  did  not  know  that 
such  defamatory  matter  was  contained  in  such  book,  m?r<?ft^no. 
pamphlet  or  othet  thing. 

3^ 


[§WOJ  Criminal  CoobI  (Pabt  VI) 

2.  The  sale  by  a  servant  of  any  book^  magassme^  pamphlet  or 
other  thing,  whether  periodical,  or  not^  shall  not  make  his  em- 
ployer criminally  responsible  in  respect  of  defamatory  xnatter  * 
contained  therein  imless  it  be  proved  that  such  employer  afuthor- 
ized  such  sale  knowing  that  such  book,  magazine,  pamphlet  or 
other  thing  contained  defamatory  matter,  or,  in  case  of  a  nxun- 
ber  or  part  of  a  periodical,  that  defamatory  matter  was  habiixuiUy 
contained  in  such  periodical. 

Origin}— Sec.  298,  Code  of  1892. 

Defamatory  libeL— When  troth  a  defence. 

331.  It  shall  be  a  defence  to  an  indictment  or  information 
for  a  defamatory  libel  that  the  publishing  of  the  defamatory 
matter  in  the  manner  in  which  it  was  publifibed  was  fox  the 
public  benefit  at  the  time  when  it  was  published^and  that  the 
matter  itself  was  true. 

OW^in]--SM.  299,  Code  of  1892;  R.8.C.  1886,  oh.  163,  see.  4;  37 
Vict.,  Can.,  ch.  38,  sees.  5  and  6 ;  Libel  Act  1843,  Imp. 

Plea  that  true  and  j^Ueatjon  for  public  henefUl — 

To  take  advantage  of  this  section,  it  must  be  pleaded.  B.  v.  Moyian, 
19  U.C.Q.B.  521 ;  B.  v.  Hickson,  3  Montreal  Legal  NewB  lS»y  B.  v. 
Laurier,  11  Bev.  Legale  184;  B.  v.  Creighton,  19  Ont.  B.  339. 

Fleas  of^  justification  either  a^art  from  innuendo  or  in  the  sense 
specified  or  hath} — See  Code  sees.  910  and  &11.  The  plea  most  bo  in 
writing  and  most  sot  forth  the  particular  fadts  by  reasoh  of  which  it 
was  for  the  public  good  that  such  matters  ishoold  be  so  published.  Code 
sec  910,  sub-sec.  (3).  A  plea  of  not  guilty  may  be  joined  with  it. 
Code  sec.  911  (2).  Without  the  plea  of  justification  the  truth  of  the 
matters  is  not  to  be  inquired  into  upon  a  charge  under  sea.  334;  but 
if  the  charge  is  under  sec.  333  for  publishing  a  defamatory  libel  "know- 
ing 'the  same  to  be  false,"  evidence  that  it  is  true  may  be  given  in 
order  to  xi^gatiye  jLhe.  Allegation,  that  ^  fiefuae4  .iFl^^.^^AMgfJ^iVb*^ 
to  be  false.    Sec.  911.  .•  .  ••  .  t.  ^    .r-i"  !«,•    »/•• 

Defamatory  libeU—Bee  sees.  317-334,  861,  871,  888,  995,^jf^l3, 
934,  947,  956,  1045. 

Extortion  by  llbeL 

332.  Every  one  is  guilty  of  an  indictable  affenoe  and  Uable 
to  two  years'  imprisonment,  or  to  a  fine  not  exceeding  six 
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hundred  dollars^  or  to  both^  who  publishes  or  threatens  to  pub- 

,Usixy  or  oifers-to  abstain  from  pubUshing,  or  offers  to  present 

the  publishing  of,  a  defamatory  libel  with  intent  to  extort  any 

money,  or  to  induce  any  person  to  confer  upon  or  procure  for 

any 

consequence 

appointment  or  office. 
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person  any  appointment  or  office  of  profit  or  trust,  or  in 
equence  of  any  persolk  Irdtfug  Weii  WuSetf  i&y'sucn'nip^ey.  ^^""^ 


Origin^— Qec  300,  Code  of  1892;  B.S.a  1886,  ch.  ;L63,  sec.  1, 

Blackmail} — Blackmail  by  obtaining  money  to  refrain  from  or  pre- 
vent a  libel  is  covered  by  this  'section.  If  the  threat  is  to  bring  a  false 
criminal  charge  and  the  threat  is  made  with  intent  to  extoit  or  gain, 
the  case  will  come  und^  sec^  453  or  4^4,  afcording  to.  the  enormia  of 
the  suggested  crime.  A  demand  either  of  monf^  er  goods,  if  made 
with  menaoes  and  with  intent  to  steal,  is  indictable  undeV  sec  45^;  and, 
if  made  in  writing,  under  sac.  451  it  is  an  offence  if  made  without 
reasonable  er  i^'obable  cause. 

Formalities  of  indictm^n^} — See  sees.  859  and  881,  sees.  852,  855. 

BlackmaU,  threats  and  intimidation]— Qee  sees.  216  (^),  265,  332, 
450,  451,  452,  453,  454,  501,  516>  538,  478,  748., 

Threats  to  I>i4rnj^-See  sec.  516,  748. 

Threitts  cifpemonal  injury} — 3e&  99C,  748. 
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l*iuU9lim«iit  of  ^^i^mntoxj  libel  taowu  to  he  false., 

3^.  Every  one  is  guilty  bf  an  indictable  offence  and  liable 
to  two  years'  impriisonnient,  or  to  a  fine  not  exceeding  four 
hundred, dollars^  or  to  both,  who  publishes  any  d^fematoryjibcl 
knowing,  the  same  to  t>e  fal^e.  ;.../•         ;  *  . 

On^in]— Bee.  ^oi,  Code  of  1892;  B.S.C.1886,  eh.  163,  sec.  ia.  '  ' 

••  PwWwWn^  "  dc/lned]— Code  sec.  318. 

'*Defam^ory  aiet ''^  'deflned}-^oSie  eec,  317. 

**  Knowing  the  same  to  he  false  **]— These  words  distinguish  the 
offence  under  .sec.  3^3  from  Ih'at  undef  sec.  '334;  and  a  heavier  penalty 
is  made  applicable,  where  the  libel  waA  known  by  the  ttccuseft' to  be 
fkls^  atihe  tim'e'he  published  it. 

"When  tHe  indictmenliii  umder  seie.  3^3,  evidence  oi  the  truth  or  the 
matter  alleged  as  libellous  is  admissible  to  negative  the' allegation  of 
knowledge  of  its  falsity,  although  justification  is  not  pleacled.     C6de 

sec.  911     '  '  \  ■         '.,  .  X 

FonnaXitiei  of  indictment}— ^^ee  seed.  859'  and  861*,  sees.  8^)  855. 
Finding  sureties  for  good  ))ehaviour} — Code  see.  1058  and  1069.' 
r«n«cl— Code  sees.  884,  885,  888-  R.  v.  N^ieol  (1900)'*  7  B.C'B.'^f8, 

4  Can.  Cr.  Cas.  1. 
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Costs  in  libel  cases} — Code  sec.  1045. 

JOefamatary  libel}— ^ee  sees.  317*334,  861,  871,  888,  905,  910-913, 
934,  947,  956,  1045. 

Nolle  prosequi  by  Crown} — See  »ec.  962. 

FvaishBciil  of  defamatory  libel  generally, 

334.  Every  one  is  guilty  of  aii  indictable  offence  and  liable 
(o  one  year's  imprisonment,  or  to  a  fine  not  exceeding  twt» 
iiitndred  dollars,  or  to  both,  who  publishes  any  defamatory  libel. 

Orig%n}''Be<i.  302,  Code  of  1892;  R.S.C.  1886,  oh.  163,  see.  3. 

Jurisdiction  of  sessions  excluded} — See  see.  583. 

Freliminary  enquiry} — It  has  been  held  in  England  that  a  prelimin- 
ary enquiry  may  be  proceeded  with  although  the  complainant  had  taken 
civil  action  against  defendant  to  restrain  similar  libels  and  had  already 
obtained  an  interim  injunction  or  an  undertaking  in  lieu  thereof  in  the 
civil  action.    Ex  parte  Edgar,  77  J.P.  283,  29  Times  L.B.  279. 

Formalities  of  indictment] — See  sees.  859,  861  and  852,  855;  Code 
form  64  (A). 

An  indictment  for  defamatory  libel  is  good  which  purports  to  set 
out  only  the  tenor  and  effect  of  the  alleged  libel,  but  in  fact  sets  out 
the  exact  words.  Such  an  indictment  following  the  statutory  form 
(Criminal  Code,  form  64  (A)  )  need  not  state  that  the  words  were  likely 
to  injure  the  reputations  of  the  persons  alleged  to  be  defamed  'by  eicpoi- 
ing  them  to  hatred,  contempt  or  ridicule,  or  that  they  were  de^Q^  to 
insult  such  persons.  R.  v.  MacDougall,  39  K.B.B.  388,  15  Can.  Cr.  Cas. 
466. 

If  the  aggravated  offence  under  sec.  333  is  charged,  the  Code  form 
64  (^)  should  be  supplemented  by  including  words  to  charge  that  the 
accused  knew  of  the  falsity,  ex,  gr,  **  he,  the  said  A.  B.  then  well  k|iow* 
ing  the  said  defamatory  libel  to  be  false." 

Plea  of  justification  and  of  not  guUty} — The  following  form  of  a 
plea  of  juBtifieation  added  to  a  plea  of  not  guilty  is  adapted  from  form 
81  of  the  English  Crown  Office  Bules,  1886:— 

"  And  now,  that  is  to  say  on  the day  of 190 — ,  before  our 

said  Lord  the  King  in  the (court)  at comes  the  said  A*  B. 

(the  defendant)  by his  solicitor  [or  in  his  own  proper  peiton], 

and  having  heard  the  said  indictment  read  he  says  that  he  is  not  ^ilty 
thereof,  and  hereupon  he  puts  himself  upon  the  country, 

"  And  for  a  further  plea  the  said  A.  B.  pursuant  to  the  Criminal 
Code  says  that  our  said  Lord  the  King  ought  not  further  to  prosecute 
the  said  indictment  against  him  because  he  says  that  it  is  true  that 
[here  allege  the  truth  of  every  part  of  the  publication  charged  as  a 
libel  set  out  in  the  indictment]. 
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*'.Aitd  the  saild  A.  B.  fsrth«r  ssys  that  before  and  at  tke  time  oi  the 
pnblieatioii  in  the  said  indiemietit  m^tioiied  ihere  litate  facts  which 
rendered  the  poblieatiett  of  ben^t  t^  the  ptibiic]^  by  reafton  Mereof  it 
was  for  the  poblle  beneAt  that  the  Mid  natters  to  eharg^  in  the  i^tiid 
indictment  should  be  published,  kwi  this  -he' t^e  said  A.  B.  is  readr 
to  weriiy, 

**  Whetefore  he  piuys  jadgikietit,'  tnd  that  by  the  eouH  here  hk  may 
be*  diamisBed  and  discharged  from  the  said  jiremises  iu^  the  said  indict- 
meBt  above  speeiiled." 

Demurrer  to  ^wdietmeuft} — ^The  following  fotmof  d<^mtlrrer  is  adapted 
from  Che  EngUsh  Crown  Offiee  Biilesi  1886,  form  No.  &>t'— 

"  And  the  eaid  A.  B.  iv  bis  own-  proper  •pe!rs<m  eometh  into  court 
hero,  and  having  heard  the  said  indictmeni  tead>  saltSi  that  thO  said 
indietmest  and  the  matters  therMn  coMaitied^  In  mantior  akid  form  .«s 
the  same  above  are  stated  a«d  aet  foHh,  are  not  sufficient  in  law,  and 
that  he  the  said  A.B.  is  not  bound 'by> tha-law- wf  ithe  Isoid  to  aaawvr 
the  same;  and  *  this  he  is.  ready  to  verify;'  ivirhere^ki^ 'for  wavt  of  a 
sufficient  iadictment;  in  ^^s.. behalf' -the  said  AjB.' prays  judgment  and 
that  by  the  court  he  may  be  dismissed  abd-  discharged '  f^om  the  said 
premtaes  in  the  said  indiofcmcnt  speci^ed."    .      «    *  .  ^ 

Jtnnder  n^- iirmii«rer]-^The  foUowua^  itormaoiay  be< use^?-^ 

••  ^^aii  < — »  — .^^.vIh)  pMwecntes- for  evT'Said  iordthe-Xiag^  tjiss 
behalf,  saith  that  the  said  IndietmeBt  and  tho^  aiattars  ^dieMin  eonHained 
in  manner- -and' fbim  ^  the  earns  are  abov0  etated  aiad  aet  forth  are 
sufficient  in  law  to  compel  the  saiA'  A.B;  to  '4na«er  <'the'  sam^;  and  t^e 
^ .         who  proseeutea  as  afoittsaid  iare^dy  to  verify  aoid  pirove 


tho  same  as  ihe  oourt;  here  sfaaB  direct  and  award }  wherefore^  iaa^ueh 
as  the  sadd  A;B.'  hath  not  ■answered  4&  the  saiA>sndi^Jbqent  nor  hitherto 
in  aay  auuuuNr  denied  the  same^j the  said  *^-*^-'t")  ■  for  our  aald  Lord 
the  King  prays  jttdgment/and.thSrt'the.aaiddL;  Bi 'itugii'ifaei  coiaifieted  of 
the  premtees  ia  the  aaid  indietmbnt  spflEifled/*  t,.  ;•  .;- 

[NpTE :  Xf  ihe  demuf rer  ia  oVerruled^  leave  to  ^leaid  p.ver  is  granted 
almost  as  of  course.] 

Verdict} — On  the  XrivA  of  a^y  inaictment  or  *  information  for  the 
making  or  publishing  Of  any  defamatory  libel,  oh  the  pica  of  not  guilty 
pleaded,  the  jury  sworn  to  try  the  issue  may'gi^e  a  getieral  tetdict  of 
guilty  or  not  guilty  upon  the  whole  matter  put  in  issue  upon  such  iudict- 
ment  or  information,  anfl  shall  not  be  tecjulted'or  directed  by  the  court 
or  judge  before  whom  su^h  indictment  or  \nf onriatioii  is  tried,  to '  "fltid 
the  defendant  guilty  merely  on  the  pVoo'f '  of  publicatibh  by  such  de- 
fendant of  tlie  paper  charged  to  be  fe  defataatbr^  libel,  and  6f  We  beiiso 
ascribed  to  the  same  in  suiih  indictment  6r  irif ormatiott  ^'  btit  t1^  cotrrt 
or  judge  bdfer^  Whom'sueSi  trial  is  had  iiliall,  according  to  the  discretion 
of  such  coul*t  or  judge,  give  thcf  opinion  iH^'  direction  of  such  court  or 
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judge  to  4Jie,jury  on  th«  matter,  ib  JiMue  as  in  other  criiainal  caaes;  and 
the  jury  may,  oa  sucl^  isiue^  find  a  apeoial  verdict  if  they  think  ^t  so 
to  do.  Code  sec.,  956.  The  defendant,  if,  found  guilty,  may  move  in 
arrest  of  judgn^ent  on. such,  grqund  and. in  sneh  manner  as  he  migkt 
have  done  before  the  paanng.of  the  Code.    Code  sec  956  (2).     . 

Costs  in  libel  prosecutions} — ^In  the  case  of  an  indictment  or  informa- 
tion by  a  private. proeectttor  for  the  publication  of  a  defamatory  libel 
if  judgment  le  given  for  the  pendant,  he  shall  be  entitled  to  recover 
from  the  prosecutor  <the  costs  incurred  by  him  by  reason  of  sueh  indiet- 
ment  or  information  either  by  .warrant  of  distress  issued  out  of.  the 
court,  or  by  action  or  suit  as  for  an  ordinary  debt.  .8e&  1045..  An 
action  for  the  costs  and  diaburseaents  will  lie  though  the.  plaintiff 
{defendant  on  the  crtoainal  charge)  had  not  asked  for  a  condemnation 
against  defendant  (complainamt  in  the  criminal  charge)  therefor  at 
the  tioM  of  the  verdict*  The  judge  who  presided  .at  the  onminal  trial 
could,  even  after  pisoeeedings  in  each  »etion,  tax  such  costs  and  dis- 
bursements.   Haekay  v.  Hughea.<1901),  19  Que.  6.C.  367  (Sup.  Ct.). 

Change  of  «emie]-^«Oode  eecs.  884,  885,  888;  B.  v.  Nicol  (1900),  7 
BjCBw  278,  4*  Can.  Gr.  <3a&  1. 

Comparison  of  handwriting}*-^A,  oomparison  of  style  and  common 
forms  of  expression  in  the  libelloas  and  admitted  writings  should  be  by 
experts  oc  akUled  witnesses  aad|  without  such  evidence,  the  trial  judge 
should  not  invite  the  jury  to  draw  any  inference  from  ifimilarity  in 
style  or  expressioBS.  fioett»v.  Grerar  (1886),.14  A.B.  152;  Bex  v.  Lav, 
19  Man.  B.  259,  15  Can.  Cr«  Cas,  382. 

Whesfc  the  only  evidence  ef  the  handwriting  of  the  accused  is  that 
of  experts,,  and  where  the- experts  called  by  the  prosecutor  are  contra^ 
dieted  by  an  equal  nnmtier  of  esEperts  called  by  the  defence^  and  the 
accused  denied  the  authorship  on  oath  without  her  credibility  being 
suceesef  niiy>  i»peaehed;  the  jury  ehoidd  be  told  that  the  prosecutor  had 
failed  to  establish  that  the  letters  had. been  written  by  her.  B.  r.  Iaw^ 
19  Bian.  B.  259,  15  Can.  Cr.  Cas.  382,  per  Perdue,  J.A.;  and  see  to  the 
same  ef^ecti  Desroches  v^Langlbis,  15  Que.'  K.B.  388;  B.  v.  Banger 
(1917),  30  Can.  Cr.  Cas.  65  (Que.).. 

As  to.  comparison  of  handwriting  by  expert  witnesses,  see  sees.  7 
and  8  of  the  Canada  Evidence  Act.  ,  B.S.C.  1906,  ch.  145;  Be  C^ammell 
(1886),  19  KJ3.B.  265,^  Osbom  on  Questioned  bocuments;  Snowden-^ell 
on  Expert  Testimony. 

Proof  0/  awin^M) — ^At  a  trial  for, criminal  libel  where  the  matter 
complained  of  ,wa^  libellous  per  se,  the  prosecution  should  not  be  allowed 
to  give  evidence  of  acta  of  hostility,  on  the  part  of  the  accused  towards 
^he  proeeeutor  or  his  relatives^  unconnected  with  the  alleged  libel,  or 
that  the  accused  cherisl^ed  j^eeUngs  of  ill-will  towards  the  prosecutor 
and  waa  t)ierefore  likely  to  have  been,  the  person  who  published  the 
libel;    and,   if  such  evidence   has   been  admitted,    although   without 
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objection,  the  jury,  if  not  discharged, -should  »t- least  be  iold  that  they 
should  give  no  weight  to  it.  B.  v.  Law,  ^Id^'lffan.  Bj  flM^, -15 'Can.  Ct. 
Gas.  382. 

BiAdenee binder  ooinmi9ak>n1 — ^A  commissioa  to  take  the  evidence  of 
witnesses  abroad-  in  a  libel  proseootion  is  prtSfmiiy  ofdered^  at  the  trial 
where  the  evidence  relates  wholly  to  a  plea  of  justlfieation  ]«t  entered 
of  record.  B.  v.  Nicol  (1898),  5  Caft.  Or.  Oas.  81,  8  B.CJI;  276;  Oode  sec. 
997. 

An  order  for  a  conumission  to  take  suth  evidence  should  not  be  nhade 
liefore  plea.    B.  v.  Nieol,  supra. '^■i  n      ;- 

Finding  sureties  for  good  hehavibifr]*^'inie  jMrSon  oonvlel^  niay  be 

bound  over  to  keep  the  peace  aad  be  of  good  behanriour  (this  latt^  ensut- 

ing  that  the  offence  will  not  be  repeated)  for  any  tenn  nbi  ^ceeding 

two  yeans.    Or.  Code  sec.  1068.    A  direotlon  to  Hani  sureties  could  be 

added  to  the  substantive  punishasent  «t  oonunon  law,  but  tho  time  ^as 

not  exptessly  limited  as  it  now  is  'by -sec.  1068.    At  common  law  any 

"reasonaUe  time"   might  be  ftied  f or  the •  is^gninmce  to  vmnain 

operative;  B.  v.  Edgar   (1^18),  9  Cr.  App.  'B.'}8;  and  tho  time  of 

imprisoiimeat  in  default  ef  IkadBtag  suretiisB  was  limited*  only  (to  the 

period  for  whieh  the  suretteswere  iO*be  foun^.    This  by  Me.  1008  is 

now  fixed  at  one  year  or  less:    The  Cbde  wiM  ttrihis  vespetft  previiQ  ivver 

the  common  law.    See  Brousseau  ▼.  The  King,  56  S.C.B.  22;  Bl  V.'Ccne 

(1902),  5  Can.  Cr.  Cas.  330;  compare  B.  ▼.  Tntemaa  (1918>,'8€hr.*A)pp. 

B.  45,  82  L.J.K.B.  916,  £1913}  3  KiB»  164^  <li90(L.T.  413,  a»d  B.  ^«  fidgar 

(1913)  9  Cr.  App,  B,  13. 

Any  aUifged  breach  of  tho' teoogltizaaoo  is  to  be  inquired  into  upon 
oath  and  an  opportunity  given  thid  acc^iSed  te  sh^  cause  ag^ainM  any 
proposed  order  to  be  made  on  iha  bads  of  the  reeogniaaiioe  having 
been  broken.  See  B*  v.  Youngs  4  Can.  Or.  Cas.  580,  2  O.LJt.  228;  &.  v. 
Siteman,  6  Can.  Cr.  Cas.  224. 

In  Ontario  ii  has  boen-  held  that  the  Crown,  and  not-  the  privnte 
prosecutor,-  has  the  right  to. bring  up  the  defendant  releaaed  upon  sus- 
pended sentence  ai^er  conviction  for  criminal  libel.    Bi  V4  Young,  supra. 
"Fine,  an  eowridtum  o/  corpomttonl— rCodesec.  1035. 
Suspended  sentence^ — Code  sec.  1081 ;  B.  v.  Youn^,  2  ^O.L;8.  228, 
4*  Can.  Cr.  Cas.  680. 

LUmI  of  wife  by  husband,  or  viae  i>0rsa]-*-Th!6  principle  of' the  com- 
mon'law  is  that  husband  and  wife  are  one  person.  lAxHh  on -Husband' 
and  Wife,  3rd  ed«,  p.  3.  To  that  rale  there  were  ekcbptioils  in  <iases  '^^ 
'  high  treason,  personal  physical  injuries  by  one  io  the  other; 'tindfoydible' 
abduction  followed  by  marriage.  Tiie  unity  of  hnsbimd  and  ^f€f'«U 
regards  «  criminal  prosecution  is  broken  if  by'^statbttt  the  ol»  iff  ndAdid ' 
a  competent  and  compellable  witness  agaihsi^  the  othet;  'B:  v.  Lord 
Ifayvr  of  London,  59  L.J.tf.C;  118,  but  the  libel  sOtftiOnft  ^Sf«  not  in- 
eluded  amongst  those  specifisd  by  SMf.  4  iSt-the  Cim*da'X>vidiMice  Act 

408 


Criminal  CaWv(PABT  VI) 

(sub-sec.  2)  in  enimMalinf  Ihd^eflac^  iil  wbicli  the  one  sknll  be  com- 
petent and  eo^qpellffble  i^akmst  Xht  othei*. 

If  there  were  a  statute  making  the  wife  a  competent  but  not  compel- 
lable witness  adaioather  Irasband^  it  Would  seem  that  she  might  elect  to 
bring  a  ^hargl^y  btht  thait  np  criminal  charge  comld  •  ba  brought  by  another 
for  libellinfiher  uDles^alM^  eonsietftedr  to  its  being  brought.  The  status  of 
the  parties ;  89  1 91  a  fi^l  action  in,  of  course^  eontf oiled  by  provineial, 
not  federal,  laws. 

Ab^riivetrmU'^^ln  a  criminal  libel  action,  defendant,  in  support  of 
his  plea  of  justification,  obtained  a  comntisyion  and- 'had  the  evidence  of 
certain  witaeaseSf  out  of  ih»  jur]«di«tiOn,  taken,  for  use  at  the  trial. 
The  evideti«0  was  usedr  at  thte  flnrt  trial  aad  <the  jury  disagreed.  At  the 
seeond  trial  •  the  juory  '  agaiin  ■  disagreed.  At  the  third  trial 
defendant  waa-  adqwitted,  but.ithe'  evhieilce  was  not  \i8ed  owing 
to  the  private  prDaecntors  giving  eTideaee  and  admitting  snbstatitially 
whii4;  w«9  stated  by 'the -Witnesses  in  their  depoeitibn^  before  the  com- 
misjiiotter.  ItwftA  held^  that  as  the  eommisslon  evidenee  was  not  put 
in  by  defendant  as.  part* of  hhs  case,  def^tidlint  shteld  be  deprived  of 
the.  coats  of  it«  Held,  also,  that  tdefendaait  Vras  not  entitled  to  the  costs 
o£  the. abortive  ttiislr.    Bm  v.  Nichel,  8  BjOB^  276,  0  Oan.  €r.  Cas.  8. 

.  Def^matf^m  liMl-^^Bee  sees.  .(217334;  861^  891»  888»  006^934,  iM7, 
95e,  1Q45>!   ,.„    \[    •"    '-    „  .    -i      ••' 

.  €frimilMU  infhtinatum  f4fr'*libelV—-A  party  seeking  a  erhnlnal  informa- 
tion againdl  anothet  miist^  hhriself  be 'f  r^  froUi  blame,  or  he  wAW  not  be' 
granted  leave  to  take  that  method  of  procedure,  and  will  be  Ibft  to  his 
recourse  by  indiotment  or  action^  B..  ▼.  Whelan  (1863),  1  P.E.I.  Rep. 
223;  B.  T.  Lawson,  1  <}:B.  466  ;B.  ▼.  Biggs,  2  Han.  B.  18. 

A  party  who  wants  1  trimina]  Informatidn  must  pla^e  himself  en- 
tirely in  the 'lulnds  of  -ifihe  ecfurt.  If  It  appear  that  the  party  has  put 
himself  into  communication  with  the  publisher  of  the  lilx^l,  for  th(f 
purpose  of  retorting^  or  with  t&e  view  of  obtaining  redress,  or  hu^  in 
any  way .  himaelif '  atteoipted'  to  procure  redress,  or  take  the  law  into 
his  hands,  th^  rennidy  by  ckdminal  information  will -be  refused.-  B.  v. 
Wilkinson  (1877),  41  U.aQ.B.  1,  25  (oitiug  ex  parte  Beaadork,  7  Jur. 
373) ;  B.  Vi  fieustis,  1- J^mea  101  (N.S.). 

A  person  alive  to  the  vindication  of  his  character  fikeji  assailed  and 
entitled  to  the  remedy  of  criminal  information  must  apply  with  reason- 
able profpptitude. '  The  general  rule  is.  stated  by  Lord  Mansll^d  in  B.  v. 
Bobiason  (1765)^  1  W31.  -542,  where  he  said:  '' Theire  is  no  precise 
num;ber  of  weeks,  mofMtha  or  years;  but»  if  delayed^  the  delay  BMtst  be 
reasonably  o'^c|>uliAed.<for*  /TA«  p«rty  epmplaining  must  come  to  the 
cooFt  either  .dwring:l|ie.:t«rmrneirt^(«fteff  tte  eause  of  o^Miplaiut  aroae» 
or  at)  SO/  esffly:  a*  period*  in. ^^aeooMl  torm •  tbeoreaf ter  as  to  eaaUie  the 
aoeusedf  uniesii>|»ownt«i'by  .the.«ec«nula4iimiQf  bnsinoas  in  the  eourt, 
to  show  (causei  wi^toQ'tha  ,  «0aonii  toami  aad  this^^regajrdless  of  the  fact 
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wbethev  an  asaize  intervaiied  or  nof  B.  t.  Kelly  (1877),  88  U.aCJP. 
35;  B.  ▼.  Wilkinson  (1877),.  41  U.C.Q,B.  1,  24. 

It  is  of  the  lughest  importance  that  the  relator  should  in  aH  eases 
lay  before  the  court  all  the  eiroomstanees  fully  and  eandidl^,  in  order 
that  the  court  may  deal  with  the  matter.  B.  v.  Wilkinson  (1877),  41 
U.C.Q3.  1,  25  (citing  a  v.  Aunger,  28  L.T.N.8.  634,  12  Cbx  G.G.  407). 

The  granting  of  a  eriminal  information  is  discretionary  with  the 
(MMtft  uiid«r  all  cireumaiances ;  the  application  is  not  to  be  entertained 
on  light  or  trivial  grounds.  In  dealing  with  snoh  ^n  application,  the 
court  has  always  exercised  a  considerable  extent  of  disoreiion  in  seeing 
whether  the  rule  should  be  granted,  and  whether  the  cireumstaaceft  are 
such  as  to  justify  the  oourt  in  granting  the  nde  for  a  criminal  informa- 
tion.   B.  y.  Wilkinson  (1877),  41  U.C.Q.B.  1,  29. 

There  are  two  things  prindpAlly  to  be  considered  in  dealing  with  such 
an  Implication :  1.  To  see  whether  the  person  who  applies  to  conduct  the 
prosecution,  the  relator  or  the  informer,  haft  been  himself  free  from 
bUtte,  even  though  it  would  not  justify  the  defendant  in  making  the 
accusation ;  2.  To  see  whether  the  offence  is  of  such  magnitude  that  it 
would  be  proper  for  the  court  to  interfere  and  grant  the  eriminal  in- 
formation. Both  these  things  have  to  be  considered,  and  the  court  would 
not  make  its  process  of  any  value  unless  they  eonsiderad  them  and  exer- 
cised a  good  deal  of  discretion,  not  merely  in  saying  whether  there  is 
legal  evidence  of  the  offence  having  been  oonunitted,  but  also  eoiercising 
their  discretion  as  men  of  the  world,  in  judging  whether  there  is  reason 
for  a  criminal  information  or  not.  B.  v.  Wilkinson  (1877),  41  U.G.QJ3. 
1,  29. 

"  The  court  always  considers  an  application  for  a  eriminal  informar 
tion  as  a  summary  extraordinary  remedy  depending  entirely  on  their 
discretion,  and  therefore  not  only  must  the  evidence  itself  be  of  a  serious 
nature,  but  the  prosecutor  must  apply  promptly  or  must  satisfactorily 
account  for  any  apparent  delay.  He  must  also  come  into  court  with 
clean  hands,  and  be  free  from  blame  with  reference  to  the  transaction 
complaihed  of ;  he  must  prove  his  entire  innocence  of  everything  imputed 
to  him,  and  must  produce  to  the  court  such  legal  evidence  of  the  offence 
having  been  committed  by  the  defendant  as  would  warrant  a  grand  jury 
in  finding  a  true  bill  against  the  defendants. ' '  B.  v.  Kelly  (1877),  28 
U.C.CP.  35. 

The  court  confines  the  granting  of  criminal  informations  for  libel  to 
the  case  of  persons  occupying  oiBcial  or  judicial  positions,  and  filling 
some  offices  which  gives  the  public  an  interest  in  the  speedy  vindication 
of  their  character,  or  to  the  case  of  a  charge  of  a  very  grave  or  atrociotis 
nature.  Ex  parte  Freeman-Mitford,  30  Times  L.B.  693;  B.  ^,  Wilson, 
48  U.aQ.B.  583  (Ont.). 

Leave  was  refused  to  the  manager  of  a  large  railway  company  to 
file  a  criminal  information  for  libel,  on  the  ground  that  he  did  not  come 
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within'  tlie'descri]5tion  of  persons  refetted  to.  Per  Armour,  J.,  "  I  think 
the  practice  of  granting  leave  to  file  criminal  informations  in  this  coun- 
try, haTing  regard  to  the  soeial  conditions  of  its  inhabitants  and  the 
liberties  whibh  they  enjoy,  is,  to  say  the  least  of  it,  of  very  dohbtful 
expedieiiey,  and  shonTd,  in  sly  opinion',  be  discontinued  and,  if  necessaify,* 
aboliikhed  by  I^gi^ative  enactment.  The  very  rule  adopted  An  EngHind/ 
•thtt  it  will  only  be  granted  to  what  I  nmy  eall  'e  imp^Hor  person-*  is 
the 'Strongest  teason^  -to  my  nind,  why  in  this  eoqatry  it -shottld  never 
be.grjuited  at  lil.  Whatever  may  be  deen&ed  desiraible  4n  Bngland^I  do 
not  think  it  desirable  that  in  this  country  there  should  estist  a  i«medy 
for  the  superior  person  which  is  denied  to  4he  iiif eribr."  R.*  v.  Wilson 
(1876),  43  UX)jQ.B.  563.  Per  Cam0ron»  J. :  "  Therein  no  teal  neoessicy, 
so  far  as  I  am  aware,  for  any  o&0  seeking 'ihls  remedy.  Any  )>er9on 
libelled  has  a  r^ght  to  lay  an  informatioa  before  a  magistrate  charging 
apy  one  who  may  haye  libelled  him  with  tbeoffenoe,  and  may  them  by 
his  oath  deny  the  truth  of  the  slanderous  oharges  or  imputations."  Ibid. 
£[.agarty^  C»«r.»  added  that  itwtis  not  to  be  understood  that  the  rourt  Md 
(k>wn  any  .absolute  tule  as  to  f ntifre  applications,  for  dVirolnal  informa- 
tions, Hit  that  they  meant  to  fetter  their  diacretiein  in  dealing  .therewith. 
B.  V.  Wilson  (18flr8>,  43  U.CjQA  588..  -•        '-J'      • 

■Where  the  libe!  <$harges  the  penr#t>n  libelled  'with'havirig/by'a  pre- 
vious wtiting,  provoked  it,  the  latter' by  hfs  affidlvvit  ou  whi^  he  inoves 
for  aertminal:  infbrmation  is  bound-  to  answer  such  char^,  UtherwSM 
the^afldavit  wdll  be  held  hisnificlenf.  R.  y.  Wheftftn  (1862),  1  P.R.T. 
R&P/2B0,  per  Peters,  J.  '         a  .     - 

Delay  in  not  applying  to  the  court  promptly  will,  if  not  satisfactorily 
accounted  for,  be  ground  for  refusing  the  appUcntton.     B.  v.  Kelly 

(1877),  28  tJ.CC.^P.  38.'  .:       * 

In  answer  to  an  appTiiftation  for  a  critiiirial  information  for'  libel  the 
defendants  filed  an  affidavit  stating  that  tlioy  had  no  personal  knowledge 
of  the  matter  contained  in  the  alleged  lil>els,  but  received  the  informa- 
tion from  persons  w]iom  they  trusted  to  1)c  reliable  and  tnistworthy; 
that  (lie  Glohe  newspaper  was  controlled  by  Uie  applicant,  who  was  an 
active  politician,  jLnd  had  published  a  number  of  articles  violently  at-' 
tacking  pne  1^.,  i^rho  was  a  candidate,  for  a. public  office,  and  thp  libels 
in  question  were  published  with  a  view  of  counteracting  the  «ifect  of i 
these  articles,  and  bdieving  them  to  be  true^  and  without  malice.  .  This 
was  held  to  be  no  ground  for  the  court. refusing. to  the  applicant ieavQ • 
to  jfile  a  erinvinal  inj^ormatioo  for  the  reiterated  pMbUci^on  in  at  newa< 
pi^per  ol..mattexinot  preiemded  oithex  to  be  no|  libollovui^  cur.jta'be  true 
in  fact.    B.  n  Thompsoa  <1874),  24  U>D.p.P.  ^68.    :  .      * 

Where  there  is  foundation  for  a  libel,  though  H  falls^  f ar<  tfk>H  of 
justifteation,  an  information  .will  nat  be  granted.  R.  v.-  Biggs,  '2'^llhin. 
Ri  18.  •  ,,     , 
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Leave  to  iile.a,  criinina}  iiif ormatioa . f oif  libel^  pi^a  o»Jy  pe  gr^aa^d 
by  the  full  court  in  Nova  Scotia,  i,e^  .the.pjoyincjiAj  gpp^ei^  .poi^rt;, 
sitting  en.  hano;  a  ^single  judge,  although  presiding  pver  a  court  jtop  the 
diapoaal  of  oi^ni^nal  business  in  a  county,  has  no  jurisdiction  t.9  grfuit 
the  leave.  R.  v.  Burgess,  23  Can,  Cr.  Cas.  424,  48  N^Jft.  241,  ^d,s^ 
R.  V.  Beale,,l  Cap..  Cr.  .C^,  235,  U  M^n.  R,.4it8,  ajad  Ri  v,  LaJbouchere, 
12  (J^j:).,a20,  ISCax  C.C^  415,  ,         .         .   .  . 

PfooeeM^  /or  coiithwtpt  of  eouri  in  Hhel  eonce^iuk^  ^endinff'  l^tiga- 
t«6n]«-Gr6at  eUt^  is  t»  fete  ejCerci^d  iA  apj^lyingt^e 'sutoinary  Jurto- 
dicHfotf  of  the-couH  in  ^^ceeding's  for-  contempt!  >  JK0  Whiteside,*  R.  V. 
Mclnroy  (1915),  9  W.W.R.  846,  32  W:L^.'704;  t^  Can;  Or.  Ca^.  4fe; 
Guest  T.  Kik)wl«s,  17  OX;Rr  41'6;  re  l^orth  Renfrew  Election,'  ^  Of.L.R. 
79;  te  Ijomtty  84  O.L.R;  518,  24  Can.  Or.  Cas.  364 ;  rr  Fiflflned  ITAioii,  11 
TinMM   L.Rw  1«6;  B.  v.'CJhaTliei',  6  Can;  Cr.  Oas.  486  (Que.). 

In.  cases' 01  proseputiohs  for  crimes  against  the  king's  subjects,  the 
person  charged  lias  many'  rights  and  safeguards  provided  by  .the  law, 
such  as  the  right,  in  many  pases,  to  a  trial  by  jury,  the  right,  in  certain 
circumstances,  to  have  the  place  of  trial  changed,  the  right  to  be  tri^d 
where  the  act  charged  or  the  arrest  took  place,  R.  v.  O  'Gorinan,  15  Can. 
Cr.  Cas.  175,  18  O.L.R.  427,  and,  generally  speaking,  the  right  to  what 
is  uilderstood  by  ''full  defence,"  and  it  is  the  court  which  sees  that  these  \ 
rights  are  accorded.  But  when  the  process  of  summary  .punishment  for 
contempt,  is  considered,  the  position  is  different.*  H^ere  the  power  to 
award  punishment  is  inherent  in  the  court,  not  in  the  judge  and  jury, 
but  in  the  court  itself,  and,  being  so  inherent,  it  has  to  be  adequate  to 
meet  the  conditions  which  call  for  its  exercise,  Fournier  v.  Attorney- 
General,  1^'Que.  K.B.  431',  17  Can.  Cr.  Cas.  108,  113,  ,     .      '        ' 

The  person  charged  not  oinly  does  not  have  tJie  right  to  pvit  forward 
the  testimony,  of  ^iritn^sses  en  his  behalf,  but.  is  even  e^ippsed  to  haT^  U> 
answer  interrogatories.  Neither  has  M  the  righjt  to  a'^fial  hy  jury.  The 
absoloie  and  far-reaching  nature  of  ^hi^  power  has  oft^n..)been  com- 
mei^ted,  upon:  Sx  parte  Fernandez,  10  C.Bt.N.3.  ^jTha  King  v.  Davies 
[1906]  1».£^-B,  32.  .  This  inherent  pow^r  to  summarily  >pu^Mshfo]f>  con- 
tempt does  not  exist  for  the  pf o^ction  or  yindi(?atioi|.  of  thie  judge  wIjlo 
mt^y  have  b9Qn  l^be  pbj^ct  of  the  affront,  but-  it  exists  tq  prevent  inter- 
ferf^ce.  ^i\h.  the  djue  cour;9e  of  justice,  and  jbo  prevent  suitors  from  hav- 
ing tlfeir  confidenqe  in  ^e  pouj^  shaken  or  destroyed*  Folkard,  7th  ed., 
p»  38p.  Stoddart  v«  Prentice,  6  B.C.R,  3j06;  Fournier  v.  Attorney-Gen- 
eral, 19  Que,  K.B.  431.  .        .         , 

iFertA  Aewsp^>er'to  inshiuato  that  thef  Crown  proseeutor  ai  a  pfk- 
Umituuy  enqniry  befolni  a  justice  is  engaged  in  pensedutidti  and  ih  seek- 
ing notdiiety,  and  is  taking  action  in  order  to  earn  nione^,  is  something 
which  tends  to  interfere  with  a  fair  i;rial  of  the  criminal  charge  and  is 
punishable  as  a  contempt  of  court  on  motion  to  the  Supreme  Court  of 
the  province.     He  Whiteside,   R.   v.   Mclnroy    (1916),  9  W.W.R.   846 
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(Alia.).  In  that  case  a  fine  of  $25  was  impoaed  along  with  an  order 
for  payment  of  the  costs  of  the  application. 

The  power  has  been  exercised  in  respect  of  a  scurrilous  attack  upon 
the  presiding  judge,  published  during  the  assize.  B.  v.  Gray  [1900]  2 
Q.B.  36;  but  mere  abuse  of  a  judge  does  not  amount  to  a  contempt  of 
court.    In  re  Bahamas  Islands  Reference,  [1893]  A.C.  188. 

The  power  to  punish  for  contempt  is  a  discretionary  power;  Met)er- 
mott  V.  The  Judges  of  British  Guiana,  38  L.J.P.G.  1 ;  Samsay  v.  The 
Queen,  11  X^QJS,^  164;  Fournier  v.  Attorney -General  (Que.),  17  Can.  Cr. 
Cas.  108,  19  Qqe.  K.B.  431;  Wallace's  case,  L.B.  1  P.a  283;  re  O'Brien 
(B.  V.  Howland),  16  B,CJt.  216. 

A  private  litigant  may  apply  to  the^  Superior  Court  for  the  is0«e 
of  contempt  process  to  repress  some  act  which,  besides  being  an  offence 
to  the  court,  is  an  iavasion  of  some  private  right.  In  such  a  case^  the 
proceeding  would  be  civil.  Godfrey  v.  George  [1896]  1  Q.B.  48;  Four- 
nier V.  Attorney-General  (Que.),  17  Can.  Cr.  Cas.  108,  19  Que.  K.B.  431. 
In  the  Fournier  case,  the  action  of  the  Superior  Court  was  asked  for  by 
the  Attorney-General,  on  the  ground  that  an  attack  had  been  made  on 
the  court.  In  such  circumstances,  the  case  is  to  l)e  regarded  as  being 
a  criminal  matter,  notwithstanding  that  the  court  resorted  to  is  a  court 
of  civil  jurisdiction.  Fournier  v.  Attorney -General  (Que.),  17  Can.  Cr. 
Cas.  108,  19  Que.  K.B.  431.  O'Shea  v.  O'Shea,  15  P.D.  59;  Lewis  v. 
Owen  [1894]    1  Q.B.  102. 

In  a  criminal  matter  regard  is  to  be  had  to  the  provisions  of  the 
criminal  law,  in  determining  whether  a  right  of  appeal  exists  or  not, 
and  whether,  if  it  exists,  it  has  been  regularly  exercised  or  not.  Four- 
nier V.  Attorney -General,  supra ;  Ellis  v.  The  Queen,  22  S.C.B.  7 ;  0*SheR 
V.  O'Shea,  L.B.  15  P.'D.  50. 

The  charge  should  be  proved  with  particularity  where  criminal  pro- 
ceedings are  taken  for  contempt.  JJc  Scaifc,  5  B.C.B.  153;  and  see  re 
Houston,  B.  V.  Wilkinson,  41  U.C.Q.B.  42. 

A  corporation  guilty  of  contempt  in  publishing  comments  calculated 
to  prejudice  l^e  fair  trial  may  be  punished  by  fine,  although  the  form 
of  the  application  is  for  an  attaehmcnt  against  the  company  and  its 
directors.    B.  r.  Hammond  [1914]  2  K^B.  866. 

A  writ  of  attachment  for  contempt  is  to  be  moved  for  by  counsel  and 
not  by  an  applicant  appearing  in  person ;  e%  parte  Liebrand  (1914),  W.^. 
310,  apphing  ex  parte  Fenn  (183S),  8  D.P.C.  527;  unless  provision  has 
been  made  to  the  contrary  by  rule  of  court  or  otherwise.  The  Crown 
rules  in  the  particular  province  will  regulate  the  procedure  in  applying 
iwt  a  writ  of  attaehnient.  B.  v.  Cook,  22  Can.  Cr.  Cas.  211,  14  EXJt. 
123^  15  D.L.B.  601;  N.8.  Crown  Bulet,  order  85,  rule  163;  Austin  v. 
Bertram,  23  KJ9.B.  379.  As  to  a  variation  of  the  formal  enttor  from 
the  written  decision,  see  Grant  v.  Grant,  36  N.S.B.  547. 
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PART  VII.   '■■■■'■ 

OFFENCES  AOaINST  RIQHtS^JF  PnOPBIatt  AND  illGltTS  AfilSlXO  OUT 
OF  CONTRACTS,  AND  OFFgXCfeS  tOKXRCtfeO  \VTtlk  TRADE. 

llffflllltlOBll. 

$35.  Til  this  Piirf,  unless  the  context  otherwise  requires. — 
(/r)  *^act/   for   the   purposes   of   the   sections   relatin<]:   to 
offences  conne(»ted  with  trade  anil  breaches  of  con- 
tract, includes  a  default;  breach  or  omission ; 

Ori/7in]— Code  of  189^,  aces.  383,  392,.  ^07,  419^  420,  421,  433,  443, 
444,  519;  4  and  5  Kdw.  VTI,  ch.  ji,  sec.  1;  7  and  8  Edw.  VII,  ch.  18, 

B«.  5.  '   '    -       •'•;•••■•••.. 

{h)  'Admiraliy'  nivans  |hc  Lord  High  Admiral  of  the 
United  Kingdom,  or.  the  Coflimissioners  for  execut- 
ing the  office  of  Lord  H\gh  Admiral; 

(r)  *  break  '  means  to  oreak  any  part,  internal  or  external, 
of  a  building,  or  to  oikju  by  any  me^ns  whatever  (in- 
eluding  lifting,  in  the  case  of  tliim^s.kept  in  their 
places  by  their  own  \yeight),  any  cjopr,  window,  shut- 
ler,  cellar-flap  or  other  tiling  intended  to  cover 
openings  to  a  building,  or  to  give  passage  from  one 
part  of  it  to  another; 


<  I 


Breaking  and  evUrin^ "\r-A^  tgi.bui)g^^'.;iH)A  ^op)[)reakixig,  see 
Co4e  RecA.  460  and  461 , (ameii<)meiit  of  lQ13),,|io;uaebreaking,  sees.  457, 
458,  459,  462-464.  Entrance  obtained  bv  threat,  artifice  or  collusion 
may  be  a  breakiiigi '  fee^.  "3^0,  sub-sec. '2.'  "     '  •    ''  ' 

Farther  liffi&gf  a  partly  open  wlnd6w^  hsa  becr^  held  not  to  be  a 
"breakinic"  within  aee.  836  (c).  B,  v.  Biirnft,!?  Can.  Cr.  Cas.  95,  36 
X.S.&  257,  As  to  eoiranoe  by  an  apetture  pfennanently  and  neces- 
sarily left  open  in  a  building,  see  sec.  340. 

(d)  'coveting'  includes  any 'stdppet,  traskj  bbttle,  vessel, 
l)0x,  cover,  capsule,  caste,  Irame  or  wrapper;  and 
'label'  itidttdes  any  bahd  ot  ti<*ket; 
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{e)  'dwelling-house'  means  a  permanent  buildings  the 
whole  or  any  part  of  which  is  kept  by  the  owner  or 
occupier  for  the  residence  therein  of  himself,  hi? 
family  or  servants,  or  any  of  them,  although  it  may 
at  intervals  ta(  ^oqc^pied;; 
(/)  '  document '  means  any  paper,  parchment   or   other 
.  ma^rial  used  ;for  writing  or  printing,  marked  with 
matter,  capable  of  being  read,  but  does  not  include 
trade  marks  on  articles  of  commerce,  or  inscriptions 
on  stone  or  metal  or  other  like  material ; 
(g)  *  every  one,*  *  vendor,*  *  purchaser,*  '  merchant/. '  MWti' 
or  'person,'  for  the  purposes  of  the  sections  feeing 
to   trading  stamps^  includes  any   partnership,   or 
company,  or  body  corporate; 
(/()  'exchequer  bill'  includes  exchequer  bonds,  notes,  de- 
bentures and  other  securities  issued  under  the  author- 
ity  of  the  Parliament  of   Canada,  or  under  tlie 
authority  of  the  legislature  of  any  province  forming 
part  of  Canada,  whether  before  or  after  such  province 
so  became  a  part  of  Canada; 
(t)  'exchequer  bill  paper '  means  any  paper  provided  by  the 
proper  authority  for  t*he  purpose  of  being  used  as 
exchequer  bills,  exchequer  bondsj  notes,  debentures 
or  other  securities  issued  under  the  authority  of  the 
Parliament  of  Canada,  or  under  the  authority  of  the 
legislature  of  any  province  forming  part  of  Canada, 
whether  before  or  aifter  such  province  became  a  part 
of  Canada; 
(;)  '  false  document  *  means 

(i)  a  document,  the  whole  or  some  material  part  of 
which  purports  to  be  made  by  or  on  behalf  of 
any  person  who  did  not  make  or  authorize  the 
making  thereof,  or  which,  though  made  by,  or 
by  the  authority  of,  the  person  who  purports  to 
make  it,  is  falsely  dated  as  to  time  or  place  of 
making,  where  either  is  material,  or 
(ii)  a  document,  the  whole  or  some  material  part  of 
which  purparts  to  be  made  by  or  on  behalf  of 
some  person  wbodid  Bot  in  fact  exist,  or 
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(iji)  a  docoment:  wbidi  is  made  in  the  name  of  an 
eicisting  person,  eitii^r  by  that  person  or  by  his 
authority,  with  th^  fraudulent  intention  that 
the  document  should  pass  a^  b^ing  made,  bv 
some  peraon,  real  or  fictitioiis,  other  than  thV 

person  who  makes  or  authorizes  it; 

,        '  .         .  *  •       . 

**  FaUei  document  "] — 8ee  sec..  33S  as  tP  iCO^temal  evi^^Ace  of  fraudu- 
lent intent,  and  sec.  466  (2)  as  to  material  alteration  pf  a  genuine 
do€;ument.  Sub-sec.  (/)  of  sec.  ^35  is  declaratory  of  the  common  law. 
Be  Murphy,  26  Ont.  B.  ItZ,  2  Can.  6t.  Cas.  562  and  57S.  As  to  the 
oflTence  of  forgery^  see  sees.  4i66»47'l* 

Signing  a  deed  of  la<id  as  the  wif^  of  jtihe  grantor  for  the  pur- 
pose of  barring  dower  is  forgery,  if  the.^oman  ^gpiyig  knew  that  the 
grantor  had  a  wife  living  although  she  did  not  assume  t)ie  real  wife's 
Christian  nam^  in  so  doing.'  The  gist  of  the  offenc^  is  the  signing  with 
the  knoWledgti  that  it  was  false  and'  tlM  intait  tliat  it  should  be  accepted 
as  genuine.  The  offence  is  then  oeinplMie  and  it*  'wak  ttei^  necessary  to 
show  that  any  person  had, actuary  bee?^  prejo^ii^  bjj.it..  United  States 
V.  Ford,  34  W.LJl.  912,  (re  Ford),  26  Can^  Cr.  (Da^.  430,  436;  re  Lazier, 

26  A.B.  (Ont.)  260. 

'      '    .   ■  -  .       '. 

(Ic)  *  false  name  or  initials  *  means,  as  applied  to  any  goods, 
any  name  or  initials  of  a  persou  which         -    ' 

(i)  are  not  a  trade  mark,  or  part  of  a  trade  mark, 

(ii)  are  identical  with,  or  a  colourable  imitation  of, 
the  name  or  mitials  of  a  person  carrying  on 
business  in  connection  with  goods  of  the  same 
description,  and  not  haying  authorized  the  use 
of  such  pame  or  initials,  .. 

(iii)  are  either  those  of  a  fictitious  person,  or  of  some 
person  not  ijona  .fide  (jarrying,  on  business  in 
connection  with  such  goods ;  . 

(/)  'false  trade  description ^  means  a  trade  description 
which  is  false  in  a  n^^aterial  respect  as. regards  the 
goods  to  which  it  is  applied,  and  includes  every  alter- 
ation of  a  trade  description,  whether  by  way  of  addi- 
tion,: effacement  pr  otJ^eryrise?  where  that  alteration 
makes,  the  description:  fals^  in /a  matj^rial  respect; 
and  the  fact  that  ja  tr^d^  description  is  a  trade  mark, 
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or  part  of  a  titade  marky  shall  not  prevent  such  trmle 
description  being  a.ialae  trade  description  within 
the  meamng  of  Uiis  Part; 

Fofgdry  af  trade  marks  and  fraudulent  marking  of  merchandise] — 
See  860S.  336'S37,  341,  342,  486^95,  635,  1039,  1040. 

(m)  ^ goods/  for  the  purposes  of  the  sections  relating  to 
fbtgery  of  trade  mArks  Aui  fraudulent  marking  of 
merchandise^  means  anything  which  is  merchandise 
^or  the  subject  of  trade  ,or  ma^iufacture ; 
(n)  'name'  includes  any  abbreviation  of  a  name; 

(o)  ^person/  'manufacturer/  ^dealer'  or  *  trader^  and 

'  *  jwroprietof /  f or  the  purposes  of  the  sections  relating 

to  forfie^y  of  trade  mark»  and  fraudulent  marking 

pf  merchandise,  ii^lude  any  body  of  persons,  cor* 

.     porate  or  aot  corporate ; 

Xp)  *  rfeveiiui^  pftper '  means  any  paper  provided  by  the 
proper  authority  for  the  purpose  of  being,  used  fojr 
stamps,  licenses  or  permits,  or  for  any  other  purpose 
connected  with  the  public  revenue ; 

(q)  'seaman'  means  every,  person,  not  being  a  commis- 
sioned, warrant  or  subordinate  officer,  who  is  in  or 
belongs  to  His  Majesty's  navy,  and  is  borne  on  the 
books  of  any  one  of  His  Majesty's  ships  in  commis- 
sion,  and  every  person,  not  being  an  officer  as  afore- 

*  r  ' 

said,  whO;  being  borne  on  the  books  of  any  hired 
vessels  in  His  Majesty's  service,  is  by  virtue  of  any 
Act  of  Parliament  of  the  United  Kingdom  for  the 
time  being  in  force  for  the  discipline  of  the  navy, 
subject  to  the  provisions  of  such  Act; 

(/•)  '  seaman's  property  ^  means  any  clothes,  slops,  niodjils. 
necessaries  or  articles  usually  deomed  to  be  lieces- 
safies  for  sailors  on  board  ship,  which  belong  to  any 
seaman; 

(s)  '  trade  mark  *  meaias  a  trade  mark  or  industrial  design 
registered  in  accordance  with  the  Trade  Mark  and 
Desi^gn  Act,  and  the  registration  whereof  is  in  force 
under  the  provisions  of  the  said  Act,  and  includes 
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any  trade  mark  which,  either  with  or  without  regis- 
tration,  is  protected  by  law  iu  any  British  possession 
or  foreign  state  to  which  the  provisions  of  section 
103  of  the  Act  of  the  United  Kingdom,  known  as  the 
Patents,  Designs  and  Trade  Marks  Act,  1883,  are, 
in  accordance  with  the  provisions  of  the  said  Act, 
for  the  time  being  applicable ; 

"The  Patefiis,  Designs  and  Tnde  Merks  Aet,"  1883  imp.]— Aa  to 
British  trade  marks  see  also  the  Trade  Marks  Acta  of  1888  and  1905, 
Imp.  B^;i0trar  v.  Du  Cros  [1913]  A.C.  624,  83  L. J.  Gh.  1 ;  Sharpe  t. 
Solomon,  84  L.J.  Ch.  290;  re  Imperial  Tobaoeo  Go.  [1915]  2  Gh.  27,  84 
L.J.  €h.  643;  re  National  Gash  Be^ster  Go.,  34  B.P.G.  273  and  354; 
Imperial  Tobacco  Go.  v.  De  Pasquali  (1918),  87  L.J.  Gh.  293. 

(t)  'trade  description'  means  any  description,  statement 
or  other  indication,  direct  or  indirect, 

(i)  as  to  the  number,  quantity,  measure,  gauge  or 
weight  of  any  goods, 

(ii)  as  to  the  place  or  country  in  which  any  goods  are 
made  or  produced, 

(iii)  as  to  the  mode  of  manufacturing  or  prddttchig 
any  goods, 

(iv)  as  to  the  material  of  which  any  goods  are  com- 
posed, 

(v)  as  to  any  goods  being  the  subject  of  an  existing 
patent,  privilege  or  copyright; 

(I/)  *  trading  stamps  *  includes,  besides  trading  stamps  com- 
monly so-called,  any  form  of  cash  receipt,  receipt, 
coupon,  premium  ticket  or  other  device,  designed  or 
intended  to  be  given  to  the  purchaser  of  goods  by 
the  vendor  thereof  or.  his  employee  or  ageiit,  and  to 
represent  a  discount  on  the  price  of  such  goods  or  a 
premium  to  the  purchaser  thereof,  which  is  redeem- 
able either 
(i)  by  any  person  other  than  the  vendor,  or  the  person 
from   whom  he   purchased  the  goods,  or  the 
manufacturer  ef  the  goois,  or 
(ii)  by  the  vendor,  or  the  person  fjrom  whom  he^r- 
chased  the  goods,  or  the  m^nivfacturer  of  th^ 
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gooils,  in  <»a«h  or  goods  uot  his  praperty,  or  not 
his  oxclusiTe  property,,  w 
'-  ■  '-      (iii)  by  the  vendor  elsewfa^i^  than  in  tlie  premises 

where-  such  gbods  are  piircfaased ; 
.    '   or  which  does'not  show  upon  its  face  the.plaoe  6f  its  delivery 
■'•  and  the  merchantable  value  thereof,  or  is  not  re- 

deemable at  any  tin^e; 

(t;)  ^  Wateh,^f()r  the  purposed  of  the  next  succeediog.flectipu; 

m^ang  all  that  portion  of  a  watch  which  h  not  ilwj 

'  watch'  case.  '  ^  '     '        ,        ^  ' 

2.  An  ofler,  printed  of  marked  by  the  maunfacturer  upon  any 

wrapper,  box  or  receptacle,  in  which  goods  are  sold,  of  a  premium 

or  reward  for  the  returi^  of  such  wrapper,  box  or  receptacle  to 

the  pianufact^rer,  is  not  a  trading  stamp  withjn  the  meaning  of 

this  Part. 

/  '  '  '     * 

Words  or  marks  on  watch  eases, 

336.  Where  a  watch  ca^e  lias  thereon  any  words  or  marks 
which  constitute,  or  are  by  common  repute  considered  as  con- 
stitutij;ig,  a  description  of  the  country  in  which  the  watch  was 
made,  and  the  watch  bears  no  such  description,  those  words  or 
marks  shall  prima  facie  be  deemed  to  be  a  description  of  that 
country  within  the  meaning  of  this  Part,  and  the  provisions  of 
this  Part  with  respect  to  goods  to  which  a  false  description  has 
been  applied,  and  with  respect  to  selling  or  exjjosing,  or  having 
in  possession,  for  sale,  or  any  purpose  of  trade  or  manufacture, 
goods  with  a  false  trade  description,  shall  apply  accordingly. 

r  OH^ifil-HQode  of  0392,  sec.  444;  51  Yict.,  chu.41,.8ec  X\, 
Watcn — A.  watch  for  the  purposes  of  this  section  means  aU  that 
portion  of  a  watch  which  is  not  the  watch-case.    Sec.  335  (i?). 

Gold  and  Silver  MarTcing  Act] — For  offences  indictable  under  this 
Act,  sec  B.S.C.  1906,  ch.  90,  as  amended  1907,  ch.  IT,  1908,  ch.  29,  1915, 
chi  15-  B.  V.  Ai'rftin  (1911),  25  O.L.R.  69, 19  OiMi.  Cr  Oas.  7Q. 

What  Included  as  a  *^ttmit  d^tcripttoii*'* 

3i37.  The  use  of  any  flgtrre,  word  or  matk  which,  according 
to  the  custom  of  the  trade,  ife  coBiinonly  taken  to  be  an  indication 
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of  any  of  the  matters  hereinbefore  referred  to  in  the  interpreta- 
tion of  the  expression  ^  trade  description/  is  a  trade  description 
within  the  meaning  of  this  Part. 

Ori^]-~€ode  of  1892,  aec.  443;  51  Viet.,  eh.  41,  sec.  2. 
"  Trade  description  "]-  -See  see.  335  («). 

False  document. 
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K  To  constitute  a  false  document  it  is  not  necessary  that 
the  fraudulent  intention  should  appear  on  the  face  of  the  docu- 
ment, but  it  may  be  proved  by  external  evidence. 

Ori^n]-~€ode  of  1892,  sec.  421. 

"False  document**'} — See  definitions  in  sec.  335,  sub-sec.  (j)  and 
sub-sec.  (/),  and  sec.  466  (2).  As  to  the  offence  of  forgery,  see  sees. 
466-471. 

OntbBfldlng^  when  to  be  part  of  dwelling-lioiiBe. 

33d.  A  building  occupied  with,  and  within  the  same  curti- 
lage with,  any  dwelling-house  shall  be  deemed  to  be  part  of  the 
said  dwelling-house  if  there  is  between  such  building  and  dwell- 
ing-house a  communication,  either  immediate  or  by  means  of  a 
covered  and  inclosed  passage,  leading  from  the  one  to  the  other, 
but  not  otherwise. 

On^m]-~Code  of  1892,  sec.  407;  R.S.C.  1886,  ch.  164,  sec.  2. 

Entrmnce  to  bnlldinir  deined«— Entering  by  artifice  or  breaking. 

340.  An  entrance  into  a  building  is  made  as  soon  as  any 
part  of  the  body  of  the  person  making  the  entrance,  or  any  part 
of  any  instrument  used  by  him,  is  within  the  building. 

2.  Every  one  who  obtains  entrance  into  any  building  by  any 
threat  or  artifice  used  for  that  purpose,  or  by  collusion  with  any 
person  in  the  building,  or  who  enters  any  chimney  or  other 
aperture  of  the  building  permanently  left  open  for  any  necessary 
purpose,  shall  be  deemed  to  have  broken  and  entered  that 
building. 

Origini— Code  of  1892,  sec.  407;  B.S.G.  1886,  ch.  164,  see.  2. 

Bredhing  and  entering'] — See  sees.  335,  339,  340,  455-465. 

Pretended  coUueian  of  servanfi — The  appellant  suggested  to  a  ser- 
vant of  the  proseeatrix  a  plan  for  the  commission  of  a  robbery  by  the 
appellant  at  the  shop  of  the  proseeatrix.    The  servant,  pretending  to 
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agree  to  the  appellaut's  suggestion,  lent  the  keys  of  the  shop  to  the 
appellant,  who  made  duplicate  keys,  with  oue  of  wliich,  on  a  day 
arranged  with  the  servant,  the  appellant  unlocked  a  padlock  attached 
to  the  outer  door  and  entered  the  shop,  where  he  was  arrested.  The 
prosecutrix  had  been  informed  by  the  servant  of  the  appellant 's  plan  and 
knew  that  he  intended  to  enter  the  shop  on  the  day  in  question.  The 
appellant  was  convicted  on  an  indictment  which  charged  him  with 
having  broken  and  entered  the  shop  with  intent  to  steal  therein: — Held, 
that  the  conviction  was  right,  notwithstanding  that  the  prociecatrix 
knew  that  the  appellant  had  been  supplied  with  the  means  of  breaking 
and  entering  by  her  servant.  (B.  v.  Johnson  (1841),  Gar.  &  M.  218, 
distinguished.)  B.  v.  Chandler  [1913]  1  K.B.  125,  82  L.J.K.B.  106, 
8  Cr.  App.  B.  82,  23  Cox  C.C.  330. 

Application  of  Part. 

As  to  provisions  relating  to  fiilse  trade  descriptions. 

341.  The  provisions  of  this  Part  respecting  the  application 
of  a  false  trade  description  to  goods  extend  to  the  application 
to  goods  of  any  such  figures,  words  or  marks,  or  arrangement  or 
combination  thereof,  whether  including  a  trade  mark  or  not,  as 
are  reasonably  calculated  to  lead  persons  to  believe  that  the  goods 
are  the  manufacture  or  merchandise  of  some  person  other  than 
the  person  whose  manufacture  or  merchandise  they  really  are. 

2.  The  provisions  of  this  Part  respecting  the  application  of 
a  false  trade  description  to  goods,  or  respecting  goods  to  which 
a  false  trade  description  is  applied,  extend  to  the  application 
to  goods  of  any  false  name  or  initials  of  a  person,  and  to  goods 
with  the  false  name  or  initials  of  a  person  applied,  in  like 
manner  as  if  such  name  or  initials  were  a  trade  description. 

Ori(7in]— Code  of  1892,  sec.  443;  51  Vict.,  Can.,  ch.  41,  sec.  2;  50-51 
Viot.,  Imp.,  oh.  28. 

Fraudulent  marhing  of  merchandise  with  false  trade  description\ — 
See  Code  sees.  335-337,  341,  342,  486-495,  635,  1039,  1040,  1140  (a). 
** False  name  or  initials**  defined'\ — ^Code  sec,  335,  sub-see  (fc). 

False  trade  descriptions. — Exceptions. 

342.  The  provisions  of  this  Part  with  respect  to  false  trade 
descriptions  do  not  apply  to  any  trade  description  which,  on  the 
twenty-second  day  of  May,  in  the  year  one  thousand  eight  hun- 
dred and  eighty-eight,  was  lawfully  and  generally  applied  to 
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goods  of  a  particular  class,  or  manufactured  by  a  particular 
method^  to  indicate  the  particular  class  or  method  of  manu- 
facture of  such  goods :  Provided  that  where  such  trade  descrip- 
tion includes  the  name  of  a  place  or  country,  and  is  calculated 
to  mislead  as  to  the  place  or  country  where  the  goods  to  which 
it  is  applied  were  actually  made  or  produced^  and  the  goods  are 
not  actually  made  or  produced  in  that  place  or  country,  such 
provisions  shall  apply  unless  there  is  added  to  the  trade  descrip- 
tion, inmiediately  before  or  after  the  name  of  that  place  or 
country,  in  an  equally  conspicuous  manner  with  that  name,  the 
name  of  the  place  or  country  in  which  the  goods  were  actually 
made  or  produced,  with  a  statement  that  they  were  made  or 
produced  there. 

Origin}— Code  of  1892,  sec.  455;  51  Vict.,  ch.  41,  sec.  9;  R.S.C.  1886, 
ch.  166;  50-51  Vict.,  Imp.,  ch.  28,  sec.  2,  sub-sec.  (2). 

Trade  descriptions  "  lawfully  and  generally  applied  "  prior  to  1888] — 
A  trade  description  is  not  "lawfully"  applied  to  goods  if  its  use, 
although  not  involving  the  commission  of  a  criminal  offence,  tended  to 
mislead  the  public;  and  a  trade  description  is  not  "generally ".'jaepplied, 
unless  it  was  a  conventional  term  in  general  use,  not  only  by  the  persons 
engaged  in  the  particular  trade,  but  by  the  public  at  large.  Lemy  v. 
"Watson  [1915]  3  K.B.  731;  84  L.J.K.B.  1999;  13  LXJ.B.  1323;  32  B.P.C. 
508. 

Trading  gtomps^— Exceptions* 

343.  The  provision  of  this  Part  with  respect  to  trading 
stamps  shall  not  apply  to  any  trading  stamp  issued  by  a  manu- 
facturer or  vendor  before  the  first  day  of  November,  one  thousand 
nine  hundred  and  five. 

Origin'] — 4  and  5  Edw.  VII,  ch.  9,  sec.  2. 

Trading  stamp  offences} — ^See  sees.  336,  aub-sec.  («),  336  (2),  343, 
505-508. 

Theft  Defined. 

Thhkgn  capable  of  beingr  ttolen. 

344.  Every  inanimate  thing  whatever  which  is  the  property 
of  any  person,  and  which  either  is  or  may  be  made  movable,  is 
capable  of  being  stolen  as  soon  as  it  becomes  movable,  although 
it  is  made  movable  in  order  to  steal  it :   Provided  that  nothing 
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growing  out  of  the  earth  of  a  value  not  exceeding  twenty-five 
cents  shall,  except  in  cases  hereinafter  provided,  be  deoned 
capable  of  being  stolen. 

Origin]— Sec.  303,  Code  of  1892. 

••  Anything  capable  of  being  stolen  "] — See  sees.  347,  356,  397. 

Offences  resembling  theft] — See  scca.  389-398. 

Stealing  water  from  water  works] — Water  conveyed  in  pipes  may  be 
the  subject  of  larceny  at  common  law,  and  where  it  was  deliberately 
taken  from  the  pipes  through  which  an  adjoining  property  owner  got 
his  water  supply  from  the  city  municipality  at  a  flat  rate,  after  the 
refusal  of  permission  from  such  owner  and  without  any  permission 
from  the  city,  the  person  wrongfully  appropriating  the  water  is  properly 
convicted  on  a  charge  alleging  the  theft  thereof  from  the  city.  K.  v. 
Hutton  (1911),  24  Can.  Cr.  Cas.  212,  19  W.L.B.  907  (Alta.) ;  Ferens 
V.  O'Brien,  11  Q.B.D.  21,  52  L.J.M.C.  70;  B.  v.  White,  1  Dears.  C.C.  203, 
22  L.J.M.C.  123. 

Living  ereatnres  capable  of  Mug  Btolen*— Living  creatures  wM  by 
nature, 

345.  All  tame  living  creatures,  whether  tame  by  nature  or 
wild  by  nature  and  tamed,  shall  be  capable  of  being  stolen : 
Provided  that  tame  pigeons  shall  be  capable  of  being  stolen  k> 
long  only  as  they  are  in  a  dovecot  or  on  their  owner's  land. 

2.  All  living  creatures  wild  by  nature,  such  as  are  not  com- 
monly found  in  a  condition  of  natural  liberty  in  Canada,  shall, 
if  kept  in  a  state  of  confinement,  be  capable  of  being  stolen,  not 
only  while  they  are  so  confined  but  after  they  have  escaped  from 
confinement. 

3.  All  other  living  creatures  wild  by  nature  shall,  if  kept  in  a 
state  of  confinement,  be  capable  of  being  solen  so  long  as  they 
remain  in  confinement  or  are  being  actually  pursued  after 
escaping  therefrom,  but  no  longer. 

4.  A  wild  living  creature  shall  be  deemed  to  be  in  a  state  of 
confinement  so  long  as  it  is  in  a  den,  cage  or  small  indosure, 
stye  or  tank,  or  is  otherwise  so  situated  that  it  cannot  escape 
and  that  its  owner  can  take  possession  of  it  at  pleasure. 

5.  Wild  creatures  in  the  enjoyment  of  their  natural  liberty 
shall  not  be  capable  of  being  stolen,  nor  shall  the  taking  of  their 
dead  bodies  by,  or  by  the  orders  of,  the  person  who  killed  them 
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before  they  are  reduced  into  actual  possession  by  the  owner  of 
the  land  on  which  they  died,  be  deemed  to  be  theft. 

6.  Everything  produced  by  or  forming  part  of  any  living 
creature  capable  of  being  stolen,  shall  be  capable  of  being  stolen. 

Origin]— Bee.  304,  Code  of  1892.    Compare  63-64  Vict.,  Imp.,  ch.  33. 

Theft  of  ammals] — Code  sec.  350,  as  to  animals  generaUy;  Code 
sees.  369,  392,  953,  as  to  theft  of  cattle;  Code  sec.  370,  as  to  dogs  and 
domestic  animals  and  birds. 

Tame  pigeons] — Under  the  common  law,  see  B.  v.  Cheafor  (1851), 
2  Ben.  361.  As  to  unlawfully  killing  or  injuring  tame  pigeons  where 
there  is  no  theft,  see  Code  sec.  393. 

WUd  ammdls  in  captivity] — ^Under  the  common  law,  see  Aplin  v. 
Porritt  [1893]  2  Q.B.  57,  and  Harper  v.  Marcks  [1894]  2  Q.B.  319, 

Breaking  into  cage  with  intent  to  steal  animal] — Code  sec  460. 

Oysterg  In  oyster  bedg  or  fisheries. 

346.  Oysters  and  oyster  brood  shall  be  capable  of  being  stolen 
when  in  oyster  beds^  layings,  or  fisheries  which  are  the  property 
of  any  person,  and  sufficiently  marked  out  or  known  as  such 
property. 

Otvin]-H3ee.  304,  Code  of  1892. 
Theft  of  oy0ter«]*--Code  sec.  371. 

TlMft  defined^— AsporUtlon^—Altlioiigh  no  attenpt  to  ceneeal  taJdng; 
— -Purpose  ef  taking. 

347.  Theft  or  stealing  is  the  act  of  fraudulently  and  without 
colour  of  right  taking,  or  fraudulently  and  without  colour  of 
right  converting  to  the  use  of  any  person^  anything  capable  of 
I)eing  stolen,  with  intent, — 

(a)  to  deprive  the  owner,  or  any  person  having  any  special 

property  or  interest  therein,  temporarily  or  abso- 
lutely of  such  thing  or  of  such  property  or  interest; 
or, 

(b)  to  pledge  the  same  or  deposit  it  as  security;  or, 

(c)  to  part  with  it  under  a  condition  as  to  its  return  which 

the  person  parting  with  it  may  be  unable  to  perform ; 
or, 

(d)  to  deal  with  it  in  such  a  manner  that  it  cannot  be 

restored  in  the  condition  in  which  it  was  at  the  time 
of  such  taking  and  conversion. 
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2.  Tlief t  is  conimitted  wheu  tlie  offender  moves  the  thing  or 
causes  it  to  move  or  to  be  moved,  or  begins  to  cause  it  to  become 
movable,  with  intent  to  steal  it. 

3.  The  taking  or  conversion  may  be  fraudulent,  although 
effected  without  secrecy  or  attempt  at  concealment. 

4.  It  is  immaterial  whether  the  thing  converted  was  taken 
for  the  purpose  of  conversion,  or  whether  it  was,  at  the  time  of 
the  conversion,  in  the  lawful  possession  of  the  person  converting. 

Origin]— Sec.  305,  Code  of  1892;  R.S.a  1886,  ch.  164,  sec  63. 

Statutory  theft  inch*ding  larceny  a/nd  embegglement} — The  commia- 
sioners  appointed  by  the  English  Government  in  1884  to  draft  a  Crim- 
inal Code  proposed  to  do  away  with  the  term  lareeny  and  our  definition 
of  theft  is  taken  from  their  draft.  Indeed,  our  Criminal  Code  is,  with 
some  modifications,  founded  on  the  English  draft  Code  which  was  not 
enacted  by  their  Parliament.  It  will  be  seen  that  while  the  "Rpgliah 
idea  of  theft  was  particularly  associated  with  the  idea  of  ''violent  dis- 
possession of  the  owner's  property"  the  statutory  enactments  from 
time  to  time  have  been  in  the  direction  of  accentuating  and  extending 
the  idea  of  intention  to  fraudulently  convert  to  one's  use  that  which 
rightfully  belongs  to  another,  ft.  v.  Thompson  (1911),  I  W.W.B.  277, 
21  Can.  Cr.  Cas.  80,  per  Simmons,  J. 

The  Code  definition  of  "theft"  (sec.  347)  provides  that  certain 
acts  interfering  with  the  rights  of  "owners"  of  prc^rty  shall  be 
punishable  as  crimes;  but  it  is  the  provincial  legislatures  that  have  to 
do  with  fixing  the  relationship  between  individuals  that  constitute 
"ownership,"  at  least  where  the  federal  Parliament  has  not  assiuned 
to  define  that  term.  B.  v.  Hassell  [1917]  2  W.W.B.  48,  at  50,  17  Can. 
Cr.  Cas.  322  (Alan.).  The  statute  191G  Man.  ch.  13  giving  a  sUtutory 
"right"  in  the  crop  to  the  landlord  ou  a  crop-sharing  lease  held  not  to 
give  the  landlord  the  *'  ownership  "  of  any  specific  portion  of  the  crop 
while  it  is  still  undivided.  Ibid,  per  Cumberland,  County  Judge.  And 
see  R.  V.  Tessier,  5  Can.  Cr.  Cas.  73,  as  to  the  phrase  '  *  special  property 
or  interest." 

For  the  purposes  of  larceny,  that  man  is  the  owner  of  goods 
who,  as  against  the  taker,  is  entitled  to  the  possession  of  the  goods 
taken.  The  taker  cannot  set  up  ju8  tertU  against  such  an  owner,  unless 
the  taking  was  effected  with  or  in  the  belief  that  he  had  the  authority 
of  the  third  person:  Ency.  of  English  Law,  2nd  ed.,  vol.  8|  p.  51.  It  is 
quite  immaterial  for  purposes  of  theft  whether  the  possessor  of  goods 
seized  larcenoiisly  has  or  has  not  any  real  right  to  them.  One  thief 
can  steal  stolen  goods  from  another:  ibid.;  Boscoe,  Criminal  Evidence, 
13th  ed.,  1908,  p.  527. 

So  where  all  of  the  elements  of  theft  exist,  the  prosecution  may  be 
for  that  offence,  although  the  same  facts  show  an  offence  under  another 

422 


Theft  [§B47] 

Dominion  statute,  ex,  gr.,  the  Indian  Act,  R.  v.  Beboning,  17  O.L.R.  23, 
13  Can.  Cr.  Gas.  405;  Cr.  Code  sec.  15. 

Where  hay  was  taken  with  intent  to  steal  it,  by  a  person  acting  as 
caretaker  of  an  Indian  on  lands  part  of  an  Indian  reserve,  it  was 
held  that  a  charge  of  theft  was  sustainable  whether  the  Indian  had  a 
right  to  poesession  without  a  location  title  under  ss.  21,  22  of  the 
Indian  Act,  B.S.C.  1906,  c.  81,  or  not,  or  whether  the  superintendent  of 
Indian  Aif airs  might  have  prevented  the  removal  of  the  hay  or  not.  B. 
V.  Beboning,  17  O.L.K.  23,  13  Can.  Cr.  Cas.  405. 

Fraudulently  taking  or  converting  with  intent} — Prima  fade  a 
person  is  supposed  to  have  the  mental  capacities  usual  to  a  person  of 
his  years  and  appearance.  If  a  man  found  a  baby  with  a  roll  of  bills 
in  its  hands  and  he  took  them  and  applied  them  to  his  own  use,  there 
can  be  little  doubt  that  he  should  be  deemed  guilty  of  theft.  Dictum 
per  Harvey,  C.J.;  in  R.  v.  Wallace  (1915),  8  W.W.R.  671,  673,  8  Alts. 
L.B.  472.  Similarly,  if  he  took  from  one  whom  he  knew  to  be  an  im- 
becile and  who  consequently  could  have  no  will  to  give  it  to  him;  but 
if  he  thought  the  person  was  capable  of  and  had  the  intention  to  let 
him  have  the  money,  the  criminal  intention,  or  mens  rea,  would  be 
absent  and  there  would  be  no  theft.    B.  v.  Wallace,  supra.   . 

On  a  charge  of  theft,  when  the  facts  are  compatible  with  an  honest 
mistake  on  the  defendant's  part,  there  must  be  a  direction  on  intent 
to  steal.    B.  v.  Sturgess,  9  Cr.  App.  B.  120. 

Where  defendant  has  sold  some  of  the  goods  alleged  to  be  stolen 
by  him,  it  may  be  necessary  to  direct  the  jury  on  the  question  whether 
he  intended  to  account  to  the  owners  for  the  proceeds.  B.  v.  Sturgess, 
9  Cr.  App.  B.  120. 

The  circumstances  may  negative  any  intent  to  steal.  B.  v.  Ford, 
13  B.C.B.  109,  12  Can.  Cr.  Cas.  555  {re  taking  money  lost  at  cards 
under  belief  that  the  loser  had  been  cheated) ;  B.  ▼.  Wade,  11  Cox  C.C. 
549;  B.  v.  Lyon,  29  Out.  B.  497,  2  Can.  Cr.  Cas,  242;  B.  v.  Clark,  3 
O.L.B.  176,  5  Can.  Cr.  Cas.  235. 

Evidence  of  prior  or  subsequent  acts  of  accused  in  proof  of  intent 
or  guilty  Icnowledge} — There  is  an  essential  difference  between  evidence 
tending  to  show  generally  that  the  accused  has  a  fraudulent  or  dishonest 
mind,  which  evidence  is  not  admissible,  and  evidence  tending  to  show 
that  he  had  a  fraudulent  or  dishonest  mind  in  the  particular  transaction, 
the  subject-matter  of  the  charge  being  then  investigated,  which  evidence 
is  admissible  where  that  issue  is  raised.  Minehin  v.  The  Eang  [1914]  6 
W.W.B.  800,  23  Can.  Cr.  Cas.  414  (Can.).  It  has  been  laid  down  that 
to  make  such  evidence  admissible  there  must  be  a  nexus  or  connection 
between  the  act  charged  and  the  facts  relating  to  previous  or  subse- 
quent transaetiona  which  it  is  sought  to  give  in  evidence.  Thompson  v. 
Director  of  Public  Prosecutions  (1918),  87  L.J.K.B.  478.  See  The 
Queen  v.  Bhodes  [1899]  1  Q.B.  77,  per  Lord  Bussell,  0,  J.,  and  B.  v. 
Ellis  [1910]  2  K.B.  746;  B.  v.  Boyle  [1914]  3  K.B.  339,  10  Cr.  App. 
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B.  180;  B.  V.  West,  12  Cr.  App.  B.  145;  B.  v.  Mason  (1914),  10  Cr. 
App.  B.  160;  B.  v.  Bodley,  9  Cr.  App.  B.  69;  B.  v.  "Wilks  (1914),  10 
Cr.  App.  20;  B.  V.  Mailloux,  3  Pugsley  (N.B.),  493;  B.  v.  HendersHott, 
26  Out  B.  678. 

Where  eridence  of  "siiiiilar  acts"  is  admissible  to  show  intent,  the 
judge  should  direct  the  jury  on  the  limits  of  the  use  which  thej  may 
make  of  such  evidence.    B.  v.  Smith  (1915),  11  Cr.  App.  B.  230. 

Before  an  issue  can  be  said  to  be  raised  which  would  permit  the 
introduction  of  evidence  by  the  prosecution  of  other  criminal  acts  in 
proof  of  intent  or  guilty  knowledge,  it  must  have  been  raised  in  sub- 
stance, if  not  in  so  many  words,  and  the  issue  so  raised  must  be  one  to 
which  the  prejudicial  evidence  is  relevant.  Thompson  v.  Director  of 
Public  Prosecutions  (1918),  87  L.J.K.B.  478,  484  (H.L.). 

'*  Without  colour  of  fight"'} — The  taking  must  be  without  colour  of 
right.  B.  V.  Wade,  11  Cox  C.C.  549;  B.  v.  Famborough  [1895]  2  Q.B. 
484,  64  L.J.M.C.  270.  Whether  the  goods  were  or  were  not  taken  bona 
fide  under  a  claim  of  right  is  a  question  for  the  consideration  of  the 
jury  upon  a  proper  instruction  upon  the  law  applicable  to  the  par- 
ticular case.  B.  v.  Famborough,  supra ;  and  see  B.  v.  Mallison,  20  Cox 
C.C.  204;  B.  v.  Thurbom,  1  Den.  C.C.  388,  18  L.J.M.C.  140;  B.  v.  Lyon, 
2  Can.  Cr.  Cas.  242;  B.  v.  Johnson,  8  Can.  Cr.  Cas.  123,  7  O.L.B.  525; 
B  V.  Bipplinger,  14  Can.  Cr.  Cas.  Ill;  B.  v.  Comeau  (1914),  43  N.B. 
B.  177,  25  Can.  Cr.  Cas.  165  (re-possession  by  conditional  vendor). 

The  fraudulent  nature  of  the  dealing  is  to  be  the  test  of  whether 
the  wrongful  conversion  is  or  is  not  to  be  treated  as  theft.  Kelly  v. 
The  King  [1917]  1  W.W.B.  463,  468,  54  8.C.B.  220,  27  Can.  Cr.  Cas. 
282  (Can.),  per  Idington,  J.;  and  see  same  case  below,  B.  v.  Kelly 
[1917]  1  W.WJfc.  46,  27  Can.  Cr.  Cas.  140,  27  Man.  B.  105,  and  B. 
V.  Kelly,  10  W.W.B.  1345,  27  Can.  Cr.  Cas.  94  (Man.)  ;  B.  v.  Schyffer, 
15  B.C.B.  338,  17  Can.  Cr.  Cas.  191. 

"Anything  capable  of  being  stolen"] — Code  sees.  344-346.     Where 
authorities  having   custody   of  moneys   on   behalf   of   the   Crown   pay 
such  moneys  away  to  a  government  contractor  with  the  intention'  of 
passing  the  property,  it  has  been  doubted  whether  the  contractor  can 
be  held  guilty  of  theft  if  he  took  the  government  cheque  on  the  bank 
where  the  money   was  deposited,   under  cover  of   false  items  in   his 
account  connived  at  by  the  government  authorities.    B.  v.  Kelly  [1917] 
1  W.W.B.  463,  54  S.C.B.  220,  27  Can.  Cr.  Cas.  282,  varying  B.  v.  Kelly 
[1917]   1  W.W.B.  46,  27  Can.  Cr.  Cas.  140,  27  Man.  B.  105.     There 
would   at  least  be  an  obtaining   of  money   by   false   pretences   imder 
such  circumstances.    B.  v.  Kelly  [1917]  1  W.W.B.  46.    It  is  suggested 
by  Idington  J.,  in  the  last-mentioned  case,  that  the  government  bank 
credit,  the  chose  in  action,  would   possibly  not  be  within  the  phrase 
"anything  capable  of  being  stolen''  (Code  sees.  344,  347),  but  that  if 
the  accused  by  reason  of  his  fraudulent  acts  was  not  entitled  to  receive 
any  of  the  cheques  issued  to  him  he  had  no  right  to  convert  the  cheques 
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to  his  use,  and  that  they  remained  the  property  of  the  Grown  and 
recoverable  by  the  Crown  until  passed  into  the  hands  of  the  bank 
without  notice.  In  that  view  the  prosecution  might  be  for  theft  of  the 
cheques.  The  case  was  disposed  of  on  other  grounds.  It  would  seem 
to  follow  that  if  the  taking  of  the  cheque  was  theft,  the  like  charge 
might  be  laid  in  respect  of  the  money  withdrawn  for  the  benefit  of  the 
payee  by  means  of  that  cheque.  Compare  R.  y.  Dessauer,  21  U.C.Q.B. 
231  (Ont.) ;  B.  v.  Moreton  (1913),  8  Cr.  App.  B.  214,  217,  distingoishing 
B.  V.  Gardner,  26  L.J.M.C.  100,  7  Cox  C.C.  136;  B.  v.  Abbott,  1  Den. 
C.C.  273 ;  B.  v.  Kcnrick,  12  L. J.M.C^136,  5  Q.B.  49. 

*' Owner  "1 — A  crop  raised  by  the  widow  of  an  intestate  on  the 
land  belonging  to  his  estate  before  the  taking  out  of  any  letters  of 
administration,  belongs  to  her  as  against  a  land  mortgagee's  right  of 
distress;  and  persons  taking  it  with  her  authority  are  not  liable  to 
eonTietion  for  theft  although  they  and  she  may  be  eiyilly  liable  in 
trespass  to  the  personal  representative  of  the  estate  under  the  Devo- 
lution of  Estates  Act,  B.S.8.  1909,  ch.  43,  B.  v.  Tchetter  [1918]  1 
W.W.B.  934.    And  see  note  to  sec  347,  supra,  on  statutory  theft. 

"Person  having  any  gpecial  property  or  interest* '"^ — ^Bef erring  to 
the  phrase  "special  property  or  interest"  as  used  in  sec  347,  Judge 
Cumberland  said  in  B.  v.  Hassell  [1917]  2  W.W.B.  48,  27  Can.  Cr.  Gas. 
322: 

''I  think  it  probably  was  intended  to  cover  nothing  that  was  not 
covered  by  such  expressions  as  'special  ownership'  and  'special 
property'  as  need  in  larceny  cases  in  England.  If  this  is  so  I  take  it 
possession  is  a  necessary  element  of  such  special  property  or  interest. 
AH  the  instanees  of  special  property  that  I  find  in  the  English  authori- 
ties  were  cases  of  baOees,  pawnees,  carriers,  agisters  and  such  like,  where 
the  persons  said  to  have  such  special  property  in  a  .chattel  were  in 
possession  of  it,  or  at  least  had  the  right  to  the  immediate  possession 
of  it. ' ' 

A  person  who  has  a  right  as  against  the  world  at  large  to  do  with 
or  to  any  movable  thing  anything  which  the  law  does  not  specifically 
forbid  him  to  do  with  or  to  it,  and  the  right  to  prevent  all  other 
persons  from  doing  therewith  or  thereto  anything  whatever  which  they 
are  not  specifically  authorized  to  do,  either  by  law  or  by  his  consent,  is 
said  to  be  the  general  owner  of  that  thing,  and  that  thing  is  said  to 
be  his  property,  although  he  may  have  limited  the  above-mentioned 
rights  respecting  it  as  regards  particular  persons  by  contract.  Stephen  '^ 
Digest  of  Crim.  Law,  art.  280;  2  Austin's  Jurisprudence,  876,  965. 

Every  person  to  whom  the  general  owner  of  a  movable  thing  has 
given  a  right  to  the  possession  as  against  the  general  owner  is  said  to 
be  the  special  owner  thereof,  or  to  have  a  special  property  therein,  and 
such  special  property  is  not  divested  if  the  special  owner  parts  with  the 
possession  under  a  mistake.    B.  v.  Vincent,  2  Den.  464. 
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Every  person  who  has  obtained  by  any  means  the  possession  of  any 
movable  thing  ia  deemed  to  be  the  special  owner  thereof,  as  against 
any  person  who  cannot  show  a  better  title  thereto.  Stephen's  Digest 
Grim.  Law,  art.  283. 

When  one  person  delivers,  or  causes  to  be  delivered,  to  another  any 
movable  thing  in  order  tliat  it  may  be  kept  for  the  person  making  the 
delivery,  or  that  it  may  be  used,  gratuitously  or  otherwise,  by  the  person 
to  whom  the  delivery  is  made,  or  that  it  may  be  kept  as  pledge  by  the 
person- to  whom  the  delivery  is  made,  or  that  it  may  be  carried,  or  that 
work  may  be  done  upon  it  by  the  person  to  whom  delivery  is  made 
gratuitously  or  not,  and  when  it  is  the  intention  of  the  parties  that  the 
specific  thing  so  delivered,  or  the  article  into  which  it  is  to  be  made, 
shall  be  delivered  eitlier  to  the  person  making  the  delivery  or  to  some 
other  person  appointed  by  him  to  receive  it,  the  person  making  the 
delivery  is  said  to  bail  the  thing  delivered ;  the  act  of  delivery  is  called 
a  bailment;  the  person  making  the  delivery  is  called  the  bailor;  and 
the  person  to  whom  it  is  made  is  called  the  bailee.  Stephen's  Digest 
of  Grim.  Law,  art.  285 ;  Coggs  v.  Bernard,  1  Sm.  L.G.  201 ;  B.  v.  Hassall, 
L.  &  C.  58. 

The  words  "  special  property  or  interest "  are  intended  to  cover 
cases  in  which  there  is  a  right  to  possession  although  no  property  right. 
R.  V.  Tessier  (1900),  10  Que.  Q.B.  45,  5  Can.  Cr.  Gas.  73;  E.  v. 
Ripplinger,  14  Can.  Cr.  Gas.  Ill  (Sask.) ;  R.  v.  Hassell  [1917]  2  W.W.R. 
48  (Man.);  Hayden  v.  Crawford,  3  U.C.R.  (O.S.)  583  (Ont.) ;  Camp- 
bell y,  McKinnon,  14  Man.  R.  42;  Robinson  v.  Lett,  2  Sask.  L.B.  276. 

If  the  property  in  the  goods  passes  under  a  document  transferring 
the  legal  title,  although  as  security  only,  the  fraudulent  conversion  as 
against  the  holder  of  that  legal  title  does  not  require  to  be  based  on 
any  special  property  or  interest;  the  charge  in  that  ease  may  be  for 
stealing  from  such  holder  as  the  owner  of  the  goods.  R.  v.  Ripplinger, 
14  Can.  Cr.  Gas.  Ill  (Sask.). 

The  validity  of  an  alleged  chattel  mortgage  or  other  document  pur- 
porting to  transfer  title  may  for  the  purposes  of  a  prosecution  for 
theft  or  for  the  purposes  of  a  defence  of  that  prosecution,  be  attacked  in 
the  criminal  proceedings.     R.  v.  Ripplinger,  supra. 

A  conditional  vendee  of  goods  holding  possession  under  a  contract 
reserving  title  therein  to  the  conditional  vendor,  has  a  special  property 
or  interest  in  them.  R,  v.  Gomeau  (1914),  R.  v.  Comeau,  43  N.B.R. 
177,  25  Can.  Cr.  Gas.  165. 

8o  has  the  tutor  of  a  minor  appointed  under  Quebec  law  in  respect 
of  the  minor's  movable  property.  Guillet  v.  The  King  (1904),  12  Can. 
Cr.  Gas.  186. 

A  sheriff  who  has  seized  goods  under  execution  and  to  whom  the 
debtor  has  given  a  bond  or  undertaking  to  hold  possession  for  him,  has 
a  special  property  or  interest  in  the  goods  seized;  and  the  debtor  steals 
the  goods  if  he  sells  them  without  the  sheriff's  authorization.     R.  v. 
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Hrycrink  (1»15),  8  Sask.  L.B.  850,  8  W.W.B.  1169,  24  Can.  Cr.  Cas. 
283;  Dodd  v.  Vail,  6  Sask.  L.B.  22;  Dodd  v.  Vail,  23  W.L.R.  903; 
Dizon  y.  MeKay,  21  Man.  B.  762 ;  B.  y.  Knight,  1  Gr.  App.  B.  186. 

But  an  applicant  for  a  railway  freight  car  under  the  Manitoba 
Grain  Act,  Can.,  has  no  ''special  property  or  interest"-,  in  the  car,  at 
least  until  the  notice  of  assigning  the  car  to  him  has  been  received  by 
him.    B.  V.  McElroy,  11  Can.  Cr.  Cas.  34,  6.  Terr.  L.B.  10. 

A  crop  sharing  lease  containing  no  express  transfer  of  title  in  a 
share  of  the  growing  crop  would  probably  be  held  to  confer  on  the  land- 
lord no  property  in  the  share  he  was  to  get  after  the  reaping  or  thresh- 
ing of  the  crop  until  that  event  had  happened.  B.  v.  Hassell  [1917 J, 
2  W.WJS.  48  (Man.) ;  and  this  notwithstanding  a  provincial  statute 
giving  the  landlord  in  respect  of  the  share  of  the  crops  agreed  to  be 
given  hini)  a  "right"  in  priority  to  the  tenant  or  those  claiming  under 
him,  which  would  afford  the  landlord  protection  in  interpleader  with 
execution  creditors  of  his  tenant,  but  would  not  enable  him  to  bring 
replevin  for  any  specific  portion  of  the  crop  whil^  it  remained  un- 
divided. B.  v.  Hassell,  supra;  Man.  Stat.  1915,  ch.  13,  sec.  2.  If  the 
effect  of  a  statute  of  that  character  were  that  the  landlord  became  a 
tenant  in  common  of  the  growing  crop,  a  charge  framed  on  that  basis 
might  be  sustained  under  sec.  362  (theft  between  co-owners).  See  B. 
V.  Hassell,  supra. 

Sub'Sec  (2) — ** Begins  to  cause  it  to  become  movable"] — To  grasp 
a  purse  in  another's  pocket  and  draw  it  merely  to  the  edge  of  the  pocket 
with  intent  to  steal,  is  theft,  although  the  accused  was  not  successful 
in  getting  the  purse  completely  out  of  the  pocket.  B.  v.  Taylor  [1911] 
1  K.B.  674. 

Identity  of  property  stolen  with  that  fownd.  wi  possession  of  accused} 
— ^When  a  defendant,  charged  with  theft,  disputes  the  identity  of 
property  found  in  his  possession  with  that  stolen,  there  must  be  a  clear 
direction  to  the  jury  on  the  issue  of  identity.  Bex  v.  Bruhin,  11  Cr. 
App.  B.  276;  Bex  v.  Buol,  11  Cr.  App.  B.  305. 

Theft  by  clerks  and  servants} — Code  sees.  347,  359. 
Theft  by  agents  or  others  required  to  account} — Code  sees.  355,  356, 
357,  358  (punishment),  348  (exceptions). 

Theft  by  owner  against  person  having  special  property  or  interest} 
— Code  see.  352. 

Theft  by  person  halting  special  property  against  owner} — Code  sec. 
352. 

Unlawful  detention  of  goods  by  bailee} — A  refusal  of  the  borrower 
to  return  to  the  lender  the  thing  borrowed  when  it  should  be  returned, 
and  setting  up  a  false  claim  of  lien  upon  it  may,  if  the  intention  in 
making  such  elaim  was  not  bona  fide,  amount  to  theft,  although  there 
was  no  unequivocal  act  of  conversion.  B.  v.  Wakeman  (1912),  8  Cr. 
App.  B.  18;  and  see  B.  v.. Jackson,  9  Cox  C.C.  505;  B.  v.  Weekes,  10 
Cox  C.C.  224;  B.  y.  Oxenham,  13  Cox  C.C.  349,  46  L.J.M.C.  125. 

427 


[§W71  Criminal  Code  (Pabt  VII) 

Theft  by  lessee  against  reversioner'i — Code  sec.  352. 

Theft  by  (me  joint  owner  against  another] — Code  sec.  352. 

21^ ft  by  one  tenaiit  in  common  against  another] — Code  see.  352. 

Theft  by  one  partner  against  another] — Code  sec  352,  mud  as  to 
mining  partners  sec.  353. 

Theft  by  company  directors,  etc.,  of  company  or  soeiety] — Code  see. 
352. 

Theft  as  between  husband  and  wife] — Code  see.  354. 

Theft  by  assisting  one  spouse  to  take  or  convert  against  the  other, 
fraudulently  and  without  colour  of  right] — Code  sec.  354  (a). 

Theft  by  Jcnowir^ly  receiving  property  fraudulently  converted  by  one 
spouse  against  the  other] — Code  see.  354  (b). 

Theft  by  trick] — On  an  indictment  for  larceny  by  trick,  the  jury 
mnst  be  specifically  directed  on  the  point  whether  there  was  an  inten- 
tion to  pass  the  property.  R.  v.  Hilliard  (1913),  83  L.J.K.B.  439,  23 
Cox  C.C.  617,  9  C^.  App.  B.  171.  There  may  be  an  intention  to  pass  the 
property  only  on  the  happening  of  a  certain  event.  Oppenheimer  v. 
Fraser  [1907]  2  K.B.  50.  In  B.  v.  Solomon  (1890),  17  Cox  C.C.  93, 
what  is  known  as  the  purse  trick  was  held  not  to  be  larceny  by  a 
trick;  the  determining  factor  is  the  state  of  mind  of  the  person  who 
receives  the  property.  In  B.  v.  Buckmaster,  20  Q.B.D.  182,  16  Cox 
C.C.  339,  the  prisoner  was  convicted  although  the  prosecutor  admitted 
that  he  did  not  expect  to  get  the  same  coins  back. 

Betaining  goods  sent  on  the  faith  of  a  promise  to  pay  for  them  on 
delivery  may  amount  to  larceny  by  a  trick.  Bex  v.  Edmnndson,  8  Cr. 
App.  B.  107. 

Single  theft  if  various  takings  are  in  substance  the  one  transaction] 
— A  recent  American  case  states  the  rule  thus:  If  several  different 
articles  have  been  stolen  in  substantially  the  same  transaction;  if  the 
different  asportations  are  prompted  by  one  design,  one  purpose,  one 
impulse,  they  are  a  single  act  without  regard  to  time,  and  the  value  of 
the  different  articles  may  be  aggregated  in  order  to  make  out  a  charge 
of  ''grand  larceny"  depending  on  the  total  value,  although  by  reason 
of  the  small  values  of  each  of  the  articles  stolen  the  larcenies  if  sep- 
arate would  be  petit  larceny  only.  If  the  larcenies  were  distinct  they 
cannot  be  aggregated  so  as  to  make  the  value  of  the  property  stolen 
sufficient  to  constitute  grand  larceny  where  the  value  of  the  property 
taken  at  any  one  time  was  not  sufficient  for  that  purpose.  Be  Jones  46 
Mont.  B.  122,  125;  126  Pac.  929. 

The  case  may  be  treated  as  one  continuous  act  of  theft,  although 
there  were  a  number  of  distinct  takings.  B.  v.  Minchin  (1914),  6 
W.W.B.  800,  805;  Begina  v.  Kenwood,  22  L.T.B.  486,  11  Cox  C.a  526; 
Bex  V.  Bleasdale,  2  Car.  &  K.  765;  Begina  v.  Slack,  L.B.  7  Q.B.  408; 
Begina  v.  Balls,  L.B.  1,  C.C.B.  328,  40  L.J.M.C.  148. 

Evidence  that  during  a  defined  period  of  six  months  a  deficieney 
had  occurred  equal  to  the  amount  by  which  the  accused  had  falsified 
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an  entry  in  his  employer's  books  at  or  about  the  date  at  whieh  he  is 
charged  with  having  embezzled  this  sum,  accompanied,  as  it  was,  by 
evidence  warranting  the  inference  that  the  money  stolen  had  reached 
his  hands  and  had  been  misappropriated  by  him,  suffices  to  sustain  a 
conviction  for  theft  of  the  entire  sum  (although  it  may  have  been 
taken  in  numerous  small  amounts  at  different  times  during  the  period 
covered  by  the  evidence)  without  otherwise  proving  the  taking  of  each 
or  any  of  such  several  amounts.  Minchin  v.  The  King  (1914),  6  W.W.R. 
800,  23  Can.  Cr.  Cas.  414,  dismissing  appeal  from  B.  v.  Minchin  (1913), 
5  W.W.iL  1028,  7  Alta.  L.B.  148,  22  Can.  Cr.  Cas.  254. 

Presumption  from  recent  possession} — There  is  no  reason  why  the 
prosecution  should  not  give  direct  evidence  of  the  theft  although  also 
relying  upon  presumptions  arising  from  recent  possession.  R.  v.  MeClain 
(1915),  7  W.W.R.  1134,  30  W.L.B.  388,  23  Can.  Cr.  Cas.  488  (Alta.). 

As  the  trial  goes  on,  the  burden  of  proof  may  be  shifted  from  the 
prosecutor  to  the  accused  by  the  proof  of  facts  which  raise  a  pre- 
sumption of  his  guilt.  Thus  A.  is  accused  of  stealing  a  five-dollar 
note.  The  burden  of  proof  is  on  the  prosecution.  He  is  shown  to  be 
in  possession  of  the  note  soon  after  the  fact.  The  burden  of  proof  is 
shifted  to  A.    B.  v.  Theriault  (1904),  11  B.C.B.  117,  8  Can.  Cr.  Cas.  460. 

A.  shows  that  the  note  was  given  him  in  change  for  a  ten-dollar  note. 
The  burden  of  proof  is  again  shifted  to  the  prosecution.  B.  'v,  Lang- 
mead,  9  Cox  C.C.  464;  B.  v.  Partridge,  7  C.  &  P.  551;  B.  v.  Adams,  3 
C.  ft  P.  600;  B.  V.  Schama  (1915),  84  L.J.K.B.  396,  11  Cr.  App.  B. 
45  (on  an  indictment  for  receiving). 

While,  under  the  criminal  law,  the  accused  person  is  not  called 
upon  to  explain  suspicious  circumstances,  there  may  yet  come  a  time 
when,  circumstantial  evidence  having  enveloped  him  in  a  strong  network 
of  inculpatory  facts,  he  is  bound  to  make  some  explanation  or  stand 
condemned.    Bex  v.  Jenkins,  14  B.C.B.  61,  14  Can.  Cr.  Cas.  221. 

The  burden  of  giving  a  reasonable  explanation  of  possession  of 
stolen  goods  is  upon  the  person  in  whose  possession  they  are  found. 

B.  V.  Langmead  (1864),  9  Cox  C.C.  464,  I».  &  C.  427;  B.  v.  Cumoek 
(1914),  10  Cr.  App.  B.  207,  24  Cox  C.C.  440;  B.  v.  Crowhurst  (1844), 
1  C.  ft  K.  370;  B.  v.  Smith  (1846),  2  C.  ft  K.  207;  B.  v.  Gordon,  2 
Cr.  App.  B.  285;  B.  v.  Poolman,  3  Cr.  App.  B.  36. 

It  would  seem  that  the  satisfactory  account  to  displace  the  pre- 
sumption arising  from  recent  possession  may  be  given  either  at  the  timji* 
of  the  finding  or  later  at  the  trial.  B.  v.  Schama  (1915),  84  L.J.K.B. 
396.  While  it  may  be  in  the  interest  of  the  accused  to  present  the 
reasonable  account  or  explanation  at  the  time  of  his  arrest  or  on  the 
discovery  of  the  goods  by  the  true  owner  thereof,  there  seems  no  good 
reawm  why  he  should  not,  if  he  chooses,  reserve  his  explanation  until 
the  trials  when  he  may  be  better  able  to  substantiate  it  by  the  testimony 
of  others  as  well  as  his  own;  but  see  contra,  B.  v.  McKay  (1900),  34 
N.8.B.  540,  541. 
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On  a  charge  of  theft  of  goods  from  a  store,  evidence  of  the  finding 
in  prisoner's  house -of  the  goods  and  of  keys  fitting  the  store*  doors, 
and  of  the  fact  that  the  goods  were  in  the  store  exposed  for  sale  at 
the  time  of  the  alleged  theft  and  had  not  been  sold,  is  sufficient  to 
put  the  onus  upon  the  prisoner  of  accounting  for  his  possession.  Under 
such  circumstances  it  is  not  necessary  for  the  Crown  to  prove  that  the 
goods  had  not  passed  from  the  possession  of  the  owners  by  some  means 
other  than  sale.    R.  v.  Theriault,  11  B.C.R.  117,  8  Can.  Cr.  Caa  460. 

If  the  explanation  of  the  accused  in  a  case  of  recent  possession  of 
stolen  goods  is  given  on  discovery  of  the  goods  and  it  is  thought  reason- 
able, there  is  no  presumption  and  no  onus  on  the  prisoner.  B.  v.  Hagan 
(1913),  9  Cr.  App.  B.  25. 

The  possession  must  not  be  at  a  time  remote  from  .the  theft  having 
regard  to  the  nature  of  the  goods;  but  it  may  be  considered  along  with 
other  implicating  circumstances,  such  as  false  statements  by  the  accused 
and  the  manner  by  which  he  disposed  of  the  goods,  where  without  such 
implicating  circumstances  it  would  not  be  considered  as  raising  any 
presumption.  See  R.  v.  Starr,  40  U.C.Q.B.  268  (Ont.) ;  B.  v.  Adams, 
3  C.  &  P.  600. 

Theft  6y  appropriating  lost  articlesi — The  finder  of  anything  lost 
or  mislaid  is  not  to  be  convicted  of  theft  of  the  thing  unless  at  the 
time  of  the  taking  or  conversion  he  is  shown  to  have  taken  or  converted 
it,  believing  that  the  owner  could  be  found.  B.  v.  Carswell  (1916),  26 
Can.  Cr.  Cas.  288,  34  W.L.B.  1042,  10  W.W.B.  1027  at  1037,  dictum 
per  Beck,  J.  (Alta.);  B.  v.  Moore,  30  L.J.M.C.  77;  B.  v.  Shea,  7  Cox 
CO.  147;  B.  V.  Preston,  2  Den.  C.C.  353.  The  question  for  the  jury  is 
whether  the  accused  believed  he  could  find  the  owner.  B.  v.  Knight, 
12  Cox  C.C.  102. 

Property  left  on  the  desk  provided  for  the  use  of  customers  of  a 
bank  and  not  afterwards  claimed  is  not  lost  within  the  meaning  of  the 
rule  giving  the  finder  of  lost  property  title  thereto.  It  is  under  the 
protection  of  the  bank  and  a  clerk  in  its  employ  who  finds  it  is  not 
entitled  to  it  as  against  the  bank.  Heddle  v.  Bank  of  Hamilton  (1912), 
2  W.W.B.  560,  17  B.C.B.  306,  affirming  19  W.L.B.  897;  Bridges  v. 
Hawkesworth,  15  Jur.  1079,  21  L.J.q.B.  75,  South  Staffordshire  Water 
Co.  V.  Sharman,  65  L.J.Q.B.  460,  [1896]  2  Q.B.  44;  McEvoy  v.  Medina, 
87  American,  Dec.  735  and  Rincaid  v.  Eaton,  98  Mass.  130. 

So  a  purse  left  on  a  stall  in  a  market  is  stolen  by  the  person  who 
keeps  the  stall  if  he  appropriates  to  his  own  use  and  denies  all  knowledge 
of  it  on  the  customer  returning  to  claim  it.  B.  v.  West,  24  L.J.M.C.  4. 
Qoods  left  in  a  passenger  train  must  not  be  appropriated  by  the  em- 
ployees of  the  railway,  but  turned  over  to  the  company's  lost  property 
department.    B.  v.  Pierce,  6  Cox  C.C.  117. 

Theft  from  an  wnhnown  ownerl — On  a  charge  of  theft  it  in  neces* 
aary  to  prove  ownership  in  some  person  other  than  the  accused,  and  though 
the  owner  may  be  a  person  unknown  he  must  still  be  individualised 
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at  least  by  circumstantial  description.  B.  v.  Jennings  (1916)^ 
10  W.W.IL  1049,  34  W.L.B.  1058,  26  Can.  Or.  Gas.  270  (Alta.) ;  B.  v. 
Carswell  (1916),  10  W.W.B.  1027,  26  Can.  Cr.  Cas.  288,  34  W.L.B. 
1042  (Alta.).  Property  most  be  proved  in  somebody  at  the  trial, 
otherwise  the  presumption  is  that  the  property  was  in  the  prisoner  by 
his  pleading  not  guilty  to  the  indictment.  B.  v.  Carswell,  10  ^.W.B. 
1027, 1038,  citing  Anonymous  case,  8  Mod.  249.  It  is  only  by  indicating 
the  owner  that  it  can  be  established  that  the  taking  or  conversion  was 
against  the  will  of  the  owner.  B.  v.  Jennings,  10  W.W.B.  1049,  1051 
(Alta.);  E.  v.  Carswell,  10  W.W.B.  1027    (Alta.). 

On  a  charge  of  theft  if  the  name  of  the  owner  is  not  known  and 
he  is  dead  or  gone,  but  the  stealing  is  proved,  the  charge  may  be 
laid  as  stealing  from  a  person  unknown.  B.  v.  Carswell,  10  W.W.B.  1027 
(Alta.),  citing  Trainer  v.  Tlie  King,  4  Com.  L.B.  135  (Australia). 
But  if  it  be  not  known  whether  the  goods  were  stolen  or  not,  the 
difficulty  cannot  be  got  o^'er  by  saying  tlie  goods  were  stolen  from  a 
person  unknown.  B.  v.  Carswell,  10  W.W.B.  1027  (Alta.).  The  proof 
of  the  corpus  delicti  need  not  always  be  first  in  order  of  time;  it  may 
be  80  connected  with  the  proof  of  identity  of  the  defendant  as  being 
the  culprit,  that  the  one  point  cannot  be  separated  in  proof  from  the 
other.    Ibid. 

Jirihe  distinguished  from  misappropriated  transportation  charge^ — 

If  a  railway  conductor  misuses  his  employer's  property  for  his  own 
benefit,  eg.,  by  taking  a  bribe  for  some  one's  free  transportation,  he  in 
fact  steals  the  use  of  the  property  and  sells  that;  but  that  is  some- 
thing different  from  stealing  the  money.  B.  v.  Thompson  (1911),  1 
W.W.B.  277,  280,  21  Can.  Cr.  Cas.  80  (Alta.). 

And  in  the  case  of  a  railway  conductor  taking  from  a  passenger  a 
sum  much  less  than  the  regular  fare  received  as  a  bribe  to  allow  the 
passenger  to  ride  without  paying  his  fare,  and  both  given  and  received 
without  any  intention  that  the  money  should  be  paid  to  the  company, 
it  has  been  held  that  the  conductor  is  not  guilty  of  theft  of  the  money 
from  the  railway  company.  B.  v.  Thompson,  supra.  The  bribe  so 
given  and  taken  was  held  in  the  last-mentioned  case  not  to  be  money 
received  by  the  conductor  "on  terms  requiring  him  to  account  for  or 
pay  the  same"  to  the  company  within  the  meaning  of  Code  sec.  355. 
There  might,  of  course,  be  a  prosecution  under  the  statute  dealing  with 
secret  commissions  and  benefits  (Can.  Stat.  1909,  ch.  33).  B.  v. 
Thompson  (1911),  1  W.W.B.  277,  21  Can.  Cr.  Cas.  80  (Alta.),  dis- 
approving of  majority  opinion  in  B.  v.  McLennan,  10  Can.  Cr.  Cas.  1, 
7  Terr.  L.B.  309. 

If,  on  the  other  hand,  the  money  had  been  paid  and  received  as  a 
fare,  although  manifestly  less  than  the  correct  fare,  a  charge  of  theft 
might  be  supported  in  respect  of  his  wilful  failure  to  turn  in  the 
amount  to  the  company.  B.  v.  McLennan  (1905),  7  Terr.  L.B.  309, 
10  Can.  Cr.   Cas.  1;   B.  v.  Sinclair,   36  O.L.B.  510,  27   Can.   Cr.  Cas. 
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327;  10  O.W.N.  119.  Failure  to  issue  a  conductor's  duplex  ticket 
to  the  passenger  paying  his  fare  on  the  train  is  some  evidence 
of  an  intention  to  retain  the  money,  li.  v.  Martin  (1912),  2  W.W.R. 
602,  21  W.L.B.  658,  19  Can.  Cr.  Gas.  376  (Alta.).  8o  also  the  denial 
to  the  railway  superintendent  that  he  had  received  the  fare  is  some 
evidence  of  intention  to  fraudulently  convert.  R.  v.  Martin,  supra. 
If  in  answer  to  the  failure  to  account  with  the  particular  returns  in 
which  the  fare  should  have  been  included,  the  real  defence  raised  was 
a  denial  of  receiving  it,  this  would  dispense  with  the  necessity  of  the 
prosecution  putting  in  strict  proof  that  the  omitted  fare  had  not  been 
accounted  for  at  some  other  time  or  at  some  other  place  than  the  time 
and  place  when  and  where  the  accounting  should  properly  have  been 
made.    B.  v.  Martin,  supra. 

The  prosecution  may  be  either  in  the  province  in  which  in  the 
usual  course  the  money  would  be  accounted  for  or  in  another  province 
in  which  the  money  was  received  from  the  passenger  and  in  which 
there  was  a  failure  to  account  when  required  by  his  superior  in  the 
railway  employ.  B.  v.  Martin,  supra ;  B.  v.  Bogers,  14  Cox  O.C.  22 ;  B.  v. 
Murdoch,  5  Cox  C.C.  360;  B.  v.  Burdett,  4  B.  &  Aid.  95;  B.  v.  Taylor, 
3  B.  &  P.  596;  B.  v.  Sinclair,  (1916)  36  O.L.B.  510,  27  Can.  Or.  Caa. 
327, 10  O.W.N.  119,  per  Olute,  J.  An  appeal  from  the  decision  in  36  O.L.B. 
510,  which  came  up  on  certioraH  process  instead  of  by  a  reserved 
case  or  by  an  appeal  by  leave  on  its  refusal,  was  quashed,  although 
leave  to  appeal  had  been  granted  by  a  judge  of  the  High  Court  Division 
under  Ont.  Crown  Bule  1287,  permitting  an  appeal  by  leave  from  an 
order  in  a  certiorari  xnatter.  B.  v.  Sinclair,  38  O.L.B.  149,  11  O.W.N. 
131,  28  Can.  Cr.  Cas.  350.  If  it  were  intended  to  hold  that  certiorari 
would  not  lie  in  respect  of  a  police  magistrate's  jurisdiction  under  Code 
sec  777  because  the  point  might  have  been  brought  up  by  a  reserved 
case,  the  quashing  of  the  appeal  in  B.  v.  Sinclair,  supra,  is  not  in 
accordance  with  the  practice  in  some  of  the  other  provinces.  See  ft.  v. 
Calvin  [1918]  2  W.W.B,  1039;  B.  v.  Young  Kee  (No.  1)  [1917]  2 
W.W.IL  442  (and  see  B.  v.  Young  Kee  (No.  2),  [1917]  2  W.W.B.  654)  ; 
B.  V.  Emery  [1917]  1  W.W.B.  337,  10  Alta.  L.B.  139,  27  Can.  Cr.  Cas. 
116;  Dierks  v.  Altermatt,  [1918]  1  W.W.B.  719  (Alta.).  But  in  New 
Brunswick  certiorari  has  been  refused  because  of  the  alternative  remedy 
of  appeal  under  Code  sec.  1013.    B.  v.  Limerick,  (1917)  45  N.B.B.  269. 

If  the  conductor  has  paid  over  to  the  company  a  part  of  the  money 
received  from  the  passenger  although  accompanied  by  a  false  voucher 
intended  to  show  that  it  was  received  for  a  shorter  transportation,  this 
may  be  considered  a  recognition  by  the  conductor  that  the  money 
belonged  to  the  company.  B.  v.  Sinclair  (1916),  36  O.L.B.  510,  27  Can. 
Cr.  Cas.  327. 

Attempts} — Code  sees.   72,  570,  571,  949,  950. 

Arrest  without  warrant} — See  sees.  386,  646,  648-650. 

Defending   movahle  property   under   a  claim  of  right] — See   sees. 

56-58. 
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Receiving  stolen  property] — Code  see.  399  where  the  theft  is  indiet- 
able;  Code  sec.  401  where  the  theft  is  punishable  on  summary  convic- 
tion only. 

A  charge  of  theft  does  not  by  implication  include  that  of  having 
received  the  thing  stolen,  and  a>  prisoner  acquitted  on  indictment  for 
theft  cannot,  on  that  account,  plead  autrefois  aequit  to  an  indictment 
for  receiving.  B.  v>.  Chroulx,  18  Que.  K.B.  118,  15  Can.  Or.  Gas.  20; 
and  see  Code  sec.  399. 

Extradition} — ^A  charge  of  "grand  larceny''  in  the  United  States 
is  within  the  extradition  arrangement  in  effect  between  Canada  and 
the  United  States,  as  a  species  of  larceny  or  theft.  Ee  I^ewis,  9  Can. 
Cr.  Cas.  233. 

"Embezzlement"  and  "larceny"  are  extraditable  offences  with  the 
U.S.A.    Extradition  Convention  of  1889. 

The  abandonment  of  the  term  "larceny"  in  Canadian  jurisprudence 
on  the  enactment  of  the  Criminal  Code  of  Canada  subsequent  to  an 
extradition  convention  including  such  offencci  does  not  affect  the  liability 
to  extradition  of  a  person  charged  with  what  was  larceny  at  common 
law  and  is  by  the  Criminal  Code  still  an  offence  in  Canada  under  the 
name  of  "theft"  or  "stealing."  Ee  Gross  (1898),  2  Can.  Cr.  Cas. 
67,  25  A.B.  83  (Ont.). 

Offences  formerly  coming  under  the  term  *  *  embezzlement  *  *  are  desig- 
nated "theft"  under  the  Code.     Sees.  347,  355-357. 

Agent  pledging  goods*— ^errant  feeding  master^s  hone,  etc^  con- 
trary to  orders. 

348.  No  factor  or  agent  shall  be  guilty  of  theft  by  pledging 
or  giving  a  lien  on  any  goods  or  document  of  title  to  goods 
entrusted  to  him  for  the  purpose  of  sale  or  otherwise,  for  any 
sum  of  money  not  greater  than  the  amount  due  to  him  from 
his  principal  at  the  time  of  pledging  or  giving  a  lien  on  the 
same^  together  with  the  amount  of  any  bill  of  exchange  accepted 
by  him  for  or  on  account  of  his  principal. 

2.  Any  servant,  contrary  to  the  orders  of  his  master,  taking 
from  his  possession  any  food  for  the  purpose  of  giving  the  same 
or  having  the  same  given  to  any  horse  or  other  animal  belonging 
to  or  in  the  possession  of  his  master,  shall  not,  by  reason  thereof, 
be  gailty  of  theft 

Oripin]~-Sec.  305,  Code  of  1892 ;  B.S.C.  1886,  ch.  164,  sec.  63.  The 
second  sub-section  of  sec.  348  is  similar  to  the  Imperial  statute,  26-27 
Viet.,  ch.  103,  sec.  1. 

Miiapplicaiion  of  proceeds  of  sale] — See  sees.  355-359. 

Sales  under  consignment  in  British  Columbia] — A  penalty  recover- 
able on  summary  conviction  is  provided  for  failure  to  account  for  sales 
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under  consignment.    B.C.  Statutes,  1916,  ch.  56,  sees.  3*10.    But  it  may 
be  doubted  whether  the  enactment  is  intra  vi^es. 

Fraud  by  oonaiffnor  against  consignee  making  advances] — See  sec. 

Misapplication  of  horse- feed  supplied  to  its  owner's  horses] — The 
second  sub-section,  following  the  Imperial  statute  'to  the  same  effect, 
abrogates  the  rule  laid  down  with  some  dissent  in  the  eases  of  B.  v. 
Morfit,  Buss.  &  By.  307,  B.  v.  Ilandley,  Oarr.  &  M.  547,  and  R.  ▼.  Privett, 
1  Den.  C.G.  193;  Boscoe  Cr.  Evid.,  11th  ed.,  633. 

349.  (Repealed  by  Canada  Statutes  1909,  chap.  9.) 

Killing  animals  with  Intent  to  steaL 

350.  Every  one  commits  theft  aiid  steaks  the  creature  killed 
who  kills  any  living  creature  capable  of  being  stolen  with  intent 
to  steal  the  carcass,  skin,  plumage  or  any  part  of  such  creature. 

Origin]— Sec.  307,  Code  of  1892. 

Theft  of  animals]— Code  sees.  345,  350,  369,  370,  953,  989  (cattle 
brands). 

Fraudulently  taking  cattle  found  astray] — Code  sees.  392,  953,  989 
(cattle  brands). 

Cruelty  to  animals] — See  sees.  542-544A. 

Theft  of  electrieity. 

351.  Every  one  commits  theft  who  maliciously  or  fraudu- 
lently abstracts,  causes  to  be  wasted  or  diverted,  consumes  or 
uses  any  electricity. 

Ori^i»]— 57-58  Vict.,  Can.,  ch.  39,  sec.  10;  45-46  Vict.,  Imp.,  ch.  56, 
sec.  23. 

Compensation] — Where  a  fine  was  imposed  it  was  held  that  the  con- 
viction was  irregular  in  directing  that  part  of  it  be  paid  to  the  electric 
company.    B.  v.  Sperdakes  (1911),  40  N.B.R.  428,  24  Can.  Cr.  Cas.  210. 

Theft  by  eo*owiier  or  by  owner  as  agrainst  person  haviHg  speelal 
pnH^rty  or  interest 

352.  Theft  may  be  committed  by  the  owner  of  anything 
capable  of  being  stolen  against  a  person  having  a  special  property 
or  interest  therein,  or  by  a  person  having  a  special  property  or 
interest  therein  against  the  owner  thereof,  or  by  a  lessee  against 
his  reversioner,  or  by  one  of  several  joint  owners,  tenants  in 
common,  or  partners  of  or  in  any  such  thing  against  the  other 
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persons  interested  therein,  or  by  the  directors,  public  officers  or 
members  of  a  public  company,  or  body  corporate,  or  of  an  unin- 
corporated body  or  society  associated  together  for  any  lawful 
purpose,  against  such  public  company  or  body  corporate  or 
unincorporated  body  or  society. 

Origin]— Sec.  311,  Code  of  1892 ;  B.S.G.  1886,  eh.  164,  sec.  58 ;  24-25 
Vict.,  Imp.,  ch.  96,  sec.  3. 

Special  property  or  interest  in  goods] — See  sees.  34 7,  352;  B.  v. 
aipplinger,  14  Can.  Cr.  Cas.  Ill;  B.  v.  McElroy,  6  Terr.  L.B.  10; 
B.  V.  HasseU  [1917]  2  W.WJt.  48,  27  Can.  Cr.  Cos.  322  (Man.).  See 
note  to  aec.  347. 

Punishment}— Code  sees.  386,  387. 

Cases  under  prior  law} — B.  v.  Webster,  L.  &  C.  77 ;  B.  v.  McDonald, 
15  Q.B.D.  323;  Mcintosh  ▼.  The  Queen,  23  S.C.B.  180,  5  Can.  Cr.  Cas. 
254 ;  Ex  parte  Seitz,  8  Que.  Q.B.  345,  3  Can.  Cr.  Cas.  57 ;  Mcintosh  v. 
The  Queen,  23  S.C.R.  180,  5  Can.  Cr.  Cas.  254;  Major  v.  McCraney,  29 
S.CJl.  183,  2  Can.  Cr.  Cas.  547. 

Theft  by  defrauding  partner  In  mining  elalm. 

353.  Every  one  commits  theft  who,  with  intent  to  defraud 
his  ^co-partner,  co-adventurer,  joint  tenant  or  tenant  in  common, 
in  any  mining  claim,  or  in  any  share  or  interest  in  any  such 
claim,  secretly  keeps  back  or  conceals  any  gold  or  silver  found 
in  or  upon  or  taken  from  such  claim. 

Origin]— Code  of  1892,  sec.  312;  B.8.C.  1886,  ch.  164,  sec.  31. 
Theft  of  minerals}— Code  sees.  353,  378,  424,  424a,  637,  866,  893. 

Tkeft  as  between  busband  and  wlfe.^Tbeft  wbile  living  apart— 
Tbeft  by  Msiating  sponser— Beeeiving  property  of  epoase. 

354.  During  cohabitation  no  husband  or  wife  shall  b6  con- 
victed of  stealing  the  property  of  the  other,  but  a  husband  or 
wife  shall  be  guilty  of  theft  who,  intending  to  desert  or  on 
deserting  the  other  or  while  living  apart  from  the  other,  fraudu- 
lently takes  or  converts  anything  which  is  by  law  the  property 
of  the  other  in  a  manner  which  in  any  other  person  would  amount 
to  theft. 

2.  Every  one  commits  theft  who,  while  a  husband  and  wife 
are  living  together,  knowingly, — 

(a)  assists  either  of  them  in  dealing  with  anything  which 
is  the  property  of  the  other  in  a  manner  which  would 
amount  to  theft  if  they  were  not  married ;  or, 
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(6) receives  from  either  of  them  anything,  the  property  of 
the  other,  obtained  from  that  other  by  such  dealing 
as  aforesaid. 

Or»^wi]--Can.  Stat.,  1913,  ch.  13,  sec.  15;  Code  of  1892,  sec.  313; 
Married  Woman's  Property  Act,  1882,  Imp. 

Theft  on  desertion  of  epouee"] — The  amendment  in  1913  of  this  sec- 
tion is  similar  to  sec.  12  of  the  Married  Women's  Property  Act  1882 
(Imp.)  as  regards  wife  desertion.  Whether  there  is  an  intention  to 
desert  the  wife  depends  on  'the  circumstances  of  each  ease  and  is  for 
the  juiy.    B.  v.  Thos.  King  (1914),  10  Cr.  App.  R.  44,  110  L..T.  788. 

Receiving  property  of  spouse} — "  Receiving  "  is  ordinarily  a  separate 
crime,  see  Code  sec.  399,  but  this  particular  species  is  declared  to  be 
theft  by  the  terms  of  sec.  354. 

Theft  by  person  required  to  aeconnt*— Eatry  fm  aceomit. 

355.  Every  one  commits  theft  who,  having  received  any 
money  or  valuable  security  or  other  thing  whatsoever,  on  terms 
requiring  him  to  account  for  or  pay  the  same,  or  the  proceeds 
thereof,  or  any  part  of  such  proceeds,  to  any  other  person,  though 
not  requiring  him  to  deliver  over  in  specie  the  identical  money, 
valuable  security  or  other  thing  received,  fraudulently  converts 
the  same  to  his  own  use,  or  fraudulently  omits  to  account  for 
or  pay  the  same  or  any  part  thereof,  or  to  account  for  or  pay 
such  proceeds  or  any  part  thereof,  which  he  was  required  to 
account  for  or  pay  as  aforesaid. 

2.  If  it  be  part  of  the  said  terms  that  tlie  money  or  other 
thing  received,  or  the  proceeds  thereof,  shall  form  an  item  in  a 
debtor  and  creditor  account  between  the  person  receiving  the 
same  and  the  person  to  whom  he  is  to  account  for  or  pay  the 
same,  and  that  such  last  mentioned  person  shall  rely  only  on 
the  personal  liability  at  the  other  as  his  debtor  in  respect  thereof, 
the  proper  entry  of  such  money  or  proceeds  or  any  part  thereof, 
in  such  account,  shall  be  sufficient  accounting  for  the  money 
or  proceeds,  or  part  thereof,  so  entered. 

3.  In  such  case  no  fraudulent  conversion  of  the  amount 
accounted  for  shall  be  deemed  to  have  taken  place. 

Oripm]— Sec.  308,  Code  of  1892. 
Punishment^ — Code  sec.  358. 
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'  MesiUution  order] — Section  358,  covering  offences  under  seca.  355, 
356  and  357,  is  excepted  from  the  statutory  powers  of  sec.  1050  of 
ordering  restitution.    See  sec.  1050  (5). 

"Money  or  valuable  security"] — Code  sec.  2,  sub-sec.  (40),  and  aec. 
4,  as  to  valuable  securities. 

"Other  thinff  whatever'*] — The  "other  thing  whatever"  must,  be- 
cause of  the  context,  mean  something  of  a  like  nature  to  money  or 
valuable  security.  R.  v.  Fraser  [1918]  2  W.W.B.  324,  11  Bask..  L.B. 
209.  It  is  not  sufficient  to  charge  the  receiving  of  merchandise  on  terms 
requiring  the  consignee  to  account  for  same.  B.  v.  Fraser,  supra;  B.  v. 
Kinfrbrough  [1918]. 

"  On  terms  requiring  him  to  account  for  "] — ^Where  money  was  de- 
livered to  an  employer  carrying  on  a  genuine  business  as  a  guarantee 
of  the  honesty  of  persons  employed  by  him,  it  may  be  found  that  it 
became  a  loan  and  that  the  employer  was  entitled  to  use  the  money; 
B.  V.  Hotine  (1904),  68  J.P.  143;  B.  v.  Lord  (1905),  69  J.P.  467;  and 
so  be  distinguishable  from  a  case  where  the  money  was  entrusted  to  the 
depositee  for  safe  custody  only,  as  in  B.  v.  Noel  (1914),  10  Cr.  App.  B. 
255. 

It  is  a  case  falling  within  the  ordinary  definition  of  theft,  and  not 
within  sec.  355,  where  the  accused  was  required  to  deliver  a  ring  or 
other  article  in  specie.  The  words  ''account  for'*  are  not  appropr]a4;e 
words  to  describe  a  delivery  in  specie,  as  to  whidi  sec.  347  would  apply. 
B.  V.  Shyffer  or  Schyfler,  17  Can.  Cr.  Cas.  191 ;  15  BXJ.B.  338 ;  B.  v, 
Kimbrough  [1918]  2  W.W.B.  892  (Alta.) ;  and  see  B.  t.  Fraser  [1918] 
2  W.W.B.  324,  11  Sask.  L.B.  209. 

Where  the  proprietor  of  a  taxioab  delivers  it  to.  a  driver  for  the 
purpose  of  his  plying  with  it  for  hire  upon  the  terms  that  (the  driver 
will  hand  over  to  him  a  certain  percentage  of  the  day's  takings  while 
retaining  the  balance  for  himself,  it  is  competent  for  the  jury  to  find 
that,  to  the  extent  of  the  proprietor's  share,  the  fares  received  by  the 
driver  from  the  public  are  so  received  by  him  for  or  on  account  of  the 
proprietor,  within  sec.  1  of  the  Larceny  Act,  1901,  1  Edw.  VII,  Imp.,  ch. 
10.  Bex  V.  Messer  [1913]  2  K.B.  421,  82  L.J.  (K.B.)  914,  23  Cox  C.C. 
59.  That  Act  is,  however,  of  a  different  phraseology  from  sec.  355  of 
the  Code,  and  deals  with  "  property  "  entrusted,  and  not  merely  "  money 
or  valuable  security"  (Code  sec.  355).  But  undier  the  Larceny  Act, 
1901,  Imp.,  it  has  also  been  held  that  a  person  may  be  "entrusted" 
with  property  or  may  **  receive "  it  "  for  or  on  account  of  any  other 
person  "  although  it  was  not  delivered  directly  to  him  by  the  owner  and 
although  the  owner  did  not  know  of  his  existence  and  had  no  intention 
of  entrusting  it  to  him.  B.  v.  Grubb  [1915]  2  K.B.  683,  84  h^JK^B. 
1744,  11  Cr.  App.  B.  163. 

The  "terms"  requiring  him  to  account  mean  the  terms  on  which 
.  the  accused  held  the  money.    They  may  or  may  not  have  been  imposed 

487 


[§««]  Criminal  Code  (Paut  VII) 

by  the  identical   person  from   whom  the  money  was  received.     B.  v. 
Unger,  5  Can.  Cr.  Cas.  356,  14  O.L.T.  294  (Ont.). 

In  B.  V.  Sinclair  (1916),  36  O.L.B.  510,  10  O.W.N.  119,  27  Can.  Or. 
Cas.  327,  it  was  held  that  the  conductor  having  turned  in  15  cents 
although  he  had  received  $5.00,  he  had  thus  recognized  the  latter  sum 
as  belonging  to  the  railway  company  while  appropriating  all  but  the 
15  cents,  and  B.  v.  McLennan  (1905),  7  Terr.  L.B.  309,  2wWJL.B.  227,  10 
Can.  Cr.  Cas.  1,  was  applied  in  preference  to  B.  v.  Thompson  (1911), 
1  W.W.B.  277,  21  Can.  Cr.  Cas.  80.  In  the  latter  case  it  was  hdd  that 
money  paid  as  a  bribe  to  a  railway  conductor  to  permit  a  passenger  to 
ride  without  paying  his  fare  is  not  money  received  by  the  conduetor 
"  on  terms  requiring  him  to  account "  to  the  company,  and  failure  to 
turn  in  the  money  so  received  would  not  support  a  charge  of  theft;  and 
that  it  is  a  question  of  fact  whether  the  money  was  paid  as  a  bribe  or 
as  a  reduced  fare.  If  as  a  reduced  fare,  although  he  may  have  been 
forbidden  to  take  a  reduced  fare,  the  money  was  the  property  of  the 
company  and  he  could  be  charged  with  theft  on  withholding  it  in  his 
accounting,  but  if  it  were  paid-  and  received  as  a  bribe,  the  conductor 
should  have  been  prosecuted  under  the  Secret  Commissions  Act,  8-9  Edw. 
VII,  Can.,  ch.  13.    B.  v.  Thompson,  supra. 

There  are  classes  of  employment  in  which  the  employee  is  under 
obligation  to  turn  in  to  the  employer  the  identical  money  received,  and 
is  given  no  right  to  make  change  or  otherwise  deal  with  the  cash  re- 
ceived. In  that  event  the  doctrine  of  B.  v.  Schyffer,  15  B.C.B.  338,  17 
Can.  Cr.  Cas.  191,  would  apply,  and  reliance  would  not  have  to  be 
placed  on  sec.  355,  for  the  conversion  of  the  money  fraudulently  and 
without  colour  oi^  right,  with  intent  to  deprive  the  employer  of  it,  would 
be  "theft"  under  sec.  347.  B.  v.  Kimbrough  [1918]  2  W.W.B.  892 
(Alta.).  And  the  circumstance  that  the  identical  money  originally  re- 
ceived by  the  employee  had  properly  been  exchanged  for  other  money 
or  .securities  probably  would  not  prevent  the  application  of  sec.  347 
to  a  fraudulent  conversion  and  embezzlement  of  such  other  money  or 
security  quite  apart  from  the  provisions  of  sec.  355.  There  may  be  an 
overlapping  of  sections  347  and  355,  so  that  under  some  circumstances  a 
charge  may  be  laid  under  either;  but  if  the  oflFence  is  laid  in  the  terms 
of  sec.  355,  the  penalty  is  to  be  found  in  sec.  358,  and  if  under  sec.  347, 
charged  as  a  theft  by  a  clerk  or  servant  from  his  master  or  employer, 
the  penalty  is  to  be  found  in  sec.  359.  Differing  theories  were  advanced 
in  B.  V.  MacKay  [1918]  1  W.W.B.  945,  29  Can.  Cr.  Cas.  194,  as  to  the 
meaning  of  the  phrase  "  on  terms  requiring  him  to  account  for  or  pay 
the  same."  Beck,  J.,  said  (page  954) :  "In  my  opinion  this  clause  by 
its  terms  makes  it  reasonably  clear  that  the  person  who  receives  the 
money,  valuable  security  or  other  thing  is  a  person  who  stands  in  the 
relation  of  agent,  in  the  proper  sense  of  the  term,,  to  the  person  to  whom 
he  is  to  pay  or  account;  and  not  merely  a  person  who  by  virtue  of. 
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some  contract  between  the  two  in  which  both  are  under  mutual  obliga- 
tions, is  under  an  obligation,  arising  out  of  that  contract,  to  pay  or 
aeoount.  In  the  latter  case,  my  mind  is  clear,  it  is  quite  inappropriate 
to  say  of  one  of  the  two  contractors  that  money  or  property  coming  to 
his  hands  in  pursuance  of  the  contract  are  received  by  him  '  on  terms 
requiring  *  him  to  account  or  pay  and  the  money  or  property,  as  money 
or  property  '  which  he  was  required '  to  account  or  pay  for.  The  use 
of  the  word  ' terms,'  the  expression  ' terms  requiring*  and  the  word 
'  required '  indicate  to  my  mind  something  more  and  something  different 
from  a  mere  obligation  arising  out  of  an  ordinary  contract — something 
involving  a  superiority  in  the  person  requiring,  and  a  right  to  require, 
that  is,  to  direct,  arising  not  out  of  a  contract  respecting  the  particular 
money  or  property  but  out  of  an  already  existing  legal  relationship 
conferring  that  superiority.  The  section  appears  in  exactly  the  same  form 
as  sec.  308  of  the  Criminal  Code  as  originally  passed  in  1892,  and 
though  marginal  notes  are,  it  is  said,  not  properly  referred  to  to  assist 
in  interpretation,  I  nevertheless  call  attention  to  the  fact  that  the  mar- 
ginal note  to  sec.  308  is  '  theft  by  agent '  and  I  am  not  at  all  sure 
that  the  reason  for  the  rule  applied  by  the  courts  in  England  is 
applicable  to  statutes  passed  by  the  Dominion  or  provincial  legislatures 
as  government  bills." 

Stuart,  J.f  concurred  with  Beck,  J.,-  that  the  conviction  should  be 
quashed,  but  did  not  assent  to  the  interpretation  which  Beck  J.,  gave 
to  sec.  355.  Stuart,  J.,  doubted  if  the  word  "  requiring "  refers  to  a 
person  at  all.  In  his  view  it  is  the  terms  or  conditions  of  some  bargain 
or  contract,  not  a  person,  that  are  said  to  "  require "  an  accounting 
(page  950).  Harvey,  C.J.,  said,  that  in  the  main  he  agreed  with  the 
opinion  of  Stuart,  J.,  but  not  in  his  finding  that  there  was  no  evidence 
from  which  a  fraudulent  intent  could  be  inferred.  Hyndman,  J.,  con- 
curred in  quashing  the  conviction  and  held  that  the  failure  to  pay  the 
moneys  in  question  in  the  case  was  a  mere  breach  of  contract  giving 
rise  to  a  civil  action,  but  not  in  any  sense  constituting  a  '* relationship" 
between  the  parties  as  contemplated  by  sec.  355,  «.«.,  as  principal  and 
agent,  or  trustee,  in  any  sense.  In  B.  v.  Eraser  [1918]  2  W.W.B.  324, 
326,  11  Sask.  L.B.  209,  sec.  355  was  considered  by  Lament,  J.A.,  who 
said :  "  To  be  guilty  of  an  offence  under  this  section,  the  accused 
must  have  received  money  or  valuable  security  or  other  thing  on  terms 
requiring  him  to  hand  over  the  thing  received,  or  the  proceeds  thereof, 
if  he  has  converted  it  into  money,  to  some  other  person,  i.e.,  to  some 
person  other  than  the  person  from  whom  he  received  it,  and  instead 
of  turning  it  over  he  fraudulently  converts  it  to  his  own  use.  The  gist 
of  the  offence  is,  that  he  has  received  something  which,  in  reality,  be- 
longs to  the  person  to  whom  he  has  to  account  and  to  whom  he  would 
turn  it  over  if  he  performed  his  duty."  '  B.  v.  Fraser,  supra. 

Fraudulently  converting  proceeds  of  valuable  8ecurity'\ — The  offence 
of  fraudulent  conversion  of  the  proceeds  of  a  valuable  security,  men- 
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tioned  in  this  section,  consists  of  a  continuity  of  acts — ^the  reception  of 
the  valuable  security,  the  collection  of  the  proceeds,  the  conversion  of 
the  proceeds,  and  lastly,  the  failure  to  account  for  the  proceeds;  and 
where  the  beginning  of  the  opera^on  is  in  one  district  and  the  oontinua- 
tion  and  completion  are  in  another  district,  the  accused  nmy  be  arrested 
and  proceeded  against  in  either  district.  B.  v.  Hogle  (1896),  6  Can. 
Gr.  Gas.  53,  5  Quej  Q.B.  59.  So  where  the  valuable  security  in  respect 
of  which  a  charge  of  fraudulent  conversion  was  laid  was  received  and 
the  terms  were  agreed  to  in  the  district  of  Iberville,  and  the  person  to 
whom  the  accused  was  to  account  for  the  proceeds  resided  in  that  district, 
but  the  accused  collected  the  money  in  the  district  of  Bedford,  proceed- 
ings taken  in  the  district  of  Iberville  were  held  good.    Ibid. 

Agency  has  been  defined  in  the  case  of  Pole  v.  Leask,  33  L.J.,  Gh. 
155  (H.L.),  per  Lord  Gran  worth,  thus: — "As  to  the  constitution  by 
a  principal  of  another  to  act  as  his  agent;  no  one  can  become  the  agent 
of  any  person  except  by  the  will  of  that  other  person.  His  will  may 
be  manifested  in  writing  or  orally,  or  simply  by  placing  another  in  a 
situation  in  which,  according  to  ordinary  rules  of  law,  or  perhaps  it 
would  be  more  correct  to  say  according  to  the  ordinary  usages  of  man- 
kind, that  other  is  understood  to  represent  and  act  for  the  person  who 
has  so  placed  him;  but  in  every  case  it  is  only  by  will  of  the  employer 
that  an  agency  can  be  created.  Another  proposition  to  be  kept  con- 
stantly in  view  is  that  the  burden  of  proof  is  on  the  person  dealing 
with  anyone  as  an  agent  through  whom  he  seeks  to  oharge  another  as 
principal.  He  must  show  that  the  agency  did  exist  and  that  the  ag^ent 
had  the  authority  he  assumed  to  exercise  or  otherwise  that  the  prindpal 
is  estopped  from  disputing  it." 

As  to  failure  of  a  broker  to  sell  stocks  as  directed,  see  B.  v.  Bastion, 
15  Que.  K.B.  16,  11  Gan.  Gt,  Gas.  306.  An  indictment  is  not  bad  for 
including  in  one  count  the  fraudulent  conversion  and  the  fraudulent 
omission  to  account  for  proceeds.  B.  v.  Gross,  14  Gan.  Cr.  Gas.  171, 
43  N.S.B.  325,  B.  v.  Weir  (No.  1),  3  Gan.  Gr.  Gas.  102;  Gode  sees. 
852-855. 

Emhezzlemenfi — The  term  "  ^nbezzlement "  is  not  applied  to  any 
offence  under  the  Gode  but  the  definition  of  theft  is  so  eirtended  as  to 
cover  the  offence  formerly  known  as  embezslement.  See  sees.  344,  347; 
348,  352,  353,  355-358.  Varying  degrees  of  punishment  are  provided 
so  that  the  facts  which  formerly  would  have  proved  embesslement  will, 
as  heretofore,  justify  a  more  onerous  punishment  than  is  usual  for 
simple  theft.    See  sees.  357,  358,  359,  386,  390. 

Embezzlement  by  a  servant  was  made  a  felony  by  2  Henry  VIII, 
ch.  7,  and  was  limited  to  such  cases  as  where  the  article  was  received 
by  the  defendant  **  for,  or  in  the  name  "  or  "  on  account  of  the  master." 
Thus  a  servant  could  not  commit  an  embezzlement  of  such  things  as  he 
received  from  another  servant.  The  law  was  amended  in  1811  as  to 
appropriation  by  agents  and  was  made  more  comprehensive  from  time 
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to  time  and  these  modifications  were  codified  in  the  Act  of  24  and  25 
Vict.,  (Imp.),  ch.  96,  sees.  75-79,  and  the  Larceny  Act  of  1901,  Imp. 

At  common  law  the  offence  of  larceny  or  theft  could  not  be  estab- 
lished unless  a  wrongful  taking  in  the  first  instance  was  proven.  This 
rule  did  not  cover  the  case  where  the  person  charged  has  innocently 
received  into  his  possession  the  chattel  alleged  to  have  been  stolen  and 
had  subsequently  fraudulently  converted  it  to  his  own  use.  The  statu- 
tory offence  of  larceny  by  a  bailee  was  created  to  remedy  this  defect 
in  the  law.  Thereafter  while  it  was  no  longer  necessary  to  prove  a 
wrongful  taking  it  was  still  necessary  to  show  that  the  chattel  alleged 
to  have  been  stolen  belonged  to  the  person  named  as  the  owner  in  the 
indictment.  Still  this  enactment  did  not  cover  the  case  where  the 
accused  was  not  expected  nor  in  duty  bound  to  deliver  the  identical 
chattel,  e.g.,  I^e  identical  coins  or  notes  received  over  to  the  owner 
from  whom  or  on  whose  account  he  had  received  them,  but  was  only 
t)Ound  to  account  therefor  by  paying  over  a  similar  amount  when 
properly  called  upon  to  do  so.  It  was  to  meet  this  case,  and  also  to 
remove  a  dificulty  about  possession  that  the  statutory  offence  of 
embezzlement  was  created.  B.  v.  Thompson  (1911),  1  W.W.B.  277,  21 
Can.  Gr.  Cas.  80,  per  Stuart,  J. 

The  English  Act,  24  and  25  Vict.,  ch.  96,  sec.  68,  is  confined  to  the 
case  of  persons  coming  within  the  narrower  meaning  of  the  words  "  clerk 
or  servant,"  and  the  wider  case  of  embezzlement  by  an  agent  generally, 
such  as  is  covered  by  sec.  355  of  our  Code,  is  met  by  the  Larceny  Act, 
Imp.   (1901). 

Sales  under  consignment] — As  to  theft  of  the  consigned  goods  by 
the  bailee,  see  sees.  347,  348.  If  the  goods  themselves  or  the  bill  of 
lading,  or  other  document  of  title,  were  merely  pledged  for  advances, 
this  would  not  be  theft  unless  the  pledge  were  for  a  greater  sum  than 
the  consignor  owed  the  consfgnee  who  pledged  the  same  including  as 
an  indebtedness  any  outstanding  acceptance  by  bill  of  exchange  upon 
which  the  consignee  had  made  himself  liable  for  account  of  the  con- 
signor. Code  sec.  348.  See  also  Code  sec.  390  (criminal  breach  of 
trust)  making  it  an  indictable  offence  for  a  person  who  is  a  trustee  of 
any  "  proi>erty "  for  the  use  or  benefit,  either  in  whole  or  in  part,  of 
some  other  person  to  convert  anything  of  which  he  is  trustee  to  any 
use  not  authorized  by  the  trust,  with  intent  to  defraud  and  in  violation 
of  his  trust.  The  maximum  penalty  for  an  offence  under  sec.  390  is 
less  than  the  maximum  under  sees.  355,  358  (theft  by  an  agent  receiving 
on  terms,  etc.),  or  under  sec.  359  (theft  by  clerk  or  servant).  If  the 
consignment  contract  makes  the  consignee,  either  expressly  or  impliedly 
a  trustee  of  the  proceeds  of  sale,  there  seems  no  good  reason  why  the 
prosecution  should  not  be  based  on  390,  if  the  consignee  fraudulently 
converts  the  proceeds  of  sale  to  his  own  use. 

See  as  to  British  Columbia,  the  provincial  statute  of  1916,  ch.  56, 
sees.  3-10,  and  note  to  Code  sec.  348. 
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An  indictment  should  not  be  framed  under  sec.  355  for  failure  to 
account  for  the  merchandise  consigned;  if  sec.  355  applies  at  all,  the 
charge  would  have  to  be  for  failure  to  account  for  the  cash  or  other 
proceeds,  being  something  ejuadem  generis  with  money  and  valuable 
security.    B.  v.  Fraser  [1918]  2  W.W.B.  324,  11  Sask.  L.B.  209. 

So  also  an  indictment  does  not  lie  under  sec.  355  against  a  mort- 
gagor for  selling  goods  seized  under  a  distress  warrant  by  the  land 
mortgagee  and  as  to  which  the  mortgagor  had  given  an  undertaking  to 
hold  the  goods  as  agent  and  bailee  of  the  mortgagee.  B.  v.  Kimbrough 
[1918]  2  W.W.B.  892  (Alta.).  But  the  offence  was  theft,  although  it 
should  have  been  laid  under  sees.  347,  386,  387  or  sees.  352,  386,  387, 
and  not  under  sec.  355.  Much  of  the  difficulty  in  reference  to  sec.  355 
may  be  due  to  misleading  references  made  to  it,  as  if  it  were  the  only 
section  dealing  with  theft  "by  an  agent,"  whereas  sec.  347  may  apply 
to  many  cases  of  agency. 

"  Though  not  requiring  him  to  deliver  over  in  specie  "] — ^In  B.  v. 
Kimbrough  [1918]  2  W.W.B.  892,  30  Can.  Cr.  Cas.  86  (Alta.),  it  was 
said  that  "  though  "  is  here  used  in  the  sense  of  "  but " ;  and  the  entire 
phrase  quoted  above  was  considered  as  definitely  excluding  from,  or  at 
least  showing  an  intention  not  to  include  within  the  operation  of 
sec.  355,  the  cases  where  the  specific  article  delivered  is  to  be  re-deliv- 
ered by  the  person  receiving  it,  B.  v.  Kimbrough  [1918]  2  W.W.B. 
892  (Alta.),  doubting  B.  v.  Fraser  [1918]  2  W.W.B.  324  (Sask.). 

Conversion  of  proceeds  by  various  ctcts  in  different  jurisdiotionsi — 

The  offence  of  fraudulent  conversion  of  the  proceeds  of  a  valuable 
security,  mentioned  in  this  section,  consists  of  a  continuity  of  acts — the 
reeeption  of  the  valuable  security,  the  collection  of  the  proceeds,  the 
conversion  of  the  proceeds,  and  lastly,  the  failure  to  account  for  the 
proceeds;  and  where  the  beginning  of  the  operation  ia  in  one  district 
and  the  continuation  and  completion  are  ia  another  district,  the  accuaed 
may  be  arrested  and  proceeded  against  in  either  district.  B.  v.  Hogle 
(1896),  5  Que.  B.  59,  5  Can.  Cr.  Cas.  53.  So  where  the  valuable  security 
in  respect  of  which  a  charge  of  fraudulent  conversion  was  laid  was 
received  and  the  terms  were  agreed  to  in  the  district  of  Iberville,  and 
the  person  to  whom  the  accused  was  to  account  for  the  proceeds  resided 
in  that  district,  but  the  accused  collected  the  money  in  the  district  of 
Bedford,  proceedings  taken  in  the  district  of  Iberville  were  held  good. 
Ibid. 

Estoppel  from  disputing  c^enVs  authority^ — "  No  one  can  become 
the  agent  of  any  person  except  by  the  will  of  that  other  person. 
His  will  may  be  manifested  in  writing  or  orally,  or  simply  by  placing 
another  in  a  situation  in  which,  according  to  ordinary  rules  of  law, 
or  perhaps  it  would  be  more  correct  to  say  according  to  the  ordinary 
usages  of  mankind,  that  other  is  understood  to  represent  and  act  for 
the  person  who  has  so  placed  him;  but  in  every  case  it  is  only  by  will 
of  the  employer  that  an  agency  can  be  created.     Another  proposition 
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to  be  kept  constantly  in  view  is  that  the  burden  of  proof  is  on  tiie 
person  dealing  with  anyone  as  an  agent  tl^rough  whom  he  seeks  to 
charge  another  as  principal.  He  must  show  that  the  agoucy  did  exist 
and  that  the  agent  had  the  authority  he  assumed  to  exercise  or  other- 
wiBe  that  the  principal  is  estopped  from  disputing  it."  Pole  v.  Leask,  33 
UJ.  Ch,  155;  Low  v.  Boverie  [1891]  3  Ch.  82,  60  L.J.  Ch.  594;  Clark 
▼.  Hepworth,  [1918 J  1  W.W.B.  147,  55  S.O.R.  614,  affirming  Clark  v. 
Hepworth,  [1917]  1  W.W.B.  806  (Alta.);  Alexander  v.  Enderton,  5 
W.W.B.  1022,  26  W.L.R.  535,  25  Man.  B.  82;  Sutherland  v.  Rhinhart 
(1912),  1  W.W.B.  1060,  5  Sask.  L.B.  343;  Agnew  v.  Davis,  17  W.L.B. 
570  (Sask.) ;  Oowana  Kent  &  Co.  v.  Assiniboia  Club,  8  Sask.  L.B.  344, 
9  W.W.B.  936,  33  W.L.B.  266;  Say  ward  v.  Dunsmuir,  11  B.C.B.  375,  2 
W.L.B.  319;  Elk  Lumber  Co.  v.  Crow's  Nest  Pass  Coal  Co.,  39  8.O.B. 
169,  affirming  12  B.C.B.  433. 

A  person  may  so  act  as  to  estop  himself  from  disputing  that  an 
agency  existed  or  the  person  acting  as  agent  may  be  estopped  by  his 
conduct  from  denying  that  he  is  liable  to  account  to  the  other.  See 
Imperial  Elevator  Co.  v.  Hillman,  8  W.WJt.  381,  8  Sask.  L.B.  91,  30 
W.L.B.  951 J  Low  V.  Boverie,  60  LJ^.   Qh.  594,  [1891]  3  Ch.  82. 

An  agent  may  by  his  conduct  be  estopped  from  setting  up  the  irregu- 
larity of  his  appointment.  Jones  v.  North  Vancouver  Land  Co.  [1910] 
A.C.  317,  79  L.J.P.C.  89  (estoppel  as  to  irregularity  in  appointment  of 
directors) . 

Moneys  or  property  received  by  the  agent  on  his  principal's  behalf 
most  be  paid  over  or  transferred  to  the  principal.  Bruce  v.  James,  4 
W.W.B.  1019,  23  Man.  B.  339,  24  W.L.B.  752 ;  Chambers  v.  Qoldthorpe 
[1901]  1  K.B.  624,  70  L.J.K.B.  482. 

If  the  agent  is  intrusted  with  m6ney  to  buy  goods,  the  money  will 
be  considered  trust  funds  in  his  hands  and  the  principal  has  the  same 
interest  in  the  goods  when  bought  as  he  had  in  the  money.  Carter  v. 
Long,  26  S.C.B.  430. 

Financial  brokers  who  invest  money  for  a  client  are  his  agents  in 
the  transaction  if  they  profess  to  be  acting  for  him  and  in  his  interest, 
though  their  remuneration  may  come  from  the  borrower.  Lowenburg  v. 
WoUey,  25  SX;.B.  51,  varying  WoUey  v.  Lowenburg,  3  B.C.B.  416 ;  and 
see  Alexander  v.  Enderton,  5  W.W.B.  1022,  affirmed,  25  Man.  B.  82. 

If  money  is  paid  to  the  agent  in  respect  of  an  illegal  transaction,  he 
is  bound  to  pay  it  over,  provided  that  the  contract  of  agency  is  not 
itself  illegal.  De  Laval  Separator  Co.  v.  Walworth  (No.  2),  7  W.L.B 
395,  13  B.C.B.  295.  As  soon  as  one  party  to  an  illegal  ganiing  contract 
receives  notice  from  the  other  that  the  former  declines  to  abide  anv 
longer  by  the  wagering  contract,  money  deposited  by  him  thereupon 
ceases  to  be  money  deposited  in  the  hands  of  the  latter  "  to  abide  the 
event  on  which  any  wager  shall  have  been  made,"  and  any  money  still 
in  -the  latter's  hands  upappropriated  by  him  becomes  money  of  the  for- 
mer, without  any  good  reason  for  the  latter  detaining  it;  and,  in  such 
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circumBtances,  an  action  for  money  had  and  received  to  the  plaintifTs 
use  will  lie.  Donald  v.  Edwards^Woodfl  Co.^  4  W.L.B.  128  (Terr.). 
This  notice  may  be  given  before  as  well  as  after  the  event  to  abide 
which  the  money  has  been  deposited,  has  come  off;  bu(t  in  the  latler 
case  it  must  be  given  befQre  the  money  has  been  appropriated  to  the 
purpose  for  which  it  had  been  deposited,  for  if  appropriated  it  is  no 
longer  money  of  the  plaintiff  in  the  defendant's  hands.  If  it  is  still 
unappropriated,  the  defendant  cannot  set  up  the  gaming  and  wagering 
contract  to  retain  it.  Donald  v.  Edwards-Woods  Co.,  4  WX.B.  128, 
where  this  doctrine  was  applied  to  a  deposit  made  with  a  broker  or  agent 
for  gaming  transactions  on  margin,  illegal  under  the  Gaming  Act,  8-9 
Vict.,  (Imp.),  ch.  109,  which  was  held  to  be  in  force  in  the  N.-W.  Terri- 
tories; and  see  Straehan  v.  Universal  Stock  Exchange  [1895]  2  Q.B. 
695,  65  L.JjQ.B.  178. 

An  agent  may,  upon  equitable  grounds,  be  compelled  in  a  civil  action 
to  pay  over  to  his  principal  a  secret  profit  he  had  made  out  of  the 
transaction  in  which  he  acted  as  agent.  McLeod  v.  Higginbotham,  18 
W.L.B.  296  (B.C.),  distinguishing  Lister  v.  Stubbs,  45  Ch.  D.  1,  50  L.J. 
Ch.  570 ;  Pry  v.  Yates,  6  W.W.B.  746,  28  W.L.B.  23,  19  B.C.B.  356,  17 
D.L.B.  435,  affirming  4  W.W.R.  1055,  12  D.L.B.  418;  Hutchinson  v. 
Fleming,  40  S.C.R.  134.  Bu4;  such  secret  profit  would  not  neoessarily 
be  subject  to  Code  sec.  355,  as  money  received  "  on  terms  requiring " 
him  to  account  for  it  to  his  principal.  But  there  might  be  a  criminal 
charge  under  the  Secret  Commissions  Act,  8-9  Edw.  VII,  Can.,  A,  33. 
See  B.  V.  Babinovitch,  30  W.L.B.  609,  24  Can.  Cr.  Cas.  350,  25  Man.  B. 
341,  23;  B.  v.  Howes  (1914),  7  W.W.B.  683;  re  Buchanan  26  W.L.B.  447, 
22  Can.  Cr.  Cas.  200. 

The  acceptance  of  a  secret  profit  in  fraud  of  the  principal  will  dis- 
entitle the  agent  to  his  commission.  Hutchinson  v.  Fleming,  40  B.C.B. 
134;  Manitoba  &  N«W.  Land  Corpn.  v.  Davidson,  34  S.C.B.  255,  revers- 
ing Davidson  v.  Manitoba,  etc.  Corpn.,  14  Man.  B^  232. 

Where  an  agent  has  dishonestly  committed  a  breach  of  duty,  a  prin- 
cipal is  entitled  not  only  to  recover  any  profit  received  by  the  agent,  but 
to  deprive  him  of  his  commission;  where,  however,  the  agent  has  com- 
mitted a  breach  of  duty  as  the  result  of  an  honest  but  mistaken  notion 
of  his  rights,  while  liable  to  his  principal  for  any  profit  received,  he  is 
nevertheless  entitled  to  commission.  Complin  v.  Beggs,  4  W.W.B.  1081, 
24  W.L.B.  871,  24  Man.  B.  596 ;  Hippisley  v.  Knee  Bros.  [1905]  1  K.B. 
1,  74  L.J.K.B.  68;  Manitoba  &  North  West  Land  Corporation  v.  David- 
son, 43  S.GJl.  255. 

A  claim  for  money  received  cannot  in  general  be  nuide  upon  a  sab- 
agent  who  receives  it  only  on  account  of  the  agent  without  any  privity 
or  relation  to  the  principal  to  whose  use  it  is  paid.  Itoss  v.  Webb  (1913), 
3  W.W.B.  932,  afiSrmed  4  W.W.B.  1122,  23  Man.  B.  503. 

Criminal  breach  of  truef] — See  sec.  390. 

Theft  by  clerks  or  servanUl — See  sec.  359. 

444 


Thbft  [§I«1 

Theft  of  proceeds  held  under  direction] — See  sec.  357. 
Puniahment  of  theft  where  value  over  $200] — See  sec.  357. 
Value  of  valuable  seeurityl — See  see.  4. 

Factor  or  agent  pledging  goods  for  amomnt  due  him} — See  sec.  348. 
When  arrest  without  warrant  is  permissible} — See  sees.  358,  646^  648- 
650. 

Extradition}— Be  Deerlng,  49  N.S.B.  41,  24  Can.  Or.  Gas.  133. 

Theft  by  persons  lioldiBg  power  of  attorney. 

356.  Every  one  commits  theft  who,  being  entrusted,  either 
solely  or  jointly  with  any  other  person,  with  any  power  of 
attorney  for  the  sale,  mortgage,  pledge  or  other  disposition  of 
any  property,  real  or  personal,  whether  capable  of  being  stolen 
or  not,  fraudulently  sells,  mortgages,  pledges  or  otherwise  dis- 
poses of  the  same  or  any  part  thereof >  or  fraudulently  converts 
the  proceeds  of  any  sale,  mortgage,  pledge  or  other  disposition 
of  such  property,  or  any  part  of  such  proceeds,  to  some  purpose 
other  than  that  for  which  he  was  entrusted  with  such  power  of 
attorney. 

Oripinl^Sec.  309,  Code  of  1892,  B.S.O.  1886,  ch.  164,  sec.  62. 

Besiitution  order} — Sec.  358,  covering  offences  tmder  sees.  355,  356 
and  357,  is  excepted  from  the  statutory  powers  of  sec.  1050  of  ordering 
restitution.    See  see.  1050  (5). 

Tdwer  of  attorney} — The  power  of  attorney  must  be  in  writing,  and 
evidence  of  a  verbal  power  will  not  bring  the  accused  within  the  scope 
of  this  section.    B.  v.  Choinard  (1874),  4  Que.  Law  Eep.  220. 

Theft  under  power  of  attorney} — ^An  indictment  for  stealing  under 
a  power  of  attorney  which  charges  that  the  money  appropriated  was  the 
proceeds  of  a  sale  made  by  the  defendant  while  acting  under  a  power 
of  attorney  will  not  be  quashed  for  failure  to  allege  that  the  power  of 
attorney  was  one  for  the  sale  or  disposition  of  property,  but  particulars 
will  be  ordered  as  to  the  date,  nature  or  purport  of  the  alleged  power 
of  attorney.  The  defect,  being  only  a  partial  one,  was  cured  by  verdict, 
and  cannot  be  given  effect  to  upon  a  reserved  case  as  to  whether  a 
verdict  of  guilty  On  such  indictment  was  valid  or  not.  B.  v.  Fulton 
(1900),  5  Can.  Or.  Cas.  36;  10  Que.   Q.B.  1. 

A  count  in  an  indictment  charging  that  the  defendant  acting  under 
a  power  of  attorney  fraudulently  sold  certain  bank  shares  and  fraudu- 
lently converted  the  proceeds  "  and  did  thereby  steal  the  said  proceeds  " 
is  not  bad  as  charging  two  offences,  and  the  reference  to  the  fraudulent 
sale  and  fraudulent  conversion  are  to  be  taken  as  descriptive  of  the 
means  whereby  the  offence  of  stealing  under  a  power  of  attorney  was 
committed.    B.  v.  Fulton,  supra. 

Punishment} — See  sec.  358. 
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"  For  sovie  purpose  other  than  that  for  which  he  was  intrusted  with 
such  power  of  attorney  "] — Unless  a  power  of  attorney  contains  express 
power  to  exercise  it  in  favour  of  the  attorney,  the  latter  cannot  exercise 
it  in  favour  of  himself.  The  presumption  ia  against  the  validity  of  a 
transfer  made  under  power  of  attorney  to  the  agent  himself,  who  is 
the  donee  of  the  power,  and  in  equity  such  a  transfer  could  not  be  up- 
held except  by  evidence  of  full  disclosure,  fair  consideration  and  good 
faith  on  the  part  of  the  donee,  the  burden  of  provinjg^  which  would  be 
upon  him;  Be  Land  Registry  Act  and  Shaw,  8  W.W.B.  1270,  22  B.C.E. 
110,  32  W.L.R.  85,  per  Macdonald,  G J^.A.,  <;iting  Ihinne  ▼.  English,  L.B. 
18  £q.  524. 

Principal  may  not  retain  benefit  fraudulently  obtained  for  h¥n  by 
agent] — 

The  principal  will  not  be  allowed  to  retain  the  benefit  of  a  transac- 
tion fraudulently  obtained  by  his  agent  within  the  general  scope  of  his 
authority  although  the  principal  knew  nothing  of  the  fraud.  Woolf son  t. 
Oldfield,  1  W.W.B.  920,  22  Man.  B.  170,  20  W.L.B.  484,  2  DX.B.  110. 
affirming  22  Man.  B.  159;  Bowles  v.  Ghatfield,  25  W.L.B.  32;  Canadian 
Financiers  v.  Hong  Wo,  (1912),  1  W.W.R.  677,  17  B.C.R.  8;  Tonucci  v. 
Livingstone  (1912),  3  W.W.R.  770,  23  W.L.R.  20.  When  one  of  two 
innocent  persons  must  suffer,  the  person  who  renders  it  possible  for  the 
wrongdoer  to  do  the  wrong,  by  reason  of  the  trust  he  reposed  in  the  wrong- 
doer, must  suffer  rather  than  the  person  who  suffers  from  the  agent  having 
that  opportunity.  The  person  who,  by  trusting  the  agent,  makes  his  fraud 
possible,  is  to  suffer  rather  than  the  person  who  has  no  relation  to  the 
agent.  The  King  v.  G.P.R.^  14  Can.  Bxch.  B.  150,  at  210,  citing  Bock- 
lesby  v.  Temperance  Permanent,  [1895]  A.C.  173;  and  Fry  v.  Smellie, 
[1912]  3  K.B.  295.  The  decision  in  14  Gan.  £xch.  R.  150  was  affirmed 
on  an  equal  division -of  the  Supreme  Gourt  of  Ganada,  G.P.B.  v.  The 
King,  55  S.G.B.  374. 

Criminal  breach  of  trust] — See  sec.  390. 

Misappropriation  of  proceeds  held  under  dlreetlonir— Direction  In 
writing  when  necessarj. 

35T.  Every  one  commits  theft  who,  liaving  received,  either 
solely  or  jointly  with  any  other  person,  any  money  or  valuable 
security  or  any  power  of  attorney  for  the  sale  of  any  property, 
real  or  personal,  with  a  direction  that  such  money,  or  any  part 
thereof,  or  the  proceeds,  or  any  part  of  the  proceeds  of  such 
security,  or  such  property,  shall  be  applied  to  any  purpose  or 
paid  to  any  person  specified  in  such  direction,  in  violation  of 
good  faith  and  contrary  to  such  direction,  fraudulently  applies 
to  any  other  purpose  or  pays  to  any  other  person  such  money 
or  proceeds,  or  any  part  thereof. 
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2.  When  the  person  receiving  sucB  nioney^  security  or  power 
of  attorney,  and  the  person  from  whom  he  receives  it,  deal  with 
each  other  on  such  temis  that  all  money  paid  to  the  former 
would,  in  the  absence  of  any  such  direction,  be  properly  treated 
as  an  item  in  a  debtor  and  creditor  account  between  them,  this 
section  shall  not  apply,  unless  such  direction  is  in  writing. 

Origin]— Sec.  310,  Code  of  18d2. 

Puni8hment'\ — Code  sec.  358. 

Eesiitution  orderl — Sec.  358,  covering  offences  under  sec.  355,  356 
and  357,  is  excited  from  the  statutory  powers  of  sec.  1050  of  ordering 
restitution.    See  see.  1050  (5). 

"Valuable  seouriiy'^} — See  sec.  2,  sub-sec.   (40)   and  sec.  4. 

"Property"]— Code  sec.  2,  sUb-see.   (32). 

Theft  of  fund  held  under  direction} — Sec.  357  covers  a  class  of 
eases  which  would  not  be  punishable  under  sec.  359  as  theft  by  a  servant 
or  agent.  R.  v.  McDonald  (1915),  49  N.S.R.  245,  25  Can.  Cr.  Cas.  106. 
The  section  is  a  further  amplification  of  the  definition^  sec.  347  with 
an  express  exception  intended  for  the  protection  of  persons  whose 
eustomary  method  of  dealing  with  the  same  customer  had  by  mutual 
arrangement  been  to  treat  the  proceeds  as  a  credit  on  general  account 
from  being  fixed  with  criminal  liability  in  so  doing  in  a  later  transaction 
with  that  customer  because  of  an  alleged  oral  direction  for  applying 
the  fund  claimed  to  have  been  given  by  that  customer.  As  to  the  direc- 
tion in  writing,  see  R.  v.  Christian,  L.R.  2  C.C.R.  94,  12  Cox  C.C.  502. 

Criminal  breach  of  trust] — See  sec.  390. 

Punishment  of  Theft, 

Teitalty  under  last  three  sections. 

358.  Every  one  is  guilty  of  an  indictable  oflfence  and  liahle 
to  fourteen  years'  imprisonment  who  steals  anything  by  any 
act  or  omission  amounting  to  theft  under  the  provisions  of  the 
three  last  preceding  sections. 

Origin] — Sec.  320,  Code  of  1892:  C.  1886,  ch.  164,  sec.  58. 

Kegtitution  orders] — Code  sec.  1050  as  to  restitution  of  stolen 
property  does  not  apply  to  the  case  of  any  prosecution  of  any  trustee, 
banker,  merchant,  attorney,  factor,  broker  or  other  agent  entrusted 
with  the  possession  of  goods  or  documents  of  title  to  goods,  for  any 
indictable  offence  under  sec.  358  or  390.     See  sec.  1050  (5). 

Criminal  breach  of  trust] — Where  the  offence  does  not  amount  to 
theft  but  is  a  criminal  breach  of  trust  see  sec.  390  as  to  the 
punishments 
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Theft  by  clerk.— Theft  by  €a8hJer.r~Theft  by  gOTenunent  employee. 
— ^Theft  by  mnnfelpal  employee. 

359.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years*  imprisonment  who, — 

(a)  being  a  clerk  or  servant,  or  being  employed  for  tlie 

purpose  or  in  the  capacity  of  a  clerk  or  servant, 
steals  anything  belonging  to  or  in  the  possession  of 
his  master  or  employer;  or, 

(b)  being  a  cashier,  assistant  cashier,  manager,  officer,  clerk 

or  servant  of  any  bank,  or  savings  bank,  steals  any 
bond,  obligation,  bill  obligatory  or  of  credit,  or  otlier 
bill  or  note,  or  any  security  for  money,  or  any  money 
or  effects  of  such  bank,  or  lodged  or  deposited  with 
any  such  bank;  or, 

(c)  being  employed  in  the  service  of  His  Majesty,  or  of  the 

Government  of  Canada  or  the  government  of  any 
province  of  Canada,  or  of  any  municipality,  steals  any- 
thing in  his  possession  by  virtue  of  his  employment. 

Or^in]— 57-58  Vict.,  Can.,  eh.  57,  see.  1;  Code  of  1892,  sec.  310; 
B.S.C.  1886,  ch.  164,  sees.  51-54,  50. 

Bpedal  prowsian  as  to  indietmenf} — Code  see.  868. 

Cleric  or  servant  or  person  employed  for  the  purpose  or  in  the 
cap<wity  of  a  clerk  or  servamtl — The  test  as  to  whether  a  person  is  a 
"clerk  or  seryant"  is:  was  he  under  the  control  of  and  bound  to  obey 
his  alleged  master  f  Hill  v.  Beckett  [1915]  1  K.B.  582;  B.  v.  Negus 
(1873),  L.B,  2  C.C.R.  34,  42  L.J.M.C.  62,  28  L.T.  646,  12  Cox  492; 
Ferris  v.  Irwin,  10  U.C.aP.  117;  re  Western  Coal  Co.,  4  W.W.B.  1238,  7 
Alta.  L.B.  29,  25  W.L.B.  26;  re  Shirleya,  Limited,  10  W.W.R  919,  9 
Sask.  L.B.  258,  34  W.L.B.  805;  re  Yellowhead  Pass  Coal  &  Coke  Co. 
[1917]  2  W.W.B.  985  (Alta.) ;  re  Morlock  &  Cline,  Ld.,  23  O.L.B.  165, 
18  O.W.B.  545;  Turner  v.  Pee  (1904),  24  C.L.T.  402  (Que.);  Caimey 
V.  Back  [1906]  2  K.B.  746,  75  L.J.K.B.  1014;  re  Ontario  Forge  &  Bolt 
Co.,  27  Ont.  B.  230. 

Where  the  accused  was  employed  by  the  prosecutor  to  solicit  orders 
and  collect  moneys,  for  which  he  was  paid  by  commission,  being  at 
liberty  to  get  orders  when  and  where  he  pleased,  but  to  be  exclusively 
in  the  employ  of  the  prosecutor  and  to  give  his  whole  time  to  the 
prosecutor's  service,  it  was  held  that  he  was  the  "servant"  of  the 
prosecutor.     B.  v.  Bailey  (1871),  12  Cox  56. 

Where  a  director  of  a  joint  stock  company  was  employed  at  a 
salary  to  superintend  its  business  and  collect  moneys  due  to  the  com- 
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paoy,  he  is  a  aervant  of  the  company.  R.  v.  Stuart  [1894]  1  Q.6.  310, 
17  C5ox  C.C-  723,  63  L.J.M.C.  63. 

And  a  eompany  secretary  would  be  a  servant  of  the  company  if  he 
personally  performed  the  duties  of  that  position  instead  of  delegating 
the  work.    Gainuey  v.  Back  [1906]  2  K.B.  746,  75  L.J.K.B.  1014, 

A  person  employed  by  the  prosecutors  as  their  agent  for  the  sale  of 
ooal  on  commission  and  to  collect  money  in  connection  with  his  orders, 
bnt  who  was  at  liberty  to  dispose  of  fais  time  as  he  thought  best  and 
to  get  or  abstain  from  getting  orders  as  he  might  choose  Was  held  not 
to  be  a  "clerk"  or  "  serrant."  B.  v.  Bowers  (1866),  L.B.  1  C.C.B. 
41,  10  Cox  CC.  250. 

Where  the  accused  was  a  collector  and  accountant  carrying  on  an 
independent  business,  and  was  employed  by  the  prosecutors  to  collect 
certain  accounts  for  them  on  commission,  and  he  was  to  pay  over  the 
net  proceeds  as  the  collections  were  made,  but  time  and  mode  of  collect- 
ing were  left  to  the  discretion  of  the  collector,  it  was  held  that  he  was 
not  a  "clerk"  .or."servai^t''  of  the  prosecutors.  B,  v.  Hall  (1875),  13 
Cox  C.C.  49. 

The  accused,  not  having  been  in  th^  employ  of  the  prosecutor,  was 
sent  by  him  to  one  M.  with  a  horse,  as  to  which  M.  and  the  prosecutor, 
who  owned  the  horse,  had  some  negotiations,  with  an  order  to  M.  to 
give  the  bearer  a  cheque-,  if  the  horse  suited^'  Owing  to  a  difference  in 
the  price  the  horse  was  not  taken,  and  the  acoused  brought  it  back. 
Shortly  afterwards  the  accused,  without  any  authority  from  the  prose- 
cutor, took  the  horse  to  M,  and  sold  it  as  his  own  property  or  professing 
U>  have  the  right  to  dispose  of  it,  and  received  the  money.  It  was  held 
the  money  was  not  received  by  the  accused  as  clerk  or  servant  of  the 
proseeutor,  and  a  conviction  for  embezslement  was  set  aside.  B.  v^ 
Topple,  3  Buasell  &  Ches.  566  (N.&). 

,'  The  relationship  of  servant  or  clerk,  etc.,  is  essential  to  this  offence 
and  should  be  proved  by  the  prosteution  with  proper  evidence.  If  the 
contoact  of  hiring  was  in  wtiMng,  and  the  v^riting  is  still  in  existence, 
it  shovld  be  prodnoed.  R.  v.  Taylor  (1867),  10  Cox  CO.  544.  The 
prisoner 'b  answer  to  the  charge  may  be  that  by  the  terms  of  the  hiring 
he  WM  entitled  to  retain  money  received  by  him  for  the  firm  to  be 
flpent  for  the  firm's  purposes,  and  in  that  case  it  is  essential  that  the 
vmtten  ooatraot  should  be  produced  if  the  firm  have  it.  B.  v.  Dobson, 
33  L.J.  (E&g.).547. 

A  false  account  or  false  entries  of  the  expenditure  of  money  will 
afford  e^ddenee  from  wkich  a  jury  may  say  that  a  clerk  who  had  money 
entrusted  to  him  by  his  master  has  been  guilty  of  embezzling  it,  just 
as  much  as  not  accounting  for  money  received  from  others  for  the 
master  will,  if  the  receipt  of  it  or  the  like  be  denied,  afford  evidence 
from  which  to  infer  embezzlement.  B.  v.  Cummings  (1858),  16  U.C.Q.B. 
15,  31;  B.  v.  Glass  (1877),  Bamsay's  Oases  (Que.)  186,  1  Ii.K.  141 
(Que.). 
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It  has,  however,  been  held  that  a  company  manager  is  not  a  "  clerk 
or  other  person  in  or  having  been  in  the  employ  of  the  company  "  within 
the  meaning  of  the  Winding-Up  Act  so  as  to  have  a  preferential  claim 
for  his  salary  under  that  Act,  R.8.C.  1906,  ch.  144,  sec.  70.  Qirard  v. 
Gari6py,  49  Que.  S.C.  284, 17  Que.  P.B.  396;  re  Bitchie-Hewrtt  CJo.,  6  O.W.R. 
474;  re  Shirleys  Limited  (1916),  io  W.W.B.  919,  921,  9  Bask.  L.B.  258, 
34  W.L.B.  805;  re  American  Tire  Co.,  2  O.W.R.  29;  re  Ontario  Forge 
Co.,  27  Ont.  B.  230;  White  Star  Hotel  Co.  v.  Turgeon,  17  Que.  P.B.  299; 
re  Newspaper  Proprietary  Syndicate  [1900]  2  Ch.  349;  69  L.J.  Oh.  578. 
But  under  a  statute  giving  a  preference  for  wages  or  salary  of  "all 
persons  in  the  employ  "  of  the  company,  the  manager  would  be  entitled 
to  claim  the  preference.  Hives  v.  Imperial  Canadian  Trust  Co.  (1916), 
10  W.W.E.  596,  9  Sask.  L.B.  248,  34  W.L.B.  433. 

Theft  by  municipal  employee} — If  the  money  were  received  by  virtue 
of  his  employment,  it  would  make  no  difference  to  this  offence  that  the 
municipality  was  not  the  owner;  B.  v.  Tessier  (1900),  10  Que.  Q.B.  45, 
5  Can.  Cr.  Cas.  73;  but  the  ownership  should  be  alleged  and  proved. 
If  a  charge  were  laid  in  respect  of  money  collected  by  a  city  official 
on  the  pretence  that  it  was  payable  to  the  city  when  such  was  not  the 
case,  and  he  was  not  authorized  to  ask  for  it,  it  should,  it  seems,  be 
laid  as  for  obtaining  money  on  false  pretenses  and  not  under  sec.  359, 
as  the  money  would  not  have  been  received  "by  virtue  of  his  employ- 
ment."   See  B.  V.  Tessier,  supra. 

Joinder  of  co^inis  for  several  thefts] — Code  sees.  856,  857. 

Evidence  of  similar  criminal  acts  where  issue  of  intent  is  raised] — 
Proof  cannot  be  made  of  another  crime  committed  by  an  accused  in 
order  to  show  that  he  is  really  capable,  from  his  character,  of  commit- 
ting that  of  which  he  is  eharged.  Such  proof  would  be  unjust  and 
illegal  for  it  does  not  follow  that  having  committed  a  crime  under  cer- 
tain circumstances  he  would  also  have  committed  that  of  which  he  is 
charged.  But  there  are  exceptions  to  this  rule.  If  by  his  plan  of 
defence  the  accused  wishes  to  throw  upon  another  person  the  crime  of 
which  he  is  charged,  if  the  irregularities  charged  against  an  accused  are 
of  the  same  nature  as  the  principal  act  imputed  'to  him,  if  they  have 
been  committed  very  nearly  at  the  same  time  in  the  same  plaoe  and 
to  the  detriment  of  the  same  person,  these  irregularities  are  so  connected 
to  the  principal  charge  that  they  become  ineorponkted  with  it  and  may 
legally  be  proved.  Bivet  v.  The  King  (1915),  24  Que.  K.B.  589,  25  Can. 
Cr.  Cas.  235;  Thompson  v.  Director  of  Public  Proseeutions  (1918),  87 
L.J.K.B.  478,  affirming  B.  v.  Thompson,  86  L.J.K.B.  1321;  ilakin  ▼. 
Attorney-General  of  New  South  Wales  [1891]  A.  0.  57,  63  L-J.P.C,  41; 
But  it  is  so  difficult  to  establish  the  true  line  of  demarcation  between 
legal  and  illegal  evidence  in  thes^  cases  that  it  will  be  excluded  in  a 
case  of  doubt.    Bivet  v.  The  King  (1915),  24  Que.  K.B.  539. 

Compare  Brunet  v.  The  King,  (1918)  57  S.C.B.  83,  30  Can.  Cr.  C^a. 
16;  B.  V.  Crippen,  27  Times  L.B.  69. 
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See  also  B.  v.  Oeerhxg,  18  LJ".M.C.  215;  B.  v.  Hesson,  14  Cox  CC 
40;  B.  V.  Siernaman,  27  Ont.  B.  33, 1  Can.  Cr.  Cas.  1;  B.  v.  Wilks  (1914)* 
10.  Cr.  App.  B.  1«;  B.  ▼.  Boyle,  10  Cn  App.  B.  180;  B.  v.  EUis  [1910] 
2  K.B.  746;  B.  v.  Bhodes  [1899}  1  Q.B.  77;  B.  v.  Mafson  (1914),  10 
Cr.  App.  B.  169;  B.  v.  Komiensky,  12  Que.  K.B.  463,  7  Can.  Cr.  Caa.  27. 

There  is  an  essential  difference  between  evidence  tending  to  show 
generally  that  the  accused  has  a  fraudulent  or  dishonest  mind,  which 
evidence  is  not  admissible,  and  evidence  tending  to  show  that  he  had  & 
fraudulent  or  dishonest  mind  in  the  partienlftT  traaMaction,.4he  subject' 
matter  of  the  charge  being  then  investigated,  which  evidence  is  admir*' 
sible.  It  has  b6en  laid  down  that  to  make  such  evidence  admissible 
there  must  be  a  n^rus  or  conneetion  between  the  act  charged  and  thf 
facts  relating  to  previous  or  subsequent  trsjisactions  which  it  is  eoughc 
to  give  evidence.  B.  v.  Bhodes  [1899]  1  Q.B.  77,  per  Lord  Bussell,  CJ^.. 
and  B.  v.  Ellis  [1910]  2  K.B.  746.  In  the  more  recent  case  of  B.  v. 
Mason  (1914),  10  Cr.  App.  B.  169,  the  Court  of  Criminal  Appeal  (Eng.) 
followed  the  decision  in  B.  v.  Bhodes,  and  came  to  the  conclusion  that 
the  evidence  of  similar  transactions  subsequent  to  the  charge  was  adiris 
sible  in  order  to  rebut  the  defence  set  up.  And  see  B.  v.  Boyle,  10  '!i 
App.  B.  180,  at  193i 

Cross-examination  as  to  prior  convictions  for  any  offence] — ^When 
the  accused  becomes  a  witness  on  his  own  behalf  (Can.  Evidence  Ac'., 
see.  4)  he  may  be  cross-examined  as  to  vfh^ther  he  haa.been  convicted 
of  any  offence  (Can.  Evidence  Act,  sec.  12)  even  though  the  conviction 
is  altogether  irrelevant  to  the  matter  in  issue,  the  inquiry  being  relevant 
as  affecting  the  credibility  of  the  accused.  B.  v.  Mulvihill,  22  Can.  Cr. 
Cas.  354,  5  W.W.B.  1239,  19  B.C.B.  197,  and  see  Mulvihill  v.  The  King, 
6  W.W.B.  462,  49  Can,  S.C.B.  587,  23  Con.  Cr.  Cas.  194.  And  in  case  of 
denial  or  refusal  to  answer,  the  conviction  may  be  proved  by  the  prose- 
cution.   Can.  Evidence  Act,  E.S.C.  1906,  ch.  145,  sec.  12. 

The  limits  of.  relevfmcy  must  be  less  tightly  drawn  upon  cross-exam- 
ination than  upon  direct  examination.  The  introduction  upon  cross- 
examination  of  the  issue  of  the  witness's  credibility  necessarily  enlarges 
the  6eld.  But  it  does  not  follow  that  all  barriers  are  therefore  thrown 
down.  That  which  is  clearly  irrelevant  to  this  issue  or  to  the  issues 
raised  in  the  case  is  no  more  admissible  in  cross-examination. than  in 
examination  in  chief.  Brownell  v.  Brownell  (1909),  42  Can.  S.C.B.  368, 
374. 

If  in  cross-eicamtoation  the  accused  answers  a  question'  not  relating 
to  the  issue  nor  to  his  credibility,  the  prosecution  cannot  ndse  a  ques- 
tion of  credibility  by  calling  evidence  to  contradict  such  answer.  B.  v. 
Lapierre;  1  Can.  Cr.  Cas.  413. 

The  principles  T)f  the  laws  of  evidence  are  the  same,  whether  applied 
at  civil  or  criminal  trials,  but  they  are  not  enforced  with  the  same 
rigidity  against  a  person  accused  of  a  criminal  offence  as  against  a 
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party  to  h  civil  action ;  per  Lord  Beading,  CJ.,  in  ChriAtie's  Case  (1914) , 
10  Cr.  App.  B.  141. 

Director  or  manager  falsifying  eompany^a  boofc»]— Code  sec  413. 

Refusal  of  municipal  employee  to  deliver  up  municipal  propertyl^- 
Code  sees.  391,  868. 

Refusal  of  government  employee  to  deliver  up  government  propertyl 
—Code  sees.  391,  868. 

Theft  by  tenants  sad  lodgers. 

360.  Every  one  who  steals  auy  chattel  or  fixture  let  to  be 
used  by  him  in  or  with  auy  house  or  lodging  is  guilty  of  an 
indictable  offence  and  liable  to  two  years'  imprisonment,  and, 
if  the  value  of  such  chattel  or  fixture  exceeds  the  sum  of  twenty- 
five  dollars,  to  four  years'  imprisonment, 

Originl—Bec.  322,  Code  of  1892;  B.8.C.  18S6,  ch.  164,  see.  57. 
Formalities  of  indietmenf] — See  sec.  848. 
Second  offences'] — See  sees.  465,  851,  963,  964,  982. 
Malicious  injury] — Code  sees.  509,  510,  529    (by  tenant  or  mort- 
gagor), 530  (fences);  533-535  (trees  and  crops). 

Theft  of  testamentary  Instmments. 

361.  Every  one  is  guilty  of  an  indictable  offence  and. liable 
to  imprisonment  for  life  who,  either  during  the  life  of  the 
testator  or  after  his  death,  steals  the  whole  or  any  part  of  a 
testamentary  instrument,  whether  the  same  relates  to  real  or 
personal  property,  or  to  both. 

Origin]— 8ec.  323,  Code  of  1892;  B.S.C.  1886,  eh.  164,  sec.  14. 
**  Testamentary  instrument"] — Code  sec.  2,  sub-sec.  (37). 
Fraudulently  destroying  or  concealing  testamentary  instrumenf] — 
Code  sec.  396. 

Theft  of  documents  of  title  to  lands  or  goods. 

362.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years^  imprisonment  who  steals  the  whole  or  any  part 
of  any  document  of  title  to  lands  or  goods. 

Origin]— Sec.  324,  Code  of  1892 ;  B.S.C.  1886,  eh.  164,  see.  13. 
Second  offences]— Bee  sees.  465,  851,  963,  964,  982. 
"Document  of  title"] — Code  sec.  2,  sub-sees.  (11)  and  (12), 
Destroying  documents  of  title] — See  sec.  396. 
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Tkeft  of  indkHal  er  official  doewBenfta. 

363.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment  who  steals  the  whole  or  any  part 
of  any  record^  writ,  return,-  affirmation,  recognizance,  cognoint 
actionem,  bill,  petition,  answer,  decree,  panel,  process,  interro- 
gatory, deposition,  affidavit,  rule,  order  or  warrant  of  attorney, 
or  of  any  original  document  whatsoever  of  or  belonging  to  any 
court  of  justice,  or  relating  to  any  cause  or  matter  begun,  de- 
pending or  terminated  in  any  such  court,  or  of  any  original 
document  in  any  wise  relating  to  the  business  of  any  office  or 
emplojrm^t  tmder  His  Majesiy,  and  being  or  remaining  in  any 
office  appertaining  to  any  court  of  justice,  or  in  any  goveiaiment 
or  public  office. 

Orf^]-— See.  325,  Code  of  1892;  B.S.G:  1886,  eh.  164,  sec.  15. 
Second  ofeneesi — See  sees.  465,  851,  963,  964,  982. 
Jfraiudulenily  destroying  or  coneedling  official  documenUI-^'Code  see. 
396. 

Theft  of  post  lottery,  etc,  from  the  maiL 

364.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life,  or  for  any  term  not  less  than  thred 
years,  who  steals, — 

(a)  a  post  letter  bag;  or, 

(b)  a  post  letter  from  a  post  letter  bag  or  from  any  post 

office,  or  from  any  officer  or  person  employed  in  any 
business  of  the  post  office  of  Canada,  or  from  a  mail ; 
or, 

(c)  a  post  letter  containing  any  chattel,  money  or  valuable 

security ;  or, 
{d)  any  chattel,  money  or  valuable  security  from  or  out  of 
a  post  letter. 

Onginl-Swi.  326,  Code  of  1892;  B.S.C.  1886,  ch.  35,  sees.  79,  80,  81. 

Theft  of  post  lettersl — A  charge  of  theft  of  a  registered  mail  pack- 
age by  a  post-office  employee  is  not  to  be  laid  as  for  three  separate 
thefts,  because  there  were  three  separate  letters  in  the  package,  if  they 
were  all  wrapped  and  tied  together  in  a  "  letter  bill "  of  the  post-office 
department  when  the  employee  appropriated  the  lot.  R.  v.  Pope  (1914), 
5  W.W.R;  1070,  7  Alta.  L.B,  169,  22  W.L.B.  659,  22  Can.  Cr.  Cas.  327. 

A  letter  delivered  to  a  letter  carrier,  even  in  the  post-office,  -will 
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be  considered  a  "post  letter ''.and  »  person.  .«t«lli4g  H.in^or.  b^.inikted 
under  sec.  364  of  the  Criminal  Code.  B.  v.  Trepanier,  IQ  (}ne,^.^.B. 
222,  4  Can.  Cr.  Cas.  259.  *    *  * 

"Post  letter";  ** post  letter  bag "]— See  Code  ae6.  6;  Poat-offlce  Act, 
R.S.C.  1906,  ch.  66.  A  decoy  letter  is  included.  Mayer  t.  Vaui^han, 
11  Que.  K.B.  340;  B.  v.  Byan,  9  O.L,B.  137. 

Beceiving] — Code  sec.  400. 

Postal  offences  generally^ — See  Code  sees.  3,  209,  265,  364,  365,  366, 
400,  407,  449,  451,  510D,  516,  538,  867,  869,  and  the  Post-office  Act, 
B.S.C.  1906,  ch.  68. 

Place  of  offence"] — Code  sec.  584  {a). 

■ 

Theft  of  post  letters  not  iflt|iln  see.  t64y^Pi|«eel.po«|L^Loek  iNiiios* 

365.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  any  term  not  exceeding  seven  years,  and 
not  less  than  three  years,  who  steals, —  ^    .   . 

(a)  any  post  letter,  other  than  post  letters  referred  to  in  the 

last  preceding  section ; 
(6)  any  parcel  sent  by  parcel  post,  or  any  article  contaitied 

in  any  such  parcel ;  or, 
(c)  any  key  suited  to •arfj'^loijk  kdopted'for  Webfy'thfe  Post 

OflBce  Department,  and  in  use  on  any  Canadrf'mail 

or  mail  bag. 

Origin]— Sec.  327,  Code  of  1892;  R.S.C.  1886,  ch.  35,  sees.  79,  83,  88. 

**Post  lc«cr"]— Post-office  Act,  R.S.C.  1906,  ch.  66,  sec.  2;  Code 
sec  6.* 

Second  offences] — See  sees.  465,  851,  969^  964,  982. 

Postal  offen/ics  generally]— Bee  Code  sees.  3,  209,  265,  364,  365,  366, 
400,  407,  449,  451,  510D,  516,  538,  867,  869,  and  the  Post-office  Act, 
R.S.C.  1906,  ch.  66. 

Place  of  offence] — Code  sec.  584  (c). 

Steallnff  mailable  matter. 

366.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  five  years'  imprisonment  who  steals  any  printed  vote  or  pro- 
ceeding, newspaper,  printed  paper  or  book,  packet  or  package 
of  patterns  or  samples  of  merchandise  or  goods,  or  of  seeds, 
cuttings,  bulbs,  roots,  scions  or  grafts,  or  any  post  card  or  other 
mailable  matter,  other  than  a  post  letter,  sent  by  mail. 

Origin]— Sec.  328,  Code  of  1892;  R.S.C.  1886,  ch.  35,  sec.  90.^ 
"Post  rnrd"]— Code  sec.  3. 
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Sent  by  matZJ— Post-office  Act,  B.S.C.  1906,  ch.  66;  Code  sec.  6. 

Second  offences] — See  sees.  465,  963  sad  964. 

deceiving  stolen  mail  mattcrl — Code  sec.  400. 

Wilful  damage  to  mailable  matter} — Code  see.  SIOd,  sub>aee.  (d). 

Postal  offences  generaUyl — See  Code  sees.  3,  209,  26S,  364,  365^  366, 
400;  407,  449,  451,  510D,  516,  538,  867,  869,  aad  the  Post-office  Act, 
B.8.C.  1906,  ch.  66.  . 

Place  of  offence] — Code  sec.  684  (o).  '    ' 

Theft  of  election  documents. 

36T.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  a  fine  in  the  discretion  of  the  court,  or  to  seven  years'  imprison- 
ment, or  to  both  fine  and  imprisonment,  who  steals,  or  unlawfully 
takes  from  any  person  having  the  lawful  custody  thereof,  or 
from  its  lawful  place  of  deposit  for  the  time  being,  any  writ  of 
election,  or  any  return  to  a  writ  of  election,  or  any  indenture, 
poll-book,  voters'  list,  certificate,  aflSdavit  or  report,  ballot,  or 
any  document  or  paper  made,  prepared  or  drawn  out  according 
to  or  for  the  requirements  of  any  law  in  regard  to  Dominion, 
provincial,  municipal  or  civic  elections. 

Ori^]— Sec.  329,  Code  of  1892;  B.S.C.  1886,  ch.  8,  sec.  102;  B.S.C. 
1886,  ch.'l64,  sec.  56. 

Destroying  election  records] — See  sec.  528. 

Second  offences]— See  sees.  465,  851,  963,  964,  982. 

Offenees  wider  election  laws] — See  the  Dominion  Elections  Act,  B.S.C. 
1906,  ch.  6  and  amendments,  and  the  Elections  Acts  of  the  various 
provinces. 

Theft  of  railway  tickets. 

3€(8.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who  steals  any  tramway,  railway 
or  steamboat  ticket,  or  any  order  or  receipt  for  a  passage  on  any 
railway  or  in  any  steamboat  or  other  vessel. 

OH^tn]— Sec.  330,  Code  of  1892 ;  B.S.C.  1886,  ch.  8,  sec.  102,  ch.  164, 
sec.  56. 

Second  offences]--^ee  sees.  465,  851,  963,  964,  982. 
Obtaining  transportation  by  false  ticket] — ^Code  sec.  412. 

Cattle  steallngr. 

389.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who  steals  any  cattle. 

Origin'] — Sec.  331,  Code  of  1892;  B.S.C.  1886,  ch.  164,  sees.  7,  8. 
"Cattle'*] — Code  sec.  2,  sub-sec.  (5). 
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Statutory  onus  as  to  cattle  hrandsl — ^When  a  person  is  charged  with 
theft  of  caUle  (or  with  an  offence  nnder  paragraph  (a)  or  paragraph 
(&)  of  sec.  392)  respecting  cattle,  possession  by  snch  person  or  by  others 
in  his  employ  or  on  his  behalf  of  such  cattle  bearing  such  a  brajad  or 
mark  of  which  the  person  charged  is  not  the  registered  Owner,  shall 
throw  upon  the  accused  the  burden  of  proving  that  such  cattle  came 
lawfully  into  his  possession  or  into  the  possession  of  such  others  in 
his  employ  or  on  his  behalf,  unless  it  appears  that  such  possession  by 
others  in  his  employ  or  on  his  behalf  was  without  l\is  knowledgie,,l^d 
without  his  authority,  sanction  or  approval.  *-  «•* 

Code  sec.  989,  as  to  cattle  brands,  is  intended  specially  for  the  pro- 
tection of  cattle  owners  in  ranching  districts  where  cattle  run  at  large, 
and  to  prevent  the  appropriation  and  re-branding  of  stray  cattle  by 
other  ranchers.  Where  the  evidence  shows  that  the  aoeused  stockman 
appropriated  and  re-branded  with  his  own  brand  a  stray  three-year-old 
steer  on  which  appeared  the  brand  of  another  rancher,  and  turned  the 
stray  steer  into  his  own  herd  on  his  home  range,  there  is  such  proof  of 
possession  of  the  animal  as  throws  upon  the  accused  the  onus  under 
Code  sec.  989  of  proving  on  a  charge  of  stealing  the  steer  that  the 
same  came  into  his  possession  lawfully.  B.  v.  I>ubois,  15  Can.  Cr.  CaB. 
485,  15  W.L.B.  238  (Alta.). 

Cattle  brands  as'evidencel — Code  sec.  989. 

Even  prior  to  the  statute  now  embodied  in  Code  sec.  989  if  was  held 
that  the  production  of  a  steer's  hide  with  the  prosecutor's  brand  and 
earmarks  only  upon  it,  and  the  evidence  of  the  prosecutor  that  he  had 
owned  and  had  never  parted  with  the  steer  from  which  the  hide  had 
come,  justified  a  finding  that  the  steer  in  question  was  the  property  pf 
the  prosecutor.  B.  v.  Forsythe,  4  Terr.  L.B.  398,  5  Can.  Cr.  Cas.  475; 
approved  in  Zeats  v.  Johnston  (1910),  3  Sask.  L.B.  364  (Sask.). 

Where  the  prisoner  was  charged  with  th# .  jkhef t  of  e0st%M^  t^t^e, 
the  brands  upon  which  had  been  obliterated,  it  was  held  that  .evidence 
iliat  the  brands  upon  other  cattle  had  been  similarly  obliterated  and 
that  the  prisoner  had  in  his  possession  branding  irons  adapted  to  caus- 
ing an  obliteration  of  the  character  found,  was  admissible.  B.  v.  Oollyns, 
3  Terr.  L.B.  82,  4  Can.  Cr.  Cas.  572. 

Summary  trial  under  Territories  Acti — B.  v.  Pachal^  4  Terr.  L.^.  10, 
5  Can.  Cr.  Cas.  34. 

Verdict  for  lesser  offence^— On  a  charge  of  eattle  stealing  a  verdict 
may  be  given  for  the  lesser  offence  of  fraudulently  refusing  to  deliver 
up  strayed  cattle  (sec.  392),  if  the  evidence  warrants  the  latter  offence. 
Code  sec.  953. 

Fraudulently  defacing  cattle-brand'] — Code  sec.  392, 
Malicious  damage  to  cattle] — Code  sees.  510  (B),  536. 
Open  wells  laws] — In  Saskatchewan  a  provincial  statute  prohibits  the 
keeping  of  open  wells  and  other  things  dangerous  to  live  stodc  left  un- 
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protected  so  as  to  be  likely  to  damage  straj  live  stock*  B.S.S.,  ch.  124; 
Baldrye  y.  Fenton,  6  W.W.R.  1441,  29  W.L.E.  258  (Sask.) ;  Hill  ▼. 
Mallach  [1918]  1  W.W.B.  10  (Sask.)- 

Progeny  of  armnaWl — See  note  to  Code  sec.  392. 

Theft  of  dogs,  birds,  beasts  and  other  animals. 

3T0.  Every  one  who  steals  any  dog,  or  any  bird,  beast  or 
other  animal  ordinarily  kept  in  a  state  of  confinement  or  for  any 
domestic  purpose,  or  for  any  lawful  purpose  of  profit  or  advan- 
tage, is,  if  the  value  of  the  property  stolen  exceeds  twenty  dollars, 
guilty  of  an  indictable  offence  and  liable  to  a  penalty  not 
exceeding  fifty  dollars  over  and  above  the  value  of  the  property 
stolen,  or  to  two  years*  imprisonment,  or  to  both,  and  if  the 
value  of  the  property  stolen  does  not  exceed  twenty  dollars,  is 
guilty  of  an  offence  and  liable  upon  summary  conviction  to  a 
penalty  not  exceeding  twenty  dollars  over  and  above  such  value, 
or  to  one  month^s  imprisonment  with  hard  labour. 

2.  Every  one  who,  having  been  previously  convicted  of  an 
offence  under  this  section,  is  summarily  convicted  of  another 
offence  thereunder,  is  liable  to  three  months*  imprisonment  with 
hard  labour. 

On^]— See.  332,  Code  of  1892;  63-64  Vict,  Can.,  ch.  46,  sec.  3; 

Value  08  affecting  juriedietum] — ^For  the  offence  of  stealing  domestic 
fowl,  the  limit  of  imprisonment  is  two  years  on  indictment  under  Code 
sec.  370  if  the  value  of  the  fowl  is  over  $20  and  one  month's  imprison- 
men>t  on  summary  conviction  if  the  value  is  less  than  $20;  cousequently 
a  conviction  under  the  Speedy  Trials  clauses  with  a  sentence  exceeding 
two  years  must  be  set  aside  as  unauthoris^ed  either  by  the  Code  or  at 
common  law  if  the  record  docs  not  disclose  the  value.  Although  at 
common  law  the  theft  was  piuiishable  with  more  than  two  years' 
imprisonment  on  indictment  without  regard  to  the  value,  Code  sec.  370 
has  the  pflFect  of  limiting  the  punishment  where  the  value  is  over  $20 
to  two  years'  imprisonment,  and  a  greater  punishment  on  indictment 
could  only  he  supported,  if  ^t  all,  on  its  appearing  that  tlic  value  wa? 
less  than  $20  and,  semble,  in  the  latter  case  the  court  in  passing 
sentence  should  have  regard  to  the  limit  of  imprisonment  which  might 
hftvo  been  imposed  on  summary  conviction.  R.  v.  Williams,  16  Can.  Cr. 
Cas.  482,  21  O.L.B.  467.  The  punishment  for  receiving  a  stolen  domestic 
animal  is  similarly  affected  under  Code  sec.  401,  R.  v.  Frizell,  5  O.W.N. 
801,  25  O.W.R,  697,  22  Can.  Cr.  Cas.  214. 

Summary  conviction  if  value  does  not  Exceed  $20] — See  sec.  729,  as 
to  paying  the  damages  to  person  aggrieved  in  Arst  offences. 
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Summary  convictions  in  case  of  joint  offenders'] — See  sec.  728. 

Second  offence  on  indictment] — See  sees.  465,  851,  963,  964  and  982. 

Offences  after  previous  conviction"] — See  sees.  370,  375-377,  386  (2), 
465,  530,  533-535,  568,  851,  963,  982,  1053,  1081. 

Wilful  injury  of  dog,  domestic  bird,  etc.;  IcUling  or  poisoning] — 
Code  sec.  537. 

BreaJcing  and  entering  cage,  etc,  to  sted(^ — Code  sec.  460. 

Stealing  oysters.— Using  dredge  or  other  means  to  take  ojsters*— 
Exception. 

371.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years^  imprisonment  who  steals  oysters  or  oyster  brood. 

2.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  months'  imprisonment  who  unlawfully  and  wilfully 
uses  any  dredge  or  net,  instrument  or  engine  whatsoever,  for  the 
purpose  of  taking  oysters  or  oyster  brood,  within  the  limits  of 
any  oyster  bed,  laying  or  fishery  the  property  of  any  other 
person,  and  sufficiently  marked  out  or  known  as  such,  although 
none  are  actually  taken,  or  unlawfully  and  wilfully  with  any 
net,  instrument  or  engine,  drags  upon  the  ground  of  any  such 
bed,  laying  or  fishery. 

3.  Nothing  in  this  section  applies  to  any  person  fishing  for 
or  catching  any  swimming  fish  within  the  limits  of  any  oyster 
fishery  with  any  net,  instrument  or  engine  adapted  for  taking 
swimming  fish  only. 

Ongin]'^Set.  334,  Code  of  1892;  R.S.O.  1886,  ch.  164,  boo.  10. 

"  Unlawfully  and  wilfully "] — Compare  the  sections  of  Part  VIII 
dealing  with  wilful  destruction  of  property,  see.  509  et  seq. 

Indictment] — The  oyster  bed  may  be  described  by  name  or  other- 
wise without  stating  it  to  be  in  a  particular  county;  sec.  864,  sub-sec. 
(e) ;  and  as  to  description  of  the  offence,  see  sees.  852-860,  864. 

Second  offences] — See  sees.  465,  851,  963,  964,  982. 

Stealing  thlngrs  fixed  to  buildings  or  in  land. 

372.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who  steals  any  glass  or  woodwork 
belonging  to  any  building  whatsoever,  or  any  lead,  iron,  copper, 
brass  or  other  metal,  or  any  utensil  or  fixture,  whether  made 
of  metal  or  other  material,  or  of  both,  respectively  fixed  in  or 
to  any  building  whatsoever,  or  anything  made  of  metal  fixed 
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in  any  land,  being  private  property,  for  a  fence  to  any  dwelling- 
house,  garden  or  area,  or  in  any  square  or  street,  or  in  any  place 
dedicated  to  public  use  or  ornament,  or  in  any  burial  ground. 

Origin]— Sec.  335,  Ood6  of  18^2;  B.S.C.  1886,  ch.  164,  see.  17. 
Dwelling-hansel — Code  sec.  335  (e). 

be  committed  by  the  tenant  in  fraudakatfy  undd^^  dcmolikioii  of  and 
appropriating  ibctnres  or  material  not  requiring  repair,  although  ho-^as 
under  a  general  covenant  to  do  repairs.  B.  v.  Bichards  [1911]  1  K.B. 
260 ;  B.  V.  Munday,  2  Leach   C.C.  850. 

The  evidence  of  a  house  agent  that  he  managed  the  property  for  a 
non-resident  and  coUected  the  rents  for  him  is  sufficient  evidence  of  the 
ownership  of  such  non-resident  in  proving  an  offence  under  this  section. 
B.  V.  Brununitt  (1861),  L.  &  C.  9. 

Second  offence8'\-—&ee  sees.  465,  851,  963,  964,  982. 

Wilful  demolition  or  severance  of  fixtures  by  tenanti — Code  sec.  529. 

Theft  of  trees,  etc^,  of  the  value  of  twenty-five  dollarcu — Or  of  the 
value  of  five  dollars  In  eertain  cases. 

373.  Every  one  10  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who  steals  the  whole  or  any  part  of 
any  tree,  sapling  or  shrub,  or  any  underwood,  the  thing  stolen 
being  of  the  value  of  twenty-five  dollars,  or  of  the  value  of  five 
dollars  if  the  thing  stolen  grows  in  any  park,  pleasnre  ground, 
garden,  orchard  or  avenue,  or  in  any  ground  adjoining  or 
belonging  to  any  dwelling-house. 

Origin^ — Sec.  336,  Code  of  1892;  B.S.C.  1886,  ch*  168,  sec.  18. 

Summary  conviction  in  cases  of  lesser  value'] — Code  sec.  374,  395. 
If  the  value  is  less  than  the  amount  specified  in  sec.  373,  the  offence 
is  not  indictable  (except  for  a  third  or  subsequent  offence),  but  is  to  be 
punished  on  summary  conviction  under  sec.  374.  B.  v.  Beauv^s,  7  Can. 
Cr.  Cas.  494;  B.  v.  Dugas,  ex  parte  Legere  (1915),  43  N.B.B.  357,  24 
Can.  Cr.  Cas.  377. 

Summary  triaX] — If  the  value  of  the  trees  stolen  from  a  park  or 
garden  were  over  $5,  and  therefore  indictable,  but  under  $10,  the  pro- 
vision of  sec.  773  would  enable  two  justices  having  summary  trial  juris- 
diction to  proceed  under  Part  XVT.  If  the  case  is  before  a  dty 
magistrate  having  the  extended  jurisdiction  of  sec.  777,  he  may  proceed 
for  the  indictable  offence  so  long  as  the  value  is  over  $5.00  in  the  case 
of  parks,  gardens,  etc.,  or  over  $25.00  in  other  cases.  If  the  trees  stolen 
be  of  value  less  than  $5.00  on  theft  from  a  garden,  or  less  than  $25.00 
on  theft  from  ground  not  belonging  to  any  dwelling-house  and  not  being 
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a  park,  etc.,  the  procedure  for  summary  conviction  under  sec.  374  is  to 
be  followed.  B.  v.  Dugas,  ex  parte  Legere,  (1915),  43  N.B.R.  357,  24 
Can.  Cr.  Gas.  377. 

Wilful  damage  to  trees,  etc.} — Code  sec.  533. 

Second  indictable  off€nce}--%ee  seed,  465,  851,  963,  964,  982. 

Tkeft  of  treeSf  ete^  of  the  Tal«o  of  twenty-flye  oenlsr— Second  of- 
feneOir—Siibseqneiit  olfonee. 

374.  Every  one  who  steals  the  whole  or  any  part  of  any  tree, 
sapling  or  shrub,  or  any  underwood,  the  value  of  the  article 
stolen,  or  the  amount  of  the  damage  done,  being  twenty-five 
cents  at  the  least,  is  guilty  of  an  offence  and  liable,  on  summary 
conviction,  to  a  penalty  not  exceeding  twenty-five  dollars  over 
and  above  the  value  of  the  article  stolen  or  the  amount  of  the 
injury  done. 

2.  Every  one  who,  having  been  convicted  of  any  such  offence, 
afterwards  commits  any  such  offence,  is  liable,  on  summary 
conviction,  to  three  months'  imprisonment  with  hard  labour. 

3.  Every  one  who,  having  been  twice  convicted  of  any  such 
offence,  afterwards  commits  any  such  offence  is  guilty  of  an 
indictable  offence  and  liable  to  five  years'  imprisonment. 

OriginlSec.  337,  Code  of  1892;  B.S.C.  1886,  ch.  164,  sec  19. 

Stating  the  ffoHue} — The  summary  conviction  proceedingB  should 
state  the  value  so  as  to  show  jurisdiction,  the  minimum  being  25  oenta 
and  the  maximum  $5.00  or  $25.00,  according  to  the  circumstances  in- 
dicated in  sec.  373.  B.  v.  Dugas  (1915),  43  K.6.B.  357,  24  Can.  Cr. 
Cas.  377;  B.  v.  Beauvais,  7  Can.  Cr.  Cas.  494. 

"  The  amount  of  the  damage  done  "] — This  refers  to  the  actual  dam- 
age to  the  tree  itself  not  consequential  injury  resulting  from  the  act  of 
the  accused,  and  in  estimating  the  amount  regard  cannot  be  had  to  the 
extra  expense  of  replacing  part  of  a  hedge.  B.  v.  Whiteman  (1854), 
Dears.  35^,  23  L.XM.C.  120. 

If  several  trees  be  stolen  at  the  same  time,  or  so  continuously  as  to 
form  one  transaction,  it  will  be  sufficient  if  the  value  or  damage  in  the 
aggregate  is  of  the  statutable  amount.  B.  v.  Shepherd  (1868),  L.B. 
1  C.C.B.  118,  11  Cox  C.C.  119. 

Bona  fidfi  cMml — If  'the  taking  of  the  trees  is  done  upon  a  bona  fide 
claim  of  right  in  respect  of  the  title  to  the  land  upon  which  they  are 
growing,  the  criminal  intent  wiU  be  negatived.  Bobichaud  v.  La  Blanc 
(1898),  34  C.L.J.  324  (N^.). 

WUfuUy  damaging  trees  or  shrubs'] — Code  sec.  533. 

Unlawful  possession  of  tree} — See  sec,  395. 
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First  offenders  an  summary  oowoiction'} — See  Code  aec.  729,  as  to 
diBcretion  to  dischaxfi^  on  makmg  Batisf  action  to  person  aggrieved. 
Proof  of  previous  conviction} — Code  sec.  982. 
Siummary  convictions  when  joint  offenders} — See  see.  728. 
Beeeivfng} — Code  sec.  401. 

Plants,  etCi^  growing  In  garden*— Subsequent  offence. 

375.  Every  one  who  steak  any  plant,  root,  fruit  or  vegetable 
production  growing  in  any  garden,  orchard,  pleasure  ground, 
nursery  ground,  hot-house,  green-house  or  conservatory  is  guilty 
of  an  offence  and  liable,  on  summary  conviction,  to  a  penalty 
not  exceeding  twenty  dollars  over  and  above  the  value  of  the 
article  so  stolen  or  the  amount  of  the  injury  done,  or  to  one 
month's  imprisonment  with  or  without  hard  labour. 

2.  Every  one  who,  having  been  convicted  of  any  such  offence, 
afterwards  commits  any  such  offence  is  guilty  of  an  indictable 
offence  and  liable  to  three  years'  imprisonment. 

Origin}— Qec  341,  Code  of  1892;  B.S.C.  1886,  ch.  164,  sec.  23. 

First  offenders  on  summary  oonvietion} — See  Code  sec.  729  (discre- 
tion  to  discharge  on  making  satisfaction  to  person  aggrieved). 

Second  offence  indictalle} — See  sees.  757,  982. 

Offences  after  previous  conviction} — See  sees.  370,  375-377,  386  (2), 
465,  530,  533-535,  568,  851,  963,  982,  1053.  1081. 

Summary  convictions  when  joint  offenders} — See  sec.  728. 

Beceiving} — Code  sec  401. 

Cnltivateil  plants,  eCe.,  growing  elsewhere* — ^Subsequent  offence. 

376.  Every  one  who  steals  any  cultivated  root  or  plant  used 
for  the  food  of  man  or  beast,  or  for  medicine,  or  for  distilling, 
or  for  dyeing,  or  for  or  in  the  course  of  any  manufacture,  and 
growing  in  any  land,  open  or  inclosed,  not  being  a  garden, 
orchard,  pleasure  ground  or  nursery  ground,  is  guilty  of  an 
offence  and  liable,  on  summary  conviction,  to  a  penalty  not 
exceeding  five  dollars  over  and  above  the  value  of  the  article  so 
stolen  or  the  amount  of  the  injury  done,  or  to  one  month's 
imprisonment  with  hard  labour. 

2.  Every  one  who,  having  been  convicted  of  any  such  offence, 
afterwards  commits  any  such  offence  is  liable  to  three  months' 
imprisonment  with  hard  labour. 

Origin} — See.  342,  Code  of  1892 ;  S.S.C.  1886,  ch.  164,  sec.  24. 
Stealing  crop  from  land} — ^It  is  theft  fraudulently  and  without 
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colour  of  right  to  take,  or  fraudulently  and  without  colour  of  right  to 
convejt  the  crop  to  the  use  of  any  person  with  intent  to  deprive  the 
owner  of  it,  or  with  intent  to  deprive  a  person  having  a  special  property 
or  interest  therein.    Code  sec.  347  and  not^ ;  B.  v.  Beboning,  17  O.L.R.  23. 

First  offenders  on  summary  conviction} — Bee  Code  sec*  729. 

Summary  convictioTis  when  joint  offenders} — See  sec.  728. 

Offences  after  previous  eonvictionj-^'^ee  sees.  SttJ,'  375-Sf7,  386  {tj, 
465,  530,  533-535,  568,  757,  851,  963,  982,  1053,  108L  . .  . ; . 

jReceiving} — Code  sec.  401. 

Fences,  stiles  or  grates* — Subsequent  offence. 

377.  Every  one  who  steals  any  part  pf  any  live  or  d^ad  fence, 
or  any  wooden  post,  pale,  wire  or  rail  set  uj)  or  used  as  a  fence, 
or  any  stile  or  gate,  or  any  part  thereof  respectively,  is  guilty 
of  an  offence  and  liable,  on  summary  conviction,  t^  a  penalty 
not  ei^ceeding  twenty  dollars  over  and  above  the  value  of  the 
article  or  articles  so  stolen  or  the  amount  of  the  injury  done. 

2.  Every  one  who,  having  been  convicted  of  any  such  offence, 
afterwards  commits  any  such  offence  is  liable,  on  summary 
conviction,  to  three  months'  imprisonment  with  hard  labour. 

Ort^in]— Code  of  1892,  sec.  339;  It.S.O.  1886,  dh.  164,  sec.  21. 
Summary  convictioTis .  when  joint  offendefs] — See  sec.  728. 
First  offenders  on  summary  conviction} — See  Code  sec.  729. 
Summary  proceedings  for.  unlawful  possession} — Sec  sec.  395. 
Beceiving} — Code  sec.  401. 

Offences  after  previous  conviction} — See  sees.  370,  375-377,  386  (2), 
465,  530,  533-535,  568,  757,  851,  '9()3,  982,  1053,  1081. 

■  ^  •     •  • 

Theft  of  ores  or  minerals  from  mines,— £xeeptloB« 

378.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who  steals  the  ore  of  any  metal,  or 
any  quartz,  lapis  calaminaris,  manganese,  or  mundic,  or  any 
piece  of  gold,  silver  or  other  metal,  or  any  wad,  black  cawk,  or 
black  lead,  or  any  coal,  or  cannel  coal,  or  any  marble,  intone  or 
other  mineral,  from  any  mine,  bed  or  vein  thereof  rfespectitely. 

2.  It  is  not  an  offence  to  take,  for  the  purposes  of  exploratkwi 
or  scientific  investigation,  any  specimen  or  specimens  of  any  ore 
or  mineral  from  any  piece  of  ground  uninclosed  and  not  occupied 
or  worked  as  a  mine,  quarry  or  digging. 

Ori^]— Sec.  343,  Code  of  1892 ;  B.S.C.  iSSe*,  eh.  164,  net.  25. 
Search  warrant  for  mined  ore]— Code  sec.  637. 
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Special  praviiion  as  to  indictmenti — Code  sec.  866. 

Second  offences^ — See  sees.  465,  851,  963,  964,  982. 

Unlawful  posaesiion  of  rock,  etc,  hearing  gold  or  silver} — Code  a^c. 
424a. 

Unauthorised  transactions  in  gold  or  silver  ore/^ — Code  sees.  424  (h), 
424  (0). 

Defrauding  of  royalty  pay^nent  in  gold  or  silver  piining} — Code  sec. 
424  (a). 

Theft  definedl^-Code  sees.  344,  347,  352,  353. 

SteallBgr  from  the  person. 

378.  Every  one  is  guilty  of  an  indictable*  offence  and  liable 
to  fourteen  years'  imprisonment  who  steals  any  chattel,  money 
or  valuable  security  from  the  person  of  another. 

On^inl—Oode  of  1892,  sec.  344;  B.S.C.  (1886),  ch.  164,  sec.  32; 
32-33  Viet.,  Can.,  eh.  21,  see.  39. 

Theft  from  the  person} — In  an  English  case  the  prisoner  put  his 
hand  into  the  prosecutor's  pocket,  got  hold  of  his  purse,  and  pulled  it 
up  to  the  edge  of  the  pocket  when  the  comer  caught  on  a  belt  worn 
by  the  prosecutor.  The  prosecutor  at  that  moment  grasped  4iie  purse 
and  put  it  back.  H^d,  that  the  prisoner  was  guilt j  of  simple  larceny 
and  not  of  larceny  from  the  person.  B.  t.  Taylor,  27  Times  IaB.  108. 
The  effect  of  sec.  347,  sub-sec  (2)  may  be  to  make  the  decision  inap- 
plicable in  Canada  as  it  declares  that  theft  is  committed  when  the 
offender  moves  the  thing  or  causes  it  to  move  or  be  moved,  or  begins  to 
cause  it  to  become  movable,  with  intent  to  steal  itw  As  theft  generally 
may  be  laid  in  respect  of  a  beginning  to  move  the  article  with  intent 
to  steal,  it  would  seem  to  follow  that  theft  from  the  person  is  complete 
on  the  like  beginning  to  move  the  article  from  the  person.  See,  under 
the  prior  law,  B.  v.  Hamilton,  8  C.  &  P.  49;  B.  v.  Thompson,  B.  &  M. 
78;  B.  V.  Simpson,  24  L.J.M.C.  7.  Compare  re  Patrick  White,  31 
B.CB.  3o3. 

The  plan  of  the  Code  eliminates  the  separate  names  "  embezzlement  " 
and  "  pocket-picking "  by  including  both  as  theft.  Where  the  offence 
is  pocket-picking  the  common  form  of  theft  from  the  person,  it  will  be 
found  preferable  in  practice  to  charge  it  in  the  words  of  the  Code.  See 
Code  sec  852;  Code  form  64.  But  an  indictment  stating  the  material 
ingredients  of  the  offence  in  popular  language  is  good.  Code  sec.  852; 
B.  V.  Morgan  (1901),  5  Can.  Cr.  Cas.  63  and  272,  3  O.L.B.  356. 

The  material  ingredients  of  the  offence  must  be  proved.  B.  v. 
Winslow,  12  Man.  B.  649,  3  Can.  Cr.  Cas.  215;  B.  v.  Daley,  16  Can.  Cr. 
Cas.  168. 

Theft  of  less  than  $10  from  the  person} — The  theory  has  been  ad- 
vanced in  Ontario  tiiat  "theft  from  the  person,"  being  the  offe^ooe 
formerly  known  as  "aggravated  larceny,"  is  not  included  in  the  term 
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**  theft "  as  used  in  see.  773  as  to  "  summary  trial "  for  theft  not  exceed- 
ing $10.    B.  V.  Gonlin,  29  Ont.  B.  28. 

•  The  offences  which  can  be  tried  under  see.  773  by  a  magistrate  as 
defined  by  sec.  771,  include  theft  where  the  value  of  the  property  does 
not  in  the  judgment'  of  the  magistrate  exceed*  $10.  Sec.  773,  mib-sec. 
(a).  The  punishment  under  sec.  773  is  limited  to  six  months'  imprison- 
ment under  sec.  780.  If  theft,  although  from  the  person  under  sec. 
379,  is  within  sec.  773,  then  sec.  780  applies;  otherwise  the  only  power 
of  summary  trial  would  be  by  a  magistrate  having  the  extended  juris- 
diction of  sec.  777.  A  magistrate  of  the  latter  class  trying  an  offence 
not  included  in  sec.  773  would  be  restricted  ad  to  thc'pUniialnnent  to  be 
imposed  only  by  the  maximum  which  might  be  awarded  on  i^  indict- 
ment. Code  sec.  777.  The  Conlin  case,  supra,  supported  a  conviction 
by  a  city  magistrate  having  these  extended  powers  and  also  empowered 
under  sec.  773,  where  the  conviction  imposed  more  than  the  six  months 
mentioned  in  sec.  780.  As  to  the  meaning  of  the  wor4  "  theft  *^  in  sec 
773,  the  court  was  divided  in  opinion.  That  of  Boyd,  0.,  that  it  i9  a 
generic  term,  is  submitted  as  preferable  to  that  of  Bobertson,  J.,  who 
appears  to  have  been  of  opinion  that  "theft  from  the  person"  was  a 
distinct  offence  not  included  in  the  word  *'  theft "  as  there  used,  any 
more  than  would  robbery  be  included.  It  may  be  said  that  while 
robbery  includes  theft,  it  is  treated  in  the  Ck)de  under  a  separate  defini- 
tion (Code  Sec.  445),  and  there  is  in  it  the  added  element  of  violence 
or  threats ;  while  "  theft  from  the  person "  is  not  given  a  sepai&te 
definition  and  is  found  mixed  in  with  various  other  classes  Of  theft  which 
would  be  within  sec.  773  if  the  value  were  under  $10,' and  whiek  make 
distinctions  as  to  the  place  from  which  the  theft  was  made.  Can  n 
magistrate  qualified  under  sec.  777  by  taking  an  Section  of  summary 
trial  (whether  required  or  not  under  sec.  773),  exercise  his  extended 
jurisdiction  conferred  by  sec.  777  by  trying  an  offence  which  he  might 
try  under  sec.  773?  The  weight  of  authority  appears  to  be  in  the 
negative,  and  to  uphold  the  view  that  sec.  777  applies  only  to  "other " 
eases  than  those  already  mentioned  under  sec.  773.  The  marginal  note 
to  sec.  777  upholds  this  view^  but  see  contra  the  Conlin  ease  above 
mentioned.  There  is,  however,  a  special  jurisdiction  conferred  by  sub- 
see.  (5)  of  sec.  777  upon  magistrates  of  cities  of  over  25,000  for  the 
offences  mentioned  in  sub-sec.  (a)  of  sec.  773;  and  that  jurisdiction  is 
absolute  and  not  dependent  upon  the  consent  of  the  accused.  Code 
amendment  of  1909. 

Bestiiution  orders] — Code  sec.  1050. 

To  entitle  the  aggrieved  party  to  an  order  for  the  restatutlon  to 
him  of  the  money  found  on  the  prisoner  convicted  of  stealing  money 
from  the  person  proof  must  be  adduced  identifying  the  money  so  found 
as  the  money  which  was  stolen.  When  the  accused  was  eonvicttd  of 
the  theft  of  bank  notes  bat  there  was  no  evidenee  to  Identify  the  same 
with  the  bank  notes  found  on  and  taken  from  the  prisoner  aX  the  time  of 
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Mfrest,  and  no  application  was  made  inunodiately  after  the  eonviction 
for  an  order  of  compenaation  to  the  pioaecutor  for  his  loss,  an  order 
may  properly  be  made  ex  parte  for  the  restoration  to  the  prisoner  of  the 
money  so  taken  from  him.    B.  v.  Haverstock,  5  Can  Cr.  Caa.  113. 
Attempts  to  steal  from  the  person] — Ck)de  sec  72,  570,  949-951. 

Stealing  In  dwelllng-honse.— Stefttlngr  with  threats  or  menftoes. 

380.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years^  imprisonment  who, — 

(a)  steals  in  any  dwelling-house  any  chattel,  mOney  or 

valuable  security  to  the  value  in  the  whole  of  twenty- 
five  dollars  or  more;  or, 

(b)  steals  any  chattel,  money  or  valuable  security  in  any 

dwelling-house,  and  by  any  menace  or  threat  puts 
any  one  therein  in  bodily  fear. 

0n^]-~8ec.  345,  Code  of  1898;  B.S.C.  1886,  eh.  164,  sees.  45,  46; 

Lareeny  Act,  1861,  Imp.,  sees.  60  and  61. 

Theft  de^iMtf]— Oode  sec  347. 
JhselUng-house  **  defined] — Code  sec.  335,  sab-seo.  («). 
Valuable  sewrity"  de/lned]— Code  sec.  2,  sub-see.  (40). 

"  In  any  dwelUng-house  "] — ^A  theft  by  the  owner  or  occupier  of  Ihe 
house  is  covered  by  this  section.-  B.  v.  Bowden»  2  Mood.  C.C.  285;  B.  v. 
Taylor,  B.  &  B.  418.  But  goods  which  are  under  the  protection  of  the 
person  of  the  prosecutor  at  the  time  they  are  stolen  are  not  within  it. 
So  where  the  prosecutor  was  induced  by  the  trick  of  ring  dropping  to 
lay  down  his  money  upon  a  table  and  the  defendant  took  it  up  and 
carried  it  away,  it  was  held  not  to  be  the  offence  of  "stealing  in  a 
dwelling-hbuse."  B.  v.  Owen,  2  Leach  572.  And  where  money  was 
delivered  to  the  defendant  for  a  particular  purpose  by  his  procurement, 
and  he  forthwith  ran  away  with  it,  it  is  not  an  offence  under  this  sec- 
tion. B.  V.  Campbell,  2  East  P.C.  644.  But  if  a  person  on  going  to  bed 
puts  his  clothes  and  money  by  his  bedside  they  are  under  the  protection 
of  the  dwelling-house  and  not  of  the  person^  B.  y.  Thoipas,  Car.  Supjp. 
295;  B.  V.  Hamilton,  8  C.  &  P.  49. 

It  is  a  question  for  the  court  and  not  for  the  jury  whether  goods'  are 
under  the  protection  of  the  dwelling-house  or  in  the  personal  care  of 
the  owner.  B.  v.  Thomas,  Car.  Supp.  295.  The  section  corresponds  with 
see.  60  of  the  Imperial  Act,  24  and  25  Yict.,  c  96,  under  which  it  is 
said  that  it  is  necessary  that  the  goods  should  be  under  the  protection 
of , the  house  and  be  deposited  in  it  for  safe  custody.  Archbold  Cr.  PI. 
(1900),  612.  But  property  left  at  a  house  for  a  person  supposed  to 
reside  there  will  be  under  the  protection  of  the  house,  and  the  stealing  of 
them  will  be  stealing  in  a  dwelling-honse.     B.  v.  Carroll,  1  Mood.  C.C.  89. 
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Subaec,  (a) — Value  of  $26  or  over} — Sub-see.  (a)  applies  whei«  the 
theft  in  any  dwelling-house  was  of  property  exceeding  $25  in  value.  If 
below  that  value  the  punishment  is  found  in  sec.  386  (theft  not  other- 
wise provided  for). 

Suh-sec.  (6) — ** By  any  menace  or  threat"} — Compare  sec.  452  (de- 
manding with  menaces) ;  sec.  453  and  454  (extortion  by  threats). 

Meatitution  order} — Code  sec.  1050. 

Stealing  by  pick-locks,  etc 

381.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  wlio,  by  means  of  any  pick-lock, 
false  key  or  other  instrument  steals  anything  from  any  receptacle 
for  property  locked  or  otherwise  secured. 

Origin}— See.  346,  Code  of  1892. 

"Property"  defined} — Code  sec.  2,  sub-sec.  (32). 

Theft  by  false  keys  or  picklocks} — If  upon  a  summary  trial  for  ihe 
theft  of  monej  from  a  locked  box  on  a  ship  in  port,  effected  by  picking 
the  lock,  it  is  shown  that  the  accused,  one  of  the  ship's  seamen^  had 
access  in  common  with  the  other  seamen  to  the  place  Where  the  box  was 
kept,  that  shortly  before  the  theft  was  committed  he  had  borrowed  a 
small  sum  of  money  on  the  plea  that  he  had  none,  that  shortly  after  the 
stolen  money  was  missed  he  had  considerably  more  money  on  him,  that 
he  had  meanwhile  received  nothing  in  respect  of  wages,  that  on  t}ie 
money  being  missed  he  suggested  that  he  should  not  be  suspected  as 
he  had  borrowed  money  from  another  party  named,  which  latter  state- 
ment was  shown  to  be  untrue,  such  constitutes  legal  evidence  to  suppwt 
a  conviction.  B.  v.  MacCaffery  (1900),  4  Can.  Cr.  Cas.  193  (N.S.)'  It, 
however,  the  trial  judge,  in  making  his  finding,  bases  4he  same  upon 
the  theory  that,  as  a  matter  of  law,  it  would  be  presumed  that  it  was 
possible  for  him  to  show  how  he  had  come  by  the  money  seen  in  his 
possession  and  that  the  onus  was  upon  him  to  do  so,  such  is  an  error 
in  law  entitling  the  accused  to  a  new  trial.  Ibid. 
1 

I 

Stealing  from  Tes8el8.^Froni  wharfs. 

382.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who, — 

(a)  steals  any  goods  or  merchandise  in  any  vessel^  barge  or 
boat  of  any  description  whatsoever,  in  any  haven  or 
in  any  port  of  enfry  or  discharge,  or  upon  any 
navigable  river  or  canal,  or  in  any  creek  or  basin 
belonging  to  or  communicating  with  any  such  haven, 
port,  river  or  canal;  or, 
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(b)  steals  any  good?  or  merehandise  from  any  dock^'  wharrf 
or  quay  adjacent  to  any  such  haven,  port^^xiver. 
oanaly  creek  or  basin. 

Ofiffin^ — Sec.  349,  Code  of  1892;  Larcenj  Ajct,  1861,  Imp.,  sec.  63; 
24  Qeo.  II,  Imp.,  ch.  45^ 

Stealing  in  boats  or  from  docks} — While  theft  is  committed  when  the 
offender  moves  the  thing  or  causes  it  to  move  or  "  begins  to  cause  it  to 
become  movable  "  with  intent  to  steal  it  (Code  sec.  347)  it  is  doubted 
whether  there  is  theft  "  from "  a  dock  unless  the  thing  stolen  is  re- 
moved. See  re  Patrick  White,  31  S.CB.  383;  same  case  below,  B.  v. 
White,  34  N.S.B.  436,  4  Can.  Cr.  Cas.  430. 

See  also  note  to  sec.  379  as  to  theft  from  the  person. 

"  Goods  or  merchandise  "] — The  words  **  goods,  wares  and  merchan- 
dise" in  a  similar  statute,  24  Oeo.<  II,  c.  45  (Imp.),  were  held  to  extend 
to  such  goods  only  as  are  usually  lodged  in  vessels  or  on  wharves  and 
quays.  B.  v.  Grimes,  Fo&t.  79  (a),  2  East  P.C.  647;  B.  v.  Leigh,  1  Leach 
C.C.  52.    A  passenger*8  luggage  is  included.    B.  v.  Wright,  7  C.  &  P.'  159. 

■  ^'  *  • 
Stealing  wreck. 

383.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who  steals  any  wreck. 

Origin}— See.  350,  Code  of  1892;  B.S.C.  ch.  81,  sec.  36  (c)  ;  Larceny 
Act,  1861,  Imp.,  sec.  64. 

**  Wreck"  defined} — Code  sec.  2,  sub-sec.  (41). 
Second  offences} — See  sees.  465,  851,  963,  964,  982. 

Stealing  on  railway. 

384.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who  steals  anything  iir  or  from 
any  railway  station  or  building,  or  from  any  engine,  tender  or 
vehicle  of  any  kind  on  any  railway. 

Origvn}— Sec.  351,  Code  of  1892. 

"In  or  from  any  railway  station"  etc.] — In  B.  v.  White,  34  N.S.B. 
436,  4  Can.  Cr.  Cas.  430,  a  case  brought  up  on  habeas  corpus,  the  accused 
had  been  convicted  by  a  city  magistrate  of  stealing  "  in  or  from "  a 
railway  building.  Three  of  the  judges  of  the  Supreme  Court  of  Nova 
Scotia  supported  the  conviction  and  held  that  the  use  of  the  phrase 
"  in  or  from  "  did  not  invalidate  the  conviction.  See  Code  sec.  854. 
But  two  of  the  judges  dissenting^  were  of  opinion  that  the  conviction 
was  bad  as  charging  two  crimes  in  the  alternative.  A  further  applica- 
tion to  a  judge  of  the  Supreme  Court  of  Canada  was  dismissed  as  his 
habeas  corpus  jurisdiction  is  concurrent  only  to  that  of  a  provincial 
court  and  not  one  of  review  thereof.    He  Patrick  White^  31  B.C.B.  383. 

See  notes  to  sees.  379  and  382. 
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Stealiogr  things  deposited  In  Indian  gniTes. 

385.  Every  one  who  steals,  or  unlawfully  injures  or  removes, 
any  image^  bones,  article  or  thing  deposited  in  or  near  any 
Indian  grave,  is  guilty  of  an  offence  and  liable,  on  summary 
conviction,  for  the  first  offence,  to  a  penalty  not  exceeding  one 
hundred  dollars  or  to  three  months*  imprisonment,  and  for  a 
subsequent  offence  to  the  same  penalty  and  to  six  months' 
Imprisonment  with  hard  labour. 

Origvni—Sec.  352,  Code  of  1892;  B.S.C.  1886,  ch.  1(54,  sop.  12. 
Summary  convictions  when  joint  offenderal — See  ace.  72S. 
First  offenders  on  summary  c^onvictionl — See  Code  sec  729. 
Second  offence] — See  sees.  757,  982. 
Receiving} — Code  sec.  401. 

Stealing  things  not  otherwise  provided  for. — Subsequent  offence. 

386.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who  steals  anything  for  the  steal- 
ing of  which  no  punishment  is  otherwise  provided  or  commits 
in  respect  thereof  any  offence  for  which  he  is  lial)le  to  the  same 
punishment  as  if  he  had  stolen  the  same. 

2.  The  offender  is  liable  to  ten  years'  imprisonment  if  he  has 
been  previously  convicted  of  theft. 

Origin]— Sec.  356,  Code  of  1892 ;  B.S.C.  1886,  ch.  164,  sees.  5.  6,  85. 

Arrest  without  warrant  if  found  committing'] — Sec  sec.  646  as 
nmended,^8-9  Edw.  VII,  Can.,  ch.  9. 

Search  warrants] — Code  sees.  629-631. 

Trial  of  juvenile  offender  for  theft]— See  see.  «02  (Part  XVXI)  and 
the  Juvenile  Delinquents  Act,  1908,  ch.  40  and  amendments. 

Summary  trial  under  N.W,T.  Act] — For  special  provisions  as  to 
summary  trial,  see  N.W.T.  Act,  R.S.C.,  ch.  62,  sec.  38. 

Yukon  Territory] — Summary  trial  for  theft  not  exceeding  $200.00, 
poe  the  Yukon  Act,  B.S.C.,  ch.  63,  sec.  65. 

Summary  trial  for  theft] — There  are  two  classes  of  officials  entitled 
to  hold  summary  trial  and  a  difference  in  their  jurisdiction  as  regards 
offences  and  punishment. 

Code  sec.  773  (a)  enables  a  magistrate  as  defined  by  sec.  771,  to 
hold  a  summary  trial  for  *'  theft  where  the  value  of  the  property  does 
not,  in  the  judgment  of  the  magistrate,  exceed  $10.00."  The  punishment 
under  the  jurisdiction  conferred  by  sec.  773  (a)  is  not  to  exceed  six 
months'  imprisonment  (Code  sec.  780),  and  the  jurisdiction  of  the 
magistrate  is  absolute  in  the  provinces  of  British  Columbia,  Prince 
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Edward  Island,  Saskateliewaii  and  Alberta  and  a]Bo  in  the  North- West 
Territories  and  the  Yukon.    Code  see.  776. 

A  conviction  for  theft  not  exceeding  $10.00  made  under  Code  see. 
773y  should  show  the  value  as  determined  by  the  magistrate.  B.  ▼.  Taylor 
(1914),  5  W.W.B.  1106,  7  Alta.  L.R.  72,  26  WX.B.  652,  28  Can.  Or.  CJas. 
234. 

If  the  value  is  over  $10.00  the  magistrate  ef  the  class  mentioned 
in  sec.  771  may  not  try  the  case  on  a  plea  of  not  guilty,  but  may  accept 
a  plea  of  guilty  along  with  an  election  of  summary  trial  and  impose 
punishment  as  upon  an  indictment.  Code  sees.  782,  783.  B.  v.  Williams, 
11  B.G.B.  351,  10  Can.  Or.  Gas.  330. 

The  other  class  of  magistrates  are  city  police  magistrates  and  cer- 
tain others  given  an  extended  jurisdiction  to  try  eases  which  in  Ontario 
would  be  within  the  jurisdiction  of  the  court  of  sessions.  (Code  sec.  777) 
and  which  were  not  otherwise  under  their  jurisdiotion  under  sec  773 
because  of  their  qualification  under  that  section.  B.  y.  Bavidson  (No.  2) 
[1917]  2  W.W.B.  718,  11  Alta.  hJB,  491,  28  Can.  Or,  Cas.  66;  B.  v. 
Hayward,  6  Can.  Cr.  Cas.  399,  5  OX.B.  65 ;  Ex  parte  HcDonaldi  9  Can. 
Or.  Cas.  368  (N^.). 

The  magistrate  having  the  extended  jurisdietion  of  sec.  777  is  en- 
abled to  try  inter  alia,  cases  of  theft  not  coming  within  sec.  773,  but 
only  where  the  accused  elects  summary  trial  in  conformity  with  the  mode 
of  election  laid  down  in  sec.  778,  exc^t  in  the  special  cases  for  which 
sec.  777,  sub-sec.  (5)  provides  where  the  jurisdiction  is  absolute  if  the 
value  is  not  over  $10  and  the  magistrate  is  the'  police  magistrate  of  a 
city  with  a  population  of  over  25,000. 

So  on  a  trial  in  Alberta,  British  Columbia,  Saskatchewan  or  Prince 
Edward  Island,  another  magistrate  although  empowered  under  sec.  777 
to  try  offences  of  the  class  for  which  an  offender  might  be  tried  in 
Ontario  at  the  sessions,  may  proceed  with  a  trial  of  theft  where  the 
information  declares  the  value  under  $10.00  without  asking  the  consent 
of  the  accused,  but  if  it  developed  in  the  evidence  that  the  value  was 
over  $10.00,  his  absolute  jurisdiction  to  try  without  consent  under  sec. 
776  would  be  gone.  To  obviate  this  he  may  take  the  election  of  the 
accused  so  that,  with  the  consent  of  the  accused,  he  may  dispose  of 
the  case  in  any  event.  Sec.  776  does  not  prohibit  the  asking  of  the 
consent  on  a  charge  of  theft  as  does  sec.  774  in  a  disorderly  house  case. 
And  if  the  aeeosed  pleads  not  goilty  and  elects  summary  trial  on  a 
charge  of  theft,  and  the  magistra/te  finds  the  value  to  be  over  $10.00, 
the  same  punishment  may  be  imposed  as  upon  an  indictment.  B.  v. 
Bowers,  34  N.S.B.  550,  6  Can.  Cr.  Cas.  264. 

The  reason  generally  assigned  for  the  exclusion  from  sec.  777  of 
cases  which  are  within  sec.  773,  is  that  the  marginal  note  to  sec  777 
and  which  was  included  in-  the  original  Statute  enacting  it  read  as 
follows:  "Summary  trial  in  certain  other  eases,"  but  this  marginal 
note  was  eliminated  in  some  of  the  amendments  made  by  repeal  of  the 
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former  law  and  the  first  amendment  was  without  any  marginal  nolo; 
but  the  marginal  note  waa  reinstated  in  its  original  form  in  later 
amendments. 

Speedy  trial  before  a  aaunty  Judge  without  a  jury'i — ^Code  sees.  822- 
842  (Part  XVni) ;  Code  forms  60,  61 ;  George  v.  The  King,  35  S.C.R. 
376,  8  Can.  Cr.  Cas.  401,  affirming  35  N.S.B.  42. 

Proeedure  on  trial  of  indictment^ — Code  sec.  940,  et  seq. 

Court  of  sessions  in  Ontario"] — ^It  shall  not  be  necessary  for  any 
court  of  general  sessions  in  the  province  of  Ontario  to  deliver  the  gaol 
of  all  prisoners  who  are  confined  upon  charges  of  theft,  but  the  court 
may  leave  any  such  cases  to  be  tried  at  the  next  court  of  oyer  and 
terminer  and  general  gaol  delivery,  if,  by  reason  of  the  difficulty  or 
importance  of  the  case,  or  for  any  other  cause,  it  appears  to  it  proper 
so  to  do.    Code  sec.  601. 

Motion  to  quash  indictment] — Before  the  defendant  has  pleaded 
he  may  move  to  quash  the  indictment,  but  not  afterwards,  except  by 
leave  of  the  court,  for  a  defect  apparent  on  the  face  of  it.  Code  sec. 
898.  The  court  niay  oi*der  the  defect  remedied  and  proceed  with  the 
trial  as  if  no  such  defect  had  appeared.  Code  sec.  898.  If  the  defend- 
ant demurs  to  the  indictment  for  a  defect  which  may  be  remedied,  the 
court  may  in  like  manner  amend  it.    Code  see.  898. 

A  charge  brought  for  theft  on  an  election  of  speedy  trial  without 
a  jury  is  sufficient,  if  it  follows  Code  forms  60  and  61 ;  and  it  need  not 
specifically  allege  the  taking  as  fraudulent  and  without  colour  of  right 
(Code  sec.  347),  if  it  charges  that  the  accused  "unlawfully  did  steal." 
etc  George  v.  The  King  (1904),  35  S.C.B.  376,  8  Can.  Or.  Cas.  401, 
affirming  35  N.S.B.  42,  5  Can.  Cr.  Cas.  469. 

An  indictment  for  theft  of  money  which  discloses  the  date  of  the 
oflfence,  the  name  of  the  person  from  whom  taken  and  the  amount,  if 
sufficient  to  enable  the  accused  to  defend,  is  not  bad  for  lack  of  stating 
further  details  of  the  mode  in  which  the  alleged  offence  was  committed. 
R.  V.  Lemelin,  22  Can.  Cr.  Cas.  109. 

Plea  of  autrefois  oonviot] — If  the  former  conviction  relied  upon  in 
support  of  this  plea  was  made  by  justices  having  no  jurisdiction  to 
try  the  charge,  the  plea  fails.  R.  v.  Taylor,  5  W.W.R.  1105,  26  W.L.R. 
652,  22  Can.  Cr.  Cas.  234. 

Several  connected  takii^s  treated  as  one  theft] — A  series  of  defalca- 
tions by  an  employee  entrusted  with  money  may  be  treated  as  one 
theft.  Minchin  v.  The  King,  23  Can,.  Cr.  Cas.  414»  affirming  R.  v.  Minchin 
(1913),  22  Can.  Cr.  Cas.  254.  7  Alta,  L.B.  148,  26  W.L.B.  633. 

The  theft  is  a  single  one  on  the  taking  of  a  packet  containing  post 
letters  and  lai^ge  sums  of  money.  Rex  v.  Birdseye,  4  C.  &  P.  386,  and 
separate  charges  are  not  justified  as  to  the  various  letters  contained  in 
the  packet.  R.  v.  Pope  (1914),  5  W.W.R.  1070,  22  Can.  Cr.  Cas.  327, 
15  D.L.B.  664,  7  Alta.  UB.  169,  26  WX.B.  659. 
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Trial  together  of  separate  theft  charges  against  same  person}-^ 
By  sec*  857  of  the  Code  the  court  may  direct  that  the  accused  be  tried 
"upon  any  one  or  more  of  such  counts  separately."  Then  comes  the 
proriso  in  sec.  857,  whi(^  is  in  effect  that  the  court  shall  not,  except 
there  be  special  reasons  to  the  contrary,  prevent  the  trial  at  the  same 
•time  of  distinct  charges  of  theft,  not  exceeding  three  in  number,  which 
have  been  committed  within  six  months  from  first  to  last,  whether 
against  the  same  person  or  not.  The  effect  of  sees.  856  and  857  is,  in 
so  far  as  theft  is  concerned,  that  any  number  of  charges  of  theft 
against  an  accused  person  may  be  tried  together,  unless  the  court 
makes  an  order  to  the  contrary;  but  if  the  court  does  malce  an  order 
for  the  trial  of  the  charges  separately,  the  order  is  not  to  prevent, 
unless  there  be  special  reasons,  three  or  less  than  three  distinct  charges 
from  being  tried  together  where  the  offences  have  been, committed 
within  six  months  from  the  first  to  the  last  offence.  By  'the  English 
Act  the  election  in  such  case  by  the  prosecutor  is  imperative.  By  our 
Code  the  question  whether  the  accused  shall  be  tried  on  one  or  more 
counts  separately  shall  be  decided  by  the  trial  judge.  B.  v.  Kelly 
[1917]  1  W.W.B.  46,  27  Can.  Cr.  Cas.  140,  27  Man.  B.  105,  per  Perdue, 
JJl.,  and  see  same  ease  in  appeal,  Kelly  v.  The  King  [1917]  1  W.W.B. 
463,  54  S.O.B.  220. 

Sub-see.  (2) — Second  offence  of  theftl — ^When  a  prisoner  is  convicted, 
on  a  summary  trial  before  a  police  magistrate,  of  theft,  he  cannot  be 
sentenced  under  sub-sec.  2  of  sec.  386  of  the  Criminal  Code,  to  more 
than  seven  years'  imprisonment,  although  he  has  been  previously  con- 
victed of  theft,  unless  such  previous  conviction  has  been  charged  in 
the  information  by  analogy  to  sec.  851  and  proved  in  accordance  with 
sec.  963,  and,  where  in  such  a  case  a  greater  punishment  is  inflicted, 
the  Court  of  Appeal,  upon  an  application  under  sub-sec.  2  of  sec.  1016 
of  the  Code/ will  set  aside  the  sentence  and  pass  what  it  considers  a 
proper  sentence.    B.  v.  Edwards,  17  Man.  B.  288,  13  Can.  Cr.  Cas.  202. 

Sec.  465  also  in  Part  VII  provides  that  every  one  who,  after  a  pre- 
vious conviction  for  "  any  indictable  offence,  specified  in  this  Part "  for 
which  the  punishment  on  a  first  conviction  is  less  than  14  years'  imprison- 
ment, is  liable  to  14  years'  imprisonment.  Sub-sec.  (2)  of  sec.  386 
would  supersede  sec.  465  as  regards  a  previous  conviction  of  "theft," 
but  qwere  as  to  its  operation  if  the  former  conviction  were  for  some 
other  office. 

See  as  to  prior  convictions  generally,  sees.  757,  851,  963»  964,  582, 
1053,  1081. 

Instructing  the  jury  on  a  theft  charge} — On  a  charge  of  theft,  when 
the  facts  are  compatible  with  an  honest  mistake  on  the  defendant's  panrt, 
there  should  be  a  direction  on  intent  to  steal.  B.  v.  Sturgess,  9  Cr.  App.. 
B.  120.  Where  dcfeaduit  has  sold  some  qf  the  goods  alleged  to  be 
stolen  by  hira,  it  may  be  necessary  to  direct  the  jury  whether  he  hi- 
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tended  to  aeoount  to  the  owners  for  the  proceeds.  B.  v.  Sturgess,  9  Cr. 
App.  B.  120. 

Where  the  <tria1  judge,  in  his  charge  to  the  jury,  called  attention 
to  the  fact  that  the  prisoner  charged  with  theft  was  not  called  to  testify 
on  his  own  behalf ,  and  warned  the  jury  that  they  were  not  to  take 
that  fact  to  his  prejudice,  but  stated  that  if  the  accused  were  innoeent 
he  could  have  proved  that  he  was  not  in  tiie  locality  at  the  time,  this 
is  a  prohibited  *'  comment "  within  the  meaning  of  sec.  4  of  the  Canada 
Byidence  Act,  entitling  the  accused  to  a  new  trial.  B.  v.  MeOuire,  36 
N.B.B.  609,  9  Can.  Cr.  Cas.  554. 

Betaining  goods  sent  on  the  faith  of  a  promise  to  pay  for  them  on 
ddivery  may  amount  to  theft  by  a  trick.  B.  t.  Edmundson  (1912), 
8  Cr.  App.  B.  107;  B.  t.  Slowly  (1873),  12  Cox  O.C.  269,  27  L.T.  803. 

When  an  issue  at  the  trial  is  the  identity  of  certain  goods  with 
those  alleged  to  have  been  stolen,  it  is  a  grave  misdirection  to  allow 
the  jury  to  assume  such  identity.    B.  v.  Hill  (1912),  7  Cr.  App.  B.  250. 

Where  on  the  trial  of  a  charge  of  theft  the  only  evidence  against 
the  defendant  is  that  of  the  person  who  receives  the  stolen  property, 
and  there  is  a  suspicion  that  he  knew  that  the  property  was  stolen,  his 
evidenoe  must  not  be  left  to  the  jury  as  that  of  an  untainted  witness, 
but  they  should  be  warned  that  if  they  think  that  he  was  an  accomplice 
there  ought  to  be  corroboration  of  his  story.  B.  v.  Jennings  (1912),  7 
Cr..  App.  B.  242. 

The  owner  of  goods  is  entitled  to  resort  to  the  criminal  law  for 
their  recovery,  when  stolen,  and  his  desire  to  recover  his  property  does 
not  deprive  him  of  protection  in  an  action  for  malicious  prosecution  if 
the  circumstances  justify  the  prosecution.  Truesdell  v.  Holden  (1913), 
4  O.W.N.  1138. 

Where  the  defence  is  that  property  alleged  to  be  stolen  has  been 
abandoned,  there  should  be  a  specific  direction  to  the  jury  Dn  this  point. 
B.  V.  White  (1912),  7  Cr.  App.  B.  266. 

Bestitution  of  stolen  propertyl — See  sees.  1050,  795  (on  summary 
trial). 

Compensation  out  of  money  found  on  convioti — See  sec.  1049. 

Beview  of  conviction} — If  two  justices  hold  a  summary  trial  for  a 
theft  under  $10  (Code  sec.  773,  sub-sec.  (a)  ),  the  limited  jig^t  of  appeal 
conferred  by  sec.  797  applies  and  an  appeal  on  both  law  and  facts  with 
a  rehearing  of  evidence  is  available  to  the  accused,  the  procedure  being 
the  same  as  on  an  appeal  from  a  sumntary  conviction.  Code  sees.  797, 
749-760.  Possibly  a  stated  case  might  be  taken  on  a  point  of  law  only 
under  sec.  761,  as  an  alternative  mode  of  appeal.  But  if  the  Same 
charge  were  tried  by  a  single  individual  authorized  in  the  terms  of  sec. 
771  to  do  alone  such  acts  as  are  usually  required  to  be  done  by  two 
or  more  justices,  there  would  be  no  appeal  under  sec.  797  on  a  convic- 
tion for  theft  under  $10.  B.  v.  Merker  and  Daniels,  37  O.Iiil.  582,  iti 
O.W.N.  452,  27  Can.  Cr.  Cas.  113;  B.  v.  Dubuc,  22  Can.  Cr.  Cas.  426; 
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B^  V.  Berenstein  (1917),  24  B.GJt.  361,  29  Can.  Or.  Cas.  485;  B.  v. 
Brown  (1916),  10  W.W.E.  695,  9  Alta.  L.B.494, 34  WX.B,  575,  26  Cwi. 
Cr.  Cas.  97  J  B.  v.  Bobertson  (1915),  22  B.C.B.  13,  26  Can.  Cr.  Cas.  239. 
And  such  a  functionary  summarily  trying  a  charge  of  theft  of  goods 
of  the  value  of  less  than  $10  under  sec.  773  is  not  a  "  Court  or  Jbd^e 
having  jurisdietion  in  criminal  oases"  within  Code  sec.  1013  allowing 
an  appeal  by  way  of  case  reserved;  B.  v.  Hawes,  4  Can.Cr,  Cas.  ^529, 
33  N.g.B.  389;  B.  v.  Davidson  (No,  2)  [1917]  2  W.W3.  718,  U  Alta. 
L.B.  491,  28  Can.  Cr.  Cas.  56,  except  in  the  ease  of  trial  by-  a  police 
magistrate  of  a  city  with  over  25,000  population  when  theft  undeif  $10 
is  triable  without  consent  under  sec.  777  (5)  and  might  be  the  subject 
of  a  reserved  case  under  sec.  1013.    See  B.  v.  Sinclair,  38  O.L.B.  ;L49^ 

If  the  summary  trial  is  for  theft  over  $10  and  the  trial  consequently 
has  been  luder  see.  777  before  a  magistrate  with  extended  jurisdfoiion, 
an  appeal  from  the  judgment  may  be  taken  by  the  person  convicted. to 
the  Court  of  Appeal  under  Code  sees.  1013  and  1014  by  a  reserved  case, 
upon  points  of  law  only,  and  if  the  magistrate  refuses  a  reserved  case 
the  Court  of  Appeal  may  granl  leave  to  appeal  and  direct  that  a  case 
be  stated  by  the  magistrate.  The  disposal  of  the  appeal  is  subject  to 
sees.  1018  and  1019,  aad  under  the  latter  section  a  eonvietion  is  not 
•to  be  set  aside  unless  there  was  some  substantial  wrong-  or  miscarriage 
at  the  trial.  B.  v.  Menard,  2  O.WjB.  900,  8  Can.  (Jr.  Cas.  80 ;  Allen  v. 
The  Bang,  44  S.C.B.  331,  18  Can.  Cr.  Cas.  1.  B.  v.  Letain  [1918]  1 
W.W.B.  505,  29  Caui  Cr.  Cas.  389  (Man.);  B.  v  KIeparc£uk  [1918]  1 
WWJl.  695,  29  Can,  Cr.  Cas.  336  (Alta.) ;  B.  v.  Hyder  (1917),  29  Can. 
Cr.  Cas.  172. 

The  Court  of  Appeal  will  affirm .  the  canvic|ion  if  supported  by 
aulScient  legal  evidence  although  the  court  may  consider  that  the  jury 
might  better  have  acquitted  because  of  the  unsatisfactory  nature  of 
the  testimony.  Bj  v.  Edmunds  (1914),  28  W<L.B.  965,  23  Qai^  Cr. 
Cas.  77  (Alta.).  If  the  conviction,  is  upon  indlctmen/t,  or  up<m  a 
foipnal  charge  taking  the  place  of  an  indietment.  in  Alberta  or  Sas- 
katjchewan^  the  procedure  applicable  is  that  of  by  reserved  case  or  leave 
to  i^peal  on  points  of  law.    Code  sees.  1013  et  seq. 

Where  an  objection  tl^t  there  was  no  evidence  to  go  to  the  jury 
is  taken  by  counsel  unsuccessfully,  and  he  then  calls  evidence^  the  convt 
on  appeal  is  not  bound  to  disregard  the  effeot  of  that  evidenee  and  may 
see  whether  any  evidenee  of  theft  was  elicit'ed  after  the  dose  of  the 
ease  for  the  prosecutiou.-  B.  v.  Fjaser  (1911),  7  Cr,  App.  B.  101. 

Sxtraditionl — Thoft,  under  the  name  of  larceny,  is  an  extradital^ 
offence  between  Canada  and  the  U.SA.  See  re  Deering  (1915),  24  Can 
Cr.  Cas.  133,  49  N.S,B.  41. 

Talne  of  things  stolen  over  $200.^~Fenalty  may  be  heavier, 

387.  If  the  value  of  apy  thing  stolen,  or  in  respect  of  which 
any  offence  is  committed  for  which  the  offender  is  liable  to  the 
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same  punishment  as  if  he  had  stolen  it,  exceeds  the  sum  of  two 
hundred  dollars  the  offender  is  liable  to  two  years'  imprison- 
ment^ in  addition  to  any  punishment  to  which  he  is  otherwise 
liable  for  such  offence. 

Origin]— Bee  357,  Code  of  1892;  B.S.C.  1886,  ch.  164,  sec.  86. 
Indictment  or  charge  to  state  the  value"] — Bee  note  to  sec.  388. 
Arrest  without  warrant  if  found  committing] — See    Jsec.    646    as 
amended  8-9  Edw;  VII,  Can.,  ch.  9. 

Value  of  valuable  security] — See  Code  sec.  4. 

Theft  of  goods  In  process  of  mannfactnre, 

388.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  five  years'  imprisonment  who  steals^  to  the  value  of  two  dollars, 
any  woollen,  linen,  hempen  or  cotton  yarn,  or  any  goods  or 
articles  of  silk,  woollen,  linen,  cotton,  alpaca  or  mohair,  or  of 
any  one  or  more  of  such  materials  mixed  with  each  other  or 
mixed  with  any  other  material,  while  laid,  placed  or  exposed, 
during  any  stage,  process  or  progress  of  manufacture,  in  any 
building,  field  or  other  place. 

Otv*n]-- Sec.  347,  Code  of  1692 ;  B.8.C.  1886,  oh.  146,  see.  47. 

**  To  the  vcUue  of  $2  "]— Where  a  certain  value  is  essential  to  give 
jurisdiction  or  to  constitute  the  offence,  the  information  or  indictment 
on  which  the  accused  is  to  be  tried  should  specify  the  value,  otherwise 
it  is  mbjeot  to  be  quashed.  B.  v.  Beckwith,  7  Can.  Cr.  Cfts.  450;  B.  v. 
France,  1  Can.  Cr.  Cas.  321  (Que.). 

A  formal  defect  or  an  imperfect  averment  in  an  indictment  or  in  a 
eotfnt  may  be  corrected  by  the  court  Vfhen  an  objection  is  raised,  but 
matters  of  substance  cannot  be  amended,  and  essential  allegations  whioh 
have  been  entirely  omitted  cannot  be  added  by  the  court.  B.  v.  Weir, 
5  Can.  Cr.  Cas.  503.  So,  on  a  charge  for  stealing  goods  in  process  of 
manufacture,  it  seems  that  the  information  should  show  whether  the 
value  is  above  or  below  $2  in  order  to  determine  whether  the  offence 
oomes  within  sec.  388  or  under  sec.  386,  the  latter  applying  only  where 
no  punishment  is  otherwise  provided  although  the  maximum  term  of 
imprisonment  is  greater  than  under  sec.  388^  So  also  if  sec.  387  is  to  be 
invoked  because  of  the  value  exceeding  $200,  this  should  appear  in  the 
information  or  indictment.    B.  v.  Leclerc,  26  Can.  Cr.  Cas.  242  (Que.). 

Stage,  process  or  progress  of  jnanufacture] — Goods  may  be  within 
this  section  though  the  texture  is  complete  if  they  have  not  yet  been 
brought  into  saleable  condition.    R.  v.  Woodhead,  1  M.  &  Bob.  549. 

On  an  indictment  under  the  English  statute,  18  Geo.  II,  c.  27,  for 
stealing  yam  out  of  a  bleaching  ground,  the  evidence  was  that  the  yam 
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had  been  spread  upon  the  groand^  but  was  afterwards  taken  up  and 
thrown  mto  heaps  in  order  to  be  carried  into  the  house,  in  which  state 
some  of  it  was  stolen  bjrthe  prisoner^  Thompson^  B.,  held  that  the  case 
did  not  come  within  the  statutte,  as  there  was  no  occasion  to  leave  the 
yam  upon  the  ground  in  the  state  in  which  it  was  taken  by  the  prisoner 
as  a  stage,  process  or  progress  of  manufacture.  Hugill's  Case,  2  Bussell 
Or.  6th  ed.  403. 

8ee<md  offences}— Bee  sees.  46$,  757,  851^  963,  964,  982. 

Offences  Resemhling  Theft. 

Fmndnlenlly  disposing  of  things  entrusted  for  nunmfaciiire. 

389.  Every  one  is  guilty  of  an  indictable  oflenoe  and  liable 
to  two  years'  imprisonment,  when  the  offence  is  not  within  the 
last  preceding  sedition,  who,  having  t)een  entrust^d^^ith;  foi*  ttte 
purpose  of  manufacture  or  for  a  special  purpose  ooniiectbft*^ith 
manuf  acture,  or  employed  to  make^  any  £elt  or  hat^  or  to  prepare 
or  work  up  any  woollen,  linen,  fustian,  Ksottbti^  lion,  leather, 
fur,  hemp^  flaz  or  silk,  or  any  such  materials'  mixed  with  osie 
another,  or  having  been  so  entrusted,  as  aforesaid,  with  any 
other  article,  materials,  fabric  or  tiling,  or  with  any  tools  or 
apparatus  for  manufacturing  the  sanae,  fraudulently  disposes  of 
the  same  or  any  part  thereof. 

OHginj—^ode  of  1892,  sec.  348;  B.S.O.  1886,  eh.  164,  sec.  48;  Frauds 
by  Workmen  Act,  1748,  Imp.,  eh.  27;  Ptaucls  by  Workmen  Act,  1777, 
Imp.,  ch.  56. 

Second  offences} — See  sees.  465,  757,  851,  963,  964,  982. 

Criminal  breacb  of  trust. 

^380.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years^  imprisonment.  who(,  biaiig  a  trustee  •  ofi  auy>  pro- 
perty for  the  usfe  or  benefit^  evtlier  in*  ^ole  ov  «i  p8i4?,»of  some 
other  person,  or  for  any  public  or  charitable  purpose,  vith  intent 
to  defraud,  and  in  violation  of  bis  trust,  converts  anything  of 
which  he  is  trustee  to  any  use  not  authorized  by  the  trust. 

Ori^«n]--Coae  of  1892.  sec.  368. 

"Property"  defined] — Code  sec.  2,  sub-sec.  (32). 

"  Trustee"  defined] — Code  sec.  2,  sub-sec.  (39). 

Consent  of  Attorney-General  to  prosecute] — A  prosecution  for  this 
(iffonce  can  be  brought  only  if  the  AttOmey-Qeneral  has  given  his  con- 
sent.    Code  sec.  596.     The  consent  must  be  shown  at  the  preliminary 
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enquiry  or  the  charge  will  be  dismiBsed.  B.  v.  Jacobs  (1916),  25  Can. 
Or.  Gas.  414  (Que.). 

Arrest  without  warrant  if  found  eommitting] — Code  sec.  646. 

Exception  from  statutory  order  of  retiiiuiioni — Code  sec.  1050,  sub- 
sec.-  (5). 

Second  ofenoes^—^ee  sees.  466,  757,  851,  963,  964,  982. 

Theft  by  holder  of  power  of  attorney^ — Code  sec.  356,  358. 

Theft  of  fund  held  under  di^eetion^— Code  sec.  357,  358.. 

Theft  by  agent  receiving  money,  etc.,  on  terms  requiring  him  to 
account] — Code  sees.  365,  358. 

Theft  by  co-owner"] — Code  sec.  352. 

Theft  by  Clerk  or  servant] — Code  sec.  359. 

Theft  ger^aUy]'-Oode  see.  347.  < '  ^   .' 

Pablle  serrants  jrefnsing  to  dellyer  op  property-  lawfully  denanded. 

391.  Every  one  ifi  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who,  being  employed  in  the 
seryioe  of  His  Majesty  or  of  the  Government  of  Canada  or  the 
government  of  any  province  of  Canada,  or  of  any  municipality^ 
and  entrusted  by  virtue  of  such  employment  with  the  keeping, 
receipt,  custody^  management  or  control  of  any  chattel,  money, 
valuable  security,  book,  paper,  account  or  document,  refuses 
or  fails  to  deliver  up  the  same  to  any  one  authorized  to  demand 
it. 

On^'n]-<;ode  of  1892,  sec.  321;  B.S.C.  1886,  ch.  164,  sec.  55. 

"Municipality"] — Code  sec.  2,  sub-sec.   (21). 

"  VtHuable  seowrity  "]-^ode  sec.  2,  sub-sec  (40)« 

Special  provision  as  to  ir^dictment] — Code  sec.  868. 

Theft  by  government  employee] — Code  sec.  359  (o). 

Theft  by  municipal  employee] — Code  sec.  359  (c).  v 

Fraudulently  taktiiir  eattlor— Fraudnlently  refasinifr  to  deliver  up 
catlle#— I^faein;  Imuid  on  eattle. 

392.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment  who, — 

(a)  without  the  consent  of  the  owner  thereof  fraudulently 
takes,  holds,  keeps  in  his  possession,  ccmceals,  receives, 
appropriates,  purchases  or  sells,  or  fraudulently 
causes  or  procures,  or  assists  in  the  taking  possession, 
concealing,  appropriating,  purchasing  or  selling  of 
aiiv  cattle  which  are  found  astray ;  or, 
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(b)  fraudulently  refuses  to  deliver  up  any  such  cattle  to 
the  proper  owner  thereof,  or  to  the  person  in  charge 
thereof  on  l)ehalf  of  such  owner,  or  authorized  by 
such  owner  to  receive  such  cattle;  or, 

(6*)  without  the  consent  of  the  owner,  fraudulently,  wholly 
or  partially  obliterates,  or  alters  or  defaces,  or  causes 
or  prociirea  to  be  obliterated,  altered  or  defaced,  any 
brand  or  mark  on  any  cattle,  or  makes  or  causes  or 
procures  to  be  made  any  false  or  counterfeit  brand 
or  mark  on  any  cattle. 

Origin]—!  Edw.  VII,  Can.,  eh.  42,  aec.  2. 

Fraudulent  retention  of  cattle  found  astrayl — ^As  to  the  statutory 
onus  being  shifted  if  the  cattle  found  in  possession  have  another's 
brand,  see  secj  989,  sub-sec.  (2). 

There  can,  of  course,  be  no  fraudulent  taking  or  retention,  if  the  act 
can  be  justified  under  either  federal  or  provincial  law.  There  may  be 
a  right  of  distress  damage  feasant  which  under  the  English  system  of 
law  would  justify  the  retention  of  the  cattle  if  distrained  at  the  time 
the  damage  was  done.  Garmichael  v.  Feltoe,  9  W.L.B.  15  (B.C.). 
Various  provincial  statutes  confer  a  right  to  impound  stray  cattle.  See 
Campbell  v.  Halvorsen  [1918]  1  W.W.B.  462  (Sask.>) ;  B.  (ex  ret  Bob- 
ertfl)  ▼.  Bell  (1913),  3  W.WJL  769  (Alta.)  ;  Kennedy  v.  Orofle,  7?W.W.B. 
74,  7  Sask.  L^.  104,  29  WX,B,  364;  Fodge  v.  Parsenan  [1918]  1  W.W.B. 
25. 

Fraudulently  defacvng  a  cattle  brand"] — See  sec.  989  as  to  registered 
cattle  brand  being  prvma  facie  evidence  that  the  branded  cattle  are  the 
property  of  the  registered  owner  of  the  brand. 

Where  cattle  stealing  is  charged] — Special  provision  has  been  made 
by  sec,  953  for  convicting  under  sec.  392  where  'the  evidence  establishes 
an  offence  under  392,  but  does  not  establish  a  theft  under  sec.  369. 

Second  offences}— See  sees.  465,  757,  851,  963,  964,  982. 

SteaUng  catt;«]-r€ode  see.  369. 

Progeny  of  cattle] — ^At  eemaaon  law  the  progeny  of  eatila  belong  to 
the  owner  of  the  dam;  Temple  v.  Nicholson,  Cass.  S.Cj  Dig.  114,  Cent. 
8.C.  IHg.  240,  on  vppmil  from  4  P*  &  B.  246  (N.B^) ;  tt  'tefftiid  lovg 
as  the  progeny  are  beiikg  nustuied  by  the  dam*  WaUaice.;ir.\8eott,  5 
W.LJt.  341,  344  (Man.);  Case  Threshing  Machine  Co.  v.  Goiileyv(X914), 
7  W.W.B.  684  (Sask.);  DiUares  v.  Doyle,  43  U.C.Q.B.  442,  444  (Ont). 
The  cases  on  the  point  have  arisen  principally  in  respect  of  colts  (which 
are  within  the  statutory  definition  of  cattle).  Code  sec.  2,  sub-sec.  (5). 
It  has-been  held  that  a  mare's  foal  dropped  after  default  under  a 
chattel  mortgage  of  the  mtfe,  belonged  to  the  chattel  mortgagee  as 
against  an  execution  creditor  of  the  mortgagor,  for  the  chattel  mort- 
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gagee  after  default  was  both  the  owner  of  the  mare  and  entitled  to 
poeaession.  Temple  v.  NicholBon,  supra;  a  fortiori,  if  the  mortgage  had 
expressly  mentioned  the  future  progeny.  Case  Threshing  Machine  Co.  v. 
Gouley  (1914),  7  W.W.B.  584  (Sask.).  After  the  foal  has  left  its 
dam  it  would  seem  that  neither  a  chattel  mortgage  nor  a  lien  note  in 
respect  of  the  dam  given  before  the  foal  was  dropped,  would  include 
the  foal  unless  the  document  contained  an  express  clause  including  it 
by  anticipation;  Johnson  v,  Cole  (1014),  7  W.W.Bv  593,  30  W.L.B.  290; 
Case  Threshing  Machine  v.  Qouley.  (1914),  7  W.WJ&.  584,  29  W.L.B. 
811. 

And,  in  the  event  of  the  document  expressly  including  by  anticipa- 
tion the  future  progeny  of  the  animal,  it  would  seem  that  after  leaving 
the  dam,  a  daim  of  a  chattel  mortgagee  to  progeny  of  which  possession 
had  not  been  taken  by  him  before  the  progeny  left  the  dam,  might  be 
held  to  be  an  equitable  right  only  and  subject  to  being  displaced  as 
in  the  case  of  a  mortgage  of  after-acquired  property  by  a  disposal  made 
by  the  mortgagor  to  a  purchaser  without  notice.  And  in  any  case  the 
civil  right  of  ownership  would  be  subject  to  the  provincial  laws  and 
its  requirements  as  to  registration  of  documents  affecting  the  right  of 
property  in  chattels. 

As  to  bills  of  sale  and  chattel  mortgages  generally,  see  1  C.E J).  397. 

IJiilawfnlly  Injuring  pigeons. 

398.  Every  one  who  unlawfully  and  wilfully  kills,  woundp 
ot  takes  any  house-dove  or  pigeon,  under  such  circumstances  as 
do  not  amount  to  theft,  is  guilty  of  an  offence  and  liable,  upon 
complaint  of  the  owner  thereof,  on  summary  conviction,  to  a 
penalty  not  exceeding  ten  dollars  over  and  above  the  value  of 
the  bird. 

Origin']— Co^e  of  1896,  sec.  333;  B.S.C.  1886,  ch.  164,  sec.  10. 

Theft  of  pigeons]— Codie  sec.  345,  347,  350. 

Malioicvs  inj^iry  to  domestic  animals y  "birds,  etc.] — Code  sec.  537. 

First  offenders  on  summary  conviction] — See  729. 

8umma^}f  eon/victiona  when  joind  offenders]^—^^^  see.  7S8. 

I\miid«l«iitl^  taklngf  possessingv  etCi^  drift  tluiberr—DefticlBg  mark 
on  umtk,   Hefnglny  to  deliver  to  owner. 

3d4.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years*  imprisonment  who, — 

(a)  wii^out  the  consent  of  the  owner  thereof, 

(i)  fraudulently  takes,  holds,  keeps  in  his  possession, 
collects,  conceals,  receiveSv  appropriates,  pur- 
chases, sells  or  causes  or  procures  or  assists  to  be 
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taken   possession   of^  ooUected,   concealed,   re- 

ceived,  appropriated,  purchased  or  sold,   any 

timber,   mast,   spar,   saw-log,  shingle   bolt  or 

other   description .  of  lumber  which  is   found 

adrift  in,  or  cast  ashore  on  the  bank  or  beach 

of,  any  rirer,  stream,  or  lake,  in  Canada,  or  iii 

the  harbours  or  any  of  the  coast  waters  (inelud- 

ing  the  whole  of  Queen  Charlotte  Sound,  the 

whole  of  the  Strait,  of  (Georgia  or  the  Canadian 

waters  of  the  Strait  of  Juan  de  Fuca)  of  British 

Columbia,  or, 

(ii)  wholly  or  partially  defaces  or  adds  or  causes  or 

procures  to  be  defaced  or  added,  any  mark  or 

number  on  any  such  timber,  maat,  spar,  saw-log, 

shingle  bolt,  or  other  description  of  lumber,  or 

makes  or  causes  or  procures  to  be  made,  any 

false  or  counterfeit  mark  on  any  such  timber, 

mast,    spar,    saw-log,    shingle    bolt,    or    other 

description  of  lumber;  or, 

(6)  refuses  to  deliver  up  to  the  proper  owner  thereof,  or  to 

the   person   in   charge  thereof,   on  behalf  of   such 

owner,  or  authorized  bv  such  owner  to  receive  the 

same,  any  such  timber,  mast,  spar,  saw-log,  shingle 

bolt,  or  other  description  of  lumber. 

Ort^n]— Can.  Stat.   1912,  ch.  18;  Code  of  1892,  sec.  338;  B.S.C. 
1886,  ch.  164,  sec.  87. 

Fraudulent  appropriation  of  drift  timherl — Fraud  is  of  the  essence 
of  the  offence.    See  Bobitaille  t.  Mason,  9  B.C.B.  499. 

Timber  Uena} — See  Woodmen's  Lien  for  W*age8  Act,  B.S.O.  1914,  ch. 
141 ;  McNulty  v.  Clark.  34  O.L.B.  434,  9  O.W.N.  58 ;  Woodmen's  lieiD 
and  Wages  Act  (B.C.) ;  MiUs  v.  Smith-Shannon  Lumber  Co.,  10  W.W.B 
454  (B.C.);  Woodmen's  Lien  Act  (N.B.) ;  Olsen  v.  Goodwin  (1915),  43 
N.B.B.  449;  Baxter  v.  Kennedy,  35  N.B.B.  179.  Woodmen's  Lien  Act 
(Alta.),  1913,  2nd  session,  ch.  28;  Desantels  v.  McClellan  (1915),  7 
W.W.B.  1221,  30  W.L.B.  486  (Alta.).  Civil  Code,  Quebec,  article 
1994;  Hebert  v.  Lavoie  (1915),  22  B.  de  Juris.  380,  (Que.);  Battle 
Island  Paper  Co.  ▼.  Lapage  (1915),  24  Que.  K.B.  413;  Desjardins  v. 
Veilleux  (1916),  23  B.  de  Juris.  125  (Que.) ;  Marinier  y.  Biordan  Paper 
and  Pulp  Co.  (1917),  51  Que.  8.C.  532;  Bheault  v.  Brown  Corporation 
(1917),  53  Que.  S.C.  296;  Laurentide  Paper  Co.  v.  Bompr6,  27  Quo.  K.B. 
194;  Pelletier  v.  t.agacc,  24  B^  de  Juris.  21  (Que.). 
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Bfigisiered  timber  marks  as  evidence} — Code  aec.  990;  the  Timber 
Marking  Act,  E.8.C.  1906,  ch.  72 ;  The  (B.C.)  Forest  Act,  1912,  B.C. 
Stat.  1912. 

Otms  of  proofs — Code  sec.  990,  sub-sec.  (2). 

Second  ofences}—^ee  sees.-  465,  767,  851,  963,  964,  982. 

PoMessiiiff  Ireesy  etCi,  w ttbotii  being  able  to  accoont  liierefor. 

385.  Every  one  who,  having  in  his  possession,  or  on  his 
premises  i^ith  his  knowledge',  the  whole  or  any  part  of  any  tree, 
sapling  oiT  shrub,  or  any  underwood,  or  any  part  of  any  live  or 
dead  fence,  or  any  post,  pale,  wire,  rail,  stile  or  gate,  or  any  part 
thereof,  of  the  value  of  twenty-five  cents  af  the  least,  is  taken  or 
summoned  before  a  justice  of  the  peace,  and  does  not  satisfy  such 
justice  that  he  came  lawfully  by  the  same,  is  guilty  of  an  offence 
and  liable,  on  sinnihary  conviction,  to  a  penalty  not  exceeding  ten 
dollars  over  and  above  the  value  of  the  article  so  in  his  possession 
or  on  hifi  premises. 

Ori^n]— Code  of  1892,  sec.  340;  R.S.C.  1886,  ch.  164,  aec.  22;  32-.^3 
Vict.,  Can.,  ch.  21,  sec.  25. 

** Having  in  possession*'  defined] — Code  sec.  5. 
First  offenders  on  summary  oowviction"] — Sec  7B9. 
Summary  oonvietians  when  joint  offenders] — See  sec.  728. 
Theft  of  trees]— Qode  sees.  374,  375. 

Destroylngr  docnments  of  title. 

396.  Every  one  who  destroys,  cancels,  conceals  or  obliterates 
any  document  of  title  to  goods  or  lands,  or  any  valuable  security, 
testamentary  instrument,  or  judicial,  official  or  other  document, 
for  any  fraudulent  purpose,  is  guilty  of  an  indictable  offence 
and  liable  to  the  same  punishment  as  if  he  had  stolen  such 
document,  security  or  instrument. 

Ori^]— Code  of  1892,  sec.  353;  B.S.C.  1886,  ch.  164,  see.  12. 

** Document  of  title  to  goods"] — See  definition,  see.  2  (11). 

"Document  of  title  to  la»ds"] — See  definition  sec.  2  (12).  . 
Valuable  security  **] — See  definition  in  sec.  2  (40), 
Testamentary  instrument "] — See  definition  in  sec.  2  (37). 

Second  offence]— -Sefi  sees.  465,  757,  851,  963,  964,  982. 

Arrest  without  warrant] — See  sees.  396  (%;>,  646. 

Sam^  punishm^ent  as  for  theft] — The  pumshment  stated  for  theft  of 
docamentsof  title  is  three  years'  imprisonment,  sec.  362;  for  theft  of 
testamentary  instruments,  imprisonment  for  life,  aee^'  361 ;  tot  theft  of 
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jndieial  or  official  doeumenta,  three  years'  imprlBOzunent,  eec  363;  for 
theft  of  election  docoments^  seyen  years'  imprisonment,  sec  367;  for 
theft  of  a  valuable  security  under  sec.  355,  by  person  required  to  ac- 
count, or  under  sec  357,  by  misappropriation,  fourteen  years'  imprison- 
ment, sec.  358 1  and  see  sees.  386  and  387. 

These  are  the  maximum  pusishments.  If  there  is  no  mininium  term 
expressly  provided  for  an  offence,  the  court  may  impose  any  shorter 
term.    Code  sec.  1054. 

Judicial,  official  or  other  ddouiriMll-^These  are  more  fully  described 
in  sec.  363,  dealing  with  theft.  A  police  court  information  is  within 
the  description.    B.  v.  Mason,  22.n.C.C.P.  246  (Ont.). 

ConcealiDg  anything  eapable  of  being  stolen. 

397.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imp/jaoxin^ent  who,  £or  any^  Jfraudulent  purposcj^ 
takes,  obtains,  removes  or  conceals  anything  capable  of  being 
stolen. 

Off^in]— Code  of  1892,  sec.  354. 

"  Anffthiihff  eapahlc  of  heing  stolen  "1 — See  sees.  344-346.  The 
owner  of  the  goods  may  himself  be  guilty  of  the  offence  of  concealing 
them  for  a  fraudulent  purpose,  e,g,,  to  defraud  the  insurance  companies; 
and  the  offence  may  be  complete  although  no  claim  was  in  fact  made 
against  the  insurance  companiei^  B.  v.  Goldstaub  (1895),  10  Man.  B. 
497,  5  Can.  Cr.  Cas.  357;  E.  v.  Hurst  (1901),  13  Man.  B.  584,  5  Can. 
Cr.  Cas.  338. 

Second  offeneeel — See  sees.  465,  757,  851,  963,  964,  982. 

Bringing  stolen  property  into  Canada. 

398.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who,  having  obtained  elsewhere  than 
in  Canada  any  property  by  any  act  which  if  done  in  Canada 
would  have  amonnted  to  theft,  brings  snoh  property  into  or  has 
the  same  in  Canada. 

Ori^l— Code  of  1892,  sec.  355;  B.S.C.  1886,  ch.  164,  sec.  88. 

"Property"  definedJ—<^o^e  sec  2,  sub-sec.  (32). 

Beceni  postMsionl— Becent  possession  will  be  taken  into  account  in 
proof  of  <the  felonious  taking  in  the  foreign  country.  B.  v.  Jewell, 
6  Man.  B.  460. 

Accused  was  convicted  of  bringing  stolen  property  into  Canada 
knowing  it  4o  have  been  stolen.  It  was  proved  that  a  team  of  horses 
was  stolen  in  North  Dakota  on  the  6th  of  March,  1909,  that  on  the  12th 
of  the  same  month  they  were  found  in  the  possession  of  the  accused  in 
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Canada,  and  there  were  cireumstaneeB  from  which  the  jury  might  find 
that  the  accused  brought  the  horses  into  Oanada.  It  appeared  that  the 
accused  was  in  the  loealitv  where  the  horses  were  stolen  At  the  time 
they  disappeared  and  he  gave  no  account  of  hit  possession.  On  a  crown 
ease  reserved  it  was  held  that  the  evidence  was  sufficient  to  warrant  the 
jury  in  finding  that  the  accused  stole  them  and  brought  th^n  into 
Canadn.  B.  v.  Duff  (1909),  2  Sask.  L.B.  323,  15  Can.  Cr  Cat.  351; 
and  see  as  to  formalities  of  a  formal  charge,  B.  v.  Baff  (No.  2)  2  Sask. 
L.B.  388,  15  Can.  Cr.  Caa.  454 ;  re  Lord's  Day  Aet,  16  Can.  Cr.  Gas.  459, 
43  J3.C.B.  457. 

Second  offence8]--&ee  sees.  465,  757,  851,  963,  964,  982. 

Beceiving  or  retaining  in  Canada  goods  stolen  there  or  elsewherel — 
Code  sec.  399. 

Receiving  Sioleti  Ooods. 

Reeelring  property  obtained  by  Indletable  erlme. 

399.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment,  who  receives  or  retains  in  his 
possession  anything  obtained  by  any  offence  punishable  on  indict- 
ment, or  by  any  acts  wheresoever  committed,  which,  if  com- 
mitted in  Canada  would  have  constituted  an  offence  punishable 
upon  indictment,  knowing  such  thing  to  have  been  so  obtained. 

Ortpin]— Code  of  1892,  sec.  314;  B.8.C.  1886,  ch.  164,  sec.  82. 

Exception  as  to  receiving  after  restoration  or  after  passing  of  legal 
lllte]— -Code  sec.  403. 

Search  warrants^ — Code  sees.  629-631. 

"  Beceives  or  retains  "1 — If  there  is  a  continuous  transaction,  the 
thief  cannot  be  convicted  both  for  stealing  and  receiving.  B.  v.  Gar-, 
michael  (1915),  22  B.O.B.  376,  26  Can.  Cr.  Caa.  443.  When  the  a^nand- 
ment  was  made  of  the  definition  of  receiving  (see  sec.  402),  it  was  to 
meet  the  case  of  the  receiver  receiving  the  stolen  property  Innocently, 
but  afterwards  retaining  it  guiltily.  B.  v.  Carmichael,  supra ;  B.  v.  Lum 
Man  Bow  and  Hong  (1910),  15  B.C.B.  22;  B.  v.  TheriaiUt  (1904),  U 
B.C.B.  117;  B.  v.  Hodge,  12  Man.  B.  319;  B.  v.  Kelly  [1917]  1  W.WJC. 
46,  on  appeal  from  10  W.W.B.  1345;  in  appeal,  Kelly  v.  The  King 
[1917]  1  WW.B.  463,  54  S.C.B.  220,  27  Can.  Cr.  Cas.  282. 

There  is  the  possibility  of  one  having  in  his  possession  goods  which 
he  knew  had  been  stolen  but  which  prior  to  their  having  reached  him 
may  have  lost  the  character  of  stolen  goods.  B.  v.  Watchman  (1914), 
7  W.W.B,  880,  7  Sask.  L.B.  350,  23  Can.  Cr.  Cas.  362,  30  W.L.B.  534, 
citing  B.  V.  Schmidt,  35  L.J.M.C.  112;  Code  sec.  403. 

As  Code  sec.  399  makes  it  an  offence  to  retain  in  possession  with 
guilty  knowledge,  a  person  who  did  not  know  when  he  received  tiio 
article  that  it  had  been  stolen  but  subsequently  learns  that  it  ^wat 
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stolen,  will  be  flubject  to  the  pumshnieiit  if  be  refuses  to  give  it  up  (B.  y. 
Jblmsoii,  27  Times  L.R.  489,  distinguishable). 

If  the  pioperty  in  the  thing  whieh  had  been  unlawfully  obtained 
has  passed  from  the  owner  to  someone  else,  the  subsequent  yeceiTing 
is  ereepted  from  the  operation  of  sees.  399,  400  and  401  by  Code  see. 
403.  So  also  if  the  thing  unlawfully  obtained  has  been  restored  to  the 
owner,  the  subsequent  reoeiTing  is  not  an  offence  although  the  reeeiver 
may  kaow  thatr  the  thing  had  been  "  previously  unlawfully  obtained^^'- 
Oode  see.  408. 

8i4iHmff  the  ^enee] — ^Au  infoiviation  as  well  as  a  conviction  fer  i>6>< 
oeiving  is  bad  if  it  does  not  contain  an  allegation  that  the  goods  had 
been  stolen,  or  obtained  by  means  of  some  indictable  offenee,  asthe* 
case  loa^  he,  R.  v.  Watchman  (i014),  7  W.W.B.  880,  7  Sask.  L.Bw 
350^  23  Can.  Or.  Om.  362,  30  W.Ir.B.  534 ;  B.  v.  Lesehinki,  infra ;  B.  v. 
Lanunreaux,  supra. 

"  Knowing  such  thing  to  have  been  so  obtaii^d  '* — ^eeent^  pM^e«Mon} 
—An  infonnatiott  does  not  disclose  the  erimimal  offence  of:  reesWing 
ubIssb  it  dtarges  that  the  aoeused  knew  the  goods  to  have  been  stolen 
(or  otherwise  obtained  by  a  criminal  offence) ;  scienter  is  of  the  essepun 
of  Uie  ofltsaee  of  receiving.  B.  v.  Lesohinski,  9  'WX.B.  60l2,  17  Chm. 
Of.  Cas.  199;  B.  v.  Lamoreaux,  10  Que.  Q.B.  16,  4  Can;  Gr.  Oas.  lOK 
The  offence  is  not  included  as  a  lesser  offence  of  the  crime  of  heuse- 
breaking  and  theft,  and  where  the  latter  is  charged  a  verdict  on  that 
Qoaat  for  the  offence  of  receiving  is  not  good.  B.  v.  Lamoreaui,  supra* 
Purchase  at  a  gross  under-value  from  a  non-trader  in  such  artidee  pata 
the  purchaser  on  {inquiry  as  to  their  ownership.  Klein  v.  Kats  (1914)  j 
24  Can.  Gr.  Cas.  153,  21  Bev.  Leg.  275  (Que.) ;  Desaolniers  v.  Hird,  15 
QoQ.  K.B.  394.  The  circumstances  of  the  receiving  may  prove  guilty 
knowledge.    B.  v.  Bbarra^  (1918)  87  L.J.K.B.  1003. 

On  a  charge  against  a  person  of  being  in  possession  oiS  recently 
stolen  property,  well  knowing  it  to  have  been  stolen,  when  the  proseeur 
tioB  have  proved  recent  possession  of  stolen  goods,  then  in  the  absence 
oi  any  explanation  which  may  reasonably  be  true  the  jury  may  find 
the  priMaer 'guilty  bu^j  are  not  bound  to 'do  so.  If  an  explanation,  is 
given  and  the  jury  tiiink  that  it  may  reasonably  be  true,  although  tlif^- 
are  not  convinced  that  it  is  true,  the  prisoner  is  entitled  to  be  acquitted^ 
inasmuch  as  the  onus  is  on  the  prosecution  to  establish  the  giiilt  of  the 
prisoner  beyond  reasonable  doubt.  Bex  v.  Schama  and  Bex  v.  Abramo- 
vit<d^  84  L.J.S.B.  396,  11  Cr.  App.  B«  45*,  B.  v.  Lum  Man  Bow;  15 
B4OJI.  82,  16  Can*  Or.  CaSi  274;  Besaukders  v.  Hird,  15  Que.  E.Bk  394; 
a  ▼.  Laagmead,  9  Cox  CO.  464;  B.  v.  Thsriault  (1904),  11  B.CJR.  117, 
8  Can.  Ct.  Cas.  460;  B.  v.  Thornton  (1909),  2  Cr.  App.  B^  284;  Klein  v. 
lAtfr  (1914),  21  Bev.  Leg.  275,  24  Can.  Cr.  Cas.  153  (Que.). 

'  Bvidence  that  one  of  the  persons  jointly  in  possession,  alihotigfa  net 
riiosm  to  have  been  aware  of  the  theft  when  possession  was  obtained, 
had,  on  besoming  aware  of  the  fact,  taken  steps  to  prevent  the  police 
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from  diBcovering  them,  will  be  material  io  show  unlawfiil  reieAiion. 
B.  V.  Pritehard,  9  Gr.  App.  B.  210  [1913]  W.N.  33S ;  Code  sees.  69,  i02. 

Two  perBons  are  together^  one  carrying  a  bag  containing  stolen 
goods.  If  that  one  were  shown  to  be  the  thief ,  it  would  not  be  enough 
to  eonvict  the  other  as  a  receiver  that  he  was  afterwards  with  the  thief 
on  the  street  when  the  latter  was  carrying  the  stolen  goods,  although 
he  was  seen  to  put  up  his  hand  as  if  to  take  the  bag,  burt  his  com* 
panion  refused  to  let  him  have  it.  There  would  in  such  ease  have 
been  no  possession  by  the  alleged  receiver  as  opposed  to  possession  by 
the  thief.  But  where  both  were  eharged  with  reoeiving,  there  being 
no  evidenee  as  to  who  stole  the  goods,  it  would-be  proper  to  leave  such 
evidence  to  the  jury  against  both,  as  the  possession  of  a  receiver  m^ 
be  aictnal  or  constructive.    B.  v.  Newton  (1912),  7  Cr.  App.  B.  214. 

An  agent  or  servant  holding  possession  for  his  principal  or  master 
is  subject  to  the  same  rule  as  to  recent  possession.  B.  v.  Gordon  (1909), 
2  Gr.  App.  B;  52. 

When  proceedings  are  taken  against  any  person  for  having  received 
goods  knowing  them  to  be  stolen,  or  for  having  in  his  possession  stolen 
property,  evidence  may  be  given  at  any  stage  of  the  proceedings,  that 
there  was  found  in  the  i>ossession  of  such  person  other  property  stolen 
within  the  preceding  period  of  twelve  months,  and  such  evidenee  may 
be  taken  into  consideration  for  the  purpose  of  proving  that  such  person 
knew  the  property  which  forms  the  subject  of  the  proceedings  taken 
against  him  to  be  stolen  if  not  less  than  three  days'  notice  in  writisg 
has  been  given  to  the  person  accused  that  proof  is  intended  to  be  given 
of  such  other  property,  stolen  within  the  preceding  period  of  twelve 
months,  having  been  found  in  his  possession.  Code  see.  993.^  Suoli 
notioe  shall  specify  the  nature  or  description  of  snoh  other  {troperty, 
and  the  person  from  whom  the  same  was  stolen.    Gode  seo.  998  (8). 

That  provision  does  not  apply  to  admit  proof  in  respeet  of  other 
property  stolen  within  the  twelve  months  and  disposed  of  by  the  pri- 
soner; it  must  be  found  in  his  possession  at  the  time  when-  he  waa 
found  in  possession  of  the  property  in  respect  of  which  the  ehar|^  is 
laid.  B.  V.  Carter  (1884)»  12  Q.BJ).  522 ;  B.  v.  Drage  (1878),  14 Ooj[  85. 
Apart  from  the  provisions  of  sec.  993,  other  instaaoee  of  reeeiviBg 
similar  goods  which  had  been  stolen  from  the  same  party  may  ba 
pmved.  B.  v.  Dunn  (1826),  1  Mood.  C.C.  146;  B.  v.  Davis  (1833),  6 
G.  k  P.  177;  B.  v.  NiohoUs  (1858),  1  F.  &  F.  51. 

If  evid^ce  has  been  given  that  the  Stolen  property  has  been  found  in 
his  possession,  then  if  such  person  has,  within  "five  yean  immediately 
preceding,  been  convicted  of  any  offence  involving  fhiud  or  dishanesty, 
evidenoe  of  such  previous  conviotion  may  be  given  at  any  stage  of  the 
proceedings,  and  may  be  tsken  into  consideration  for  the  purpose  of 
proving  that  the  person  accused  knew  the  property  which  was  proved 
to  be  in  his  possession  to  have  been  stolen,  if  not  less  than  three  days' 
notice  in  writing  has  been  given  to  the  person  aeoused  that  proof  ia 
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intended  to  be  giten  of  such  prerious  eonvietion.  Code  see.  994 ;  B.  V. 
Davis,  L.R.  1  OX;.S.  272. 

It  it  not  neeeasaiyy  for  the  purposes  of  sec.  994,  to^  ehsrge  in  thto 
indietMsnt  the  prerions  eonvietion  of  the  person  so  ncensed.  Oode  setf. 
994y  sub-see.  (2). 

Becklessness  and  earlessness  are  not  sufficient  to  oonstitute  piihy 
knowledge  that  property  has  been  stolen.  Bex  v.  Havard,  11  Cr.  App. 
&  8. 

Where  it  is  plain  that  the  prisoner  denies  any  guilty  knowledge^  but 
admits  reeeiving  the  goods,  his  plea  of  gnilty  associated  with  sa«Ai 
denial  should  not  be  accepted  as  he  may  have  thought  he  would  be 
held  guilty  apart  from  guilty  knowledge.  B.  v.  Ingleson  [1915]  1  K;B. 
612. 

Proving  ths  ff6ods  t»  htme  hten  stolen  or  obtained  ^  indiatahU 
ofemcej — fthett  must  be  proof  against  *  the  receiver  that  the  goods 
were  stolen.  B.  v<  Watchman  (1914),  7  W.W.B.  880,  T  fiask/  L.B.  9^0, 
23  Can.  Cr.  Cas.  302,  80  W.L.B.  534;  Melntosh  v.  The  Queen  (1894), 
23  0CJtL  180;  B.  v.  Densley  (1884),  6  C.  &  P.  399;  B.  v.  Deer,  1  L.  ft  C. 
240.  The  clrcnmstanees  of  the  receiving  may  prove  it^  B.  v.  Sbarra. 
(1918)  87  L.J.E.B.  1003. 

On  a  trial  for  receiving  the  point  that  there  is  no  proof  that  tne 
goods  have  been  stolen  ought  to  be  distinctly  taken  at  the  trial.  B.  v. 
Barker,  11  Cr.  App.  B.  191. 

*  It  is  sufficient  that  the  prosecution  has  proved  that  ike  property 
was  in  fact  stolen  and  that  the  receiver  knew  it,  it  Is  not  essential  tb 
pro^  by  whom  the  theft  was  committed; '  B.  v.  Gronlx  (1008);  1ft  Can. 
Or.  Cas.  20  (Que.). 

There  may  be  a  verdict  of  receiving  money  stolen  "  by  a  person  mir- 
known/'  although  the  indictment  charges  receiving  money  stolen  by  a 
person  named.  B.  v.  Onmlx,  18  Que.  K^B.  118,  15  Can.  Or.  Cas.  20 
CQne.). 

The  record  of  conviction  of  the  principal  is  presumptive  evidence  onl^ 
against  the  receiver  that  the  goods  were  stolen,  and  he  may  controvert 
the  fact.  B.  v.  Dunn,  4  C.  ft  P.  377;  B.  v.  Smithy  1  Leaeh  288;  Mcin- 
tosh V.  The  Queen  (1894),  23  S.C.B.  180i  The  conviction  is  preettnpti^ 
evidence  that  everything  in  tlie  former  proceeding  wAs  rightly  and 
preperly'  transadted.    Melntosh  v.  The  Queen,  23  S.C.B.  180,  189. 

On  a  joint  indictment  of  two  persons,'  the  one  for  thn  theft  and  the 
other  for  receiving,  if  the  first  pleads  guilty  to  the  theft,  thd  court  anay 
reqfttire  other  evidence  as  against  the  receiver  to  prove  the  fact  of  the 
goods  having  been  stolen;  B.  vj  Turner,  1  Lewin  C.C.  119;  which  may 
be  supplied  by  eaUing  as  a  witness  the  co-defendant  convicted  on  his 
owft  plea,  flee  Can.  Evidence  Act,  B.B.C.  1906,  ch.  145,  sees.  3  and  4, 
and  B.  v.  Connors  (1893),  3  Que.  Q.B.  100,  5  Can.  Cr.  Cas.  70. 
'  The  evidence  of  the  thief  was  admissible  against  the  receiyor  evon 
belore  the  Canada  Evidence  Act;  B.  v.  Haslam,  2  Leach  GLC.  467,  siib- 
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jt^^  however,  to  proper  direetioiui  being  given  to  the  jury  as  to  its 
weight  if  uncorroborated,  it  being  the  evidence  of  «pa  aceompHce.  H.  "V. 
Robinson  (1864),  4  F.  So  F.  43.  The  confession  of  the  thief  is  not 
evidence  against  the  receiver  unless  made  in  the  presence  of  and  oott- 
curred  in  by  the  latter.  B.  v.  Cox  (1858),  1  F.  &  F.  90;  IL  v.  Tujmet 
(1832),  1  Mood.  347. 

Instfuetions  to  jury  i»  oa9e$  of  reoewmgl — ^Where  a  prisoner  is 
charged  with  receiving  stolen  goods,  the  jury  should  be  directed  thfl!, 
to  justify  a  verdict  of  "  guilty,"  they  must  be  satisfied  that  the  goods 
have  been  in  the  possession  and  under  the  control  of  the  prisoner;  Beg. 
V.  WUey  (1850),  2  Den.  O.C.  37;  B.  v.  Berger,  84  L.J^.B.  541,  11  Or. 
Aff^.  B.  72,  or  that  be  aided  in  concealing  or  disposing  of  the  goods. 
Code  sec.  402.  The  possession  requisite  may  be  either  an  exclusive  tnr 
a  joint  possession  with  the  thief  or  with  another  person'.  Code  see.  402. 
The  true  test  of  receipt  of  the  goods  is  control  over  <them.  E.  v.  Smith 
(1855.),    Dears.  €.0.  494;  Bex  v.  Gleed,  12  Or.  App,  B.  3$l. 

The  jury  shoald  be  direeted  clearly  to  the  question  of  the  identity 
of  the<  goods  found  with  those  stolen.  Bex  v.  Smith,  11  Or.  App»  B^  19. 
The  question  whether  defendant  was  in  possession  is  for  the  jury  and 
not  for  the  judge.    B.  v.  Leary  (1913),  9  Cr.  App.  B.  85. 

If  there  is  evidence  that  it  was  found  in  defendant's  possessioB/  the 
jury  mtuii  be  carefully  directed  on  the  question  whether  he  had  any 
knowledge  where  it  was.    B.  v.  Higginbotham  (1912),  8  Cr^  App.  BL  79. 

The  evidence  of  possession  by  the  accused  must  be  clear.  B.  v. 
Foreman,  9  Cr.  App.  B.  216. 

The  f  aet  that  the  accused  had  been  the  tenant  of  the  hoilae  ttf  which 
the  stolen  property  was  brought  and  was  under  notice  to 'quit  bttthad 
already  removed,  may  not  be  sufficient  to  raise  any  j^esnmption  against 
him,  although  one  of  the  other  parties  concerned  in  the  tfa^ft  was  his 
traveller  and  the  other  his  lodger,  where  there  was  no  proof  that  he 
had  been  in  the  house  since  the  date  of  his  removal  prior  to  the  rob- 
bery.   B.  V.  Batty  (1912),  7  Cr.  App.  B.  286. 

When  stolen  goods  are  found  in  part  of  a  house  sub-let  by  the 
ooeupier,  -the  alleged  possession  of  the  oecupler  must  hb  strietly  proved. 
B.  T.  Holmes,  11  Cr.  App.  B.  130. 

The  fact  that  stolen  goods  are  bou^^t  at  an  nndervaUue  is  not  cobt 
elusive  proof  of  guilty  knowledg^e ;  it  shoald  be  left  with  4he  other  facts 
to  the  jury.    Bex  v.  Holmes,  11  Cr.  App.  B.  130. 

Upon  the  trial  of  an  indictment  for  reviving  the  onus  alwrnyS'  -ror 
mains  upon  the  prosecution.  The  judge,  in  directing  the  jury,  should 
tell  them  that,  upon  the  prosecution  establishing  that  the  person  chai^ged 
was  in  possession  of  goods  recently  stolen,  they  might,  ill  the  absence 
<^f  any  explanation  by  the  accused  of  the  way  in  whidi  the  goods  came 
into  his  possession,  which  might  reasonably  be  true,  ccmvict  the  priSolier. 
Bw  V.  Sehama,  84  L.J.K.B.  396,  11  Cr.  App.  B.  45;  B.  v.  Lam  Man  Bow, 
16  'B.O.B.  22,  16  Can.  O.  Cas.  274;  Desaulvidrs  v.  Hird,  15  Que.  K.B. 
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394;  B.  ▼.  Langmead,  9  Cox  G.C.  464;  B.  t.  Theriault  (1904),  11  B.C.B. 
117,  8  Can.'  Cr.  Cas.  460;  but  that,  if  an  explanation  were  given  which 
the  jury  thought  might  reasonably  be  tme,  although  they  were  not  con- 
Tinced  of  its  truth,  the  prisoner  was  entitled  <to  be  acquitted,  inaiomueh 
as  the  Grown  would  have  failed  to  discharge  the  duty  east  upon  it  of 
satisfying  the  jury  beyond  reasonable  doubt  of  the  guilt  of  the  accused. 
Bex  ▼.  Schama,  and  Bex  ▼.  Abramovitch,  84  l^J^KJB,  396,  11  Cr.  App. 
B.  45;  B.  V.  Aubrey,  11  Cr.  App.  B.  182;  B.  v.  Badash,  (191S)  87 
L.J.K.B.  732;  B.  v.  Hamilton,  (1918)  87  L.J.K.B.  784. 

The  jury  should  be  expressly  asked  to  consider  whether  the  defiend- 
ant's  explanation  of  his  possession  of  the  goods  soon  after  the  theft  of 
them  is  reasonable  or  not.    B.  v.  Hampson,  11  Cr.  App.  B.  75. 

An  attempt  to  evade  arrest  should  not  be  unduly  insisted  upon  as  | 
evidence  of  guilt.    B.  v.  Hampsoa,  11  Cr.  App.  B.  75. 

The  trifling  value  of  the  chattel  in  question  may  be  relevant  to  the 
accused's  explanation.    Bex  v.  Millington,  11  Cr.-  App.  B.  86. 

On  a  joint  indictment  of  husband  and  wife  for  receiving  stolen 
property  the  evidence  of  the  guilty  knowledge  of  each  defendant  must 
be  carefully  distinguished  in  the  summing  up.  B.  v.  Pritchard  (1913), 
9  Cr.  App.  B.  210;  B.  v.  Bring  (1867),  7  Cox  C.C.  382,  Dears,  k  B.  329. 

If  the  court  hearing  an  appeal  thinks  there  was  evidence  from 
which  the  jury  might  infer  guilty  possession,  it  will  not  qiiaah  a  con- 
viction, though  there  was  not  (as  there  should  have  been)  a  direction 
on  the  point  to  the  jury.  B.  v.  McQueen  (1912),  8  Cr.  App.  B.  89; 
Code  sec.  1019. 

When  the  accused  is  tried  upon  two  indictments  by  the  flame  jury, 
care  should  be  taken  in  directing  them  that  the  latter  charge  is  not 
affected  by  the  former.  Bex  v.  Brereton,  10  Cr.  App.  B.  201.  Where 
the  case  was  a  simple  one  of  receiving  stolen  goods  and  turned  wholly 
on  the  facts  which  were  such  that  the  jury  coold  not  have  found  other- 
wise than  a  verdict  of  guilty,  it  is  not  error  that  the  trial  judge  omitted 
with  the  jury's  consent  to  sum  up  the  ease.  B.  v.  Newman  (1913), 
9  Cr.  App.  B.  134. 

Aidiing  in  eoneeiilinff  or  disposing'  of  the  goods] — Sec  402  provides, 
inter  alia,  that  the  act  of  receiving  anything  unlawfully  obtained  is 
complete  as  soon  as  the  offender  aids  in  concealing  or  disposing  of  it. 
This  enlarges  the  scope  of  sec.  399  so  as  to  include  such  cases.  For  this 
reason,  the  case  of  B.  v.  Watson  [1916]  2  K.B.  385,  12  Cr.  App.  B.  62, 
85  L.J.K.B.  1142,  does  not  apply. 

Snhsequent  receiving  hy  the  thief} — There  may  be  circumstances 
under  which  an  accused  may  in  respect  of  the  same  act  properly  be 
charged  by  different  counts  in  one  indictment  both  for  theft  and  for 
receiving  what  in  the  other  count  he  is  alleged  to  have  stolen.  B.  v. 
Kelly  [1917]  1  W.W.B.  46  (Man.),  but  where  only  one  offence  has 
been  committed  he  should  be  punished  for  one  only,  although  found 
guilty  on  both  counts.     Kelly  v.  The  King  [1917]  1  W.W.B.  463,  27 
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Can.  Or.  Gas.  282,  54  S.G.B.  220,   (in  which  the  leeser  offence  was 
selected  as  the  basis  of  punishment)* 

It  18  only  a  receiving  which  is  an  act  done  in  the  commission  of  the 
principal  offence  that  caniLot  be.  treated  as  a  separate  offence  of  unlaw- 
fully receiving  money  or  goods  which  have,  been  stolen.  B.  V*  HodgCi 
12  Man.  B.  319;  B.  v.  KeUy,  10  W.W.B»  1345  at  1353.  But  notwith- 
standing convictions  <f or  both  offences  it  would  aeem  that  if  they  weire 
involved  in  one  continuous  series  of  transactions,  the  penalty  to  foe 
imposed  would  be  restricted  to  that  applicable  to  one  offence,  B.  v. 
EeUy  [1917]  1  W.WJE^.  46,  27  Man.  B.  105,  27  Can.  Or.  Cas«  94; 
K^y  V.  The  King  [1917]  1  W.WJS.4d3,  548.C.B.  220,  27  Can.  Cr.  Gas. 
282,  citing  B.  v.  Norman  [1915]  1  K.B.  341,  and  B.  vi  Lockett  [1914], 
2  K.B.  720,  83  hJJ^LB,  1193. 

Beceiwng  from  oumer's  wife^  his  property  frau^lefUly  taken  by  her 
on  deserting] — See  Code  sec.  354. 

Evidence  of  findmg  other  stolen  gaode  in  poseesaion  of  aooused} — 
Code  sec.  993. 

Joint  or  separate  trials  of  receivers} — ^Beoeivers  at  different  times 
or  of  different  porticms  of  the  stolen  property  may  be  tried  together. 
Sec.  849.  The  receiver  may  also  be  indicted  along  with  the  thief;  or. 
may  be  charged  separately  whether  or  not  the  thief  has  been  indicted 
or  is  Amenable  to  justice.  Sec.  849.  But  separate  trials  may  be 
ordered  as  to  separate  counts.    Bees.  856-858. 

On  a  joint  indictment  for  receiving  stolen  property,  the  evidence  of 
the  guilty  knowledge  of  each  defendant  must  be  carefully  distinguished 
in  the  summing-up.  B.  v.  Pritchard,  9  Or.  App.  B.  210,  [1913]  W.N. 
338;  B.  V.  Bring  (1857),  Dears.  &  B.  329. 

An  unlawful  receiving  by  both  may  appear  from  a  preconcerted 
arrangement  between  them  which  would  make  the  one  a  party  to  the 
acts  of  the  other  ia  his  Absence.    B.  v.  Pritehard,  supra ;  Code  sec.  69. 

When  redeMng  complete] — Code  sec  402. 

(hmipensation  to  bona  fide  pvrchiuer  out  of  money  fownd  on  con- 
vict]— ^When  any  prisoner  has  been  convicted,  either  summarily  or 
otherwipe,  of  any  theft  or  other  offence,  including  the  stealing  or  unlaw- 
fully obtaining  any  property,  and  it  appears  to  the  court,  by  the  evi- 
dence, that  the  prisoner  sold  such  property  or  part  of  it  to  any  person 
who  had  no  knowledge  that  it  was  stolen  or  unlawfully  obtained,  and 
that  money  has  been  taken  from  the  prisonor  on  his  appreheoision,  the 
court  may,  on  application  of  such  purchaser  and  on  restitution  of  the 
property  to  its  owner,  order  that  out  of  the  money  so  taken  from  the 
prisoner,  if  it  is  his,  &  sum  not  exceeding  the  amount  of  the  proceeds 
of  the  sale  be  delivered  to  such  purchaser.   Code  sec  1049. 

Order  for  restitution  or  ootnpensaPion  to  owner] — Code  sees.  1050 
(restitution),  1048  (compensation). 

Separate  oonvieiions  against  each  for  receiving  parts  of  property 
stolen,  aUowed  on  joint  charge  of  receiving  all] — Code  see.  954. 
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Joint  fndidment  of  severiil  reoewen  idMng  separate  portions  of 
goods  stolen] — Code  sec.  849. 

BeeeiveT  may  he  charged  although  thief  not  prosecuted] — Code  sec. 
849. 

Summary  trial  for  unlaw f My  reoeiffing  "  stolen  property  "  of  value 
not  over  $10] — Code  sees.  773,  774. 

Summary  trial  in  other  eases  hy  magistrate  with  extended  jurisdic- 
tion']— Code  seiSi  777. 

Summary  trial  under  North^West  Territories  Aet] — For  speciid  pro- 
visions as  to  trial,  see  N.W.T.  Act,  B.S.C.,  ch.  62,  sees.  37-55. 

Yukon  Territory] — Smninary  trial  for  TeeeiTin^  stolen  property,  see 
the  Yukon  Act,  B.S.C.,  ch.  63,  sec  65. 

Trior  aeqitittal  of  ike  theft] — ^Th^  aequittal  for  the  theft  does  hot 
support  a  plea  of  autrefois  acquit  to  an  indictment  for  receivhig.  B.  v. 
Groulz,  18  Que.  KB.  118,  15  Can.  Cr.  Cas.  20. 

BeeetrfMg  stolen  mall  matter. 

409i'  Eveiy'dne  isgnillrf  of  an^^iadiottfUe  efilenod<.aiii^>Kabk' 
to  five  years'  imprisonment  who  receives  or  retains  lii  iii^  posses- 
sion, any  post  letter  or  post  letter  bag,  or  any  chattel,  taoA6;^^r 
valuable  secnriiy,  parcel  or  other  thing,  the  stealing  whereof  is^ 
hereby  declared  to  be  an  indictable  offence,  knowing  the  same 
to  have  been  stolen. 

Origin] — Sec.  315,  Code  of  1892;  the  Post  Office  Act,  B.S.C.  1886, 
eh.  35,  sec  84. 

"  Any  chattel/*  etc] — This  section  is  taken  from  the  "  Post  Office 
Act "  and  the  opinion  is  submitted  that  the  words  "  any  chattel,  etc.,  the 
stealing  whereof  is  hereby  declared  to  be  an  indictable  offence,"  have 
reference  only  to  the  postal  offencds  now  dealt  with  by  the  Code. 

The  nse  of  tiie  word  "hereby"  has  resulted  from  a  transposition 
of  an  entire  clause  from  the  P6st  Office  Act,  B.S.C.  1886,  ch.  35,  sec.  84, 
a  reference  to  which  was  subjoined  to*  the  corresponding  section  of  the 
orii^al  Code  of  which  the  present  Code  is  a  revision  only.  See  Code  of 
1892, 95-56  Vict.,  Can.,  ch.  29,  sec.  315.  The  reference  in  the  second  Code 
to  the  original  section  of  the  first  Code  and  in  that  to  the  section  of  the 
Post  Office  Act,  seem  to  make  it  clear  that  only  offences  under  tiie  postal 
laws  were  in  contemplation.  While  it  remained  a  part  of  the  Post  Office 
Act  its  meaning  was  well  deffiied  notwithstanding  the  use  of  such  general 
terms  as  "  post  letter  or  any  chattel,  etc.,  the  stealing  hereof  is  hereby 
declared  to  be'^  h  tdUmy  ot  (since' the  0>de)  an  indictli^ble  offence, 
The  (Question  has  arisen  whether  the  transposition  of  this  clause  into 
the  Code  enlarges  the  effect  of  the  transposed  word  "  hereby ''  so  as  to 
include  in  the  penalty  of  sec.  400  the  stealing  of  any  article  the  theft 
of  which  is  made  indictttble  by  the  Code  in  terms  under  which  specific 
articles  are  described  or  named.    That  it  should  at  least  be  limited  to 
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articles  of  the  dass  last-mentioned  is  supported  by  a  decision  in  Mani- 
toba in  which  it  was  held  unnecessary  to  decide  whether  or  not  it 
should  be  further  limited  to  crimes  of  theft  so  declared  by  sections  now 
incorporated  in  the  Code,  but  taken  from  the  Post  Office  Act  of  1886. 
R.  V.  NimchoBok  (1915),  9  W.W.B.  598,  25  Man.  B.  766,  25  Gaiu^Cr. 
Oas.  66. 

Many  of  the  penal  clauses  of  the  former  Post  Office  Act  have  now 
been  incorporated  in  the  Code  and  the  present  sec.  400  would  apply,  it 
IB  submitted,  to  those  sections  of  the  Code  so  derived  which  deal  with 
the  stealing  of  postal  matter. 

Place  of  offence  for  proeeotkiion  of  poetiU  offenceel — Code  see.  584, 
sub-see.  (o). 

Poeial  offencee  ^on^aUy]-HBee  Code  sees.  3,  209,  265,  364,  365.  366, 
400,  407,  440,  451,  510d,  516,  538,  867,  869,  and  the  Post  Office  Act, 
B.S.O.  1906,  ch.  66. 

Second  offencesl—8ee  sees.  465,  757,  851,  963,  964,  982. 

Beeeiriiff  pMpertj  obtaia^-  bj  ofleaee  pvaisbable  ob  svliriUury 
cobtMI^b. 

401.  Every  one  who  receives  or  retains  in  his  possession 
anything,  knowing  the  same  to  have  been  unlawfully  obtained/ 
the  stealing  of  which  is  punishable  on  summary  conviction,  eitiier 
for  every  offence,  or  for  the  first  and  second  offence  only,  is 
guilty  of  an  offence  and  liable  on  summary  conviction,  for  every 
first,  second  or  subsequent  offence  of  receiving,  to  the  same 
punishment  as  if  he  were  guilty  of  a  first,  second  or  subsequent 
offence  of  stealing  the  same. 

Ori^]— Code  sec  316;  B.S.C.  1886,  oh.  164,  sec  84. 

Exception  when  legtU  title  acquired  after  theft} — See  sec.  403. 

Becdving  after  reetoraticn  to  owner} — See  sec.  403. 

When  recdvit^  ia  complete} — See  sec.  402. 

Bcceivinff  in  caees  of  minor  theft  punithahle  on  anmmairy  aonviC' 
tion} — This  section  (401)  applies  only  to  the  few  classes  of  cases  in 
which  provision  is  made  for  summary  conviction  for  the  theft  itself. 
The  offenoe  of  receiving  is  generally  an  indictable  one  under  sec.  399,  as 
is  the  offence  of  theft. 

The  punishment  on  a  summary  conviction  for  receiving  is  limited  by 
sec.  401  in  like  manner  as  for  the  principal  offence.  B.  v.  Friiell,  22 
Can.  Gr.  Gas.  214.  15  D.L.B.  674,  5  O.W.N.  801,  25  O.W.B.  697. 

As  to  summary  conviction  in  eertam  minor  classes  of  theft,  see  Code 
sees.  370,  dogs  and  domestic  anintals;  374,  shrubs^  trees,  etc.;  375,  gar- 
den produce;  376,  cultivated  plants  not  in  garden;  377,  fences  and 
gates ;  385,  images, .  etc  at  Indian  graves ;  393,  killing  or  injuring 
pigeons. 
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"  Knowinff  ih»  same  to  have  been  wklamfMff  ohiaimed  "h-Oaufiue 
iee.  399;  and  see  aee.  993  (evidence  of  iHroperty  previooBly  stolen) ;  Md 
see.  994-  (proof' of  previous  conviction)  as  evidence  of  gniky  knowledge. 

Theft  of  ttete,  etc.'i — Summary  convietion  for  firsi  and  seoond 
ofleneeSy  lODdictment  for  third;  see  sec.  374. 

Theft  of  p9aniey  etc.,  from  garden} — Summary  conviction  for  fiist 
offenee,  indictment  for  second;  see  sec.  375. 

ThefP  of  growbnp  pUmte,  etc.,  e4herwiee  ik&n  from  ^ardenl-^^vn- 
mary  eonviction  for  all  ofFenoes;  see  sec.  876. 
.  Theft  of  feneea  or  ^alw)— Summary  conviction;  see  sec  377.  : 

POAsesstn^  trees,  eia.,  without  being  able  to  aeooanih^^Qee  See.  306. 

Summiartf  eoweitotion  wheni  joint  a  fenders} — See  see.  728. 

First' o fenders  on  summuary  eonvisHon^'-^jode  wet.  729. 

«  • 

Wlea  reeefriiif  is  eompl^t^ 

40S8.  The  act  of  reGoaving  <uiythmg  unlawfully  obtained  is 
complete  as  aoob  as  the  offends  has,  either  exelusively  or.joiiitiy 
with  the  thief  or  any  other  person,  possession  of  or  control  over 
such  thing,  or  aids  in  concealing  or  disposing  of  it. 

Oriffinl—Code  ed  1892»  seo.  317. 
Beeehing  steHen  property  generally} — Code  sec.  399. 
Beeeiaing  property  oMained  by  indictable  offeneel — Cede  sec  399. 
Exeepiian  when  legal  title  acquired  after  theff} — See  see.  403. 
Beeeiving  pfroperiy  obtained  by  a  **  swmmary  oofioMion "  of^naeh^ 
Gods  sec.  401. 

BeeeMng  Helen  property  brought  into  Conodal^-Oode  sees.  39a,  3994 

WtetMmg  after  restontioB  to  owser. 

403.  Whai  the  thing  unlawfully  obtained  ha3  been  restored 
to  the  owner,  or  when  a  legal  title  to  the  thing  so  obtained  has 
been  acquired  by  any  person,  a  subsequent  receiving  thereof  shall 
not  be  an  offence  although  the  receiver  may  know  that  the  thing 
had  been  previously  unlawfully  obtained. 

Of>^]~-Code  of  1892,  sec.  318. 

Unlawful  reeeii7in^]~-Oode  sees.  399,  402,  400  (postal  offences),  401 
(summary  conviction  offences). 

Beeeiinng  after  legal  title  has  passed  from  ewner} — Sees;  399  and 
401  deal  with  the  offence  of  receiving  with  knowledge  anythini^  which 
was  obtained  by  the  commission  of  a  criminal  offence ;  and  see.  403  is 
a  declaration  in  effect  that  if  the  crime  were  such  that  title  passed  to 
the  culprit,  then  the  receiving  from  him  afterwards  is  excepted  from 
the  penalty  although  the  receiver  knew  the  goods  or  money  had  been 
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oblnined  unlawfully  by  means  of  the  offence.  As  regards  tha  oommon 
law  offence  of  laTceny,  the  theory  of  English  jarisprudence  was  thai 
the  property  in  the  goods,  or,  in  the  words  of  see.  403,  the  "  legal  title 
to  the  thing  so  obtained/'  oither  did  not  pass  4o  the  thief,  or  that  on  his 
conviction  it  reverted  to  the  true  owner  with  a  possible  exoeption  that 
the  thief  might  have  conferred  a  good  title  by  a  sale  in  market  overt. 
Subject  to  the  exceptions  of  see.  403,  the  offence  of  reoeiving  or 
retainini^  appUes  to  offences  "punishable  under  indictment";  Code  see. 
399;  and  to  certain  minor  offences  referred  to  in  see.  401  punishable 
on  summary  conviction.  Many  of  these  offences  are  statotory  and  not 
common  law  offences  and  the  Code  definition  of  theft  extends  to  offences 
which  were  not  larceny  st  common  law.  Indirectly  the  legal  title  may 
be  disposed  of  by  tiie  ord^  of  the  criminal  court  under  the  statutory 
power  to  order  restitution  under  Code  see.-  1050;  but  that  power  is 
restricted  so  as  not  to  apply  to  the  cas^  off  ths^  p|'06oqi}tipn,.,of  .isv 
factor,  agent,  trustee,  etc.  for  statutory  theft  from  the  principsl^  (Code 
sees.  358,  390).  And  in  oUier  cases  if  it  appears  before  a  restiURlon 
order  has  been  made  by  the  crimiiiai  conrt  that  the  stolen  ^property 
had  been  transfeorred  to  an  innocent  purchaser  for  value  who  had 
"  acquired  a  lawful  title  thereto,"  the  court  is  not  to  order  restitution 
of  such  property.  The  court  might  also  award  restitution  although 
the  person  indicted  was  not  convicted,  if  the  jury  declared,  or  the  court 
trying  the  case  without  a  jury  found,  that  the  property  which  the 
accused  was  charged  with  stealing  or  with  knowingly  reeeivini^,  belongs 
to  the  proseentor  (or  the  witness  for  the  proeeention)  and  that  he  was 
unlawfully  deprived  of  it  by  such  offence.  Code  see.  1060,  snb«see.  (3). 
There  is  also  statutory  provision  for  awarding  compensation  against 
the  x>0r8on  convicted  of  any  indictable  offence  "  by  way  of  satisf  action 
or  compensation  for  any  loss  of  property  suffered  by  the  applicant 
through  or  by  means  of  the  offe^u^'/i  And  til^e  a>^o^nt  .fwardf|^;i^  ^ 
be  deemed  a  judgment  debt.  Code  sec  1048.  Such  an  order  possibly 
may  have  an  effect  on  the  passing  of  the  legal  title.  Then  sM.  1049 
enables  the  court  trying  a  case  of  "theft  or  other  offence,  including 
the  stealing  or  unlawfully  obtaining  any  property  "  to  give  eompensa* 
tion  out  of  money  taken  from  the  prisoner  on  his  arrest^  to  a  purchaser 
without  notice  if  he  applies  for  same  and  makes  restitution  of  the 
property  "  to  its  owner." 

Subject  to  the  provisions  of  the  Code  and  of  the  dispositions  which 
may  be  brought  within  the  scope  of  the  criminal  law  and  so  supersede 
provincial  enactments,  the  question  of  the  right  of  property  in  the 
goods  obtained  by  means  of  a  crime  is  to  be  disposed  of  by  reference 
to  the  provincial  law.  See  the  Sales  of  Goods  Acts  of  various  provinces. 
A  distinction  is  commonly  made  by  provincial  law  between  a  nuve 
change  of  possession  by  a  theft  which  would  have  been,  larceny  at 
common  law»  and  a  charge  of  possession  on  obtaining  goods  by  false 
pretenses  in  which  the  owner  voluntarily  gives  up  the  goods  to  the  p^r- 
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mm  guilty  of  the  false  pretense.  Tlie  distinction  was  not  made  in 
Bagland  on  the  enaetment  of  the  Laroeny  Act,  1861,  Xmp»,  24:^^  Vkt-i 
eh.  96,  see.  100;  Beutley  ▼.  Vilmont  (1867),  57  L.J.Q3L  18,  12  AjG. 
471;  E.  ▼.  Central  Criminal  Court,  18  QjB.D.  314,  16  Cox  O.C.  196;  Bw  ▼. 
Villensky  {1892]  2  Q.B.  597,  but  the  omission  was  eorreeted  by  the 
Urter  Sale  of  Goods  Act,  1893,  Imp.  56-57  Vict.,  ch.  71,  see.  84.  Bee 
Howe  v«  Sehroeder  (1905),  1  W.L.B.  174  (Y.T.),  as  to  owner  foUowiag 
prooeeds  of  stolen  goods^  See.  1050,  as  to  restitution  orders,  does  not 
extend  to  the  oifence  under  sec.  405,  of  obtaining  money  under  false 
pretenses. 

False  Pretenses. 

Befeltioa  of  false  pretease*— Exaggeration. — Qaestloa  of  faet. 

404.  A  false  pretense  is  a  representation^  either  by  words  ^r 
otherwise,  of  a  matter  of  faet  either  present  or  past,  whieh  repre- 
sentation is  known  to  the  person  making  it  to  be  false,  and  which 
16  made  with  a  fraudulent  intent  to  induce  the  person  to  whom 
it  is  made  to  act  upon  such  representation. 

2.  Exaggerated  commendation  or  depreciation  *ol  the  [quality 
of  any  thing  is  not  a  false  pretense,  unless  it  is  carried  to  aftch  an 
extent  as  to  amount  to  a  fraudulent  misrepresentation  of  fact. 

3.  It  la  a  question  of  fact  whether  such  conmiendation^or  depre- 
ciatioii  does  or  does  not  amount  to  a  fraudulent  misrepresenta- 
tion of  fact 

Ori^]— Sec.  358,  Code  of  1892. 

"  Bepreseniation  of  a  matter  of  fact  either  past  or  present  **1 — ^A 
mere  lie,  told  with  intent  to  defraud,  and  having  reference  to  the  future, 
is  not  treated  as  a  crime.  A  lie,  alleging^  the  existence  of  some  faet 
which  does  not  exist,  is  regarded  as  a  crime,  if  property  is  obtained 
by  it.  Stephen's  Dig.  Crim,  Law,  p.  161 ;  Alderson  t.  Madison,  5  Ex.  D. 
303;  B.  ▼.  Nowe,  36  NjS.B.  531,  8  Can.  Cr.  Cas.  441. 

io  render  a  defendant  liable,  his  false  representations  must  haVe 
been  with  regard  to  a  past  or  existing  matter,  not  to  a  futuHs  under- 
taking as  that  he  will  pay  for  goods  on  a  certain  day.  Mott  y.  Mihie, 
31  N.SJL  372;  Begina  v.  Bertles,  13  U.C.C.P.  607;  but  there  Tna^  be 
a  representation  by  conduct  or  otherwise  of  a  present  abilfty"  lo  pay 
whi<^  would  be  a  pretense  within  sec.  404.  That  which  is  in  form  a 
promise  may  be,  in  another  aspect,  a  representation.  Clydesdale  Bank  v. 
Paton  [1896]  A.C.  394,  per  Lord  Herschell.  :  • 

The  false  pretence  must  be  a  false  representation,  express  or  ilnplied, 
as  to  the  past  or  present  existence  of  some  fact;  a  mere  promise  as  to 
future  conduct,  or  representations  as  to  future  iaxpectations  are  not 
•nfideiit    B.  t.  Woodman,  14  Cox  C.C.  179.    For  instance,  the  griTing 
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a  dleqtie  in  exchange  for  goods  is  ordinarily  a  Npreaentation  that  ihe 
drawer  baa  an  aceount  at  the  bank  on  wbieh  the  cheque  is  drawn,  and 
that  that  aoeoant  is  in  audi  condition  that  in  the  ordinary  eoiirse  of 
ei^ente  the  cheqne  will  be  m^t.  If  the  drawer  knows  that  theea.contli- 
tlona  do  not  exist  the  giTing  of  the  cheque  is  in  law  a  -false  pret^ace. 
Bat  representations  of  future  expectations,  unless  they  are  ripisaeiita- 
tions  of  existing  facts,  do  not  constitute  a  false  pretenoe,  and  obtaiain|: 
•goods  on  credit  by  means  of  such  representations  is  net  obtaining  goods 
by  f idse  pretences^  The  false  pretense  may  be  made  in  any  way,  either 
by  words,  by  writing,  by  conduct  or  by  acts.  B.  v.  Letang,  2  Can.  .Cr. 
Cas.  505 ;  29  O.L.B.  56.  It  is  no  excuse  to  say  that  a  person  of  common 
prudence  could  easily  have  found  out  the  pretense  was  untrue,  nor  to 
say  the  existence  of  the  alleged  fact  was  impossible,  or  that  it  was 
intended  to  make  compensation  for  the  tgoods  in'tnd  future;  '  IR.'t. 
Mavtal  (1916),  27  Can.  Cr.  Cas.  316  (Que.).  |  tu 

The  gltiag  of  a  post-dated  cheque  does  not  alone  iuTolve  a  repre- 
sentation that  there  are  funds  presently  available,  but  a  promise  to  have 
sufficient  funds  on  the  future  date  specified  to  the  credit  of  the  drawer 
and  is  not  a  representation  of  a  fact  past  or  present  within  sec.  404. 
B.  V.  Biehard  (1906),  11  Can.  Cr.  CaS.  279  (Que.). 

In  Beg.  V.  Cooper,  13  Cox  C.C.  617,  46  IuJ.M.C.  219,  the  accused 
was  ohaiged  with  falsely  pretending  that  he  was  a  dealer  in  potatoes, 
and,  as  such  dealer,  in  a  large  way  of  business  and  in  a  position  to  do 
a  good  trade  in  potatoes  and  able  to  pay  for  large  quantities  of  potatoes, 
as  and  when  the  same  might  be  delivered  to  him.  The  only  evidence 
thereof  was  a  letter  from  the  prisoner  to  the  prosecutor,  reasonably 
conveying  to  the  mind  the  construction  put  upon  it  in  the  iadietsMat. 
Lord  Coleridge,  C.J.,  is  reported  (at  p.  620)  as  follows: — 

"The  question  for  the  court,  as  I  understand  the  case,  is  whether 
there  waa  evidence  upon  which  the  false  pretences  alleged  in  the  indict- 
•nient  eoold  fairly  be  sustained.'' 

"  It  was  a  question  for  the  jury  whether  the  false  pretences  alleged 
^d  or  did  not  reasonably  arise  from  the  letter.  The  true  principle 
applicable  to  this  case  was  well  enunciated  by  Blackburn,  J.,  during 
the  conrae  of  the  argument  in  Beg.  v.  Qiles,  10  Cox  C.C.  44:  '  It  is  not 
requisite  that  the  false  pretence  should  be  made  in  express  words,  if 
the  idea  is  conveyed.' " 

Deanuui,  J.,  at  p.  622,  said: — 

"  In-  Beg.  V.  Qiles,  10  Cox  C.C.  44,  the  prisoner  pretended  that  she 
had  power  to  bring  the  prosecutrix's  husband  back,  and  that  was  held 
to  ba  a  statement  of  fact.  That  warrants  us  in  holding  that  where  a 
man  is  not  in  a  position  to  do  what  he  professes  he  will  do  at  a  given 
iine^  he  is  making  a  false  statement  of  fact.  The  indictment  charges 
that  the  prisoner  falsely  pretended  that  he  then  was  able  to  pay  for 
large  quantities  of  potatoes  as  and  when  the  same  might  be  delivered 

to  hiin,  and  that  pretmice,  I  thi^k,  is  proved  by  the  letter." 

.        1     ..." 
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And  Poltoek,  B.  (Bi  ▼.  Cooper,  13  Cox  C.C.  617,  622),  said: — 

"  Haying  heard  the  whole  of  the  argument,  I  have  come  to  the  con- 
clusion that  the  conviction  ahoiild  be  aifirmed.  It  is  not  sufficient  for 
the  prisoner  to  show  that  the  letter  might  bear  another  meaning,  if  it  is 
reasonably  capable  of  bearing  the  meaning  imputed  to  it  in  the  indict- 
ment. It  is  the  duty  of  the  prisoner  to  show  by  special  circumstances 
that  it  bore  the  construction  he  contends  for.  I  think  that  the  false 
pretenses  charged  may  be  fairly  inferred  from  the  letter,  and  that  the 
conviction  should  be  affirmed." 

In  the  case  of  Edgington  v.  Fituttauri<*e,  L.R.  29  Ch.D.  459,  at  483, 
Bowen,  L.J.,  is  reported  as  follows: — 

"There  must  be  a  misstatement  of  an  existing  fact,  but  the  state 
of  a  man's  mind  is  as  much  a  fact  as  the  state  of  his  digestion.  It  is 
trae  it  is  very  difficult  to  prove  what  the  state  of  a  man's  mind  at  a 
particular  time  is,  but  if  it  can  be  ascertained  it  is  as  much  a  fact  as 
anything  else.  A  misrepresentation  as  to  the  state  of  a  man's  mind  is, 
therefore,  a  misstatement  of  fact." 

A  misrepreseiftation  that  lands  submitted  for  a  mortgage  loan  had 
a  building  on  it  will  found  a  false  pretence  charge  if  the  pretense  was 
relied  upon.    B.  v.  Huppel,  21  U.C.Q.B.  281  (Ont.). 

FaUe  pretehse  thr&ugh  innocent  agent} — The  fraud  may  be  com- 
mitted through  the  instrumentality  of  an  innocent  agent,  in  which  case 
the  principal  is  liable  although  he  was  not  present  when  the  agent  made 
the  representation  in  accordance  with  his  'principal's  orders  and  which 
was  intended  -to  perpetrate  the  fraud.  B.  v.  Ghirten  (1913),  29  O.I1.B. 
56;  B.  V.  Oarrett  (1853),  6  Cox  C.C.  260. 

False  pretense  hy  conduef} — A  charge  of  obtaining  money  by  false 
pretenses  may  be  founded  upon  conduct  apart  from  any  express*  words. 
The  question  must  always  be  what  was  intended  to  be  conveyed  by  the 
words,  acts,  conduct,  or  even  silence,  of  the  person  said  to  have  made  the 
false  pretense.  B.  v.  Leverton  [1917]  2  W.W.B.  584, 588, 11  Alta.  L.B.  355, 
28  Can.  Cr.  Cas.  61;  B.  v.  Barnard,  7  C.  4b  P.  784;  B.  v.  Cooper,  46 
L.J.M.C.  219. 

The  false  pretense  may  be  by  acts,  that  is,  by  "  words  or  otherwise  ": 
sec  404;  Begina  v.  Bull  (1877),  13  Cox  C.C.  608,  and  Regina  v.  Murphy 
(1876),  13  Cox  C.C.  298;  B.  v.  Garten  (1913),  29  O.L.B.  56,  60. 

So,  handing  over  cheques  which  the  accused  knew  to  be  worthless, 
after  his  account  had  been  closed,  in  exchange  for  bonds  delivered  to 
him  on  the  faith  of  «the  cheques,  is  a  misrepresentation  by  conduct. 
State  of  New  York  v.  Israelowitz  (1917),  29  Can.  Cr.  Cas.  623,  628 
(B.C.).  A  person  tendering  to  another  a  promissory  note  of  a  third 
party  in  exchange  for  goods,  is  to  be  taken  to  affirm  that  the  note  has 
not,  to  his  knowledge,  been  paid,  either  wholly  or  to  such  an  extent  as 
almost  to  destroy  its  value.    B.  v.  Davis,  18  U.C.Q.B.  180  (Ont.). 

There  may  be  a  false  pretense  in  the  accused  misrepresenting  that 
he  was  farming  in  a  large  way,  and  obtaining  seed  grain  much  in 
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excess  of  his  farm  requirements  with  the  intention  of  seUing  the  unused 
surplus.  B.  vj  Holderman  (1914),  7  W.W.B.  729,  734,  7  Sask.  LJS.  279, 
23  Can.  Gr.  Gas.  369,  30  W.L.B.  82;  Ed^^ington  v.  Fitianaurioe,  55  hJ. 
Ch.  650. 

In  Beg.  V.  Gooper,  46  I4JM.C.  219,  25  W.B.  696,  2  Q3.I>.  5X0»  the 
prisoner,  who  was  a  mere  huckster,  wrote  a  letter  to  the  prosecutor 
ordering  from  him  two  railway-truckloads  of  potatoes  "as  samples/' 
and  expressing  a  hope  that  the  quality  would  be  good,  as  then  a  good 
trade  would  follow  for  both  of  them.  The  Court  for  Crown  Cases 
Beseryed  held  that  this  letter  might  reasonably  be  construed  as  con- 
taining a  representation  that  the  writer  was  a  dealer  in  potatoes  in  a 
large  way  of  business,  and  that  it  waa  a  question  for  the  ju^  whether 
he  intended  the  prosecutor  to  put  thia  meaning  upon  the  letter. 

In  B.  V.  King  [1897]  1  Q.B.  214*  18  Cox  C.C.  447,  the  prisoner  was 
convicted  of  having  obtained  certain  chums  by  false  pretences  as  to 
his  position  and  business.  He  had  written  a  letter  to  the  prosecutor 
containing  these  words: — "  The  two  six-gallon  milk  choras  in  order  do 
not  require  name  on  them,  as  they  are  only  required  fox  home  oise." 
This  letter  was  produced  in  evidence  by  the  prosecutor^  and  he  was 
thereupon  asked  what  opinion  he  had  formed  irom  l^e  letter  as  to 
the  position  and  occupation  of  the  accused.  The  question  was  objected 
to  by  counsel  for  the  defence,  but  was  allowed,  and  the  answer  was.  to 
the  effect  that  the  prosecutor  inferred  from  the  letter  that  the  writer 
was  either  a  farmer  pr  a  dairyman.  The  prisoner  was  convicted,  subject 
to  the  case  stated  bb  to  the  admissibility  of  this  question  and  answer. 

The  objection  was  based  on  the  ground  that  the  witness*  was  being 
asked  to  construe  a  written  document,  which  was  a  question  of  law  for 
the  court,  and  not  a  question  of  fact.  The  court,  however,  held  that 
the  question  was  admissible,  not  as  to  whether  the  latter  was  capable 
of  bearing  the  meaning  put  upon  ^t,  but  for  the  purpose  of  showing 
whether  the  prosecutor  believed  the  statement  made.  Hawkins,  J., 
pointed  out  that  in  a  charge  for  obtaining  goods  by  false  pretences  it 
must  be  proved  (1)  that  a  false  pretence  was  made,  (2)  that  the  prose- 
cutor believed  the  pretence,  and  (3)  that  the  goods  were  obtained  by 
means  of  the  pretence;  and  he  held  that  the  only  way  to  find  out 
whether  the  prosecmtor  believed  the  pretence  in  the  letter  was  to  ask 
his  opinion  of  the  letter.    B.  v.  King,  supra. 

When  in  an  indictment  for  obtaining  by  false  pretences,  one  of  the 
pretences  alleged  was  that  defendant  was  carrying  on  a  genuine  business 
in  buying  and  selling  pigs,  the  mere  fact  that  he  did  not  keep  any  pigs 
in  his  own  possession  nor  hold  an  option  of  purchase,  doee  not  establish 
falsity  of  his  advertisement  offering  pigs  for  sale  where  he  waa  in 
the  habit  of  having  deliveries  made  direct  by  the  breeders.  If  it  were 
open  to  the  jury  to>  find  tiiat  the  advertisement  meant  that  he  was 
ready  to  supply  pigs  of  the  description  advertised  although  not  in  his 
possession  or   control,  the  practioal  withdrawal  of  that  view  in  the 
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charge  to  the  jury  will  be  &  groand  for  qaashing  the  eonvictioii.  B.  v. 
Jakeman  (1914),  10  Gr.  App.  B.  38. 

On  a  charge  of  obtaining  goods  by  false  pretences  by  giving  a  bill 
of  exchange  dne  in  seven  weeks  where  some  of  the  avermentB  made 
were  that  the  accused  professed  to  be  a  man  of  financial  strength  and 
able  in  doe  time  to  meet  the  bill,  it  was  held  to  be  proper  to  admit  in 
evidence  for  the  proseeivtion  the  bank  aceonnt  of  the  accused  and  proof 
of  the  number  of  cheques  on  it  being  dishonored  during  the  time  of 
the  transaction.    B.  v.  Fryer  (1912),  7  Cr.  App.  B.  183. 

Where  the  prisoner  was  charged  with  having  obtained  goods  by 
false  pretences  and  the  false  pretence  alleged  in  the  indictment  was  that 
he  had  pretended  that  he  was  carrying  on  a  genuine  and  bona  fide  busi- 
ness as  a  manufacturer's  agent  and  merchant,  it  was  held  that  receipts 
sworn  to  by  the  prisoner  as  having  been  given  to  him  as  acknowledg- 
ments of  payments  for  goods  purchased  by  him  otiier  than  those  the 
subject  of  the  charge,  and  entries  in  his  bank  pass-books  showing  pay- 
ments made  by  him  for  goods  supplied'  to  him»  were  admissible  as  evi- 
dence on  his  behalf  that  he  was  in  fact  carrying  on  a  genuine  and  hoiia 
fide  business.    Bex  v.  Sagar  [1914]  3  K.B.  1112,  10  Or.  App.  B.  279. 

In  B.  V.  L4tang  (1899),  2  Can.  Gr.  Gas.  505,  (Que.),  a  debtor  had 
made  a  judicial  abandonment  for  the  benefit  of  his  creditors  whereby 
his  property  became  vested  in  another,  and,  knowing  'that  he  was  no 
longer  entitled  to  receive  the  rent,  he  presented  himself  afterwards  as 
the  landlord  to  a  tenant  of  the  property  and  received  the  rent  as  he  had 
formerly  been  accustomed  to  do.  It  was  held  that  he  was  properly 
found  guilty  of  a  false  pretence  by  his  acts  and  conduct. 

An  ordinary  trader  does  not  by  the  mere  fact  that  he  keeps  his 
doors  open  for  business  represent  that  he  is  at  the  moment  solvent. 
B.  V.  Parker,  80  J.P.  271. 

It  is  open  to  a  jury  to  find  that  a  trade  name  has  been  aslimed 
with  intent  to  defraud.    B.  v.  Whitmore  (1914),  10  Gr.  App.  B.  204, 

If  there  is  evidence  of  two  persons  acting  together  and  one  assents 
to  a  false  representation  made  by  the  other  as  an  inducement,  to  a 
contract,  such  assent  may  amount  to  a  false  pretence  by  conduct.  B.  v. 
Grosvenor  (1914),  10  Gr.  App.  B.  404;  B.  v.  Cadden,  4  Terr.  LJfc.  304, 
5  Gan.  Gr.  Gas.  45. 

Caniinutmoe  of  the  pretense  as  an  indtusmg  cattse} — How  lox^  a  false 
pretense  once  made  continues  to  operate,  if  goods  are  obtained,  is  a 
question  for  the  jury.    B.  v.  Moreton,  8  Gr.  App.  B.  214,  109  L.T.  417. 

The  false  pretence  alleged  in  a  Nova  Scotia  case  was  by  represent- 
ing himself  to  be  the  owner  of  a  vessel,  whereas  at  the  time  he  had 
transferred  ownership  to  another  person  who  had  again  trans- 
ferred to  defendant's  wife.  The  representation  to  the-  porose- 
eutor  that  he  was  owner  was  made  some  three  or  four  months 
before  and  was  by  appending  the  style  *'  Owner "  to  his  signature  to 
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a  letter  in  relation  to  another  matter.  It  was  held  that  the  pretense 
was  too  remote  to  warrant  a  conviction.  B.  v.  Harty,  81  N.S<B.  273. 
2  Can.  Gr.  Cas.  103;  and  see  B.  t.  Brady,  26  U.C.QjB.  13  (Ont.). 

A  foreman  of  works  on  roads  had  certified  to  the  inspector  A,  that 
certain  persons  had  worked  under  him  and  were  entitled  to  pay.  He 
alao  produced  orders  for  this  pay  purporting  to  be  signed  by  those 
persons,  but  which  in  fact  were  not  genuine.  The  inspector  A.  delivered 
the  money  to  D.,  his  agent,  with  instructions  to  pay  it  to  the  defendant 
if  satisfied  of  the  genuineness  of  the  orders.  On  an  indictment  for 
obtaining  ihoney  under  false  pretenses  from  D.  the  defendant  was 
found  guilty,  and  the  conviction  was  upheld  on  a  case  reserved.  B.  v. 
Cameron,  23  N.S.B.  150. 

Where  on  an  athletic  sport  competition  one  of  the  competitors  per- 
sonates another  party  for  the  purpose  of  securing  a  good  handicap,  and 
falsely  declares  that  he  had  never  won  a  prise  for  a  similar  contest,  the 
object  of  obtaining,  the  prise  is  not  too  remote  from  the  false  repre- 
sentation. B.  V.  Button  [1900]  2  Q.B.  597,  disapproving  B.  v.  Lamer, 
14  Cox  C.a>  497. 

Obtaining  things  by  f^Ue  pretenses^ — Code  sec.  406. 

Obtaining  credit  under  false  pretenses  or  by  means  of  fraud}— Co^e 
sec.  405a. 

Obtaining  signature  to  valuable  sect^rity  by  false  pretenses} — Code 
sec.  406. 

Fra/ud  in  obtaining  hot^l  accominodation ;  frauds  on  restaurants, 
lodging-houses  or  boarding-houses} — Code  sec.  407b. 

Fraud  in  advertisements  to  promote  sales} — Code  sec  406a. 
Fraudulent  financial  report  as  basis  of  credit} — Code  sec.  407a. 

Obtaining  by  false  preteB8e. 

406.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  impriBonment  who,  with  intent  to  defraud,  by 
any  false  pretense,  either  directly  or  through  the  medium  of  any 
contract  obtained  by  such  false  pretense,  obtains  anything  capable 
of  being  stolen,  or  procures  anything  capable  of  being  stolen  U> 
be  delivered  to  any  other  person  than  himself. 

Ori^]--Sec.  369,  Code  of  1892,  B.S.C.  1886,  ch.  164,  sec.  77. 

Obtains  anything  capable  of  being  stolen} — See  Code  sees.  344-357. 

If  the  owner  intended  to  part  with  the  property  and  consented  to 
the  property  and  possession  going  to  the  defendant,  the  offence  was  not 
theft  bnt  obtaining  the  article  by  false  pretenses.  B.  v.  Illsley  (No.  1) 
20  Can.  Cr.  Cas.  105  (N.8.). 

It  mnst  appear  that  the  prosecutor  had  been  induced  to  part  with 
some  property  right  and  not  merely  the  possession  of  the  goods.  B.  v. 
Nowe,  36  N.S.B.  681,  8  Can.  Cr.  Cr9.  441 ;  and  see  Code  sec.  347  (deiini- 
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tion  of  thelt)  ^B.  ▼.  Hsines,  42  U.G.Q.B.  208;  B.  ▼.  Middteton,  L.B.  2 
aOB.  88. 

Tke  elurge  oniy  be  founded  on  the  f not  of  the  fteeused  having  ob- 
tsiBod  b|r  loB  false  pvetenee  the  differenee  between  the  prices  under 
tm)  teniden,*  where  it  was  open  to  the  jury  to  infer  that  it  wa«  hy 
reasen  of  the  false  representations  that  the  additional  som  was  paid 
whkh  the  aeensed  received,  and  that  his  intention  in  making:  the  repre- 
SSMtatioiis  was  to  obtain  the  money  for  his  own  benefit,  or,  in  other 
wordSy  to  defraud  his  employers  of  the  money.  B.  v.  Leverton  [1917] 
2  W.W.B.:684,  11  Alta.  LJl.  355,  28  Can.  Cr.  Cas.  61. 

On  a  charge  of  obtaining  money  by  false  pretences,  the  question 
vhfllher  evidence  as  to  the  value  of  the  property,  in  respect  of  irhieh 
false  preteneea  an  nade,  is  or  is  not  material  to  the  charge  must  be 
decided  aeeoiding  sto  the  circumstances  of  each  case;  the  general  te^ 
to  be  applied  is  whether  the  prosecutor  was  induced  by  deceit  to  act 
to  his  injury.    Bex  v.  Newton,  9  Or.  App.  B.  146;  23  Cox  CO.  609. 

When  any  vmfaiahle  thing  is  obtained  by  false  pretences,  prima  facie 
these  is  an  iatait  to  defraud.    Bex  v.  Hanimerson,  10  Cr.  App.  B.  121. 

Obtamring  1^  false  pretenses  the  return  of  an  overdue  promissory 
aote  made  by  the  Hcctsed  himself  is  included.  Abeles  v.  The  King 
(1915),  24  Que.  KB.  260,  24  Can.  Cr.  Cas.  308. 

To  obtain  goods  in  exchange  for  a  cheque  on  a  cash  sale  falsely 
i^iessnting  that  funds  are  avaihtble  is  to  obtain  goods,  not  credit,  by 
Calse  preienaes.  B.  v.i  Cosnett  (1901),  20  Cox  C.C.  6.  And  the  same 
result  win  f oUow  if  the  funds  in  bank  were  not  intended  to  be  available 
bnt  ware  ioimediately  after  the  transaction  fraudulently  withdrawn  so 
that  the  dnque  shoold  be  dishonored  while  the  drawer  appropriated 
the  goods  and  re^sold  them  for  his  own  benefit.  B.  v.  Garten  (1913),  29 
OXJL  56,  22  Can.  Cr.  Cas.  21,  13  D.L.B.  642;  B.  v.:  Jones  [1898]  1  Q.B. 
119,  123;  B.  V.  Qarrett,  6  Cox  C.C.  260;  B.  v.  Haeelton  L.B.  2  C.C.B. 
184,  13  Cox  0^0.  1.  Query  whether  the  same  circumstances  might  not 
support  a  ehatfge  of  theft  of  the  goods  as  a  larceny  by  trick.  See  note 
to  sec.  347;  B.  v.  Middleton,  L.B.  2  C.C.B.  38. 

In  a  New  BnoAwiek  case  the  prisoner  wrote  to  the  prosecutor  to 
teiaee  Ids-  4e  tay  jcountorf eit  bank  notes.  The  prosecutor,  in  order  to 
eatH^  the  pvisdner  and  bring  him  to  justice,  pretended  to  assent  to 
the  tf6hom%  artan^g  a  meeting  place  of  which  he  informed  the  police, 
(did  llad  them  placed  in  position  to  arrest  the  prisoner  at  a  signal  from 
the  froaeelitor.  'At  inch  meeting  the  prisoner  produced  a  box  whidi 
he.iaid  contained'  counterfeit  bank  notes,  which  he  agreed  to  sell  the 
proaeeator  on  payment'  of  a  sum  agreed  upon.  The  prisoner  gave  a  box 
which  he  pretended  to  be  the  one  containing  the  notes  to  the  prosecutor 
who  then  gave  ^e  prisoner  $50  and  a  watch  as  security  for  the  balance 
which  he.agioed  to  pay.  The  prosecutor  immediately  gave  the  signal 
to  the  peUee  and  seised  the  prisoner  and  held  him  until  they  arrested 
him  and  took  the  money  and  watch  from  him.    On  examining  the  box 
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given  the  prosecutor  it  was  aseertained  that  he  had  not  given  him  the 
one  Containing  the  notes  as  he  pretended,  but  a  similar  one  eontiJnif^g 
waste  paper.  The  box  containing  the  notes  was  found  t>n  tlie  prisoner's 
person.  It  was  clear  and  undisputed  that  the  motive  of  tbe  proiasatar 
in  parting  with  the  possession  of  the  money  and  the  w«tch»  as  he  had 
done,  was  to  entrap  the  prisoner.  The  prisoner  was  f ouiid  guiltj  of 
obtaining  the  money  and  watch  of  the  prosecutor  by  false  pretenee  ef 
giving  him  the  counterfeit  notes,  which  he  did  not  give.  It  was  held 
by  the  majority  of  the  court  of  six  judges  that  the  prisoner  was  ri^tly 
found  guilty,  and  that  the  conviction  should  be.  aflbmfed.  .B.'V.-<Cerey, 
22  N.B.B.  543.  * 

Ohtaining  goods,  etc.,  by  false  pretenses] — ^False  pvetenees,  tefote 
the  enactment  of  the  Criminal  Code,  was  only  a  misdemeanonr.  :By  the 
Code  the  oifender  is  made  liable  to  imprisonment  for  three  years.  It 
is  a  serious  offence  against  the  public,  and  although  a  person  who'  has 
parted  with  his  money  or  property  by  means  of  a  f  sdsd  pr^teiiee  to  htib 
or  other  fraud  practised  upon  him,  or  by  reason  of  theft,  jM  entitWd  to 
take  his  own  property  if  offered  to  him,  he  is  not  pennitted-  to  sereen 
the  offender  by  an  agreement  not  to  prosecute  or  todro^  a  pMeisUtion 
already  entered  upon.  Morgan  v.  MeFee,  18  O.L.Bi  30,  14  Cssi.  Or.  Oas. 
308. 

Where  the  false  pretense  is  made  in  one  jurisdiMion  and  the-  gi>ods 
are  obtained  on  the  faith  of  it  in  another  jurisdiedon^  the  latter  is  the 
place  uf  the  offence.  B.  v.  Ellis  [1899]  1  Q3.  380^  Bi  v.  Oecdie  1  )F.  A.W 
64;  B.  V.  Hohnes,  15  Cox  C.C.  343.  i 

In  order  to  establish  the  offence  of  obtaining  'money  by  false  pr4' 
tcnces  it  is  necessary  to  prove  what  was  laid  down  by  BvUe;;^,  J^hi 
re  London  and  Globe  Finance  Corporation  [1903]  1  Ch.  7^.  He  said': 
"  To  deceive  is,  I  apprdiend,  to  induce  a  man  to  believe  th&t  'a..t]Hn|f.% 
true  which  is  false,  and  which  the  person  practising  the  decaeit  knows 
or  believes  to  be  false.  To  defraud  is  to  deprive  by  deoeit;  it  is.'^ti[y 
deceit '  to  induce  a  man  to  act  to  his  injury."  •  B.  v.  Beniiett  (191:3), 
9  Cr.  App.  B.  146,  at  154j 

Although  it  was  cheques  which  the  accused  direedy  reteivedi  and 
not  money,  yet  if  he  obtained  the  money  through  ik4  «heqiiis  wMch 
went  through  the  bank,  the  false  pretense  charge  may  'be  laid  in  ipaq^oet 
either  of  the  money  itself  or  of  the  cheques.  Kelly  v.  TheEiing  (19lf], 
1  W.W.B.  463.  54  S.C.B.  220,  27  Can.  Cr.  Cas.  282;  B.  y.  KMly  {Itl^ 
1  W.WJt.  46,  27  Man.  B.  105;  B.  v.  Kelly,  10  W.W.B.'  1345;  B.  r.^Btif- 
ton  [1917]  2  W.WJt.  584,  590,  11  Alta.  L.B.  855,  28  CaniCr.  Ciisu'6l3.: 

A  person  who  does  not  otherwise  make  a  false  reptresentationf' hin|- 
self,  but  who  is  present  when  it  is  made,  knows  it  to  be  *f ais^  etad 
shares  in  the  proceeds  obtained  by  such  false  pretense,  is.  gvilty  ef 
obtaining  such  sum  of  money  by  false  pretences.  B.  v:  Gadden/  4'iTdiT. 
L.B,  304,  5  Can.  Cr.  Cas.  45;  and  see  Code  secft.  69-71  as  to  JMcessori^ 
to  a  crime.  .  #     .        .  . .,      •  I 
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ZlelMlf  of  faUe  pretence  or  framd  not  essenUal  to  indictment} — See 
les.  863  and  864;  but  see  also  sees.  853,  855,  859^  860,  as  to  Ktating 
te  o^eaee  and  the  ordering  of  particulars. 

'  '*  Or  thr&uffh  the  'tnedi»m  of  emy  oontraet "] — The  insertion  of  these 
'ords  was  probably  due  to  the  doubts  raised  in  the  English  case  of 
fi.  ▼.  Ctardiier,  25  L.J.M.G^  100,  whieh  has  siace  been  explained  in  B.  ▼. 
jforeton  (1913),  8  Cr.  App.  B.  214,  as  having  been  decided  on  the 
j^rmmd  that  thNsre-  was  no  eontintdng  false  pretense;  The  offence  may 
be  committed  by  the  pretense  of  a  contract  fraudulent  in  fact  and 
whieh  induced  the  giving  of  the  promissory  note  or  other  subject-matter 
of  the  charge.  B.  t.  Daigle,  23  Can.  Cr.  Oas.  92,  18  DX.B.  56  (Que.) 
(pntended  sto^  tT^>8eHptioti) ;  B.  v.  Provost  (1918),  29  Can.  Cr.  Cas. 
917  (Que.)   (pretended  sale  of  motor-car). 

The  fact  that  the  goods  are  obtained  under  a  contract  does  not 
make  the  goods  so  obtained  goods  not  obtained  by  a  false  pretence,  if 
the  false  pretence  is  a  continuing  one  and  operates  on  the  mind  of  the 
person  supplying  the  goods.  B.  v.  Moreton  (1913),  8  Cr.  App.  B.  214 
at  p.  217;  B.  v.  Martin,  L.B.  1  C.C.B.  56,  36  Ii.J.M.C.  20;  B.  v.  Kenrick, 
5  Q.B.  49,  12  LJ^.Id.C.  135;  B.  v.  Abbott,  1  Den.  C.C.  278,  2  C.  &  K.' 
630  J  B.  V.  Bymal,  It  Ont.  B.  227;  B.  v.  Hope,  17  Ont.  B.  463. 

"  If  the  basis  of  a  charge  is  false  pretence,  and  that  false  pretence  is 
contained  in  a  written  document,  the  document  itself  must  be  produced 
unless  a  foundation  be  laid  for  secondary  evidence  to  make  out  a  prima 
facie  case.    Be  Johnston,  13  B.C.B.  209,  12  Can.  Cr.  Cas.  559. 

"  With  intent  to  defraud "] — There  may  be  an  intent  to  def rau4 
although  the  prosecutor  got  something  which  was  of  real  value  for, his 
money.  Where  money  is  obtained  by  pretences  that  are  false,  there  is, 
prima  facie,  an  intent  to  defraud,  although  this  presumption  may  be 
displaced*    B.  v;  Hammerson  (1914),  10  Cr.  App.  B.  121. 

A  postmaster  transmitted  to  defendant  several  post-office  orders^ 
whieh  def«Bdantk  in  oonnivance  with  him,  presented  and  got  cashed. 
This  orders  vert  f  raudalenUy  issued^  as.  no  moneys  had  been  received 
hy  the  pMtaastsr  f ot  transmission  to  the  defendant,  and  frauds  to  a 
laiga  «stent  had  been  .thus  committed.  Defendant  might  properly  have 
boetk  contacted  of  having  obtained  ^e  money  by  false  pretences.  B.  v. 
Dessamer,  31  U.GX23.  231;  and  see  sec.  399  (receiving)  and  sec.  359  (o) 
(theft  by  government  employee). 

In  B.  V.  Lee,  23  VJO/i-B.  340,  the  prisoner  sold  a  mare  to  B,  tiUmig 
his  iioMs  df^r  purchase  hiooey,  one  of  which  was  for  $25,  and  a  chattel 
radrtgiige  on  &  mare  as  coHateral  security.  After  this  note  had  matured 
he  ihretttined  to  sue,  and  B.  got  one  B.  to  pay  the  money,  the  prisoner 
promisiiig  to  get  the  notes  from  a  lawyer's  office,  where  he  said  they 
were^  IkAd  give 'them  urp  next  morning.  This  note,  however,  had  been 
sold  by  the  prisoner  some  time  before  to  another  person,  who  after-' 
wards  tsned  B.  upon  it,  and  obtained  judgment.    It  was  hsid  that  the 
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prisoner  was  properly  convieted  of  ofotaining  the  $26  by  false  pretehces. 
B.  V.  Lee,  23  U.O.Q.B.  340. 

An  intent  to  defraud  may  be  inferred  from  the  wilful  use  of  a  forged 
instrument  to  support  a  genuine  daim.  Bex  v.  HopWj,  11  Or»  App.  B. 
248 ;  B.  V.  Cameron,  23  K.S.B.  150.  Bepresentations  as  to  soWeaey  may 
be  shown  to  be  false  by  proving  insolvency  a  short  time  af terwafd&. 
B.  v.  Boyd  (1806),  4  Can«  Or.  Cas.  219  (iQae.). 

The  doctrines  of  commercial  agency  do  not  apply  to  prereai  the 
operation  of  the  criminal  law.  So  where  one  Clark,  a  poUey  holder  of 
a  iire  insurance  company,  conspired  with  Howse,  their  local  agents  to 
defraud  the  company  and  handed  to  Howse  for  traasmissisa  to  the 
company  an  unfounded  proof  of  claim  for  pretended  losses'  by  ire»  and 
obtained  the  money  through  Howse  from  the  company,  it  was  held  that 
the  knowledge  of  Howse  of  the  falsity  of  the  pretence  could  not  be 
imputed  as  the  knowledge  of  the  company  so  as  to  affect  the  criminality 
of  aark.    B.  v/  Qark  (1892),  2  B.C.B.  191. 

If  the  money  is  parted  with  from  a  desire  to  secure  the  conviction  of, 
the  prisoner  there  is  no  obtaining  by  false  pretences.  B.  v.  Mi^s  (1857), 
Dears,  k  B.  205,  26  L.  J.M.C.  79 ;  B.  v.  Oemm^l,  26  U^CQ-a.  3]i5.  The 
false  pretense  must  have  been  the  inducing  cause  to  the  defiapided  party 
to  part  with  his  property.    Ibid. 

But  the  false  pretense  may  have  been  the  inducing  cause  although  a 
trap  had  been  laid  for  the  arrest  of  the  accused  on  his  obtaining  the 
money  and  the  person  parting  with  the  money  would  consequently  be 
assured  of  getting  it  back  if  it  turned  out  that  the  pretense  was  false. 
B.  V.  Corey,  22  N.B.B.  543. 

Similar  criminal  acts  as  proof  of  intenfi — ^It  does  not  tend  to  prove 
a  man  guilty  of  a  particular  crime  to  show  that  he  is  the  kind  of  man 
who  would  commit  a  crime  or  that  he  is  generally  disposed  to  crime 
and  even  to  a  particular  crime,  but,  in  false  pretences  hnd  sundry 
species  of  frauds,  evidence  is  admissible  in  proving  gvil^  knewMge 
or  intent  or  system  or  in  rebutting  an  appearance  of  innoeeaee  which, 
unexplained,  the  facts  might  wear.  Thompson  v.  DireelM*  of  PubUc 
Prosecutions  [1918]  A.O.  221,  13  Cr.  App.  B.  61,  87  L..J.K.B.  4718,  484; 
compare  Brunet  v.  The  King  (1918),  57  8.C.B.  83.  The  evMesM 
is  then  admissible  notwithstanding  its  general  character  is  to  «how  that 
the  accused  had  in  him  the  makings  of  a  criminal,  fhompbon  v.  Diree-' 
tor,  etc.,  supra.  And  there  must  be  a  connection  (nsMM)  bttween  die 
former  offences  and  the  offence  which  is  the  subieet  of  trial.  Thompbon 
V.  IMractor,  etc  [1918]  A.C.  221,  13  Cr.  App.  B.  61,  87  hJJLB.  478, 
affirming  B.  v.  Thompson  [1917]  2  K.B.  630;  B.  v.  Fisher  [19dO]  1  KM. 
149;  Bivet  v.  The  King,  24  Que.  K.Bj  559,  S5  Can.  Cr.  Cis«  885$  The 
remoteness  in  time  at  which  prior  similar  acts  would  be  exclude  nniat, 
vary  largely  with  the  particular  facts.  B.  v.  Wilkes,  10  Cr.  App.  B< 
16;  compare  Brunet  v.  The  King  (1918),  57  8.C.B.  83. 

The  general  rule  is  that  the  evidence  tendered  must  be*  rslf  aat-te 
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the  ekarge  for  which  the  aeeused  is  \mtkg  tried.  Brimet  ▼.  The  King 
(1918),  57  S.C.B.  83;  Thiel  v.  The  Queen  (1882),  7  fiLaB.  397;  Thomp- 
son V.  Director,  etc.,  supra;  B.  ▼.  Thompaon  [1917]  2  K.B.  1130,  €32, 
per  Lord  Beading,  C.J.;  Makin  ▼.  Attorney-General  for  New  South 
Walee  [1894]  A.a  57;  B.  ▼.  Ball  [1911]  A.C.  47;  B.  v.  Gollyns  (1898), 
3  Terr.  I.J(.  82;  B.  v.  Wilson  (1911),  1  W.W.B.  272,  21  Can.  Gr.  €as. 
105  (Alta.) ;  Bivet  v.  The  King,  24  Que.  K.B.  569,  25  Can  Or.  Cas.  235; 
B.  T.  Dvveeher  (1882),  12  Ber.  I.eg.  697  (Que.). 

In  Begina  ▼.  Hope,  17  Ont*  B.  403,  the  defendant  was  indieted  in 
the  Hmk  count  of  the  indictaient  for  obtaining  from  one  H.  a  promis- 
sory note  with  intent  to  defraud,  and  in  the  second  count  with  inducing 
H.  to  make  the  said  note  with  like  intent.  The  evidenioe  showed  thai 
on  May  4th,  1887,  the  dedEendant's  agent  caBed  tm  H.  and  obttined 
from  him  as  order  addressed  to  defendant  to  deliver  to  H.  at  B.  station, 
thirty  bushels  of  Blue  Mountain  Improved  Beneca  Fall  Wheat,  which 
H*  was  to  put  out  on  shares,  and  to  pay  defendant  $240  when  deKvered, 
and  to  eqfuaUy  divide  the  produce  thereof  with  the  holder  of  the 
order,  after  deducting  the  said  amount.  On  23rd  May  defiendant 
called,  produced  the  order,  and  by  false  and  fraudulent  representa- 
tions as  to  the  quality  of  the  wheat  and  his  having  full  control  of  it, 
its  growth  and  yielding  qualities,  and  that  a  note  defendant  requested 
him  to  sign  was  not  negotiable,  induced  H.  to  sign  the  note.  Evidence 
was  received,  under  objection,  of  similar  frauds  on  others,  showing  that 
the  defendant  was  at  the  time  engaged  in  practicing  a  series  of  system- 
atic frauds  on  the  community. 

The  defendant  was  found  guilty  and  convicted.  Held,  on  a  case 
reserved,  that  the  conviction  should  be  affirmed  on  the  second  count,  as 
the  evidence  showed  that  the  note  was  signed  by  H.  not  merely  to 
secure  the  carrying  out  of  the  contract  contained  in  the  order,  but  on 
the  faith  of  the  representations  made,  and  it  was  immaterial  that  a 
note  was  taken  when  the  order  called  for  cash;  and,  also,  that  the 
evidence  objected  to  was  properly  receivable.  B.  v.  Hope,  17  Ont.  B. 
463;  and  see  R.  ,v.  Rymal,  17  Ont.  B.  227.  If  the  evidence  merely 
proves,  or  tends  to  prove,  that  the  accused  is  of  such  evil  character  or 
<lisposition  that  he  is  likely  to  have  committed  the  offence  charged 
against  him,  it  is  irrelevant  and  is  inadmissible.  B.  v.  Thompson,  supra ; 
B.  V.  Komiensky  (No.  2),  12  Que.  K.B.  463,  7  Can.  Or.  CJas.  27. 

If  the  evidence  tends  to  prove  that  the  accused  committed  the  crime 
charged  against  him,  it  is  relevant  and  admissible  notwithstanding  that 
incidentally  it  may  also  prove,  or  tend  to  prove,  that  the  accused  is  a 
person  of  criminal  or  immoral  character  or  disposition.  B.  v.  Ollis 
[ItOO]  2  K.B.  758,  7Sl,  782 ;  Perkins  v.  Jeffery  [1918]  A.G.  221 ;  B.  v. 
Thompson  [1917]  2  K.B.  630,  86  JjJJCB.^  1821,  affirmed  mh  nam,, 
Thompson  v.  IMrector  of  PnbHe  Prosecutions  [1918]  A.C.  221,  87 
L.J.K.B4  478;  B.  V.  Wilks,  10  Or.  App.'  B.  16.  Sueh  evidence  is  admis- 
sible  if  there  is  any  connecting  relationship  between  it  and  the  par- 
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tienlar  crime  with  wUcli  a  prisoner  is  charged.    Thompeon  t.  Bireetor, 
etc,  supra,  (87  LXK.6.  478,  at  480,  per  Lord  Parmoor). 

Before  an  issue  can  be  said  to  be  raised  which  would  permit  the 
introduction  of  such  eridence  so  obviously  prejudicial  to  the  aeeusedi 
it  must  have  been  raised  in  substance,  if  not  in  so  many  words;  and 
the  issue  so  raised  must  be  one  to  which  the  prejudicial  erideaee  is 
relevant.  Thompson  v.  Director,  etc.,  supra  (87  L.J.K.B.  478,  at  484, 
per  Lord  Sumner).  The  mere  theory  that  a  plea  of  not  guilty  puts 
everything  material  in  issue  is  not  enough  for  this  purpose.  Ibid.  As 
put  by  Lord  Sumner,  "the  prosecution  cannot  credit  the  accused  with 
fancy  defences  in  order  to  rebut  them  at  the  outset  with  some  damninfi^ 
piece  of  prejudice."  Bvidenee  of  other  similar  offences  to  rebut  the 
denial  of  criminal  intent  could  not  properly  be  admitted  untU  that 
defence  is  definitely  put  forward.  Perkins  v.  Jeffery  [1915]  2  K.B. 
702,  708;  Bmnet  v.  The  King  (1918),  57  S.C.B.  83.  It  may  be  admitted 
in  reply  when  the  denial  of  criminal  intent  is  not  advanoed  until  the 
defence  was  opened.  Brunet  v.  The  King,  supra;  B.  v.  Pollard,  19 
O.L.B.  96 ;  15  Can.  Or.  €as.  74 ;  B.  v.  Higgins,  7  Can.  Or.  Gas.  68 ;  B.  v. 
Crippen,  27  Times  L.B.  69. 

Leave  may  be  given  the  accused  to  call  further  evidence  in  snr- 
rebuttal  where  such  evidence  for  the  prosecution  has  necessarily  been 
brought  out  in  reply    Brunet  v.  The  King  (1918),  57  S.C.B.  83,  109. 

Where  the  judge  entertains  a  doubt  as  to  the  admissibility  of  evi- 
dence, he  may  suggest  to  the  prosecution  that  they  should  not  press  it, 
but  he  cannot  exclude  evidence  which  he  holds  to  be  admissible.  B.  v. 
Fletcher  (1913),  9  Cr.  App.  B.  53,  at  56. 

Upon  a  trial  for  false  pretenses,  it  is  competent,  in  order  to  prove 
intent,  to  show  that  the  accused  made  similar  representations  about  the 
same  time  to  other  persons,  and  by  means  of  such  false  representations 
obtained  goods;  and  other  acts,  part  of  the  same  system  of  fraud,  may 
be  put  in  evidence.  Beg.  v.  Francis,  12  Cox  C.C.  612,  43  L.J.M.C.  97, 
L.B.  2  O.G.B.  128 ;  B.  v.  Wyatt  [1904]  1  KB.  188 ;  Blake  v.  Albion  Life 
Assce.  Society,  14  Cox  C.C.  249,  L.B.  4  C.P.D.  94. 

Evidence  which  would  properly  be  admissible  of  similar  prior  acts 
under  the  doctrine  laid  down  in  Makin  v.  N.S.W.  [1894]  A.G.  57,  17 
Cox  C.C.  366,  does  not  cease  to  be  so  because  a  prosecution  for  such  prior 
acts  has  become  barred  by  lapse  of  time.  B.  v.  Shellaker  [1914]  I  KJB. 
414,  9  Cr.  App.  B.  240,  in  which  B.  v.  Beighton,  18  Cox  C.C.  535,  was 
disapproved. 

Evidence  of  similar  crimes  will  not  always  eorrobMate  the  daim 
that  the  defendant  was  the  identical  person  who  obtained  the  goods  in 
a  false  pretense  charge,  where  he  is  shown  to  have  been  guilty  of  similar 
but  unconnected  crimes  of  false  pretenses ;  but  it  may  be  evidence  thai  in 
making  the  pretences  he  did,  he  was  carrying  out  a  similar  plan  to 
defraud  as  in  the  other  cases  and  knew  that  the  pretense  was  false. 
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B.  V.  KomieiiBky  (No.  ^),  7  Can.  Cr.  Gas.  27,  12  Que.  K.B.  463;  oom- 
pare  B.  y.  Burliaon,  11  Gr.  App.  B.  39,  and  B.  t.  Bodley,  9  Gr.  App. 
B.  69. 

B.  Y.  OUiB  [1900]  2  Q3.  758,  was  a  proseeutaon  for  obtaining  money 
bj  falsely  pretending  that  three  eheques  whkh  the  aeeused  gave  to  the 
proeeeators  were  good  and  valid  orders  for  the  pa3rment  of  money.  The 
accused  had  been  previously  acquitted  on  a  sinular  charge  on  the  prose- 
cution of  another  person^  It  was  held  that  the  facts  connected  with 
the  charge  on  which  the  accused  had  been  acquitted  could.be  given  in 
evidence  to  show  that  he  had  no  reasonable  ground  for  believing  that 
there  would  be  funds  to  meet  the  cheques  on  which  he  obtained  the 
money  from  the  prosecutors,  in  the  ease  then  being  tried.  The.  fact  that 
the  accused  had  on  another  day  passed  a  cheque  which  had  been  dis- 
honoured was  a  circumstance  to  show  a  course  of  conduct  on  the  part 
of  the  accused,  and  that  the  passing  of  the  cheques  in  question  was  not 
a  matter  of  forgetfulness^  but  that  they  were  bad  to  his  knowledge. 
B.  V.  Ollis  [1900]  2  Q.B.  758. 

Subsequent  similar  facts  may  be  admitted  to  rebut  a  denial  of  fraud, 
if  they  form  part  of  the  same  general  fraudulent  scheme  as  the  trans- 
action in  qu^tion;  B.  v.  Bhodes  [1899]  1  Q.B.  77;  B.  v.  Mason  (1914), 
10  Cr.  App.  B.  169;  B.  v.  Boyle  and  Merchant  [1914]  3  K.B.  339,  347. 
10  Cr.  App.  B.  180. 

**  False  pretense  "  defined] — Code  sec.  404. 

Stating  the  offence} — ^A  conviction  would  not  be  good  which  de- 
clared the  accused  guilty  of  having  stolen  or  obtained  by  false  pretenses 
a  sum  of  money  from  the  same  or  diiferent  persons.  B.  v.  Toy  Moon 
(1911),  1  W.W.B.  50,  53,  19  Can.  Cr.  Cas.  33,  19  W.L.B.  480  (Man.), 
(dictum,  per  Perdue,  J.A.) ;  and  see  B.  v.  McDonald,  6  Can.  Cr.  Cas.  1. 

A  charge  of  false  pretenses  is  not  bad  in  not  setting  out  the  false 
pretense  or  stating  to  whom  it  was  made.  B.  v.  Leverton  [1917]  2 
W.W.B.  584,  590,  11  Alta.  L.B.  355,  28  Can.  Cr.  Gas.  61;  Code  form 
640;  Code  sees.  852,  1152. 

The  remedy  of  the  accused  is  to  apply  for  an  order  for  particulars 
if  he  considers  hinpself  prejudiced  by  any  want  of  information,  in  the 
charge  or  indictment.  Code  sees.  859,  860;  B.  v.  IJeverton  [1917]  2 
W.WJL  584,  590,  11  Alta.  L.B.  355,  28  Can.  Cr.  Gas.  61. 

Instruetiaihs  to  jury] — On  an  indictment  for  obtaining  money  by 
false  pretences  it  is  essential  that  the  jury*  should  wnderstand .  that 
there  should  be  no  conviction  without  an  intent  to  defraud,  and,  unless 
such  intent  is  clear  from  the  facts,  they  should  be  diereoted  on  the 
point;  they  should  also  be  directed  that  the  obtaining  must  be  due 
to  the  false  pretence  alleged.  B.  v.  Ferguson,  8  Cr.  App.  B.  113; 
B.  y.  Boyd,  4  Can.  Cr.  Cas.  219;  B.  v.  Brady,  26  U.C.Q.B.  13;  B.  v. 
Carr  (1916),  12  Cr.  App.  B.  140.  The  direction  on  that  point  is  not 
an  essential  where  the  statement  relied  upon,  and  shown  to  be  false, 
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could  not  have  been  made  with  any  other  object  Uian  that  of  defraud- 
ing the  prosecutor    B.  v.  Carr  (1916),  12  Cr.  App.  B.  140. 

Former  eotyvietion  or  acquittaX] — ^Af ter  a  trial  on  various  counts  for 
fahe  pretenses  resulting  in  a  conviction  on  some  and  aequittid  on 
others,  the  acensed  should  not  be  called  upon  to  answer  an  indictment  for 
theft  in  respect  of  the  same  transactions.  B.  v.  King  [1897]  1  Q.B. 
294,  18  Cox  G.C.  447;  and  see  Code  sees.  909,  1079. 

Arrut  by  peace  offleer  ioitho^i  warrant] — See  sees.  647,  648,  649,  652. 

Yukon  Territory} — The  offence  of  obtaining  money  or  property  by 
false  pretences  may  be  tried  summarily  in  the  Yukon  Territory  where 
the  value  of  the  whole  property  alleged  to  have  been  obtained  or  re- 
ceived does  not  in  tthe  opinion  of  the  judge  exceed  $200.00. 

Second  offences]— Bee  sees.  465,  757,  851,  963,  964,  982. 

Attempt  to  obtain  property  by  faise  pretenses] — ^A  person  cannot  be 
convicted  of  an  attempt  to  obtain  money  by  false  pretences,  unless  the 
false  pretence  has  been  brought  home  to  the  mind  of  the  person  from 
whom  the  money  is  intended  to  be  obtained,  or  to  the  mind  of  his 
agent.  Bex  v.  Bobinson  [1915]  2  K.B.  342;  but  where  a  false  pretence 
was  made  with  the  intention  of  obtaining  money,  the  prisoner  may  be 
guilty  of  attempting  to  obtain  money  by  false  pretences,  notwithstand- 
ing that  the  prosecutor  had  not  been  misled  by  the  false  pretence  and 
had  never  intended  to  part  with  his  money.  Beg.  v.  Boebuck  (1855), 
7  Cox,  126;  Beg.  v.  Hensler  (1870),  11  Cox,  570;  Bex  v.  Light  [1915] 
W.N.  97,  31  T.L.B.  257. 

If  the  person  from  whom  the  goods  are  obtained  is  not  deceived  by 
the  pretence,  but  knows  it  to  be  false,  the  goods  are  not  "obtained" 
by  false  pretences^  but  in  such  a  case  the  person  making  the  false  state- 
ment may  be  convicted  of  attempting  to  obtain  the  goods  by  false 
pretences.    Code  sec.  571. 

Credit  by  false  pretenses] — Sec  sec.  405a. 

Obtaining  execution  of  valuable  security  by  false  pretense] — Code 
sec.  406. 

False  representations  in  advertisement] — See  sec.  406a. 

Extradition] — "  Obtaining  money  or  property  by  false  pretenses  " 
is  an  extradition  crime  within  the  meaning  of  the  Extraditon  Act,  and 
the  extradition  arrangement  between  Oreat  Britain  and  the  United 
States  of  America.  Se  F.  H.  Martin  (No.  2),  2  Terr.  L.B.  304;  8  Can. 
Cr.  Cas.  326. 

It  is  snfSeient  if  the  evidence  before  the  committing  judge  affords 
prima  facie  proof  that  the  prisoner  has  committed  in  the  demanding 
State  some  offence  which  under  the  law  of  that  State  constitutes  the 
crime  charged  as  recognised  and  defined  by  that  law,  provided  that  such 
offence  if  committed  in  Canadto.  would  have  constituted  under  Canadian 
law  any  one  of  the  crimes  specified  in  the  treaty  and  in  the  schedule 
to  the  Extradition  Act,  chapter  55,  B.S.C.  1906.  Ex^  parte  Thomas,  28 
Can.  Cr.  Ca3.  396   (N.B.).     And  although  the  wrongful  aots  of  the 
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l^iBoner  u  diaelosed  by  the  depositions  would  not,  if  committed  in 
C^HMida,  htve  Tendered  him  gnilty  of  theft  under  our  law,  yet  if  theto 
Mto  were  iueh  as  would,  if  o<M&mitted  in  Canada,  h«ve  rendered  the 
prifloner  guilty  of  the  erime  of  obtaining  money  by  false  pretences  with 
intent  to  defraud,  extradition  will  be  ordered  on  the  charge  as  laid, 
both  larceny  and  false  pretenses  being  within  the  extradition  treaty. 
Ex  parte  Thomas,  supra. 

l^ilse  representations  made  to  the  demanding  government  to  obtain 
the  request  for  extradition  have  been  taken  intb  consideration  on  a 
motiett  to  discharge  on  habeas  corpus  from  the  extradition  committal. 
Jte  MeTier,  17  Can.  Cr.  Gas.  80  (Que.). 

OMilitBf  ereilt  by  false  pretense. 

4115a.  Bvery  one  is  guilty  of  an  indictable  off^ice  and  liable 
to  one  year's  imprisonment  who,  in  incurring  any  debt  or  liability 
obtains  credit  under  false  pretenses,  or  by  means  of  any  fraud. 

Origin}— 7'B  Edw.  VII,  Can.,  ch.  18.  sec.  6 ;  Debtors'  Act,  Imp.,  1869, 
sec.  13. 

"  Obtains "  oredit] — This  section  was  introduced  to  overcome  the 
defect  in  our  law  pointed  out  by  the  Quebec  Court  of  Appeal  in  Begina 
T.  Boyd,  4  Can.  Crim.  Cas.  219,  viz.,  that  sec.  405  applied  only  to  the 
obtaining  by  false  pretences  of  something  capable  of  being  stolen,  and 
not  to  the  obtaining  of  credit.  The  new  section  405a,  was  copied  from 
the  Imperial  Debtors'  Act,  1869,  32  and  33  Vict.,  ch.  62,  sec.  13  (1), 
which  was  considered  in  the  case  of  Begina  v.  Bryant,  63  J.P.  376,  and 
it  was  there  held  that  the  Act  did  not  apply  where  credit  was  given  to 
some  person  other  than  the  party  making  the  application  for  it.  If  the 
accused  incurred  a  liability  for  himself,  if  not  a  debt,  and  obtained  a 
credit  for  himself  on  his  guaranty,  although  the  money  was  actually  paid 
to  the  company  of  which  he  was  a  director  and  shareholder,  and  he 
benefited  by  it,  he  will  be  liable  under  sec.  405a.  B.  v.  Cohen  (1915), 
24  Can.  Cr.  Cas.  238,  33  O.L.B..  340;  B.  v.  Campbell,  19  Can.  Cr.  Cas. 
407. 

Where  an  authorized  clerk  in  the-  stock  exchange  induced  stock  job- 
bers to  make  bargains  for  sale  of  shares  for  the  next  account,  and  gave 
the  names  of  members  of  the  stock  exchange  not  his  employers  as  the 
porchigsers,  it  was  held  that  credit  was  given  to  them  and  not  to  the 
defendant,  and  that  he  was  not  guilty  of  an  offence  under  this  section. 
B.  ▼.  Bryant,  63  J.P.  376. 

It  would  seem  that  it  would  be  no  answer  to  the  charge  to  say  that 
the  aredit  was  obtained  in  a  transaction  which  was  invalid  in  law  be- 
aanae  it  was  a  speculation  in  differences.  B.  v.  Irons  (1910)  Cent.  Cr. 
Court  Sees,  papers  336;  and  see  Qrisewood  v.  Blane,  11  C.B.  526. 
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Obtaining  credU  by  means  of  any  fraud] — ^As  to  eonspiiaejr- 1»  do- 
fraud,  see  sec.  444 ;  false  pretenses,  sees.  404,  405,  406,  406a,  4ATa, 
407b  ;  fraud  and  fraudulent  dealing  with  property,  sees.  415»443-;  f KtMd 
by  personation,  408-411.  On  sn  indictment  for  obtaining  credit  by 
fraud,  it  is  not  enough  to  prove  that,  as  the  result  of- «  f vaud,  moti9f 
was  obtained,  it  must  be  proved  that  credit  was  obtained.  B.  v.  Oimeh 
(1913),  9  Cr.  App.  E.  127. 

In  reviewing  a  conviction  under  the  Engliah  Bankruptey  4^  for 
obtaining  credit  witho.ut  disclosing  the  fact  that  he,  the  aoimaedy  was 
an  undischarged  bankrupt,  Phillimore,  J.,  dealt  with  th<9  objection,  that 
"  credit "  was  not  obtained  if  some  security  besides  the  peraoiial-  obli- 
gation to  pay  was  given.  He  said:  "There  may  be  cases  where  no 
credit  is  given  at  all;  for  instance,  when,  a|i  exceptiojuUljC  ,f&)ui^^ 
jewel  is  pledged  for  a  sum  which  is  obviously  less  than  its  value.  But 
where  a  man  obtains  goods  on  the  faith  of  a  biU  of  exchaivg%Uil#  on 
the  security  of  a  deposit  of  shares,  not  of  undoubted  value,  it  is  dear 
that  credit  is  given;  there  is  a  personal  trust  in  him  none  the, less, 
though  it  is  not  to  the  extreme  extent."  E.  v.  Fryer  (1912),  7  Cr.  App. 
R.  183,  at  185. 

On  a  charge  of  obtaining  credit  by  means  of  fraud,  where  it  was 
proved  that  the  accused  hired  furnished  apartments  and  left  them  with- 
out paying,  for  them,  evidence  that  he  had  also  gone  to  other  hous^ 
and  left  without  paying  was  held  admissible  as  negativing  the  existence 
of  any  reasonable  or  honest  motive.    B.  v.  Wyatt,  [1904]  1  &.B.  188.. ' 

Concurrent  charges] — Where  an  indictment  contains  counts  for  ob- 
taining  goods  by  false  pretences  and  also  counts  for  o]3t^uning  credit 
under  false  pretences,  the  prisoner  ought  not  to  be  tried  on  them  all, at 
the  same  time;  the  prosecution  should  be  called  upon  to  proceed  oh  one 
count  at  a  time.  Bex  v.  Norman  [1915]  1  K.B.  341;  84  L.J.K.B.  440; 
11  Cr.  App.  B.  58. 

If  the  conunission  of  the  offence  charged  as  described  in  th^  enact- 
ment creating  the  offence,  or  as  charged  in  the  count,  includes  the. com- 
mission of  any  other  offence,  the  person  accused  may  be  convicted  of 
any  offence  so  included  which  is  proved  although  the  who^  offence 
charged  is  not  proved.  Code  sec.  951.  Obtaining  credit  on  false  pre- 
tenses is  closely  associated  with  the  offence  of  theft,  but  it  cannot  be 
said  that  the  offence  of  theft  as  described  or  defined  in  tfie  Codb  in- 
eludes  the  commission  of  the  offence  of  obtaining  credit  by  false  pre- 
tenses. The  -latter  is  in  fact  a  new  statutory  offence  introduced  into 
the  Code.  But  the  alternative  of  sec.  951  may  apply  so  as  to  enabto 
a  conviction  for  obtaining  the  credit  as  th^  lesser  offence  where  a 
charge  of  the  greater  offence  of  theft  is  not  sustained,  if  the  prosecu- 
tion instead  of  limiting  the  theft  charge  to  the  statutory  fontf  (Code 
form  64  (b)  ),  chooses  to  add  in  the  count  its^f  such  detaiUr  as  would 
charge  the  theft  to  have  been  committed  under  the  cifteikitiitaneM  of 
a  false  pretense  under  sec.  405a.    In  that  ease  it  might  be  pofsible  io 
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ha^  a  eonvietion  for  the  lesser  offenee  of  obtaining  credit  by  the 
fUae  pretense  in  a  case  which  might  be  either  a  theft  by  trick  or  an 
offenee  under  sec.  405a.  But  the  more  convenient  form  in  practice  is 
to  frame  separate  connta  in  such  a  case,  each  free  from  any  reference 
to  the  other  offence.  On  a'convictioo  upon  the  one  count  the  Crown 
prosecutor  wnially  would  drop  the  other  charge;  see'B.  v.  King  [1897] 
1 QJB.  fil4, 66  Ljr.Q.B.  87 ;  and  in  the  event  of  convictions  on  both  counts, 
it  wo«ld  aeem  that  under  the  "substantial  wrong"  clause  governing 
appeals  (Cede  eoe.  1610),  the  result  would  be  merely  to  affirm  a  single 
penalty'  appropriate  to  the  lesser  offence.  Kelly  v.  The  King  [1917] 
1  W.WJB.  463,  54  S.QMi  220,  27  Can.  Cr.  Cas.  282,  varying  [1917]  1 
W.WJt.  46,  27  Can.  Cr.  Cas.,  27  Man.  B.  105 ;  and  see  B.  v.  Kelly  (No.  1) 
10  W.W.B.  1345,  27  CAn.  Cr.  Cas.  94  (Man.);  B.  v.  Norman  [1915] 
1  K.B.  941;  B.  ▼.  Loekett  [1914]  2  K.B.  720. 

THiere  there  are  more  counts  than  one  in  an  indictment,  or  in  a 
fonaal  ekarge,  eadi  count  may  be  treated  as  a  separate  indictment. 
Code  sec  857.  The  court  may,  either  before  or  during  the  trial,  order 
a  separate  trial  of  one  er  more  counts  in  the  same  indictment.  Code 
see.  857,  sub-see.  (2) ;  sec.  858.  And  a  single  count  which  is  double 
or  multifariousy  may  be  divided  or  amended  by  order.  Code  sec.  892. 
When  an  indictment  on  a  count  charges  substantially  the  same  offence 
as  that  charged  in  the  indictment  (or  count  treated  as  a  separate  indict* 
memi)..on  whieh  the  accused  was  given  in  charge  on  "  a  former  trial," 
bat  adds  a  statement  of  intention  or  circumstances  of  aggravation 
tending  if  proived  to  increase  the  punishment,  the  previous  acquittal  or 
eolrvietioa  is  a  bar  to  the  subsequent  indictment.  Code  sec.  909.  And 
cm  a  plea' of  auirefoie  aaquit  or  Autre  fata  oowoioi,  the  evidence  taken 
on  the  separate  charges  Inay  be  looked  at,  as  well  as  the  count  itself, 
tu  preivel  or  dii^rove  tiie  identity  of  the  charges.  But  it  is  doubtful 
whether  in  strict  law  an  acquittal  for  theft  would  bar  a  subsequent 
proseoution  for  obtaining  either  credit  or  goods  on  false  pretenses^ 
althoQi^  based  on  the  same  transaction.  See  B.  v.  Henderson,  C.  &  Mar.. 
338;  7«8  Geo;  IV,  Imp.,  ch.  29;  24<25  Vict.,  Imp.,  ch.  96,  sec.  88.  Unless 
the  seeond  ehsjge  is  identical  with  the  first  and  so  within  a  plea  of 
<m$refoi8,  the  effect  of  the  first  as  a  bar  will  depend  on  statute;  see 
Code  sees.  909^  1679.  And  it  is  a  rule  of  practice  rather  than  a  rule 
of  law  that  "a  series  of  charges  shall  not  be  preferred";  B.  v.  Erling- 
ton,  dl  IfcJ Ji.C.  H  9  Cox  C.C.  86 ;  B.  v.  King  [1897]  1  Q.B.  214,  66 
L.  J.Q3.  87. 

BetaiiU  of  fiAie  prstmee  or  fraud  not  enerUidl  to  tadiottnen^]— See 
sees.  863  aad  864;  bat  see  also  sees;  853,  855,  859,  860,  as  to  stating  the 
offence  and  the  ordering  of  particulars. 

Seoond  offenoea] — See  sees.  465,  963  and  964. 

Evidence  of  timUaf  troMoations'} — ^Where  the  accused  was  charged 
with  obtaining  credit  by  fraud,  evidence  was  given  of  two  previous 
oeeasioDK  upon  whidi  ha  had  obtained  credit  and  had  not  paid.    It  was 
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held  that  if  those  transactions  Gonld  not  properly  have  been  the  aabjeet 
of  a  criminal  charge,  they  were  not  tranaaetione  of  a  siaiilftf  natilio 
with  the  transaction  in  question,  and  therefore  could  not  be  given  In 
evidence  to  show  fraud  on  the  latter  occasion.  Hex  v.  Baird,  84  luJMJEL 
1785;  11  Gr.  App.  B.  186;  and  see  note  te  sec.  4Q5,  as  to  the  general 
principles  applicable  to  evidence  of  similar  facts  in  false  pretense  eaaes^ 

Use  of  eifidenee  of  aeotued  gimen  in  dwl  proeeeditt^s  vmder  A90i$n'' 
menis  Aet^-^ln  Beg.  v.  Scott,  Deandey  &  B.  47,  7  Oox  CX).  164,  it  was 
held  that  the  examination  of  the  defendant  in  bsakraplcy  pvoctitdiiigs 
against  him  was  admissible  against  him  on  a  crinnnal  el|aige$*  wrem 
though  the  answers  were  extracted  from  him  under  ihlreat  of  eOniliittal 
and  were  criminating. 

In  Beg.  T.  Widdop  (1872),  L.B.  2  C.C.  3,  42  L.J.M.G.  »,  theetiuAina^ 
tion  of  the  accused  in  bankruptcy  proceedings  agAinst  him  iraS'  tin^ 
dered  in  evidence  against  him.  It  appears  that  the  summons  re^nMng 
him  to  attend  for  examination  was  issued  by  the  trustee  in  bankiuftey 
before  the  resolution  appointing  him  had  been  registered,  so  that  he  vas 
not  therefore  tiien  authorized  to  act  as  trustee.  It  was  held  by  the 
Court  of  Crowu  Cases  Beserved  that  notwithstanding  this  dbfect  in  the 
proceedings  and  notwithstanding  the  fact  that  he  was  threatened  with 
committal  in  case  he  refused  to  answer,  his  examination  was  properljr 
admitted  as  evidence  against  him.  The  pris^mer^  after  valuntcri^ 
attending  and  submitting  to  examination  without  obje^tito,  had  waived* 
his  right  to  raise  an  objection  to  the  validity  of  theauonKms  afiei'wards. 

The  same  principle  will  apply  to  answers  giv#n  on  an  examination 
under  the  Assignments  Act  (Alta.)  to  questions  which  were  beyond  the 
scope  of  such  examination  and  might  have  been  objeeted  to  op  thatt 
ground,  if  in  fact  no  objection  is  raised.  B.  v.  Qraham  (191S),  6 
W.W.B  460,  8  Alta.'  L.B.  182 ;  and  see  B.  v.  Van  Bieter^  3  W.L.B.  41« 
(Terr.). 

Sec.  7  of  The  Alberta  Evidence  Act  (eh.  3  of  1010^  2nd  sessien) 
provides  inter  aHa,  that  a  witness  shall  not  be  excused  from*  ansver&ig 
any  question  upon  the  ground  that  the  snsWer  may  tend  to  crtminats- 
him,  but  that  with  respect  to  any  such  qu4stion,  if  he  objects  to  aaswnr 
upon  that  ground  and  if,  but  for  that  section  or  any  act  of  tiie 
Parliament  of  Canada,  he  would  have  been  excused  from  answering  it, 
then,  although  the  witness  is  by  reason  of  that  section  or  of  any  such 
Act,  compelled  to  answer,  the  answer  so  given  shall  ndt  be  used'  against 
him  or  receivable  in  evidence  against  him  in  any  civil  proceedings  or 
in  any  proceedings  under  any  Act  or  Ordinance  in  force  in  Albnrtn* 

Sec.  5  of  The  Canada  Evidence  Act  (BJ9«C.  1906,  ch.  145)-  provides 
that  a  witness  shall  not  be  excused  from  answering  any  question  upon 
the  ground  referred  to  and  also  provides  that,  if  he  objects  on  that 
ground  to  answer  any  question  and  that,  if,  but  for  that  Aet  or  any 
Act  of  any  provincial  legislature,  he  would  therefore  have  been  eacused- 
from  answering,  although  he  is  by  reason  of  that  Act  or  oi  any  aoeh 
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Provineial  Act,  compelled  to  answer,  the  answer  so  given  shall  not  be 
used  against  him  in  any  criminal  trial. 

See.  35  of  the  Canada  Eridenee  Act  provides  that  in  all  proceedings, 
over  which  the  parliament  of  Canada  has  legislative  jurisdiction,  the 
laws  of  evidence  in  force  in  the  province,  in  which  sneh  proceedings  are 
taken,  shall,  subject  to  the  provision  of  any  Act  of  the  Parliament  of 
Canada,  apply  to  such  proceedings.  It  has  been  held  in  Alberta  that 
the  effect  of  these  provisions,  if  not  the  effect  of  the  provision  in  The 
Alberta  Evidence  Act,  alone,  is  that  the  evidence  of  the  accused  is 
admissible  against  him  in  a  criminal  trial  unless  he  objects  to  answer, 
upon  the  ground  that  the  answer  would  tend  to  criminate  him  or  upon 
any  of  the  other  grounds  referred  to  in  those  provisions.  B.  v.  Graham, 
(1915),  8  W.W.B.  i60,  8  Alta.  L.R.  182,  31  W.L.B;  IIT,  34  Can.  Gr.  Oas; 
54. 

A  motion  by  the  assignee  to  commit  an  insolvent,  who  had  made 
an  assignment  for  the  benefit  of  creditors,  for  refusal  to  answer  ques- 
tions upon  an  examination  under  the  Assignments  and  Preferences  Act^ 
B.S.O.'  1914,  eh.  134,  sec.  38,  was  refused  by  Falconbridge,  QJ,K,B., 
where  the  solicitor  for  the  insolvent  had  made  affidavit  that,  in  his 
opinion,  it  was  impossible  that  the  insolvent  should  be  examined  under 
the  Assignments  Act  without  informing  the  private  prosecutors  of  evi- 
dence which  would  expose  him  to  a  criminal  prosecution,  and  would 
amount  to  giving  evidence  wherewith  to  convict  himself.  Two  of  the 
creditors  had  launched  criminal  prosecutions  against  the  insolvent  on 
the  ground  that,  he  procured  credit  on  false  representations  as  to 
his  financial  standing  and  a^  to  the  amount  of  his  assets  and  liabilities 
Be  Ginsberg,  27  Can.  Cr.  Cas.  447  (Ont.). 

The  chief  justice  said :  "  The  protection  extended  in  such  cases  by 
both  Dominion  and  Ontario  legislation,  that  his  answers  shall  not  be 
used  or  receivable  in  evidence  against  him,  does  not  afford  sufilcient 
immunity  in  a  case  like  this.  The  prosecutors  might  well  get  informa- 
tion from  him  which  would  enable  them  to  get  convicting  evidence 
aUnmde  without  using  his  own  evidence  against  him  at  all.  In  fact  the 
proceedings  would  take  the  form  of  an  examination  for  discovery  in 
a  criminal  case,  which  cannot  be.  The  rule  laid  down  by  the  Lord 
Chancellor  (Eldon),  in  1812,  has  always  been  clbsely  followed:  'The 
strong  inclination  of  my  mind  is  to  protect  the  party  against  answering 
any  question,  not  only  that  has  a  direct  tendency  to  criminate  him, 
bnt  that  forms  one  step  towards  it:'  Paxton  v.  Douglas  (1812),  19 
Ves.  225,  at  p.  227.  See  also  Dlvry  v.  World  Newspaper  Co.  (1897), 
17  P3.  387;  re  Askwith  (1899),  3  Can.  Cr.  Gas*  78,  31  O.B.  150; 
Katkmal  Association  of  Operative  Plasterers  v.  Smithies  [1906]  A.C 
434t- 

Attempt  to  obtOMh  credit  by  false  pretenaet^ — See  sec.  571  as  to 
attempts  to  comimt  certain  indictabls  offences.  The  maximum  penalty 
for  «a  attempt  is  one-half  of  the  maximum  for  the  completed  offence. 
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Food  and  lodging  eases] — Sec.  407b  deals  specifically  irith  the 
offence  of  defrauding  hotel  and  restaurant  proprietors  by  obtaining 
accommodation  by  fraudulent  means  and  provides  for  summary  con- 
viction and  a  different  punishment.  This  would  indicate  an  intention 
to  exclude  such  cases  from  the  purview  of  sec  406a. 

Extradition  where  the  fraud  is  hy  a  company  director  or  hy  a  h€bniker 
or  agent"] — Fraud  by  a  bailee,  banker,  agent,  factor,  trustee,  director, 
member  or  officer  of  any  company,  is  extraditable  between  the  n.S.A. 
and  Canada,  where  made  criminal  by  the  laws  of  both  countries.  Be 
O'Neill,  19  Can.  Cr.  Cas.  410;  B.  v.  Stone,  17  Can.  Cr.  Cas.  377. 

Ezeevtion  of  Talvable  security  ebtained  by  fniiuL 

406.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment  who,  with  intent  to  defraud  or 
injure  any  person  by  any  false  pretense,  causes  or  induces  any 
person  to  execute,  make,  accept,  endorse  or  destroy  the  whole  or 
any  part  of  any  valuable  security,  or  to  write,  impress  or  aflSx 
any  name  or  seal  on  any  paper  or  parchment  in  order  that  it 
may  afterwards  be  made  or  converted  into  or  used  or  dealt  with 
as  a  valuable  security. 

Origin]— Bee.  360,  Code  of  1892,  B.S.C.  1886,  ch.  164,  sec.  78  j  The 
Larceny  Act,  32-33  Vict.,  Can.,  ch.  21,  sec.  95  and  sec.  1. 

False  pretense  defined] — Code  sec.  404. 

Valuable  seowrity] — ^It  will  be  noted  that  sub-sec  (40)  of  Code  sec 
2  declares  that  "  valuable  security  "  includes  any  order  on  certain  publio 
funds.  It  is  a  supplementary  declaration  only  and  its  phraseology  is 
purposely  changed  from  that  of  sub-sees.  (38)  and  (39)  in  eaeh  of 
which  ^rtain  phrases  are  declared  to  *'  mean  "  certain  things.  The  term 
"valuable  security"  includes  a  customer's  cheque  on  a  bank.  K,  v. 
Prentice  and  Wright  (1914),  7  W.W.B.  271,  7  Alta.  L.K.  479,  23  Can. 
Cr.  Cas.  436)  29  W.L.B.  665,  (in  which  case  the  court  interprets  sub- 
sec.  (40)  of  sec  2  as  covering  such  a  cheque  although  -the  entire 
fund  to  the  drawer's  credit  was  not  absorbed  by  it).  Bee  also  K  v.  Burke, 
24  Ont.  B..  64 ;  B.  v.  Wagner,  6  Can.  Cr.  Cas.  113,  6  Terr.  L.B.  19 ;  B.  v. 
Hope,  17  Ont.  B.  463;  B.  v.  Bymal,  17  Ont.  B.  227;  B.  v.  Brady,  26 
U.C.Q.B.  13y  distinguished  in  B.  v.  Burke  (1893)^  24  Ont.  B.  64. 

Obtaining  by  false  preimse  through  the  medium  of  a  oontraot'] — 
While  there  is  no  express  inclusion  in  sec.  406  as  there  is  in  sec  405 
of  cases  where  the  obtaining  by  false  pretenne  is  through  the  medhun 
of  a  contract,  the  same  prindplee  have  been  applied;  the  dedaratioB  in 
that  respect  made  in  sec.  405  is  merely  declaratory  of  the  former  law. 
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In  Bjmal'B  case,  17-0m<.  R.  •22T,»«!»  deferidtttt;  by.  nthva4  if^pretonbl-' 
tions,  made  with  knowledge  th'at  they  were  untrue,  induced  the*]^ttsc- 
cutor  to  sign  a  contract  to  pay  $240  for  seed  wheat.  The  defendant 
also  represented  that  he  was  the  agent  of  H.  whose  name  appeared  in 
the  contract.  H.  afterwards  called  upon  the  prosecutor  and  procured 
Mill  to  sign  and  deliver  to  him  a  promissory  note  in  his  (H's)  favour, 
for  the  $240.  The  eontract  did  not  provide  for  giving  of  a  note,  and 
when  the  representations  were  made  the  giving  a  note  was  not  men- 
tioned. The  prosecutor,  however,  swore  that  he  gave  the  note  because 
he  had  entered  into  the  contract.  The  defendant  was  indicted  for  that  he, 
by  false  pretences,  fraudulently  induced  the  prosecutor  to  write  his 
name  upon  a  paper  so  that  it  might  be  afterwards  dealt  with  as  a 
valuable  security.  It  was  held,  upon  a  case  reserved  that  the  charge 
of  false  pretences  can  be  sustained  as  well  where  the  note  is  procured 
to  be  given  through  the  medium  of  ft  contract  as  where  procured  with- 
out a  contract;  and  the  fact  that  the  prosecutor  gave  a  note  instead 
of  the  money,  by  agreement  with  H.  did  not  relieve  the  prisoner  from 
the  consequences  of  his  fraud;  the  giving  of  the  note  was  the  direct 
result  of  the  fraud  by  which  the  contract  had  been  procured ;  and  the 
defendant  was  properly-  convicted  bn  that  count/  "R:  V.  Ifymat,  if 
Ont,  B.  227;  and  see  B.  v.  Hope,  17  Ont.  B.  463.  -    •  ■ 

Details  of  false  pretence  or  fraud  not  essential  to  indictment^ — See 
sees.  863  and  864;  but  see  also  sees.  853,  855,  859,  860,  as  to  stating 
the  offence  and  the  ordering  of  particulars. 

Arrest  hy  peace  officer  without  warrant'] — See  sees.  647,  648,  649, 
652. 

Secdiid  offences} — See  seies.  465,  963,  and  964. 
Evidence  of  similar  crinmial  act»]-^8ee  note  to  sec.  405. 

FabUcfttlon  of  false  adyertisemeiits  to  promote  8alefi^  etc 

400a.  Every  person  who  knowingly  publishes  or  causes  to 
be  published  any  advertisement  for  either  directly  or  indirectly 
promoting  the  sale  or  disposal  of  any  real  or  personal  movable 
or  immovable  property,  or  any  interest  therein,  containing  any 
false  statement  or  false  representation  which  is  of  a  character 
likely  to  or  is  intended  to  enhance  the  price  or  value  of  such 
property  or  any  interest  therein  or  to  promote  the  sale  or  dis- 
posal thereof  shall  be  liable  upon  summary  conviction  to  a  fine 
not  exceeding  two  hundred  dollars  or  to  six  months'  imprison- 
ment or  to  both  fine  and  imprisonment. 

Oriffin"] — Code  Amendment  Act,  1914,  Cani,  ch.  24'. 
False- prospedns  hy  promoters,  etc.]— €ode  sec.  414. 
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Falsely  pretondlng  to  Inclose  money  in  letter. 

407.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment  who,  wrongfully  and  with  wilful 
falsehood,  pretends  or  alleges  that  he  inclosed  and  sent,  or  caused 
to  be  inclosed  and  sent,  in  any  post  letter  any  money,  valuable 
security  or  chattel,  which  in  fact  he  did  not  so  inclose  and  send 
or  cause  to  be  inclosed  and  sent  therein. 

Origin]— Sec.  361,  Code  of  1892,  B.S.C.  1886,  ch.  164,  sec  79. 

Offenoe  complete  without  proof  of  fraudulent  imtewt^ — Sec  846. 

Details  of  false  pretence  or  fraud  not  essential  to  indictment} — See 
sees.  846,  863  and  864;  bat  see  also  sees.  853,  855,  859,  860,  as  to  stat- 
ing the  offence  and  the  ordering  of  particulars. 

Second  offences} — See  sees.  465,  963  and  964. 

Postal  offences  generaUy^'-^ee  Code  sees.  3,  209,  265,  364,  365,  366, 
400,  407,  449,  451,  510d,  516,  538,  867,  869,  and  the  Post  Office  Act, 
B.S.C.  1906,  ch.  66. 

False  statements  In  writing  with  intent 

407a.  Every  one  is  guilty  of  an  indictable  oifence  and  liable 
to  one  year's  imprisonment  and  to  a  fine  of  two  thousand  dollars 
who, — 

(a)  knowingly  makes  or  causes  to  be  msAe,  either  directly 
or  indirectly,  or  through  any  agency  whatsoever,  any 
false  statement  in  writing  with  intent  that  it  shall 
be  relied  upon,  respecting  the  financial  condition  or 
means  or  ability  to  pay,  of  himself,  or  any  other  per- 
son, firm  or  corporation  in  whom  he  is  interested/ 
or  for  whom  he  is  acting,  for  the  purpose  of  prewir- 
ing, in  any  form  whatsoever,  either  the  delivery  of 
personal  property,  the  payment  of  cash,  the  making 
of  a  loan  or  credit,  the  extension  of  a  credit,  the 
discount  of  an  account  receivable,  or  the  making, 
acceptance,  discount  or  endorsement  of  a  bill  of 
exchange,  cheque,  draft,  or  promissory  note,  either 
for  the  benefit  of  himself  or  such  person,  firm  or 
corporation;  or, 
(6)  knowing  that  a  false  statement  in  writing  has  been 
made  respecting  the  financial  condition  or  means  or 
ability  to  pay,  of  himself,  or  such  person,  firm  or  cor- 
poration in  which  he  is  interested,  or  for  whom  he  is 
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acting,  procures  upon  the  faith  thereof,  either  for  the 
benefit  of  himself  or  such  person,  firm  or  corporation, 
any  of  the  benefits  mentioned  in  paragraph  (a)' of* 
this  sectioii. 

Origin] — Can.  Stat.  1913,  eh.  13,  see.  16;  compare  the  Debtors'  Aet 
(Imp.),  1869,  sec.  13. 

Statement  in  toriting'] — See  see.  2  (42),  as  to  what  is  incladed  in 
the  word  "writing." 

DetaUs  of  false  pretence  or  fraud  not  essential  to  indictment] — See 
sees.  863  and  864;  but  see  also  sees.  853,  855,  859,  860,  as  to  stating 
the  oifence  and  the  oirdering  of  partiealars. 

Second  offences] — See  sees.  465,  963,  and  964. 

False  statement  by  direetorSf  etc.] — See  Code  sec.  414;  R.  v.  Cohen 
(1915),  33  G.L.R.  340,  24  Can.  Cr.  Cto.  238. 

ExtraditaJfle  frauds] — ^Fraud  by  a  bailee,  banker,  agent,  factor,  trus- 
tee, director,  member  or  officer  of  any  company,  is  extraditable  between 
the  TJ.S.A.  and  Canada  if  made  criminal  by  the  laws  of  both  countries. 

ObtalidBg  food  and  lodgla^  frasdiileiiflyr— Eiidoiieei  / 

44>7b.  Bveiy  one  is  guilty  of  an  offence  and'  liable  upon  sum- 
mary conviction  to  a  fine  of  one  hundred  dollars  and  costs  or 
three  months'  imprisonment  who  fraudulently  obtains  food,  lodg- 
ing or  other  accommodation  <at  any  hotel  or  inn  or  at  any  lodging, 
boarding  or  eating  house. 

2.  Proof  that  a  (pei«on  obtained  food,  lodging  or  other  accom- 
roochtion  vt  any  hotel  or  inn,  or  any  lodging,  boarding  or  eaiting 
house,  and  did  not  pay  therefor,  and  made  any  false  or  fictitious 
show  or  pretence  of  haying  baggage,  or  had  any  false  or  pre- 
tended baggage,  or  surreptitiously  removed  or  attempted  to 
remove  his  baggage  or  any  material  part  thereof,  or  absconded  or 
surreptitiously  left  the  premises,  or  knowingly  made  any  false 
srtatement  to  obtain  credit  or  time  for  payment,  or  oSer«A  ^iay 
worthless  dieque,  draft  or  security  in  payment  for  such  food> 
lodging  or  other  aecomsnodation,  shall  be  prima  fade  evidence  of 
fraud. 

Origin] — Can.  Stat.  1913,  ch.  13,  sec.  16. 
Summoftif  oon/vidionB  when  joint  offenders] — See  sec.  728. 
Tatging  damages  and  costs  to  person  aggrieved] — See  sec.  729. 
Case  under  prior  law] — R.  r.  Jones  [1898]  1  Q.B.  119. 
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Personation. 

Personation  witb  Intent  frnudulently  to  obtain  property. 

408.  Every  one  is  guilty  of  an  indictaUe  oilenoe  and  liable 
to  fourteen  years'  imprisonment,  who,  with  intent  fraudulently 
to  obtain  any  property,  personates  any  person,  living  or  doad, 
or  the  administrator,  wife,  widow,  next  of  kin  or  relation  of  any 
person. 

.    Origin]— Ben.  456,  Code  of  1892. 

"  Any  property  "] — Both  real  and  personal  property  are  in«ltided 
and  certain  documents  of  title.    Sec.  2  (32). 

Evidence] — ^Although  the.  fund  to  obtain  whieh  the  personation  takes 
place  has,  in  f act,  been  previously  paid  to  the  party  entitled,,  there  may 
be  a  conviction  of  the  personator  endeavouring  to  obtain  payment. 
B.  V.  Cramp  (1817),  B.  &  B.  324.  But  it  would  appear  doubtful  whether 
a  conviction  could  be  supported  for  personation  in  respect  of  a  supppsed 
property  or  fund  which  had  never  existed.  Cf.  B.  v.  Pringle  (1840),  2 
Mood.  C.C.  127,  9  C.  &  P.  408.  Under  the  English  Arm^  Prize-money 
Act,  2  and  3  Wm.  TV, 'A.  53,  sec.  '49,  It  tirfes  dfeckred  aii'offfende  'io* 
knowingly  and  willingly  personate  or  falsely  assume  the  name  oT^iUlitr- 
acter  of  a  soldier  in  order  to  receive  prize-money,  and  it  was  held  that 
it  was  no  defence  that  the  prisoner  was  authorized  by  the  soldier  to 
personate  him  or  that  the  prisoner  had  bought  from  the  soldier  person- 
ated the  prize-money  to  which  the  latter  was  entitled.  B.  v.  Lake 
(1869),  11  Cox  C.C.  333. 

.Attempt*  and  conspiracy  to  personate] — See  sees.  444,  570,  573. 

DetaHs  of  false  pretence  or  framd  no^  esaeniiaH  to  indMtmenJt] — 
See  sees.  863  and  864 ;  but  see  also  sees.  853»  855,  859,  860,  as  to  stating 
the  offence  and  the  ordering  of  particulars. 

False  pretense  by  conduct] — See  sees.  404-406. 

PersonatJon  at  certain  exaoiliistioiifl. 

.409:  Every  one  is.guittj  of  an  indktable  oilen<;e,  and  liable, 
on  mdidment  or  summary  conviction, '  to  one  year's  imprid(^n* 
ment,  or  to  a  fine  of  one  hundred  dotlare,  who-  falsely>  vnth 
intent  to  gain  some  advantage  for  himself  or  some  other  pef^soti, 
personates  a  candidate  at  any  competitive  or  qualifying  examin- 
ation, held  under  the  authority  of  any  law  of  statute,  or  in 
connection  with  any  university  or  college,  or  who  pn>eiires 
himself  or   any  other  person  to  be   personated   at  any  such 
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uxamiiiation>'  or  who  knowingly  avails  biiQseU  of  the  re^siiUs  of 
suoh  pei8onation. 

Origin}— See.  457,  Code  of  1892. 

Pereonatian  at  a  aivU  service  examination]^— There  may  be  a  prose- 
cution either  by  summary  prooeedings  under  the  Civil  Service  Act, 
R.S.C.  1906,  ch.  16^  sec.  14,  where  that  Act  applies,  or  under  the  Code. 
B.  V.  Lartie  (1916),  25  Can.  Cr.  Cas.  300  (Que.). 

Time  limitaiian] — An  information  may  be  laid  and  proceedings  taken 
for  the  pposeenlion  by  indictment  of  an  indietable^  offence  although  the 
case  \b  one  which  might  have. been  summarUy  tried  by  a  justice,  had 
the  information  been  laid  within  the  six  months  provided  by  the  Crim- 
inal Code  (sec.  1142),  and  although  that  period  had  expired  before 
the  laying  of  the  information.  B.  v.  Edwards.  29  6nt.  B.  451,  2  Can. 
Cr.  Oas.  96;  B.  v.  Lartie  (1916),  25C}aiu  Cr.  Cms.  300^  301.  (Que:). 

Knofvingly  avails  himself  of  the  resultsi — This  is  a  continuing, offence 
and  summary  proceedings  would  not  necessarily  be  barred  by  .the  lapse 
of  more  than  six  months  between  the  examination  and  the  commence- 
h^ent  of  the  prosecution.  B.  v.  Lartie  (1916),  25  Can.  Cr.  Cas.*  ftOO; 
Code'  sec  1142. 

Details  of  false  pretence  -or  fraud  not  essential  to  indietmevt}—tBee 
sees.  fi|63  and  364^  /see  also  sees.  853,  855,  859^,860,  as  to  sjBating  the 
offence  and  the  ordering  of  particulars. 

Punishment  on  summary  conviction] — The  offence  under  sec  409  is 
amongst  those  excepted  by  sec.  729  from  the  power  given  a  justice  on 
summary  conviction  for  certain  offences  to  remit  the  fine  on  compensa- 
tion being  made  to  the  party  aggrieved. 

Summary  convictions  of  )oini  offenders] — See  sec.  728. 

Penonatmy  owner  of  CtoTemmeiit  stock  or  company  stock*^ 
]>lTldencl8#— drant  of  land  or  scrip*— Person  under  power  of 
•ttomeyr— Transfer  under  personation. 

410.  Every  one  is  guilty  of  an  indictable  offence  and  liable* 
lo  fourteen  years'  imprisonment  who  falsely  and  deceitfully 
personates, —  n  « 

(tt)  any  o^her  of  any  share  or  interest  of  or  in  any  stock, 
annuit]^  or  other  public  fund  tranj^ferable  in  Any 
book 'of  account  kept  bv  the  Government  of  'Oanada 
of  of  any  province  thereof,  or  by  any  hank  for  dny 
such  Qovernment ;  or, 
{h)  any  owner  of  any  share  or  interest  of  or  in  the  debt  of 
ai)y  public 'body,. .or  of  or  in  the  debt  or.  capital,  stock 
of  any  boely  corporate^  company,  or  society ;  or, 
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(c)  any  owner  of  any  dividend,  coupon,  certificate  or  money 

payable  in  respect  of  any  such  share  or  interest  as 
aforesaid ;  or, 

(d)  any  owner  of  any  share  or  interest  in  any  claim  for  a 

grant  of  landi  from  the  Crown,  or  for  any  scrip  or 
other  payment  or  allowance  in  lieu  of  such  grant  of 
land;  or^ 

(e)  any  person  duly  authorized  by  any  power  of  attome\ 

to  transfer  any  such  share  or  interest,  or  to  receive 
any  dividend,  coupon,  certificate  or  money  on  behalf 
of  the  person  entitled  thereto; 

and  thereby  transfers  or  endeavour^  to  transfer  any  share  or 
interest  belonging  to  such  owner,  or  thereby  obtains  or  endea- 
vours to  obtain,  as  if  he  were  the  true  and  lawful  owner  or 
were  the  person  so  authorized  by  such  power  of  attorney,  any 
money  due  to  any  such  owner  or  payable  to  the  person  so 
authorized,  or  any  certificate,  coupon  or  ehare  warrant,  grant 
of  land,  or  scrip,  or  allowance  in  lieu  thereof,  or  other  docu- 
ment which,  by  any  law  in  force,  or  any  usage  existing  at  the 
time,  is  deliverable  to  the  owner  of  any  such  stock  or  fund,  or 
to  the  person  authorized  by  any  such  power  of  attorney. 

Otvin]— Sec.  458,  Code  of  1892;  R.e.C.  1886,  ch.  165,  sec.  9; 
Forgery  Act,  1861,  24-26  Vict.,  Imp.,  ch.  98. 

Details  of  false  pretence  or  fraud  not  essential  to  indieifnenti — Bfie 
sees.  863  and  864;  see  also  sees. '853,  $55,  859,  860,  a»  tx)  aiating  tiie 
oifence  and  the  ordering  of  particulars.  '' 


Aetaewledglng  Instrunent  In  false  name^ 


411.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who,  without  lawful  authority  or 
excuse,  the  proof  of  which  shall  lie  on  him,  acknowledges,  in 
the  name  of  any  other  person,  before  any  court,  judge  or  other 
person  lawfully  authorized  in  that  behalf,  any  recognizance  of 
bail,  or  any  cognovit  actionem,  or  consent  for  judgment,  or 
judgment,  or  any  deed  or  other  instrument. 

Ori^]>-Oode  of  1892,  sec.  459 ;  R.B.O.  1886,  ch.  165,  sec.  41. 
Second  offenees'\ — See  sees.  465,  963  and  964. 
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PTOfod  and  Fraudulent  Dealing  with  Property. 

Obteinlnir  FMMige  by  false  ticket. 

412.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  six  months'  imprisonment  who,  by  means  of  any  false  ticket 
or  order,  or  of  any  other  ticket  or  order,  fraudulently  and 
unlawfully  obtains  or  attempts  to  obtain  any  passage  on  any 
carriage,  tramway  or  railway,  or  in  any  steam  or  other  vessel. 

Origin]— Code  of  1892,  sec.  362,-  B.S.G.  1886,  ch.  164,  sec.  81. 

Fraudulently  and  unlaw fullyj — "  Fraud,"  in  general,  consists  of  some 
deceitful  practice  or  wilful  device  resorted  to  with  intent  to  deprive 
another  of  his  right,  or  in  some  manner  to  do  him  an  injury  (Black,  Law 
Diet). 

Details  of  false  pretence  or  fraud  not  essential  to  indictmentl — See 
sees.  863  and  864;  also  sees.  853,  855,  859,  860,  as  to  stating  the  offence 
and  the  ordering  of  particulars. 

Second  offences'[ — See  sees.  465,  963  and  964. 

FalsIfleatloB  of  aeeomits  by  officer  of  eompsnyT— Making  false  entry 
hi  book. 

413.  Every  one  is  guilty  ol  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who,  l)eing  a  director^  manager, 
public  oflBcer  or  member  of  any  body  corporate  or  public  com- 
pany, with  intent  to  defraud, — 

{a)  destroys,  alters,  mutilates  or  falsifies  any  book*,  paper, 
writing  or  valuable  security  belonging  to  the  body 
corporate  or  public  company;  or, 

{h)  makes,  or  concurs  in  making,  any  falsi*  entry,  or  omits 
or  concurs  in  omitting  to  enter  any  material  particu- 
lar, in  any  book  of  account  or  other  document. 

Ori^]— Sec.  364,  Code  of  1892;  &S.C.  1886.  ch.  164,  sec.  68. 

Director  J  etc,  of  "  any  body  corporate  or  public  company  **] — Com- 
pare sec.  414. 

forgery  of  stock  transferSf  stock  registers ,  etcJ\ — Code  sec.  468,  sub- 
see.  (0  to  sub-sec.  {q)  inclusive. 

DetaiiU  of  false  pretence  or  fraud  not  essential  to  indictment] — See 
sees.  863  and  864 ;  also  sees.  853,  855,  859,  860,  as  to  stating  the  oifence 
and  the  ordering  of  particulars. 

Second  offences] — See  sees.  465,  963  and  964. 

Bmh^adiUml—In  B.  v.  Nesbitt,  28  O.L.B.  91,  4  O.W.N.  747,  21  Can. 
Cr.  Gas.  251»  253,  Middleton,  J.,  said:— "The  kind  of  fraud  falling 
within  the  Extradition  Treaty  is  that  indicated  by  sees.  412  et  seq»  of 
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the  Criminal  Code,  which  bear  a  general  caption  '  Fraud  and  Fraudulent 
Dealing  with  Property/  These  sections  point  to  the  kind  of  thing 
which  was  intended  to  be  made  exil^flldil!able,'>>e.^.*,  tdtfdm'  ^e.'^liSv'^^li 
director,  manager,  public  officer/  etc.,  who  deatroys  any  r^^^jL  or 
makes  a  false  entry  in  a  book  of  account:,  is  guilty  of  an  pif^nce.  In 
sec.  415,  any  officer,  clerk  or  servant,  who  makes  or  concurs  in  making  a 
false  entry  in  a  material  particular  in  a  security  or  document,  with 
intent  to  defraud,  is  also  guilty  of  an  offence.  Under  sec.  425,  it  is 
penal  for  a  warehouseman  to  deliver  a  receipt  for  goods  without. rckseiv- 
ing  ^hem.  Under  sec.  426,  it  is  penal  to  dispose  fraudulently  of  mer- 
chandise upon  which  money  has  been  advanced  or  security  given  by  a 
consignee.-  Under  sec.  427,  it  is  an  offence  to  make  a  false  statement 
in  a  receipt  given  under  the  Bank  Act,  or  fraudulently  to  alienate 
property  upon  which  such  security  is  given."  "In  comment  he  said*: 
'*  These  serve  as  illustration  of  the  kind  of  fraud  which  is  thus  ren- 
dered punishable  under  the  law  to  which  the  Extradition  Treaty  applies. 
It  is  not  everything  which  is  criminal  or  reprehensible  that  is  intended 
to  be  included;  for  we  find  separately  catalogued,  forgery,  larceny, 
embezzlement,  obtaining  money  or  securities  by  false  pretences,  robbery, 
threatening  w\th  intent  to  extort,  and  perjury — all  more  or  less  akin  to 
xraud;^  which  it  woulrf*  1)6  unnecessary  to  catalogue  separately  if  *l<i- 
tended  to  be  covered  by  the  same  general  words."  B.  v.  NesKitt',*21  Can. 
€r.  Cas.  251,  28  O.L.B.  91,  4  O.W.N.  747.  **.  li 

Emplf>y^fi  falsifying  6oofc«l— Code  sec  416. 

False  prospectus,  ete^  by  direetors,  etc* 

414,  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  five  years'  imprisonment  who,  being  a  promoter,  director, 
public  officer  or  manager  of  any  body  corporate  or  public  com- 
pany, either  existing  or  intended  to  be  formed,  makes,  circu- 
lates,  or  publishes,  or  concurs  in  making,  circulating  or  pub- 
lishing any  prospectus,  statement  or  account  which  he  knows 
to  be  false  in  any  material  particular,  with  intent  to  induce 
persons  whether  ascertained  or  not  to  become  shareholders  or 
partners,  or  with  intent  to  deceive  or  defraud  the  members, 
shareholders  or  creditors,  or  any  of  them,  whether  ascertained 
or  not,  of  such  body  corporate  or  public  company,  or  with  inteat 
to  induce  any  person  to  entrust  or  advance  any  property  to  such 
body  corporate  or  public  company,  or  to  enter  into  any  security 
for  the  benefit  thereof. 

OriginySet.  365,  Code  x>t  1892;  R.S.C.  1886>  ch.  W4;  saCi  69; 
larceny  Act,  32-33  Vict.,  Can.,  ch.  21,  sec.  85;  Larceny  Act,  24-25  Viet., 
litipt,  ch.  d6,  sec.  84;  20>21  Viet.,  Imp.,  ch.  54,  mc.  8. 
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Pro9peetu8,  statement  or  aocounf} — ^It  has  been  said  in.  view  of  tke 
history  txf  aec.  414,  and  haTing  regard  to  the  introduction  of  tha  word 
"  proBpeetuBy"  (in  1892)  that  what  the  section  deals  with  is  a  proepectus, 
statement,  or  account  made,  circulated,  or  published  by  a  pxoaicitery 
director,  pubhc  officer,  or  manager,  in  that  capacity,  &nd  that  it  does 
not  apply  to  a  statement  made  by  a  guaranteeing  director  which  related 
to  his  own  financial  standing,  and  had  no  relation  to  the  company  of 
which  he  was  director  or  to  its  business  or  affairs  or  to  its  assets  or 
liabilities.  B.  v.  Cohen  (1915),  33  OX.B.  340,  24  Can.  Cr.  Cas.  238, 
245.  ! 

It  has  been  held  that  a  newspaper  article,  which  the  director  or 
manager  of  a  company  causes  to  be  published  as  a  news  it;em  and  not 
over  his  own  or  the  company's  name  and  so  done  for  the  purpose,  of 
advancing  the  interests  of  the'  company,  is  included  within  the  term 
"  prospectus,  statement  or  account "  in  Code  sec.  414.  B.  v.  Buck,  [1917] 
1  W.W.B.  867,  874,  10  Alta.  L.B.  437.  An  appeal  to  the  Supreme  Court 
of  Canada  was  allowed  oh  other  grounds.  Buck  v.  Tlte  King,  55  S.C.B. 
133,  [1917]  3  W.W.B.  117,  29  Can.  Cr.  Cas.  45,  Mr.  Justice  Anglin  add- 
ing thafrfWWarfibl  ilWofeettier 'stftislSBd 'thA^; 'iJ^tlddln^a'-^^lfor^Cf'W 
pablish  in  a  newspaper  an  untrue  aji^icle  of  the  kind  in  qfies(;t<9i|  (a 
laudator;^  write-up  of  an  alleged  new  oil-well)  is  an  offence  within  sec. 
414  of  the  Code. 

"Director'*'] — ^If  the  charge  be  against  the  company's  president,  the 
incorporation  law  of  the  province  in  which  the  company  waff  incorporated 
may  be  locdced  at  to  establish  that  the  president  under  that  law  must 
necessarily  be  a  director,  as  where  the  directors  elect  a  president  from 
amongst  themselves.    B.  v.  Gillespie  (1898),  1  Can.  Cr.  Cas.  551  (Que.). 

Locality  of  the  offence] — The  general  jurisdiction  of  courts  of  crim- 
inal ^risdiction  in  any  province  includes  crimes  committed  within  that 
province  if  the  accused  is  apprehended  there.    Code  sec.  577. 

But  by  sec.  888  of  the  Code,  nothing  in  the  Code  authorizes  any 
court  in  one  province  of  Canada  to  try  any  person  for  any  offence  com- 
mitted entirely  in  another  province;  provided  that  every  proprietor, 
publisher,  editor  or  other  person  charged  with  the  publication  in  a 
newspaper  of  any  "  defamatory  libel,"  shall  be  dealt  with,  indicted, 
tried  and  punished  in  the  province  in  which  he  resides,  or  in  which  such 
newspaper  is  printed.  There  is  no  similar  exception  as  regards  pro- 
moters, directors,  etc.,  publishing  false  statements  by  mailing  them  in 
one  province  to  persons  in  other  provinces.  Jurisdiction  will  attach  to 
the  courts  of  the  province  to  an  address  in  which  the  prospectus,  finan- 
cial statement,  etc.,  has  been  mailed  by  the  accused  and  where  it  was 
received  by  the  person  intended  to  be  deceived  thereby,  if  the  accused 
is  apprehended  in  that  province.  B.  v.  Gillespie  (No.  2),  2  Caa»  Cr. 
Oa&  309  (Que.). 

"  Manoffer  '^] — ^A  manager  de  facto  is  ineluded,  although  not  formally 
appoiat^    B.  v.  LaWson  [1905]  1  K.B«  541,  74  L.J.K.B.  296^  69^  J.P. 

34 


[§414]  Cbiminal  Code  (Part  VTI) 

122 ;  and  probably,  although  he  called  himself  only  **  secretary  "  of  the 
company.  Gibson  v.  Barton,  Ii.B.  10  Q.B.  329  (under  Oompanies  Act, 
1862,  Imp.,  sees.  26,  27). 

With  intent  to  induce,  etc.,  or  with  intent  to  deceive  or  defremd] — 
The  intent  may  be  inferred  from  the  knowledge  of  the  ftkUdty  of  the 
statement,  etc.,  and  that  it  was  intended  that  the  statement  was  to  be 
acted  nx>on  for  any  of  the  purposes  indicated.  B.  ▼.  Birt  (1899),  68 
J.P.  328. 

Ohtain4ng  credit  on  faXae  Tpreteneeal — Code  sec.  405a;  B.  ▼.  Cohen 
(1915),  33  O.L.B.  340,  24  Can.  Cr.  Cas.  238. 

Knowingly  making  false  statement  in  writing  for  intenfl — Code  sec. 
407a;  B.  ▼.  Cohen  (1915),  33  O.L.B.  340,  24  Can.  Cr.  Cas.  238. 

DetaiU  of  false  pretence  or  frond  mot  essential  to  tfuKctm^nt] — See 
sees.  863  and  864;  also  sees.  853,  855,  859,  860,  as  to  stating  the  offence 
and  the  ordering  of  particulars. 

Second  offeneesl — See  sees.  465,  963  and  964. 

FalsifiMiiloii  of  aceovnts  by  elerfc,  ele«— Makftng  fUse  Miry. 

415.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who,  befng  or  acting  in  the  capa- 
city of  an  officer,  clerk,  or  servant,  with  intent  to  defraud, — 

(a)  destroys,  alters,  mutilates  or  falsifies  any  book,  paper, 

writing,  valuable  security  or  document  which  be« 
longs  to  or  is  in  the  possession  of  his  employer,  or 
has  been  received  by  him  for  or  on  behalf  of  his 
employer,  or  concurs  in  the  same  being  done ;  or, 

(b)  makes,  or  concurs  in  making,  any  false  entry  in,  or 

omits  or  alters,  or  concurs  in  omitting  or  altering, 
any  material  particular  from  or  in,  any  such  book, 
paper,  writing,  valuable  security  or  document. 

Origin'] — See.  366,  Code  of  1892 ;  Falsification  of  Accounts  Act,  1875; 
38-39  Vict.,  Imp.,  ch.  24,  sec.  1. 

With  intent  to  defraud] — The  fraudulent  intent  is  a  question  for  the 
jury.    B.  V.  Drewett  (1905),  69  J.P.  37,  21  Times  L.B.  164. 

"Valuable  security"] — Code  sec.  2,  sub-see.  (40). 

"  Writing  "]-— Code  sec.  2,  sub-sec.  (42). 

Destroying  or  falsifying  hooJc,  security,  etc] — Compare  see.  413, 
dealing  with  the  like  offence  by  directors,  managers,  and  company 
officers. 

"  Makes  or  concurs  in  making  any  false  entry  '*  in  employer'^  hooks]  ' 
— If  a  book  entry  as  of  a  *'  balance  in  hand  "  is  contained  in  an  account 
of  tlie  employer's  receipts  on  account  of  a  third  person,  filled  in  by 
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the  employee  with  the  correct  balaace  which  would  hove  been  on  hand 
bnt  for  the  letter's  embezElement,  it  i»  not  a  false  entry  by  the  emr 
benling  employee.  B«  t.  WiUiamfl  (1890),  79  L.T.  739,  43  Sol.  J.  201, 
15  Tinea  L.B.  156,  9B  JJ^.  103.  But  had  a  similar  entry  been  made 
in  a  book  kept  for  showing  the  balances  held  by  the  employee  for  his 
employer  in  respect  of  the  third  party's  money  it  wotdd  then  have  been 
a  "false  entry."    B.  v,  Williams,  supra. 

FaUHfieaiion  by  omisHon  in  accaunU  by  emplofrtfe]— In  ehargmg  a 
clerk  or  servant  with  criminally  fraudulent  omission  to  enter  particuliura 
in  the  books  of  account,  care  must  be  taken  to  state  that  the  omitted 
particulars  were  "  material  particulars."  B.  v.  Wilson  (1913),  5  W.W.B. 
620,  22  Can.  Or.  Gas.  162,  26  WX.B.  148,  (Bask.).  The  omiarion  of  the 
word  "material"  from  the  indictment  will  vitiate  it,  as  that  ia  an 
essential  averment,  and  a  ground  for  quaahing  the  indietment.  &  v. 
Wilson,  supra. 

Sec.  415  may  be  applied  to  a  fraudulent  omission  to  register  a  fare 
in  an  automatic  registering  machine.  B.  v.  Solomons  [1909]  2  K.B.  980 
(a  taadeab  ease) ;  Code  sec.  2,  sub-sec.  (42)  defining  the  term  "  writing." 

An  unauthorized  agreement  made  by  the  employee  to  set  oif  his  own 
indebtedness  against  the  account  due  his  employer  is  not  induded  in 
the  punishable,  omissions  under  sub-sec.  (b),  because  the  servant  could 
not  Innd  his  employer,  by  sueh  an  agreement  in  the  absence  of  express 
aotjborization.    Bex  v.  WUson,  supra.      ;. 

JSaira-ttnitofial  or  partly  extra-territaricd  offenees^^^Jt  has  been 
h^d  that  the  English  courts  have  jurisdiction  in  a  case  in  whieh  a  British 
subject.sent  abroad  to  manage  a  branch  of  an  English  buflineas  omitted  an 
entry  in  his  returns  to  his  employers  knowing  that  the  result  would  be  a  eor- 
responding  omi^aion  iahis  employera'  books  kept  in  England.  He  was  held 
rightfully  eq)\victied  lA  England,  on  the  ground,  that  by  his  mailing 
the  false  returns  from  abroad  which  were  received  and  acted  upon  in 
England,  he  had  completed  in  England  an  oif ence  begun  abroad.  B.  v. 
Oliphant  [19051  2  K.B.  67,  74  L.J.K.B.  591,  21  Thnea  Ii.B.  416.  But 
English  courts  have  a  general  jurisdiction  over  extra-territorial  offences 
committed  by  British  subjects  which  is  lacking  in  colonial  courts;  and 
it  may  be  doubted  whether  Canadian  courts  would  have  had  jurisdiction 
under  similar  circumstances  had  the  head  o£Sce  of  the  business  been  in 
Canada  and  the  branch  in  a  foreign  country.  Compare  re  Bigamy  aec- 
tioBB  of  the  Code,  27  S.C.B.  461,  1  Can.  Or.  Caa.  172;  B.  v.  Jameson 
[1896]  2  Q.B.  425,  18  Cox  C.C.  392,  (under  the  Foreign  Enlistment  Act, 
Imp.) ;  McLeod  v.  Attorney-General  of  N.S.W.  [1891]  A.C,  455 ;  B.  v. 
Bossell  [1901]  A.C.  446,  20  Cox  C.C.  51,  70  Ljr.K.B.  998 ;  Jeiferys  v. 
Booaey,  4  HX.C.  815. 

F&rmaJ  charge  in  lieu  of  indietmenf^ — ^In  Alberta  and  Saskatchewan 
the  formal  -  charge  may  include  this  offence  although  the  preliminary 
ciiquiry  on  which  the  committal  was  based  waa  for  iheft  only.    B.  v. 
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Wilson  Jim),  5  W.W.R.  620,  22  Can.  Or.  Gas.  162,  26  W.L.B.  148 
(SUftk.);  re  Ofminal  Code,  48  S.G.B.  434. 

DetMU  iff  faUe  pretence  or  fraud  not  essential  to  itttdicimentJ-^^^BBe 
scc8«  89S  and  864';  also  sees.  85*^,  855,  859,  860,  as  to  statini^  Ihe  «lf^oe' 
and  th«  ordering  of  pai'ticulars; 

Second  offences} — See  sees.  465,  963  and  964. 

Palse  reliini  by  pnMlo  offleer. 

416.  Every  one  is  guilty  of  an  indictable  offence  and  liable, 
to  five  years'  imprisonment,  and  to  a  fine  not  exceedipg  fiv« 
hundred  dollars,  who,  being  an  officer,  collector  or  receiver, 
entrusted  with  the  receipt,  custody  or  management  of  any  part 
of  the  pubHc  revenues,  knowingly  furni^es  any  false  statement 
or  return  of  any  sum  of  money  collected  by  him  or  entrusted 
to  his  care,  or  of  any  balance  of  money  in  his  hands  ox  under 
his  control. 

Oriffin]—Bec,  367.  Code  of  1892. 

Sedond"  offences'} — See  sees.  465,  963  and  964. 

False  returns  under  the  Bank  Act} — See  The  Bank  Act,  Can".,  «in<tf 
amendments;  B.  v.  Weir,  3  Can.  Cr.  Cas.  102,  8  Qixe.  Q.B.  521;  8f.  v. 
Weir,  3  Can.  Cr.  Cas.  262;  521 ;  B.  v.  Hincks  (1879),  24  I;.C.  Jurist,  116; 
B.  T.  Nttibitt,  28  O.L.B.  91,  4  O.W.K  747.  21  Can.  Or.  Cas.  261;  Bi  v. 
Lovitt,  41  N.8.B.  240,  13  Can.  Cr.  Cas.  15;  R.  v.  Browne,  14  Can.  Cr. 
Cas.  247 ;  re  O'Neill,  19  Can.  Cr.  Cas.  410. 

IllspoSBl  of  property,  ete^  with  Intent  to  defraud  eredftors^— 
BeeefTfngr  property  with  Intent— Behigr  a  trader  fafls  to  keep 
seeounts. 

41 7<  Every  one  is  guilty  of  an  indictable  offence  imd  liablo . 
to  a  ftee  of  eight  hundred  dollars  and  to  one  year's  imprison- 
ment who, — 

(o)  with  intent  to  defraud  his  creditors,  or  any  of  them,  . 
(i )  makes,  or  causes  to  be  made  any  gift,.  oonveyiinCiS 
•assignment,   sale,   tranrfer   or  delivery   of  bia 
property,  or,  '        '  -'       ■      ^ 

(ii)  removes,  conceals  or  disposes  of  any  of  nis  prop- 
erty; or,  ,     .  .  .i      •  . 
.  (b)  with  the  intent  that  any  one  shall  so  defraud  Ju3  credi- 
tors, or  any  one -^i  them,  receiv«6  any  sucb  piK>p- 
•  erty ;  or, 
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{e)  being  a  trader  and  indebted  to  an  amount  exceeding 
one  thousand  dollars,  is  unable  to  pay  his  creditors 
in  full  and  has  not  kept  such  books  of  account  ag, 
according  to  the  usual  course  of  trade  or  business 
in  which  he  may  have  been  engaged,  are  necessojy 
to  exhibit  or  explain  his  transaetion^^  unless  he  b 
able  to  account  for  his  losses  to  the  satisfaction 
of  the  court  or  judge  and  to  show  that  the  absence 
of  such  books  was  not  intended  to  defraud  his 
,  creditors^,  but  no  person  shall  be  prosecuted  under 
the  provisions  of  this  paragraph  by  reason  only  oi' 
his  having  failed  to  keep  such  books  of  account  at  a 
period  of  more  than  five  years  before  the  date  of 
such  inability  tp  pay  his  creditors. 

Origin] — 1917  Can.,  ch.  14,  sec.' 4;  4  Edw.  VII,  ch.  7,  sec.  1;  sec.  36S, 
Code  of  1892;  R.8.C.  1886,  ch.  173,  sec.  28;  22  Vict.,  Can.,  cH,  96, 
see.  21.  ' 

A  conclusion  of  fraud  depends  upon  the  absence  or  presence  of  an 
honest  belief.  If  a  belief  is  honestly  entertained,  the  fact  that  'it 
resulted  from  a  want  of  skill  or  incompetence,  or  lacks  reasonable 
grounds,  does  not  warrant  a  conclusion  of  fraud.  Clement  y.  The  King, 
(1914)  6  W.W.B.  414  (Can.),  per  Anglin,  J.,  eking  Glasier  v.  Bolls, 
42  Ch.  D.  436. 

Transfer  toiih  intent  to  defraud] — It  is  not  essential  that  the  debt 
of  the  creditor  should,  at  the  time  of  the  sale,  etc.,  be  actually  due* 
K.  V.  Henry.  21  O.K.  113;  Macdonald  v.  McCall,  12  A.B.  (Ont.)  393. 

An  assignment  to  a  trustee  for  creditors  even  with  preferencei^ 
where  the  property  has  been  handed  over  to  the  trustee  in  accordance 
therewith,  is  not  a  violation  of  criminal  law  even  if  made  by  the.  debtor 
iu  bi:each  of  prior  agreements  to  prefer  other  creditors.  B.  v.  Shaw, 
31  N.8.B.,  634.  .  .         * 

The  preferences  may  be  subject  to  attack  in  civil  proceedi|igs  becap3e 
of.  their  infringing  a  provincial  law  dealing  with  the  diatributioB  of 
inaoWent'B  effects  in  the  absence  of  any  federal  bankruptcy  law 
applicable  thereto. 

It  is  properly  left  to  the  jury  to  say  whether  the  def^ndan^t  put  the 
property  out  of  his  hands,  transferred  or  disposed  of  it  for  the  purpose 
oi.  defrauding  his  creditors,  although  in  the  course  of  that  transaction 
ha  ffttiafied. .a,  debt  due. to  the  creditor  to  whom  tho  property  wa^  assigne<]L 
B.  V.Potter.  (;iMO)>  10  ,^.C,C.P- 39.  ..  > 

-..  Jn  a  9tm  whexfl.  tb?  nature  ot  Uve  proceedings  and  tho  ^deoct 
clearly  showed  that  criminal  process  issued  against  S.  was  used  egoly 
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for  the  purpose  of  getting  S.  to  Montreal  to  enable  his  creditors  there 
to  put  pressure  on  him,  in  order,  to  get  their  claims  paid  or  seeuredi  a 
transfer  made  by  S's  father  of  all  his  property  for  the  benefit  of  the 
Montreal  creditors  was  set  aside  as  founded  on  an  abuse  of  the  criminal 
process  of  the  court.  Shorey  t.  Jones  (1888),  15  Can.  S.C.B.  398,  affirm- 
ing 20  N.S.B.  378. 

As  to  the  sufficiency  of  the  evidence  to  support  the  charge,  see  B.  v. 
Ayoup,  39  N.B.B.  598,  16  Can.  Or.  Cas.  375»  B.  v.  Shaw,  31  N^.B.  534 ; 
B.  Y.  Van  Meter,  11  Can.  Or.  Cas.  207;  B.  v.  Porter,  35  O.L.B.  339,  9 
O.W.N.  378,  26  Can.  Cr.  Cas.  39. 

Canoealing  property  foiih  fr<H$dulent  intent} — See  Bryce  v.  Wilks, 
11  Que.  Q.B.  464,  5  Can.  Cr.  Cas.  445  (under  a  Quebec  statute) ;  Baxter 
V.  Gordon,  13  O.LJt.  598. 

ETidence  of  two  other  concea^ents  a  few  days  prior  to  that  being 
tried  would  be  admissible,  not  in  proof  of  the  charge,  but  as  evidence 
of  intent  to  defraud  and  of  guilty  knowledge.  Be  Goodman,  10  W.WJt. 
781,  786;  B.  v.  Bhellaker,  [1914]  1  K.B.  414,  83  LJ^.K.B.  413;  B.  v. 
Ball,  [1911]  A.C.  47  and  Beg.  v.  OUis,  [1900]  2  EJB.  758,  781,  69 
LJ'.Q.B.  918. 

Failure  of  trader  to  keep  books} — In  B.  v.  Porter,  35  OJ/.B.  339,  26 
Can.  Cr.  Cas.  39,  an  indictment  under  sub-sec.  (c)  was  held  bad  for 
failure  to  allege  any  time  for  which  the  failure  to  keep  books  had 
continued. 

Since  the  decision  in  B.  v.  Porter,  35  O.L.B.  339,  sub-sec.  (c)  has 
been  amended  (1917)  by  deleting  the  words  "  for  five  years  next  before 
such  in  ability"  which  formerly  preceded  the  words  "kept  such  books 
of  account"  in  sub-sec.  (c),  and  the  words  commencing  as  follows: 
"  but  no  person  shall  be  prosecuted,  etc."  (<to  the  end  of  sub-sec.  (o)  )  in 
its  present  form  were  then  added.  This  alteration  is  evidently  intended 
to  make  it  dear  that  a  person  who  has  been  a  "trader"  for  less  than 
Hye  years  is  amenable  to  sub-sec  (c)  as  well  as  the  person  who  has 
been  in  business  for  a  longer  time. 

It  would  seem  to  be  necessary  to  prove  that  the  accused  was  "a 
trader,"  a  term  which  is  left  undefined  by  the  Code,  but  is  commonly 
used  in  bankruptcy  laws.  See  the  repealed  Insolvent  Act  of  1875,  Can. ; 
Creighton  v.  Chittick,  7  S.C.B.  348. 

DetaiU  of  false  pretence  or  fraud  not  essential  to  ¥^diotment'\ — See 
sees.  863  and  864 ;  also  sees.  853,  855,  859,  860,  as  to  stating  the  offence 
and  the  ordering  of  particulars. 

Second  offences} — See  sees.  465,  963  and  964. 

Criminal  offjenoe  against  hankruptcry  low] — Sec.  417  is  in  effect  a 
bankruptcy  law  for  the  purposes  of  the  Extradition  Convention  of  1907 
with  the  U.SJI.  B.  v.  Stone  (1911),  17  Can.  Cr.  Cas.  377,  and  see  B.  v. 
Stone,  17  Can«  Cr.  Cas.  249 ;  re  Goodman,  10  W.W.B.  781  and  1178,  26 
Can.  Cr.  Cas.  84  and  254,  26  Man.  B.  537 ;  re  Webber,  20  Can.  Cr.  Caa. 
1  and  6. 
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Destr^ylBff  or  UhUjkig  books  to  dofnmi  crediton. 

418.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  ten  years'  imprisonment  who^  with  intent  to  defraud  his 
creditors  or  any  of  them,  destroys,  alters,  mutilates  or  falsifies 
any  of  hia  books,  papers,  writings  or  securities,  or  makes,  or  U 
priyy  to  the  making  of,  any  false  or  fraudulent  entry  in  any 
book  of  account  or  other  document. 

Origiml—Qee,  369,  Code  of  1892;  B.8.G.  188G,  ch.  173,  sec.  27. 

** J>e9iroyvikg  of  falsifying"} — Compare  sees.  413,  415. 

Details  of  false  pretence  or  fraud  not  essential  to  indiotmenf} — See 
tech.  863  and  864 ;  also  sees.  853,  855,  859,  860,  as  to  stating  the  offence 
and  the  ordering  of  particulars. 

Second  offences} — See  sees.  465,  963  and  964. 

Yondor  eoBooalliifl:  deeds  or  enenmlmnees  or  MnttjiBg  podigreos. 

419.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  a  fine,  or  to  two  years'  imprisonment,  or  to  both,  who,  being 
a  seller  or  mortgagor  of  land,  or  of  any  chattel,  real  or  personal, 
or  chose  in  action,  or  the  solicitor  or  agent  of  any  such  seller  or 
mortgagor  (and  having  been  served  with  a  written  demand  of 
an  abstract  of  title  by  or  on  behalf  of  the  purchaser  or  mortgagee 
before  the  completion  of  the  purchase  or  mortgage)  conceaU 
any  settlement,  deed,  will  or  other  instrument  material  to  the 
title,  or  any  incumbrance,  from  such  purchaser  or  mortgagee, 
or  falsifies  any  pedigree  upon  which  the  title  depends,  with 
intent  to  defraud  and  in  order  to  induce  such  purchaser  or 
mortgagee  to  accept  the  title  offered  or  produced  to  him. 

OfVM»]— Sec.  370,  Code  of  1892 ;  B.S.C.  1886,  ch.  164.  sec.  91. 

Preliminary] — The  leave  of  the  Attorney-Qeneral  is  essential  to  a 
prosecution  for  an  offence  under  sec.  419.  Code  see.  597.  An  indict- 
ment is  not  objectionable  for  failure  to  state  in  it  that  such  consent 
has  been  obtained;  Code  see.  855  (h);  but  it  must  appear  at  the  trial 
that  the  prosecution  is  by  leave  or  the  case  wiU  be  dismissed. 

Details  of  false  pretence  or  frofud  not  essential  to  indictment} — See 
sees.  863  and  864;  and  see  sees.  853,  855,  859,  860,  as  to  stating  the 
offence  and  the  ordering  of  particulars. 

Second  offences} — See    sees.  465,  963  and  964. 

FramdvloBl  registration  of  titles* 

42lO.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years^  imprisonment  who,  acting  either  as  principal 

527 


lU^.]  Cbiminal  Code  (Part  VII) 

or  agent,  in  any  proceeding!  to  obtain  thc.vegifitratioii'of  any 
title  to  land  or  otherwise,  or  in  any  transaction  relating  id  land 
which  is,  or  is  proposed  to  be,  put  on  the  register,  knowingly 
and  with  intent  to  deceive  makes  or  assists  or  joins  in,  or  is 
privy  to  the  making  of,  any  material  false  statement  or  repre- 
sentation, or  suppresses,  conceals,  assists  or  joins  in,  or  is  privy 
to  the  suppression,  withholding  or  concealing  fiomy  any  judge 
or  registrar,  or  any  person  employed  by  or  assisting  the  regis- 
trar, any  material  document^  fact  or  matter  of  information. 

Origin]— Sec.  371,  Code  of  1892;  R.S.C.  1886,  ch.  164,  sees.  96,  97. 

Details  of  false  preterwe  or  fraud  not  essential  to  indictmenf] — See 
sees.  863  and  864;  also  sees.  853,  855,  859,  860,  as  to  stating  the 
offence  and  the  ordering  of  particulars. 

8e<iond  off€nifes]j-B^e    sees.  465,  9,63  and  96^         i,  ,    ...    ».►,,:/ 

Fraudulent  sales  of  real  property. 

421.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  3'ear*s  imprisonment,  and  to  a  fine  not  exceeding  two 
thousand  dollars,  who,  knowing  the  existence  of  any  unregistered 
prior  sale,  grant,  mortgage,  hypothec,  privilege  or  encumbrance 
of  or  upon  any  real  property,  fraudulently  makes  any  subsequent 
sale  of  the  same,  or  of  any  part  thereof. 

Ori^j-^Sec.  372,  Code  of  1892;  B.S.C.  1886,  eh.  164,  sees.  92»  ^. 

Sales  w  fraud  of  unregistered  title'\ — ^Where  the  owner  of  land  con- 
veyed to  the  accused  by  a  deed  absolute  in  form,  but  intended  by  both 
parties  to  be  held  only  as  a  security  for  a  loan,  and  after  default  in 
payment  of  the  loan,  the  accused  made  and  registered  a  conveyance  also 
absolute  in  form  to  a  brother  who  already  had  notice  of  the  tenns  of 
the  original  conveyance,  for  the  same  expressed  consideration  as  was 
stated  in  the  original  conveyance,  but  the  brother  did  not  accept  the 
deed  or  pay  the  money,  a  conviction  of  the  accused  under  sec.  421  for 
fraudulently  selling  with  the  intention  of  defeating  the  unregistered 
equity  of  redemption  of  the  original  owner  was  set  aside  on  the  ground 
that  the  acts  stated  did  not  constitute  an  offence  under  that  section. 
B.  V.  McDevitt  (1910),  17  Can.  Cr.  Cas.  331.  22  O.L.B.  490. 

Bef erring  to  sec.  421,  Magee,  J. A.,  said,  in  B.  v.  McDevitt,  22  O.L.B. 
490,  17  Can.  Cr.  Cas.  331,  at  341 : — "  It  was  argued  that  to  be  unregis- 
tered within  the  meaning  of  the  section  there  must  be  something  in 
writing,  something  which  could  be  regifeVrt-efl,  and  felso  that  ati  equity 
of  redemption  did  not  come  within  its  wording.  I  am  not  al^^jMrlseat 
prepared  to  assent  to  either  of  these  propositiona,  though  much,  may 
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ffMSE  ^  «oiml4«r  thean*  ;  ff^f  cupe.  ^an  :*nd  jboiiUk  \m  diBpoaed  of  on 
it)^^lihfTi^4>iiii4:thUy  4^#t)^  tOT»  >tlMs  i^r(9«oeiitM>n  wi^  inititiiiad,  there 
had  not  in  fact  been  any  sale." 

Hypothec] — This  term  is  used  in  the  laws  of  the  province  of  <)uebec 

*' Priv&effe *'] — ^In  this  connection  the  word  "privilege"  i^f^fs  to 
the  legal  right  so  termed  under  the  Quebec  Civil  Code. 

Details  of  falsje  pretence  or  fra/^  wit  essentiaX  to  iiuinflm^tj — See 
sees.  863  and  864;  also  see  sees.  853,  855,  859,  860,  as  to  stating  the 
otfence  and  the  ordering  of  particulars. 

SeoonS  offences^— -Bee  sees.  465,  963  and  964. 

IVMivlMit  kypotlMettllMi  •f  teal  pvap«vt7r-4tari«i  of  prooL 

422.  Every  one  who  pretends  to  hypothecate,  mortgage,  or 
otherwise  charge  any  real  property  to  which  he  knows  he  ha* 
no  legal  or  equitable  title  is  guilty  of  an  indictable  offence  and 
liable  to  one  year's  imprisonment,  and  to  a  fine  not  exceeding 
one  hundred  dollars. 

1^.  The  proof  of  the  ownership  of  the  real  estate  rests  with  th«^ 
person  so  pretending  to  deal  with  the  same. 

Ori^]— Sec.  373,  Code  of  1892;  R.S.C.  1886,  ch.  164,  sees.  92,  94. 

DetaiU  of  false  pretence  or  fra^  not  essential  to  indieiment] — See 
sees.  863  and  864;  also  see  sees.  853,  855,  859,  860,  as  to  stating  the 
offence  and  the  ordering  of  particulars. 

Second  offences] — Bee    sees.  465,  968  and  964. 

Fiaateleat  Mfaaves  ^f  fauid  naicr  cxeailtoau 

423.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  year's  imprisonment  who,  in  the  province  of  Quebec, 
wilfully  causes  or  procurer  to  be  seized  and  taken  in  execution 
any  lands  and  tenements,  or  other  real  property,  not  being  at 
the  time  of  such  seizure,  to  the  knowledge  of  the  person  causing 
the  same  to  be  taken  in  execution,  the  bona  fide  property  of  the 
person  or  persons  against  whom,  or  whose  estate,  the  execution 
is  iffiued. 

Origin]-— Sec.  374,  Code  of  1892 ;  BJ9.C.  1886,  ch.  164,  sees.  92,  95. 

Details  of  false  pretence  or  fraud  not  essential  to  indictment] — See 
sees.  863  and  864;  also  see  sees.  853,  855,  859,  860,  as  to  stating  the 
olfeaee  and  the  ordering  of  partieolats. 

Second  offences] — See  sees.  466,  963  and  964. 
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HoMer  of  Imm  of  grold  or  sflTor  Mine  MttMMMg  ewMTr-irBlijrfal 
sale  of  nlnod  goM  or  oflrorir— Uiiawfkl  pwoluwo  of  rooi, 
ore  or  qaarti  oontelBlagr  $ML  or  sIlTer  or  namoited  gold  or 
oflTor. 

4S54.  Every  one  is  guilty  of  an  iudictable  ofSence  and  liable 
to  two  years'  imprisonmeut^  who, — 

(a)  being  the  holder  of  any  lease  or  license  issued  Under 

the  provisions  of  any  Act  relating  to  gold  or  silver 
mining,  or  by  any  persons  owning  land  supposed  to 
contain  any  gold  or  silver,  by  fraudulent  device  or 
contriYiCice..  4fe|oaiids.  or -.attoBipU  to  defraud  >Hb 
Majesty,  or  any  person,  of  any  gold',  silver  o?^Bff ney 
payable  or  reserved  by  sjuch  lease,  or,  with  such 
intent  as  aforesaid^  conceals  or  makes  a  false  state- 
ment  as  to  the  amount  of  gold  or  silver  procured  by 
him;  or, 

(b)  not  being  the  owner  or  agent  of  the  owner  of  mining 

claims  then  being  worked,  and  not  being  theroaxito 
authorized  in  writing  by  the  proper  officer  in  that 
behalf  named  in  any  Act  relating  to  mines  in  force 
in  the  province  in  which  the  offence  is  alleged  to 
have  been  committed,  sells  or  purchases^  except  to 
or  from,  such  owner  or  authoriaed  person,  any  rock., 
ore,  mineral,  stone,  quartz  or  other  substance  con* 
taining  gold  or  silver  to  any  unsm^ttd,  or  anttfeaitd. 
or  unmanufactured  qr  partly  smelted,  partly iti^^ted 
or  partly  manufactured  gold  or  silver;,  or^, 

(c)  purchases  any  rock,  ore,  mineral^  stone,  quartz  or  othor 

substance  containing  gold  or  silver,  or  any  un- 
smelted,,  or  untreated,  or  immanufactured,  or 
partly  smelted,  partly  treated,  or  partly  manufac- 
tured gold  or  silver,  except  from  such  owner  or 
authorized  person,  and  does  not,  at  the  same  time, 
execute  in  triplicate  an  instrument  in  writing,  stat- 
ing the  place  and  time  of  purchase,  and  the  quantity, 
quality  and,  value  of  gold  or  silver  so  purchased,  and 
the  name  or  names  of  the  person  or  persons  frcMn 
whom  the  same  was  purchased,  and  within  ten  day^ 
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file  the  same  with  the  clerk  of  the  county  or  dis- 
trict court  of  the  county  or  district  in  irhich  the 
purchase  was  made,  or  with  the  officer  with  whom 
in  the  said  county  or  district  bills  of  sale  or  mort- 
gages of  personal  property  are  filed  or  deposited. 
(d)  The  two  next  preceding  subsections  (b)  and  (c)  shall 
not  extend  br  apply  to  the  Yukon  Territory. 

Orifffnh-8ec.  375,  Code  of  1892;  B.S.C.  1886,  ch.  164,  sees.  27,  28, 
29;  Canada  SUtutes,  1909,  8-9  Edw.  VII,  ch.  9. 

Sate  of  crude  gold  or  tUver  ore  by  unauthorieed  person}-^lTi  order 
to  eanstHute  a  sale  it  is  not  neoessary  that  the  piriee  should  be  H^^ 
by  the  contract;  it  is  sufficient  that  it  be  left  to  be  fixed  in  tlie  manner 
thereby  agreed.  The  maxim  "  id  cerium  est  quod  cerium  reddi  potest  " 
applies.    B.  ▼.  Barber  (Ont.),  17  Can.  Cr.  Cas.  236. 

Where  onamelted  ore  is  tnmed  over  to  a  smelter  proprietor  by  a 
person  having  no  mine  owner's  authority  under  sec  424,  upon  an 
agreement  to  pay  for  the  silver  realized  on  smelting,  the  tranjsactioin  is 
not  a  sale  merely  of  the  refined  silver  but  of  the  crude  ore,  and  is  an 
oifence  under  sec  424.    B.  v.  Barber  (Ont.),  17  Can.  Cr.  Cas.  236. 

Laying  property  in  His  Majesty  or  in  mining  licensee] — See  se^s. 
866,  893. 

Details  of  false  pretence  or  fraud  not  essential  to  indiotment'\-^'^iei 
sees.  86S  and  864;  and  see  sees.  853,  855,  859,  860,  as  to  stati|i^  tht 
oifence  and  the  ordering,  of  particulars. 

Second  offences'^ — See  sees.  465,  963  and  964. 

Search  foarrant  for  mined  gold  or  silver  unlawfully  possessed} — 
See  sec.  637,  750  (d). 

Unlawful  possession  of  crude  gold  or  silver  ore'] — See  sec.  424a,  637, 
750  (d). 

Theft  from  mine*]— -See  sees.  353,  378,  424,  424a,  637,  750  (d),  866, 
893. 

•  '  I 

Vaiiwhil  possession  of  roek,  ore*  or  quarts  containing  gold  or 
sIlTerr— Betermination  of  Talae«— Limitation  of  proceedings. 


Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years^  imprisonment  who,  having  in  his  possession,  or 
npon  his  premises,  with  his  knowledge,  any  rock,  ore,  mineral, 
stone,  or  quartz  of  a  value  of  not  less  than  twenty-five  cents  pei 
pound,  or  in  the  case  of  mica  of  a  value  of  not  less  than  seven 
cents  per  pound,  or  any  partly  melted,  partly  treated  or  partly 
manufactured  gold  or  silver  which  there  is  reasonable  ground  to 
suspect  hBB  been  stolen  or  has  been,  dealt  with  contrary  to  the 
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provisionB  of  paragraph  (b)  or  (c)  of  section  424,  is  unable  or 
refuses  to  account  satisfactorily  for  dr  prove  his  right  to  the 
possession  of  the  same. 

2.  If  in  any  proceeding  under  this  section  any  question  arises 
as  to  the  value  of  any  rock,  ore,  mineral^  stone  or  quartz,  the 
judge,  magistrate,  justice  or  other  ofScer  before  whotn  the  pro- 
ceeding is  pending  may  order  such  assay  or  assays^  test  or  tests, 
to  be  made  as  may  be  deemed  requisite  for  determining  such 
value. 

3.  "So  action  or  prosecution  for  a  violation  of  this  section 
shall  be  commenced  or  undertaken  in  any  part  of  Canada  unle<«s 
or  until  an  order  has  been  passed  by  the  Governor  in  Council 
declaring  this  section  to  be  in  force  in  such  part  oi^  Canada. 
Any  such  order  may  be  amended,  revoked  or  renewed  f  i:om  time 
to  time  in  whole  or  in  part  by  any  subsequent  order  in  council. 

4.  No  prosecuClbn  shall  be  had  under  this  section  unless  it 
had  been  initiated  on  the  information  or  complaint  of  a  manager 
or  director  of  a  mining  company  or  on  the  information  or  com- 
plaint of  some  one  thereunto  authorized  by  a  mining  company 
or  a  manager  or  director  thereof,  or  by  or  with  the  authority  of 
the  attorney  general  of  the  province  in  which  the  offence  i? 
alleged  to  have  been  committed,  or  by  the  owner  or  part  owner 
of  a  mine  who  deposes  under  oath  that  he  believes  that  lock^.ore, 
or  other  substance  similar  to  some  of  those  mentioned  in  this 
section  has  been  stolen  or  wrongfully  taken  from  the  mine. 

Orv^l-^'an.  Stattttes,  1910,  9-10  Edw.  VII,  ch.  12. 

Order  bringing  into  force] — See  Proclamation  bringing  into  fore^ 
in  Ontario  and  Quebec,  17  May,  1910,  43  Con.  Oaeetie,  3592. 

This  section  is  operative  only  in  such  districts  as  mav  be  Buned 
in  tluB  Order-in-Council  under  sub-sec.  (3),  and  the  pro(^matiyn  for  any 
district  may  be  revoked  in  like  manner. 

Search  wtmrant  for  mined  gold  or  silver  unlawfully  poeaeseJd^r^^e 
see  637,  750  (d). 

How  property  in  ores  may  he^laid} — Sees.  866  and  893^  which  deal 
specifically  with  offences  under  sees.  378  and  424,  probably  do  not 
apply  to  sec.  424a,  which  was  added  as  a  distinct  section  of  the  Code. 

Being  unable  or  refusing  to  accounfi — ^A  person  who  is  unable  or 
refuses  to  account  satisfactorily  for,  or  to  prove  his  right  to  the  pos- 
session of,  4he  ore  specified,  before  a  eonviction  is  liable  unddr  'sic. 
484a.    B.  v.  Karp,  41  O.L.B  540,  30  Can.  Cr.  Cas.  116,  13  0,W;N^.  435. 
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Fraud  [§^a] 

So  it  would  be  no  answer  to  a  charge  that  the  accused  had  not  been 
ihrat  ashed  and  gWen  opportunity  before  arrest  to  account  satisfactorily 
for  the  gold  or  silver  ore  he  was  carrying  concealed  on  his  person.  B.  ▼. 
Karp,  supra.  The  intention  of  sec.  424a  is  to  put  upon  persons  under 
reasonable  grounds  of  suspicion  of  having  stolen  any  of  the  valuable 
metals  mentioned  in  the  section,  or  of  having  dealt  with  them  contrary 
to  the  provisions  of  sec.  424,  sub-sees  (h)  or  (o),  the  onus  of  proof 
sneh  as  the  latter  part  of  sec.  424a  requires.  B.  v.  Karp,  supra,  per 
Meredith,  C.J.C.P. 

Second  offenoesl — See  sees.  465.  963  and  964. 


!•     »    I     '        -  »    <  •     .     I « 


Ww9Mtwtai«m  ttfte^,  il>iiuiiiB»  rtcaipt  for  g^ois  willMBt  MeelTtegr 
tbea^— AeeeptlBirt  etc,  false  receipt. 


425.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment,  who, — 

(a)  being  the  keeper  of  any  warehouse,  or  a  forwarder, 
miller,  master  of  a  vessel,  wharfinger,  keeper  of  a 
cove,  yatd,  harbour  or  other  place  for  storing  timber, 
deals,  staves,  boards,  or  lumber,  curer  or  packer  of 
pork,  or  dealer  in  wool,  carrier,  factor,  agent  or  other 
person,  or  a  clerk  or  other  person  in  his  employ, 
knowingly  and  wilfully  gives  to  any  person  a  writing 
purporting  to  be  a  receipt  for,  or  an  acknowledg- 
ment of,  any  goods  or  other  property  as  having  beeu 
received  into  his  warehouse,  vessel,  cove,  wharf,  or 
other  place,  or  in  any  such  place  about  which  he  is 
employed,  or  in  any  other  manner  received  by  him. 
or  by  the  person  in  or  about  whose  business  he  is 
employed,  before  the  goods  or  other  property  named 
in  such  receipt,  acknowledgment  or  writing  have 
been  actually  delivered  to  or  received  by  him  as 
aforesaid^  with  intent  to  mislead,  deceive,  injure  or 
defraud  any  person,  although  such  person  is  then 
unknown  to  him;  or 

(h)  knowingly  and  wilfully  accepts,  transmits  or  uses  any 
such  false  receipt  or  acknowledgment  or  writing. 

ar^^>*HSIee.  376,  Code  of  1892;  B.8.C.  1886,  ch.  164,  see.  73. 

*  K^Ufwingly  and  vAtfuUy  "1 — Compare  Code  sec.  509,  and  see  B.  v. 
Hayes,  6  Can.  Cr.  Cas.  357;  B.  v.  Macdougall,  15  Can.  Cr.  Cas.  466. 
B.  V.  Beaver,  9  O.L.B.  418,  9  Can.^r.  Cas  415.    Ex  parte  O'Shaughnessy, 
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8  Can.  Cr.  Cas.  136,  13  Que.  K.B.  178;  B.  v.  Tupper,  11  Can.  Cr  Cas. 
199 ;  R.  V.  Bridges,  13  B.CJK.  67,  12  Can.  Cr.  Cas.  548 ;  B.  v.  Barre,  15 
Man.  L.B.  420,  11  Can.  Cr.  Cas.  1;  McGilUvray  v.  Muir,  6  O.LJI.  154, 
7  Can.  Cr.  Cas.  360. 

S€Q(Md  offences] — See  sees.  465,  963  and  964. 

Acts  of  partners] — See  sec.  428. 

Details  of  false  pretence  or  frond  not  essential  to  indictment] — See 
sees.  863  and  864;  also  sees.  853,  855,  859,  860,  as  to  Btating  the 
offence  and  the  ordering  of  particulars. 

Frandnlent  dlspogal  of  Merehmiidise  as  to  wlileh  money  luw  Imcb 
•dTaneei  or  geevrltr  giroB  by  o— Blgae^  AWf  hi  ifofOMt 
— Exeeptlon.  ' 

426.  Every  one  is  guilty  of  an  indictable  oifence  and»  liable 
to  three  years'  imprisonment,  who, 

(a)  having,  in  his  name,  shipped  or  delivered  to  the  k^per 
of  any  warehouse,  or  to  any  other  factor,  agent  or 
carrier,  to  be  shipped  or  carried,  any  merchandise 
upon  which  the  consignee  has  advanced  any  money 
or  given  any  valuable  security,  afterwards,  with  in- 
tent to  deceive,  defraud  or  injure  such  consignee,  in 
violation  of  good  faith,  and  without  the  consent  of 
such  consignee,  makes  any  disposition  of  such  mer- 
chandise different  from  and   inconsistent  with   the 
agreement  made  in   that  behalf  between  him  and 
such  consignee  at  the  time  when  or  before  such 
money  was  so  advanced  or  such  security  given ;  or, 
{h)  knowingly  and  wilfully  aids  and  assists  in  making  sucb 
disposition  for  the  purpoj»e  of  deceiving,  defraudin'.* 
or  injuring  such  consignee. 
2.  No  person  commits  an  offence  under    this    section    wlio. 
before  making  such  disposition  of  such  merchandise,  pays  or 
tenders  to  the  consignee  the  full  amount  of  any  advance  ma*l«* 
thereon. 

Ori^inl— Sec.  377,  Code  of  1892 ;  B.8.C.  1886,  ch.  164,  see.  74. 

Aets  of  partners] — See  sec.  428. 

Details  of  foise  pretence  or  ffpud  not  essetUidl  ta  indk^mmUh-'See 
sees.  863  and  864;  also  seep.  853,  855,  859,  860,  as  to  stating,  the 
offence  and  the  ordering  of  particulars. 

Second  offences] — See  sees.  465^  968  and  964. 
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Every  one  is  guilty  of  aB  indictable  offence  and  liable 
to  three  years'  imprisonment  who, — 

{a)  wilfully  makes  any  {alse  etatement  in  any  receipt,  cer- 
tificate or  acknowledgment  for  grain,  timber  or 
other  goods  or  property  which  can  be  used  for  atiy 
of  the  purposes  mentioned  in  the  Bank  Act ;  or, 

(b)  having  given,  or  after  any  clerk  or  person  in  his  employ 
has,  to  his  knowledge,  given,  as  having  been  received 
by  him  in  any  mill,  warehouse,  vessel,  cove  or  other 
place,  any  such  receipt,  certificate  or  acknowledg- 
ment for  any  such  grain,  timber  or  other  goods  or 
property,  or  having  obtained  any  such  receipt,  cer- 
tificate. &T  Bckniowladgment,  and  after  having  en« 
doTsed  or  assigned  it  to  any  bank  or  person,  after- 
wards; and  without  the  consent  of  the  holder  or 
endorsee  in  writing,  or  the  production  and  delivery 
of  the  receipt,  certificate  or  acknowledgment,  wil- 
fully atieiiates  or  parts  with,  or  does  not  deliver  to 
such  holder  or  owner  of  sudj  receipt,  certificate  or 
acknowledgment,  the  grain,  timber,  goods  or  other 
property  therein  mentioned. 

OH^l—See.  378,  Code  of  1892;  B.8:G.  1886,  eh.  164,  see.  75. 

Acta  of  partners] — See  sec.  428. 

Details  of  false  pretence  or  fraud  not  essential  to  indictment] — See 
8ec8.  863  and  864;  also  sees.  853,  855,  859,  860,  as  to  stating  the 
offence  and  the  ordering  of  particulars. 

Second  pffenc^^] — See  sees.  465,  963  and  964. 

Transfers  i»  /rand  of  Bank  on  security  under  >  the  Bank  .^ctl^HBee 
the  Baak  A«t,  Can.,  1913,  ch.  9  and  amendiamita,  1915,  eh.  1,  and  1916» 
oh.  10. 

Uader  the  Bank  Al^t  it  ia  an  offence  <or  a.  Bank  to  Acquire,  except- 
in  HciQord&^ce  with  that  Act,  any  waTehomte  reoeipt,  bill  of  lading  or 
other  Mearity  pioyided  f|pr  by  sees.  86-90  of  iheBwih  Aet,  1918*    3-4* 
Geo.  V,  Can.,  ch.  9,  sea  141.  •  Any  person  having  knowledge  of  the 
holding  by'abank  of  a  warehouaB  receipt,  bUl  of  lading, -or  seeority  by 
receipt  ^NH^Ially  -pioiirid^d  4of  tuder  the  Bank  Aet  is  liable  to  impriion^, 
meni  for  a  term  not  eseofAing  threo  yeara  if.  he  trantrfors  or  withholds 
the  goo^a  coyaved  thereby  ia  fraud  of  the  Bank.  Bsaik  Act,  1913,  Can., 
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oh.  »,  tee;  144.  A»  1o  friudtf  hfr  otesitin^.  M^  Oode* ««».» tMn  «fith*ia^ 
corporations  in  Canada  must  be  aollMftad  ^iiHet^Pteg0atyi*9n%Tdf  a 
branch  of  the  Government,  before  commencing  a  banking  bMHipsa. 
And  any  person  is  guilty  of  an  offence  against  the  Bank  Act  if  he  uses 
the  word  "bank"  or  the  words  "savings  bank/'  ''banking  company/' 
"  banking  house,"  *'  banking  association/'  or  "  banking  institution  "  (or 
any  word  or  words  of  import  equivalent  thereto  in  any  foraign  language) 
in  any  sign  or  in  an  advertisement  or  in  a  title  to  represent  or  describe 
his  business  or  any  part  of  his  business  without  being  authorized  so  to 
do  by  the  Bank  Act  or  by  some  other  statute.  Bank  Act,  1913,  Can., 
ch.  9,  sec.  156.  But  it  is  to  be  noted  that  the  selection  of  inhibited 
terms  does  not  include  the  word  banker.  A  private  banking  business 
may,  it  seems,  be  conducted  under  an  individual  name  with  the  word 
"  banker "  added,  but  not  the  word  '*  bank "  or  any  of  the  other  in- 
hibited words.  Exceptional  facilities  for  taking  security  from  their 
wholesale  and  manufacturing  customers  are  provided  by  the  Bank  Act 
for  the  beneAt  of  banks  having  Canadian  incorporation  or  charter  or 
British  or  other  banks  Who  have  obtained  the  neeesMify  license  from 
the  Canadian  Treasury  Board  to  operate  a  banking  business  in  Canada. 
This  security  is  evidenced  by  a  statutory  form  of  receipt  provided  by 
the  Bank  Act,  which  does  not  require  registration  as  a  chattel  mort- 
gage would,  except  as  to  security  given  by  a  farmer  on  his  live  stock 
under  the  amendment  made  to  t^e  Bank  Act  in  1919,  by  6-7  Geo.  V» 
Can.,  eh.  10.  Its  operation  as  a  security  is  lindtsd  to  the  cases  for 
which  the  Bank  Act  providesu 

A  bank  may  also  lend  money  to  the  owner,  tenant  or  occupier  of 
land  for  the  purchase  of  seed  grain  upon  the  security  of  any  crop  to 
be  grown  from  such  seed  grain.  The'  security  may  be  taken  in  the 
form  set  forth  in  schedule  O.  to  tbe  Bank  Act^  or  in  a  form  to  the  like 
effect.  The  bank  by  virtue  of  such  security  acquires  a  first  and  pre'fer- 
ential  lien  and  claim  for  the  sum  secured  and  interest  thereon  upon  the 
seed  grain  purchased  and  the  crop  covered  by  the  security,  as  well  be- 
fore as  after  the  severance  of  the  crop  from  the  soil,  and  upon  the 
grain  threshed  therefrom,  and  acquires  the  same  rights  and' powers  in 
respect  of  such  seed  grain  and  of  the  grain  so  threshed  as  if  it  bad 
acquired  such  rights  and  powers  by  virtue  of  a  warehouse  receipt.  The 
bank  has  the  right,  througit  its  servants  or  agents  in  dase  of  negleet 
to  care  for  and  harvest  the  crop,  or  in  case  of  any  attempt  to  dispose 
of  the  crop  without  the  oonsent  of  the  bank  or  in  ease  of  the  seiAire 
of  the  crop  under  process  of  law,  to  enter  upoti  the  land  upon  which 
the  crop  is  grown,  to  take  possession  of,  care  fbr  and  harvest  the  erop 
and  ihreA  the  grain.    6  Oeo.  V,  1919,  Can.,  ch.  1. 

A  bank  may  lend  money  to  any  whfolesale  pnrdhaser  er  shipper  of 
or  dealer  in  products  of  agriculture,  the  forest^  quarry  and  miAei  or 
the  sea,  lakes  and  rivers,  or  any  wholesale  pvrdunM*  or  shipper  of  or 
dealer  in  live  stock  or  dead  stock  or  the  prodMts  thereof,  upon  the 
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scM&ttU0r.of.4iicli  pI1ldBet6»»«r<l»^8llA'Mf6<«toflk><d^lf»edtb9.0rZ.a^ 
Can.  (1916),  eh.  10 ),  or  dead  stock  or  the  products  thereof;  an4  to  a 
farmer  upon  the  security  of  his  threshed  grain  grown  upon  the  farm; 
and  to  any  person  engaged  in  business  as  a  wholesale  manufactarer  of 
any  goods,!  wares  and  niei>chssdise,  upon  the  seeurity  of  the  goods, 
wares  and  i^erehandis^  manulactorfld  by  him,  ox  procured  for  such 
manufacture.  If,  with  the  consent  of  the  bank^  the  products,  goods, 
wares  and  merchandise,  live  stock  or  dead  stock  or  the  products  thereof, 
upon 'the  secarity  of  which  money  has  been  so  loaned  are  renoved  and 
other  prodoets,'  goods,  wares  and  merchandise,  liye  stock  and  dead 
stock,  or  the  products  thereof  of  substantially  the  same  character,  are 
respectively  substituted  therefor,  then  to  the  extent  of  the  value  of 
the  products,  goods,  wares  and  n^fpti«|»diSH  ^T\]vff,BUKH  ^z^9A  vMk 
or  the  products  thereof  so  removed,  the  products,  goods,  wa^ es,  and 
merchandise,  live  stock  or  dead  stock  or  the  products  thereof  so  substi- 
ttttM  are  covered  by  such  security  as  if  originally  covered  thereby;  but 
failure  to  obtain  the  consent  of  the  bank  to  any  such  substitution  does 
not  affect  the  validity  of  the  security  either  as  respects  any  produets, 
goods,  wares  and  merchandise,  or  live  stock  or  dead  stock  or  the  pro- 
duels  thereof  actually  substituted  aihaf  Oresaid  or^  in  any  other  particular. 
Any  such  security  may  be  given'  by  the  owner  of  the  said  products, 
goods,  wares  and  merchandise,  stock  or  products  thereof,  or*  grain. '  The 
security  may  be  taken  in  the  form  set  forth  in  schedule  G.  to  the  Act, 
•leiv^  «hsilikefeir^ol!Mirhe(fi«*  A(^M*<Mo.  ¥;  <10IS>;' «h.  9,  sec.  ^. 

The  bank  acquires  the  ^idh'e' Vi^hts'toid  pbwie¥s  ifn  res^Vtit  of  the 
produets,  goods,  wares  and  merchandise,  stock  or  produets  theiedF,  or 
gfaiA  Gopered,  thereby  sa  if.  it  i^^  ^cq^^ed^  th^  same  by.  virtue  of  a 
warehouse  receipt;  provided,  however,  that  the  wa,ges,  sp^aries  or  other 
remuneration  of  persons  employed  by  any  wholesale  purchaser,  shipper 
or  dealer,  b^  any  wholesale  manufacturer,  or  by  any  farmer  in  connec- 
tiCm  witk  any  of  the  several  Whdlesale  businesses  reared  to,  or  in 
connection  witk  the  farm,. owing* in  Mspeol  of  a  period;  not  exceeding 
three  )nyM»tj^H»  shall  be  a  chfirge  upon  the.  i^pperty  coyisred  by  the  said 
security  in  priority  to  the  claim  of  th^  bank  thereunder,  and  such 
wages,  salaries  or  other  remuneration  shall  be  paid  by  the  bank  if 
the  bank  takes  possessioh  or  in  any  way  disposes  of  the  said  security 
or  of  the  products,  goods,  wares  and  merchandise,  stock  or  products 
thereof,  or  gfrain  covered  thereby.  The  Bank  Act,  3-4  Geo.  Y,  (1913), 
Co.  V,  seCk  oo. 

Ooods  purchased  from  the  wholesiJtt  manufacturer  thereof  in  the 
i»rdinary  coviae  of  hnaoinass  without  notice  that  he  has  given  security 
tUeveoiL'to  a  t^nk  under  sees.  8l9  to  88  of  the  Act,  will  become  the 
property  of  the  purchaser  free  from  any  claim  oJ(.  the  bank  under  the 
security^  Qank  of  Montreal  v.  Tudhope,  Anderson  &  Co.,  21  Man.  B. 
380;  National  Mercantile  Bank  v.  Hampson,  5  Q.B.D.  177. 
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Sxeeptfen  m  to  tenoeeat  ipartaMiii*— 4>ff€Bee8  vBd«r  sees.  42MS7. 

428.  If  any  offence  mentioned  in  any  of  the  three  section  r 
last  preoeding  is  cominitted  by  the  doing  of  anything  in  the 
name  of  any  fivm^  oompanj  or  eopartnership  ef  perMHiB,  thi- 
person  by  whom  such  thing  is  actually  done,  or  who  connives 
at  the  doing  thereof,  is  alone  guilty  of  the  offence. 

OH^]~-See.  379,  Code:  of  1862;  B.6.0.  1886,  eh.  164,  tec  76. 
IfMocent  partners] — Sec.  428  dednres  an  exception  to  'sees.  4i25, 426, 
427  ae  Tegards  innocent  t)aTtnerB. 

•  •        * 

BelUig^Tessel  w  wreek  irMottl  tllte. 

429.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who,  not  having  lawful  title 
thereto,  sells  any  vess^  or  -wreak  fomnd  witiiin'the  limits  of 
Canada. 

.    OfVMi]— «ec«  380,  Code  of  1892;  |K.S«G<  1886,  eh.  81,  see.  36  (d): 
"  Wreck  "'^'-'Bee  deflnlti^ii  in  8ec«  2  (41). 
Seocfnd  offences] — See  sees.  465,  968-  and  964^ 

.'••"■•  '      • 

Seeretfaisr   wrMk»    eler-^JfeeeiaTiBr    wve^kr-Otker   dealtegs    wMh 
wredu— BoftNUog  wrecked  resseL 

430.  Every  one  who^ — 

(a)  secretes  any  wreck,  or  defaces  or  obliterates  the  marks 

thereon,  or  uses  means  tq  disguise  the  fact  that  it  is 
wreck,  or  in  any  manner  conceals  the  chi^racter 
thereof,  .or  the  fact  tbat  the  same>'  is  wrecks  from!  any 
petson  entitled  to  inquire  intof  the  same;  or^ 

(b)  receives  any  wreck,"  knowing  the  same  to'  be^ wredc,  from" 

any  person  otiier  than  the  Owner  thereof  or  the 
receiver  of  wrecks,  and  does  not  within  forty-eight 
hours  inforpa  the  receiver  thereof;  or, 

(c)  offers  for  sale  or  otherwise  deals  with  aay  wrecks  know- 

ing it  to  be  a  wreck,  not  having  a  lawful  title  to  sell 
or  deal  with  the  same;  or, 

(d)  keeps  in  bis  possession ' any  wrede,  knofwing  it  to. be 

wreck,  without  a  lawful  title  so  to  ke^  the  SBifie, 
for  any  time  longer  than  the  time  reasonably 
necessary  for  th6  delivery  of  the  same  to  the  receiver ; 
or, 
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[e)  boards  any  vessel  whidi  is  wwefced,  strstnded  o^  lA* dis- 
tress against  the  will  of  the  master^  imless  thft  pdrson 
.  ao  boarding  is,  or  acts  by  oommand  of  the  receiver; 
is  guilty  of  'an  offence  punishable  on  indictment  with  two  years' 
imprisoniaenty  and  on  summary  oonviciion  before  two  justices 
with  a  penalty  of  four  hundred  dollars  or  six  months^  imprison- 
ment with  or  without  hard  labour. 

OriiM^S^  381,  Code  of  li^2;  B.8.C.  1886,  eh.  81,  see.  37. 

**  Wraop "}r-'Th%  word  V  wreck"  as  here  used  ineludes  the  cargo, 
stores  and  ^ekle  of  any  vessel  and  all  parts  of  a  vessel  separated 
therefrom,  and  also  the  property  of  shipwrecked  persons,  (Code  sec  2, 
sub-sec.  (41)  ),  including  any  person  belonging  to^  on  board  of,  or 
having  quitted  any  vessel  wrecked,  stranded  or  in  distress  at  any  pl&ce 
in  Canada.    Code  sec.  2,  sub-sec.  (33). 

Second  d#«noe0]-^'See  sees.  465,  963  and  964. 

First  offence  on  summary  eormetion'i — See  sec.  729. 

Joint  offenders  on  summary  conviction^ — See  sec  728. 

Ppgf  JMiplng  oM  Buustae  «tMei  from  penoa  imaNr  slxteeiik-^lleMlfiiig 
old  ■Mine  stares^-^Having  In  possession. 

431.  Every  person  deiskliug  in  old  marine  atoces  -of  .any  r  de- 
scription, including  anchors^  cables,  sails,  "junt,  i!t)n,  cof)per, 
bra89^  lead  or  otlier  marine  stores,  who,  by  himself  or.  his  agent, 
purchases  any  old  "marine  stores  from  any  person  under  the  age 
of  sixteen  years,,  is  guilty  of  an  offence  and  liable,  on  summary 
conviction,  to  a  penalty  of  four  dollars  fo^  the  first  offenofe  and 
of  six  dollars  for  every  subsequent  offence.  ^. 

2.  Every  such  person  who,  by  bimself  or  his  agent,  purchases 
or  receives  any  old  marine  stores  into  his  shop,  prejnises  or  place 
of  deposit,  except  in  the  daytime  between  sunrise  and  sunset, 
IS  guilty  of  an  ofltence  fknd  liable,  on  summary  con  virion,  to  a 
penalty. of  five  dollars  for  the  first,  offence  and  of  seven  dollars 
for  eve<y  subsequent  offence. 

3.  IJvery  person,  purportpg  to  be  a  dealer  in  old  marine 
stores,  on  whose  premises  any  such  stores  which  have  been  stolen 
are  found  secreted,  is  guilty  of  an  indictable  offence  and,  liable 
to  five  years'  imprisonment.  ^ 

Or^^]— Sec.  382,  Code  of  18d2;  B-a-C.  1886,  clu  81,  sec^  35;  Mer- 
chant Shipping  Act,  1894,  (Imp.),  sec.  540. 

First  offence  on  summary  convictionl — See  sec.  729. 
Joint  offenders  on  stimmitry  conviction'] — Sbe  sec'  72$. "   ' 
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IbrkB  lo  he  used  on  p«bUe  stores* 

482.  The  marks  specified  in  this  section  in  thftt  behalf  may 
be  applied  in  or  on  any  public  stores  to  denote  His  Majesty^s 
property  in  such  stores^  or  to  denote  any  inspection  or  alpproval 
of  any  pnblic  stores  by  any  ofiSoer  or  person  acting  fot  His 
Majesty,  whether  such  inspection  or  approval  is  made  or  ^fren 
during  the  course  of  the  manufacture,  production  or  delivcfry 
of  sudi  stores  for  or  to  His  Majesty,  or  prior  t^or  after  the 
delivery  or  acceptance  of  such  stores  to  or  by  His  Majesty*. 

[The  words  following  "  such  stores  "  in  the  third  litie  were 
added  by  Order  in  Council,  Feb.  24,  1917,  under  the  War 
Measures  Act,  1914;  see  Can.  Stat.,  1918,  xxxiv.] 


Marks  appropriated  for  HU  Majesty's  use  in  or  on  Uaval,  MiHtary, 
Ordnance,  Barraole,  Hospital  and  ViotualUng  Stores, 


Stores. 
HeanDen  eopdage  astb  mive  rope. 


Canvas,    fearnought,    bammocks 

and  seamen's  bags. 
Bunting. 
Candles. 


Timber,  metal  and  other  stores 
not  before  enumerated. 


Marks. 

Whtto'i  blanks  <M«  AiilosMd'^tfM^lls 
. .  told  up»i»lih  alia  lyarlib 'and  the 

wire,  respectively.        .  4»» 
A  blue  line  in  a  serp^ntinft'fbrm. 

A  double  tape  in  the  warp. 

Blue  or  red  cotton  threadk  In 
eaoh  wiok,  or  wicks  of  red 
cotton. 

The  broad  arrow,  with  or  with- 
out the  letters  W.D. 


Marks  appropriated  for  use  on  stores^  the  property  of  His  Majesty  in 

the  right  of  his  Oovemment  of  Canada, 


Stores 


Public  stores. 


Militia  stores. 


Marks. 

The  name  of. any  pubUe  d^art- 
ment,  or  the  word  '  Canada,' 
either  alone  or  in  combination 
with  a  Crown  or  t^.-  Royvil 
Arms. 

The  broad  arrow  within 'the  let- 
ter "  C."    . 


The  Governor  in  Council  may  also  prescribe,  by  notice  pub- 
lished in  The  Canada  Gazette,  what  additional  or  other  marks 
are  appropriated  for  his  Majesty's  use  in  or  on  naval,  military, 
militia  or  other  stores  and  property,  whether  such  stores  or 
property  belong  to  His  Majesty  in  the  right  of.  his  Government 
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of  Canada,  or  in   tlie  right  of  any  other  of  Hi«   Majesty 'b 
DeminionB. 

2.  It  shall  be  lawful  for  any  public  department,  and  the  con* 
tractors,  officers .  and  workmen  of  such  department,  to  apply 
such  marks,  or  any  of  them,  in  or  on  any  such  stores. 

OfisM—Bee,  384,  Code  of  1S92 ;  6  and  7  Edw.  VII,  eh.  7 ;  3  and  4 
Oeo.  V,  ch.  13,  sec.  17;  Order-in-Coundl,  Can.,  Feb.  24,  1917;  Public 
Stores  Act,  1S75  (Imp.),  38-39  Vict.,  ch.  25. 

Unlawful  appUcatian  of  Government  marJc'\ — See  B.  v.  Currie,  13 
O.W.N.  198. 

0 fences  to  public  stores} — See  sees.  2,  sab-sec.  (28),  432-437,  636, 
991. 

UnlawfoUy  applying  Go?emineDt  marks. 

4S3.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment,  who,  without  lawful  authority  the 
proof  of  which  shall  lie  on  him,  applies  any  of  the  said  marks 
in  Of  on  any  public  stores. 

Ofi^wl—Sec.  385,  Code  of  1892 ;  50-51  Vict.,  Can.,  ch.  45,  sec.  4. 
Evidence  of  enlistmenti — See  sec.  991  (1). 
Second  offences} — See  sees.  465,  963  and  964. 

Oblitontiagr  murks  frpm  pvbllc  stores. 

434.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment,  who,  with  intent  to  conceal  Hi^ 
Majesty^a  property  in  apy  public  stores,  take^.out,  destroys  or 
obliterates,  wholly  or  in  part,  any  of  the  said  marks. 

prigin}--Bee.  386,  Code  of  1892;  50-51  Vict.,  Can.,  ch.  45,  sec  5. 
Evidence  of  enlistment} — See  sec.  991. 
Second  offences}'-'8ee  sees.  4^5,  963  and  964. 

Ualawfiil  possesBloB*  sale»  etc*  of  pvblle  stores. 

435.  Every  one  who,  without  lawful  authority  the  proof  of 
which  lies  on  him,  receives,  possesses,  keeps,  sells  or  delivers 
any  public  stores  bearing  any  such  mark  as  aforesaid,  knowing 
them  to  bear  such  mark,  is  guilty  of  an  offence  punishable  on 
indictment  or  on  summary  conviction,  and  liable,  on  conviction 
on  indictment,  to  one  year's  imprisonment,  and,  if  the  value 
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thereof  does  not  exceed  twenty-^five  dollars,  on  summary  oon* 
victioii  before  two  justices,  to  a  fine  of  one  hundred  dollars  or 
to  six  months'  imprisonment  with  or  without  hard  labour. 

Origin]— Sec.  387,  Code  of  1892 ;  50-51  Vict.,  Can.,  ch.  48,  sees. 
6  and  8. 

"Public  stores"} — ^For  definition,  see  sec.  2,  sub-a^cs  (28)  and  (34). 
.  "  Knowing  them  to  hear  stkch  mark  *'] — Tt^ese  worda  give  statatory 
confirmation  to  the  interpretation  laid  down  in  Beg.  ▼.  Sleep^ 
8  Cox  C.C.  472,  The  prisoner  had  possession  of  government  stores 
some  of  which  were  marked  with  the  broad  arrow.  He  was  indicted 
under  a  statute  which  made  it  a  criminal  offence  for  any  person  to 
have  stores  or  goods  so  marked  in  his  **  custody,  possession  or  keeping." 
The  jury  in  answer  to  a  question  whether  the  prisoner  knew  that  the 
copper  or  any  part  of  it  was  marked,  answered,  "  We  have  not  sufiScient^ 
evidence  before  us  to  show  that  he  knew  it.'^  Held,  that  it  was  neces- 
sary for  the  prosecution  to  show  affirmatively  a  possession  by  def eju^fuit 
with  knowledge  that  the  stores  were  marked  with  the  broa4  arrow. 
Cockbum,  C.J.,  said: — "The  ordinary  principle  that  there  must  be  a 
guilty  mind  to  constitute  a  guilty  act  applies  to  this  case  and  must 
be  imported  into  this  statute.  It  is  true  that  the  statute  says  nettling 
about  knowledge,  but  this  must  be  imported  into  the  statute."  But  see 
sec.  991,  sub-sec.  2,  as  to  presumption  of  this  knowledge  in  certain  eases 
where  junk  dealers  are  concerned. 

First  offenoe  on  summary  conviction] — See  sec.  729. 

Second  offences] — See  sees.  465,  757,  963,  964,  982. 

Joint  offenders  on  summary  coniHct»on]-^feee  sec.  728. 

Evidence  of  enlistment] — ^See  sec.  991  (1). 

Being  in  possession  without  being  able  to  )o8tif]r«--SvB»oni«f 
former  possessorsr— Every  onlawfal  possessor  liable. 

436.  Every  one,  not  being  in  His  Majesty's  service,  or  a 
dealer  in  marine  stores  or  a  dealer  in  old  metals,  in  whose  posses- 
sion any  public  stores  bearing  any  snch  mark  are  fonnd  who, 
when  taken  or  summoned  before  two  justices,  does  not  satisfy 
such  justices  that  he  came  lawfully  by  such  stores,  is  guilty  of 
an  offence  andj  liable,  on  silmmary  coiiviction,  to  a  fine  of  twenty- 
five  dollars.  .  •.» 

2.  If  any  such  peraou  satisfieB  such  justices  that  hie  came 
lawfully  by  the  stores  aO  found,  the  justices,  in  their  discretion, 
as  the  evidence  given  or  the  circumstances  of  the  case  require, 
may  summon  before  them  every  person  through  whose  hands 
such  stores  appear  to  have  passed. 
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3.  Every  one  who  has  had  possession  thereof,  who  does  not 
satisfy  such  justices  that  he  came  lawfully  by  the  same,  is  liable, 
on  summary  conviction,  of  having  had  possession  thereof,  to  a 
fine  of  twenty-five  dollars,  and  in  default  of  payment  to  three 
months'  imprisonment  with  or  without  hard  labour. 

Otvin]— Sec.  388,  Code  of  1892;  50-51  Vict.,  Can.,  ch.  45,  sec.  9. 

"Pitblio  stores  "1— Bee  definition  in  sec.  2,  sub-sees.  (28)  and  (34). 

Search  for  TpubXic  stores  by  peace  officerl — See  sec.  636. 

Evidence  of  enlistment} — iSee  sec.  991. 

First  offence  on  summary  conviction] — See  sec.  729. 

Joint  offenders  on-swfimary  conviction} — See  sec.  728. 

rmmt^pt^  in  j^oi^ieetlpj^  ;ifith,  ^^  ^t^pt  fllltoiy  fit^^     .    . 

436a.  Every  person  is  guilty  of  an  indictable  offenee  «nd 
liable  to  imprisonment.  |or  two  years^  pr  to  a  fine  not  exceeding 
five  thousand  dollars,  or  to  both  imprisonment  and  fine,  who 
knowingly  sells  or  delivers,  or  causes  to  be  sold  or  delivered, 
to  His  Majesty  or  to  i^y  officer  or  servant  of  His  Majesty, 
a»ny  defective  military^  militia  or  naval  stores  of  any  kind  or 
descriptian,  whether  such  stores  are  for  His  Majesty  in  the  fight 
of  His  Government  of  Canada^  or  in  the. right  of  any  other  of 
His  Majesty's  dominions,  or  who  in  any  way  commits  any  act 
of  dishonesty,  fraud,  or  deception  upon  His  Majesty  or  any  of 
Hifi  Majesty's  officers  or  servants  in  connection  with  the  sale 
or  lease  or  purchase  or  delivery  or  manufacture  of  such  military, 
militia  or  naval  stores. 

2.  If  any  offence  referred  to  in  this  section  is  committed  by 
a  body  corporate,  (every  director,  officer,  agent  and  employee  of 
such  body  corporate  who  has  knowingly  taken  any  part  or  share 
in  such  fraud,  dishonesty  or  deoeptkin,  or  who  knows  or  had 
reason  to  suspect  that  such  fraud,  dishonesty  or  deception  w6uld 
be  or  was  being  committed,  or  knows  or  had  reason  t6  suspect 
that  such  fraud,  dishonesty  or  deception  has  been  committed, 
and^does  iiot«t  obcq. inf oi^i^^iSk^dfaje^ty  thereof^  sl^U  be  M]3^ 
»weli  as-ijie  body 'ooiporate  to* 'the.  peiialties  imposed  i by  this. 
section  in  all  respects  as  if  such  offence  was  committed  )qr;|aid 
director  or  other  person,  and  every  such  body  corporate,  director 
or  other  person  convicted  of  such  offence  shall  be  thereafter 
incapable  of  contracting  with  His  Majesty  or  with  any  of  His 
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Majesty's  officers  or  servants  or  of  holding  any  contract  or  office 
with,  from  or  under  Him  or  tiiem,  or  of  receiving  any  benefit 
under  any  contract  so  made. 

Origini — Canada  Statutes,  1915,  5  Geo.  V,  ch.  12. 

Officer  or  servant  of  His  Majesiyi — As  to  evidence  of  enlistment  or 
enrolment,  see  sec.  991. 

**  Stores  "1 — See  definition  in  sec.  2  (34),  taken  from  sec.  383  of 
the  Code  of  1892. 

Details  of  false  pretence  or  fraud  not  essential  to  indictinenfl — See 
sees.  863  and  864;  also  sees.  853,  855,  859,  860,  as  to  stating  the 
offence  and  the  ordering  of  particulars. 

Second  offencesi — See  sec.  465.  757,  963,  964,  982. 

SearehlDg  for  stoiH^ii  iiear  ttls  Ifeaje^iy^s  Ve^sdij,  ^UUrfk  ffi'iMti^'  * 

43T.  Every  one  who,  without  permission  in  writin^^^froni 
the  Admiralty,  or  from  some  person  authoi^ized  hy  the  Admiralty 
in  that  behalf,  creeps,  sweeps,  dredges,  or  otherwise 'searches  for 
stores  in  the  sea,  or  any  tidal  or  inland  water,  within  one  hundred 
yards  from  any  vessel  belonging  to  His  Majesty  ot  in  His 
Maiest3r^s  service,  or  from  any  mooring  place  or  anchoring  place 
appropriated  to  such  vessels,  or  from  any  mooring  belonging 
to  His  Majesty,  or  from  any  of  His  Majesty's  wharfs  of  docks, 
or  victualling  or  steam  factory  yards,  is  guilty  of  An  Offence 
and  liable,  on  summary  conviction  before  two  justices,  to  a  fine 
of  twenty-five  dollars,  or  to  three  months'  imprisonment,  with 
or  without  hard  labour. 

Ort^»]— Sec.  389,  Code  of  1892;  50-51  Vict.,  Can.,  ch.  45,  sees.  11 
and  12. 

**  Admiralty '*} — See  definition  in  sec.  335  (h)  and  see  Code  sec.  8. 

"Stores"}— B^  definition  in  sec.  2  (34). 

Search  for  publie  stores  hy  peace  offieer^^'See  see.  .036. 

Evidenee  of  enliwtmeni'] — ^Bee  see*  991. 

Joint  offenders  on  summary  conviction]—:^^  sec.  728. 

First  offence  on  summary  conviction] — See  sec.  729, 

Recefrlng  elothliiir  or   fnnltttre   ffren   MiUm   «r  iftuaimiB^^ 
Cban^ir  the  MfUar^r-lUmMmg  prevftiiina  iron   Mitocw 

438.  Every  one  who, — 

(a)  buys,  exchanges  or  detains,  or  otherwise'  receives  imm 

any  soldier,  militiaman  or  deserter  any  arms,  doth- 

ing  or  furniture  belonging  to  HisMajesty^  or.  any 
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such  articles  belonging  to  any  soldier^  militiaman 
or  deserter  as  are  generally  deemed  regimental  neces- 
saries according  to  the  custom  of  the  army;  or, 

(b)  causes  the  colour  of  such  clothing  or  articles  to  be 
changed;  or, 

{c)  exchanges,  buys  or  receives  from  any  soldier  or  militia- 
man, any  provisions,  without  leave  in  writing  from 
the  oflScer  commanding  the  regiment  or  detachment 
to  which  such  soldier  belongs; 

is  guilty  of  an  offence  punishable  on  indictmenft  or  on  summary 
conviction  and  liable  on  conviction  on  indictment  to  five  years' 
imprisonment,  and  on  summary  conviction  before  two  justice^ 
to  a  penalty  not  exceeding  forty  dollars,  and  not  less  than 
twenty  dollars  and  costs,  and,  in  default  of  payment,  to  six 
months'  imprisonment  with  or  without  hard  labour. 

Origin]— Sec.  390,  Code  of  1892;  B.S.C.  1886,  ch.  169,  sees,  2  and  4; 
Army  Act,  1881,  Imp.,  sec.  156. 

Proteouior's  ihare  of  fine] — See  sec.  1042. 

Joint  offenderB  on  ^wmmary  oowvietion] — See  sec.  728. 

Firtt  offenoe  on  mtmmary  eonviction] — See  sec.  729. 

Second  offences]— See  sees.  465,  757,  963,  964,  982. 

Soldier  fnaJeing  away  with  equipment} — For  making  away  with  his 
arms,  ammunition,  equipments,  instruments,  clothing,  regimental  neces- 
saries or  any  horse  of  which  he  has  charge,  a  soldier  is  liable  under 
military  law  to  suffer  imprisonment  on  conviotion  by  court  martial. 
Army  Act,  Imp.,  sec.  24 ;  Militia  Act,  Can.  It  is  also  a  military  offence 
for  the  soldier  to  lose  by  his  culpable  neglect  any  of  the  things  men- 
tioned, or  to  wilfully  injure  them.  Army  Act,  Imp.,  sec.  24,  sub-seCi  (2) 
and  sub-sec.  (4). 

Buying  or  taking  in  pawn  from  soldier  his  military  deoorationSf 
medaU,  eteJ] — See  the  Army  Act,  44-45  Vict.,  Imp.;  ch.  58,  sec.  166,  168, 
169,  190  (18),  190  (23) ;  B.  y.  Brine,  8  Can.  Cr.  Cas.  54;  Laws  v.  Bead, 
63  Ljr.Q.B.  683;  Code  see.  8. 

It  is  a  military  offence  punishable  on  court  martial  for  a  soldier  to 
pawn,  sell,  destroy  or  otherwise  make  away  with  any  military  decoration 
granted  to  him.    Army  Act,  Imp.,  see.  24,  8ob-see<  (3). 

Reeefrinir  necessaries  from  seamen  or  maifnea. 

439.  Every  one  who  buys,  exchanges,  or  detains,  or  other- 
wise receives  from  any  seaman  or  marine,  upon  any  account 
whatsoever,  or  has  in  his  possession  any  arms  or  clothing,  or 
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any  articles,  belonging  to  any  seaman,  marine  or  deserter,  as 
are  generally  deemed  necessaries  according  to  the  custom  of 
the  navy,  is  guilty  of  an  offence  punishable  on  indictment  or  on 
summary  conviction  and  liable  on  conviction  on  indictment  to 
five  years'  imprisonment,  and  on  summary  conviction  before 
two  justices  to  a  penalty  not  exceeding  one  hundred  and  twenty 
dollars,  and  not  lese^  than  twenty  dollars  and  costs,  and  in  default 
of  payment  to  six  months'  imprisonment. 

Origin]-— Sec.  391,  Code  of  1892 ;  R.S.C.  1886,  ch.  169,  sec.  3  and  4 ; 
Seamen's  Clothing  Act,  1869,  32-33  Vict.,  Imp.,  eh.  67. 
"  Seamim"} — See  definition  in  sec.  335  (q). 
First  offence  on  summary  conviction] — See  sec.  729. 
Second  offences]— See  sees.  465,  757,  963,  964,  982. 
Joint  offenders  on  summary  conviction] — See  sec.  728. 
Prosecutor* s  share  of  fine] — See  sec.  1042. 

Receiringr  seaman's  propertjr  unless  In  ignorance  or  on  sale  by 
antliorlty. 

440.  Every  one  who  detains,  buys,  exchanges,  takes  on  pawn 
or  receives  from  any  seaman  or  any  person  acting  for  a  seaman, 
any  seaman's  property,  or  solicits  or  entices  any  seaman,  or  is 
employed  by  any  seaman  to  sell,  exchange  or  pawn  any  seaman's 
property,  unless  he  acts  in  ignorance  of  the  same  being  a  seaman's 
property,  or  of  the  person  with  whom  he  deals  being  or  acting 
for  a  seaman,  or  unless  the  same  is  sold  by  the  order  of  the 
Admiralty  or  commander  in  chief,  is  guilty  of  an  offence  punish- 
able on  indictment  or  on  summarv  conviction  and  liable  on 
conviction  on  indictment  to  five  years'  imprisonment,  and  on 
summary  conviction  for  a  first  offence  to  a  penalty  not  exceeding 
one  hundred  dollars:  and  on  summary  conviction  for  a.  second 
offence,  to  the  same  penalty,  or  in  the  discretion  of  the  justice, 
six  months'  imprisonment,  with  or  without  hard  labour. 

Origin^^jQ^,  892,  Code  of  1892;  R.S.O.  1886,  ch.  171,  sees.  1  and  2; 
Seamen's  Clothing  Act,  1869,  32-33  Vict.,  Imp.,  ch.  57. 

"  Seaman  '*  and  **  seamon^s  property  "  defined] — See  sec.  335,  sub- 
sees,  (q)  and  (r).  •    • 

First  offence  on  si^mvwry  conviefion] — See  sec.  729.  *  • .  • 

Second  offence8]'-^8ee  aocs.  465.  757,  063,  964,  982. 

Joint  offenders  on  suntman/  convictian] — See  sec.  728. 
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Not  Justifying  poasesslon  ttf 

441.  Every  one  in  whose  possession  any  seaman's  projKjrty 
is  found  who  does  not  satisfy  the  justice  before  whom  he  is 
taken  or  summoned  that  he  came  by  such  property  lawfully  is 
liable,  on  summary  convictiou,.  toa  fiae  of  twentyrfive  dollar«. 

Ori^]— Sec.  393,  Code  of  1892;  B.S.C.  1886,  ch.  171,  8bc.'5»  6ea- 
men's  Clothing  Act,  1869,  32-33  Vict.,  Imp.,  ch.  57. 

"  Seaman  "  and  "  Seaman's  property  "] — See  definitions  in  sec.  335, 
sub-sees,  (q)  and  (r). 

First  offence  on' summary  convictioni — See  sec.  729. 

Joint  offenders  on  summary  conviction'] — See  sec.  728. 

Search  for  public  stores  by  peace  officer] — See  sec.  636. 

Cheatingr  at  play. 

442.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment  who,  with  intent  to  defraud  any 
person,  cheats  in  playing  at  any  game  or  in  holding  the  stakes, 
or  in  betting  on  any  event. 

On^iw]— Sec.  395,  Code  of  1892;  B.S.C.  1886,  ch.  164,  sec,  80; 
Gaming  Act,  1845,  8-9  Vict.,  Imp.,  ch.  109,  sec.  17. 

Cheating  in  card  game,  etc.] — If  the  jury  are  satisfied  that  the 
accused  acted  in  the  bona  fide  belief,  even  though  mistaken,  that  he  hml 
l)een  swindled  out  of  his  money  by  cheating  in  the  game,  and  that  lie 
was  entitled  to  recover  it,  and  committed  the  assault  and  retook  the 
money  in  that  sole  and  bona  fide  belief,  then  they  would  l>e  justified  in 
acquitting  the  accused  of  the  charge. of  robbery,  though  it  was  open  to 
them  on  the  facts  to  convict  on  a  charge  of  assault,  aggravated  or 
common,  according  to  the  view^  they  took.  R.  v.  Ford  (1907),  13  6.C.9. 
109,  12  Can.  Cr.  Cas.  556. 

On  a  charge  of  cheating  in  a  game  there  may  be  a  good  conviction 
for  an  attempt  to  cheat.  Code  sec.  949;  B.  v.  Weiss  &  Williams  (N0..I) 
(1913),  4  W.W.R.  1358,  1360,  6  Alta.  L.R.  264,  per  Beck,  J.  And  a 
conviction  for  the  completed  offence  would  be  a  defence  to  a  charge 
for  the  attempt.  Code  sec.  907;  R.  v.  Weiss  &  Williams  (1913),  4  W.W.B. 
1358,  1360. 

Details  of  false  pretence  or  fraud  not  essential  to  indtotmen^]— See 
Hecs.  863  and  864;  also  sees.  853,  855,  859,  860,  as  to  stating. tlie 
offence  and  the  ordering  of  particulars. 

Amending  the  irulictment] — A  charge  of  cheating  could  not.  properly 
be  amended  by  the  court  to  one  of  cx>n8piracy  to  cheat  under  the  powers 
conferred  by  Code  sec.  889.  R.  v.  Weiss  and  Williams  (No  1)  (1913), 
4  W.W.E.  1358,  1360,  6  Alta.  L.R.  264,  dealing  with  Code  sec.  907  (plea 
of  autrefois), 
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Second  offences] — See  Bees.  465,  757,  963,  964,  982. 
Intent  to  defraud] — Compare  sec.  405  as  to  false  pretenses. 
Gambling  in  public  conveyances] — See  sec.  234. 
Conapyracy  to  defraud] — See  sec.  444. 

Pretendlnir  to  praetJse  wfte]icnift«  ete. 

443.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  year^B  imprisonment  who  pretends  to  exercise  or  use  any 
kind  of  witchcraft,  sorcery,  enchantment  or  conjuration,  or 
undertakes  to  tell  fortunes,  or  pretends  from  his  skill  or  knowl- 
edge in  any  occult  or  crafty  science,  to  discover  where  or  in 
what  manner  any  goods  or  chattels  supposed  to  have  been  stolen 
or  lost  may  be  found. 

On^in]— Sec.  396,  Code  of  1892;  the  Vagrancy  Act,  1824,  5  Geo.  IV, 
Imp.,  ch.  83,  sec.  4;  9  Geo.  II.  Imp.,  ch.  5. 

Intent  to  deceive] — The  first  part  of  sec.  443  is  derived  from  the 
English  Vagrancy  Act  of  1824,  but  with  some  variance  in  language. 
The  English  Act  was  directed  to  the  punishment  of  "  every  person  pre- 
tending or  professing  to  tell  fortunes  or  using  any  subtle  craft,  means 
or  device  by  palmistry  or  otherwise  to  deceive  or  impose  upon  any  of 
His  Majesty's  subjects."  So,  under  the  English  Act,  it  was  clear  that 
there  must  be  (1)  a  pretending  or  professing  of  the  character  indicated, 
and  (2)  an  intent  to  deceive. 

Under  the  Code,  the  clause  as  to  intent  to  deceive  does  not  appear; 
and  the  words  "or  professing"  as  an  alternative  to  "pretending"  are 
also  omitted.  The  variance  in  language  has  not  simplified  the  interpre- 
tation. The  English  Act  indicates  as  essentials  of  the  offence  under  it, 
the  two  elements  of  (1)  fraud  by  the  intent  to  deceive  or  impose  upon 
some  one;  and  (2)  the  acts  designated  as  fortune-teQiiig,  palmistry, 
etc.  As  to  fortune-telling,  the  legislative  authority,  by  the  form  of  the 
law  itself,  implies  that  no  one  reaUy  could  tell  fortunes,  so  that  ingre- 
dient of  the  offence  is  referred  to  as  "  pretending  or  professing  to  tell 
fortunes."  Moreover,  the  description  of  the  offence  as  "pretending  to 
tell  fortunes  "  imports  that  deception  is  practised  by  doing  so.  Monek  v. 
Hilton  (1877),  46  L.J.M.C.  63,  2  Ex.  Div.  268;  Penny  v.  Hanson  (1887), 
56  L.J.M.C.  41,  18  Q.B.D.  478;  B.  v.  Entwistle  [1899]  1  Q.B.  846,  68 
L.J.Q.B.  580;  Davis  v.  Curry  (1918),  87  L.J.K.B.  292.  These  cases  in 
effect  hold  that  while  there  must  be  in  the  offence  an  intention  to  de- 
ceive, that  a  general  intent  to  deceive  is  implied  by  the  laagoage  of 
the  English  Act  apart  from  the  words  "  with  intent  to  deceive  or  impose 
on  any  of  His  Majesty's  subjects."  The  dropping  of  the  words  quoted, 
in  the  framing  of  the  Code  would  thus  make  little  difference  in  its 
interpretation.  It  might  be  necessary  at  n^  trial  under  the  EngliiAi  Act 
to  prove  that  there  was  an  intent  to  deceive  a  particular  person  or 
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persons  (any  of  His  Majesty's  subjects) ;  but  under  the  Code  it  seems 
a  charge  might  be  supported  on  proof  of  an  intent  to  deceive  the  public 
generally  or  such  of  them  as  might  be  induced  to  consult  the  pre- 
tender. There  must  have  been  the  intent  to  deceive,  but  no  more 
specific  allegation  of  the  intention  is  required  than  that  contained  in 
the  words  "did  pretend  and  profess  to  tell  fortunes."  R.  v.  Entwistle 
[1899]  1  Q.B.  846,  68  L.J.Q.B.  580;  Davis  v.  Curry  (1918)  87  L.J.K.B. 
292.  There  may  even  be  an  innocent  pretense  of  pretending  to  tell 
fortunes,  as  was  illustrated  by  Avory,  J.,  in  his  dissenting  judgment 
in  Davis  v.  Curry,  supra,  where  he  said  (87  L.J.K.B.  292,  at  295)  :— 
"  If  a  person  should  say,.  '  I  am  not  a  professional  fortune-teller,  but 
I  will,  to  amuse  you,  pretend  to  tell  your  fortune',  that  would  not  be 
such  a  professing  as  is  intended  by  the  statute;  'and  it  would  be  a 
sufficient  defence  to  plead  that  there  was  no  intention  to  deceive,  as 
the  intention  was  to  amuse.  In  that  case  the  magistrate  would  be 
justified  in  saying  that  the  person  was  not  pretending  to  tell  fortunes, 
but  was  practising  a  joke."  The  magistrate  trying  the  case  must  not, 
however,  reject  the  evidence  of  defendant's  witnesses  in  support  of  the 
defence  theory  that  the  defendant  believed  that  she  believed  in  her  pro- 
fessed supernormal  powers  as  a  spiritualistic  medium  and  clairvoyante, 
for  such  evidence  is  relevant  though  not  conclusive  on  the  question  of 
intent  to  deceive.  Davis  v.  Curry,  supra.  Before  making  a  conviction 
the  magistrate  is  to  decide  whether  there  was  that  intent  and  it  is  not 
correct  to  say  that  the  telling  of  fortunes,  even  for  gain,  is  prohibited 
irrespective  of  the  intent;  Davis  v.  Curry,  supra;  nor  is  a  magistrate 
justified  in  refusing  to  accept  evidence  of  the  bona  fides  of  accused  in 
stating  her  belief  in  her  supernormal  powers  although  the  magistrate 
has  concluded  that  such  proof  would  not  alter  his  view  of  the  case. 
The  dissent  of  Mr.  Justice  Avory  in  the  Davis  case  was  on  this  ques- 
tion of  relevancy.  His  view  of  the  case  brought  against  a  professed 
spiritualistic  medium  and  clairvoyante  was  that  it  would  be  unfortunate 
if  the  time  of  a  magistrate  should  be  wasted  in  enquiring  whether  any 
human  being  '*  believes  in  such  nonsense  as  the  appellant  talked  in  this 
case."  Sankey  and  Darling,  J.J.^  remitted  the  case  to  the  magistrate 
on  the  ground  that  the  magistrate  was  wrong  in  not  hearing  the  evi- 
dence of  defence  witnesses  tendered  to  substantiate  that  the  accused 
was  a  bona  fide  believer  in  her  professions.  Sankey,  J.,  said  it  was 
quite  open  to  the  magistrate  to  find  that  the  defendant  professed  or  pre- 
tended to  tell  fortunes  with  intent  to  deceive.  Darling,  J.,  (87  L.J.K.B. 
292,  at  295,  296)  explained  the  judgment  in  the  prior  case  of  B.  v. 
Entwistle  [1899]  1  Q.B.  846,  as  limited  merely. to  the  point  that  where 
there  was  undoubtedly  Qyidence  of  intention  to  deceive  or  impose  upon 
by  pretending  or  professing  to  tell  fortunes,  it  was  unnecessary  to  state 
it  in  the  charge.  As  to  the  Davis  case  then  in  hand,  he  added  that  it 
would  be  open  to  the  magistrate,  after  hearing  the  evidence  offered  to 
convict  if  he  were  of  opinion  that  the  accused  cannot  have  believed  in 
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the  fortunes  she  was  pretending  to  tell  the  three  women  who  inter- 
viewed her  (as  to  fictitious  relatives)  because  all  the  statements  were 
false,  since  she  (the  accused)  gave  a  history  of  people  who  did  not 
exist. 

An  intent  to  deceive  has  been  held  to  be  essential  to  the  offence  of 
fortune-telling  under  Code  sec.  443,  but  it  is  not  necessary  that  the 
attempted  deception  should  have  been  successful;  a  conviction  may  be 
supported,  although  the  accused  had  taken  from  the  persons  whose  for- 
tunes were  told  a  writing  to  the  effect  that  they  understood  that  what 
was  being  done  was  merely  an  examination  of  the  lines  of  their  hands 
and  giving  information  in  respect  thereof  in  accordance  with  books 
on  the  subject  of  palmistry,  if  it  be  found  that  the  taking  of  such 
writing  was  a  mere  sham  and  intended  to  evade  the  law.  B.  v.  Monsell 
(1916),  26  Can.  Cr.  Cas.  1,  35  O.L.R.  .3.36,  distinguishing  R.  v.  Chilcott, 
0  Can.  Cr.  Cas.  27. 

The  word  "  undertakes,*'  as  used  in  this  section  of  the  Code,  implies 
an  assertion  of  the  power  to  perform,  and  a  person  undertaking  to  tell 
fortunes  impliedly  asserts  his  power  to  tell  fortunes  and  in  doing  so  is 
asserting  the  possession  of  a  power  which  he  does  not  possess  and  is 
thereby  practising  deception,  and  when  this  assertion  of  power  is  used 
by  him  with  the  intent  of  deluding  and  defrauding  others,  the  offence 
aimed. at  by  the  enactment  is  complete.  B.  v.  Marcott  (1901),  4  Can. 
Cr.  Cas.  437,  2  O.L.B.  105,  per  Armour,  C.J.O. 

A  conviction  obtained  upon  the  evidence  of  a  person  who  was  a 
decoy,  but  not  a  dupe  or  a  victim,  was  affirmed.  B.  v.  Milford  (1890), 
20  Ont.  R.  306. 

Offering  by  advertisement  in  newspapers  to  cast  nativities  and 
answer  astrological  questions,  and  pretending  by  circular  letter,  in 
return  for  certain  remuneration,  to  give  a  description  of  the  person, 
liability  to  disea.se,  occupation  most  suitable,  marriage,  etc.,  by  the 
position  of  the  planets  at  the  nativity,  was  ample  evidence  tlmt  appel- 
lant had  pretended  to  tell  fortunes,  without  proof  that  he  had  actually 
told  anybody  anything.  Penny  v.  Hanson,  18  Q.B.D.  478,  56  L.J.M.C. 
41,  56  L.T.  235,  16  Cox  C.C.  173. 

Second  offences^—Hee  sec.  465,  757,  963,  964,  982. 

(Conspiracy  to  defniod. 

444.  P]vory  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who  couBpires  with  any  other  per- 
son, by  deceit  or  falsehood  or  other  fraudulent  means,  to  defraud 
the  public  or  any  person,  ascertained  or  unascertained,  or  to 
affect  the  public  market  price  of  stocks,  shares,  merchandise,  or 
anything  else  publicly  sold,  whether  such  deceit  or  falsehood 
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or  other  fraTidulent  means  would  or  would  not  amount  to  a 
false  pretense  as  hereinbefore  defined. 

Ori^]— Sec.  394,  Code  of  1802. 

OlftfMe  eommitUd  in  pursuaiice  of  the  common  deHgn"} — If  several 
penons  form  a  common  intention  to  prosecute  any  unlawful  purpose, 
and  to  assist  each  other  therein,  each  of  them  is  a  party  to  every  offence 
committed  by  any  one  of  them  in  the  prosecution  of  such  common 
purpose,  the  commission  of  which  offence  was,  or  ought  to  have  been 
known  to  be  a  probable  consequence  of  the  prosecution  of  such  common 
purpose.  See.  69  (2).  It  is  not  essential  to  the  offence  of  conspiracy 
to  defraud  that  the  fraud  should  have  actually  been  carried  out;  but 
some  overt  act  towards  that  end  must  be  shown.  Horsman  v.  The  Queen, 
16  U.C.Q.B.  543. 

Conepiraoy  to  commit  indictable  offence} — Sec.  573  makes  it  an  in- 
dictable offence  to  conspire  to  commit  any  indictable  offence  where  the 
Code  does  not  make  other  provision  for  such  conspiracy.,  Treasonal)le 
conspiracies  are  dealt  with  by  sees.  74  and  75;  conspiracy  to  intimidate 
a  legislature  by  sec.  79 ;  conspiracy  to  murder  by  sec.  266 ;  conspiracy  to 
defile  by  see.  218;  conspiracy  to  bring  a  false  accusation  by  sec.  178; 
conspiracies  in  restraint  of  trade  by  sees.  496-504,  581,  590  and  1012. 
See.  444  deals  with  conspiracies  to  defraud.  These  various  sections 
appear  not  to  exhaust  aU  the  classes  of  conspiracies,  and  a  conspiracy 
may,  it  seems,  still  be  laid  at  common  law  in  cases  to  which  the  common 
law  extends  which  are  not  covered  by  the  Code.  See  notes  to  sees.  15 
and  16. 

Conspiracy  to  defraud  by  deceit,  etc.'] — ^In  B.  v.  Sinclair,  12  Can.  Cr. 
Caa.  20  at  27,  Wetmore,  J.,  said : — "  The  question  was  raised  whether 
the  several  counts  of  the  charge  are  valid  in  form,  in  so  far  as  the 
first  two  counts  are  concerned,  l)ecause  it  is  not  alleged  that  the  con- 
spiracy was  made  by  deceit,  falsehood,  '  or  other  fraudulent  means ' ; 
I  do  not  feel  called  upon  to  express  a  de<iided  opinion  upon  this  ques- 
tion. In  Begina  v.  Skelton,  4  Can.  Cr.  Cas.  467,  3  Terr.  L.B.  58,  a 
charge  was  laid  under  sec.  147  of  the  Code  (now  sec.  175)  for  making 
a  false  solemn  declaration;  the  charge  omitted  to  allege  that  the  false 
declaration  was  made  'with  intent  to  mislead':  it  was  held  that  the 
omission  of  that  allegation  did  not  vitiate  the  charge.  I  have  always 
had  doubts  whether. that  case  was  correctly  decided  in  the  respect  men- 
tioned, and  if  I  am  not  bound  by  that  decision,  I  think  I  would  be 
inclined  to  hold  the  charges  in  this  case  bad  in  form.'* 

An  agreement  made  with  a  fraudulent  mind  to  do  that  whicli,  if 
done,  would  give  to  the  prosecutor  a  right  of  action  founded  on  fraud 
is  a  criminal  conspiracy.  B.  v.  Aspinall,  2  Q.B.D.  48,  at  59,  per 
Brett,  J.A. 

Where  one  of  two  partners  combines,  during  the  continuance  of 
the  partnership,  with  a  third  party  to  assist  the  one  partner  to  cheat 
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the  other  with  regard  to  the  division  of  the  partnership  property  on 
a  contemplated  dissolution  of  the  partnership,  this  combination  is  a 
criminal  conspiracy.  B.  v.  Warbnrton,  L.B.  1  C.C.B.  274^  40  L.J.M.C. 
22,  11  CJox  C.C.  684,  23  L.T.  473. 

On  a  charge  of  conspiracy  to  defraud  by  setting  fire  to  defendant's 
own  store  building  and  contents  so  as  to  obtain  the  proceeds  of  an  exces- 
sive insurance,  where  it  appears  that  the  insurance  has  been  largely 
increased  during  the  month  preceding  the  fire,  the  defendant's  signed 
statements  of  assets  and  liabilities  submitted  from  time  to  time  for  the 
purpose  of  obtaining  advances  from  a  bank  within  a  period  of  three 
months  before  the  fire  are  properly  admissible  for  the  purpose  of  show- 
ing intent  by  the  acts  of  the  accused  with  respect  to  his  financuil 
affairs  at  a  time  not  too  remote  to  be  connected  with  the  offence.  B.  v. 
Wilson  (1911),  1  W.W.B.  272,  21  Can.  Cr.  Cas.  105  (Alta.) ;  B.  v.  Clark, 
2  B.C.B.  191.  See  as  to  fraudulent  use  of  street  car  transfers.  B.  v. 
Bythell  (1915),  24  Can.  Cr.  Cas.  276  (Ont.). 

The  words,  "other  fraudulent  means,"  are  to  be  restricted  in  their 
meaning  by  the  particular  words  which  precede  them,  to  other  fraudu- 
lent means  in  the  nature  of  deceit  and  falsehood;  B.  v.  Sinclair,  12 
Can.  Cr.  Cas.  20  at  28,  per  Newlands.  J.;  and  a  conspiracy  to  use  un- 
lawful devices  at  an  election  has  been  held  not  to  be  included.  Ibid. 
But  a  conspiracy  to  obtain  a  passport  by  false  representations  has 
been  held  indictable  in  England  as  tending  to  bring  about  a  public 
mischief.  B,  v.  BraUsford  [1905]  2  K.B.  730,  75  L.J.K.B.  64,  69  J.P. 
370,  93  L.T.  401. 

Both  the  Sinclair  case  and  that  of  Brailsford  et  ah,  supra,  appear  to 
fall  within -the  class  of  cases  in  which  an  act  involving  public  mischief 
agreed  to  be  done  between  more  persons  than  one,  is  held  to  be  the 
subject  of  conspiracy  at  common  law.  In  this  view,  the  decision  in 
B.  V.  Sinclair,  supra,  is  to  be  strictly  limited  to  an  interpretation  of 
sec.  444  under  which  the  indictment  was  laid,  without  regard  to  what 
might  have  been  held  upon  the  same  facts  had  there  been  an  indict- 
ment framed  for  the  common  law  offence  indicated  in  the  following 
extract  from  Stephen's  Digest  of  Criminal  Law,  article  160: — 

"  Acts  deemed  to  be  injurious  to  the  public  have,  in  some  instances, 
l)een  held  to  be  misdemeanors,  because  it  appeared  to  the  court  before 
which  they  were  tried  that  there  was  an  analogy  between  such  acts  and 
other  acts  which  had  been  held  to  be  misdemeanors,  although  such 
first-mentioned  acts  were  not  forbidden  by  any  express  law,  and  although 
no  precedent  exactly  applied  to  them.  This  has  been  done  especially 
in  the  case  of  agreements  between  more  persons  than  one  to  carry  out 
purposes  which  the  judge  regarded  as  injurious  to  the  public,  in  which 
case  such  acts  have  been  held  to  amount  to  the  offence  of  conspiracy; 
or  when  they  have  been  done  by  a  public  ofiicer  in  relation  to  his 
official  duty;  or  when  they  tended  in  any  way  to  pervert  the  adminis- 
tration of  justice,  or  to  disturb  the  public  peacia;  or  when  the  proceed- 
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ing  h«8  been  by  parliamentary  impeaehment."  Compare  B.  t.  Fellowes, 
19  U.C.Q.B.  48;  R.  v.  Bunting,  7  Ont.  B.  624;  B.  v.  Defries,  1  Can.  Cr. 
Gas.  207.  See  also,  as  to  the  introdnction  of  EngUdi  criminal  lliw  in 
the  Canadian  provinces.  Code  sees.  10-12. 

An  agreement  to  frandnlently  represent  i^  corporation  to  be  in  a 
sound  financial  condition  when  the  conspirators  know  it  to  be  insolvent 
has  been  held  a  conspiracy  to  defraud.  B.  v.  Esdaile,  1  F.  &  F.  213 ; 
80  also  an  agreement  to  induce  a  false  belief  among  investors  that 
there  is  a  bona  fide  market  for  certain  shares  or  to  fraudulently  pro- 
cure shares  to  be  given  a  quotation  not  justified  in  fact  upon  a  stock 
exchange  and  thereby  give  them  a  fictitious  value  in  fraud  of  the  public. 
B.  V.  Aspinall  (1876),  13  Cox  C.C.  573,  2  Q.BJ>.  48;  Scott  v.  Brown 
[18921  2  Q.B.  724. 

It  is  a  conspiracy  to  defraud  to  form  an  agreement  to  falsely  ante- 
date a  conveyance  of  property  for  the  purpose  of  defrauding  an  execu- 
tion creditor ;  B.  v.  Cox,  14  Q.B.B.  153 ;  or  to  agree  to  make  false  rej^e- 
sentations  so  as  to  collect  by  legal  process  money  not  owing;  B.  v. 
Taylor,  15  Cox  C.C.  265;  or  to  agree  to  falsely  represent  a  proposed 
purchaser  of  goods  to  be  solvent  so  as  to  enable  him  to  get  the  goods 
on  credit  without  any  intention  of  paying  for  them.  B.  v.  Qrman,  14 
Cox  C.C.  381,  The  holding  of  sham  auctions  with  sham  bidders,  so  as 
to  sell  goods  at  grossly  excessive  prices,  by  inducing  the  public  to 
consider  the  false  bids  as  genuine  offers  by  persons  conversant  with 
values,  may  sustain-  an  indictment;  B.  v.  Lewis,  11  Cot  C.C.  404,  dis- 
tinguishing B.  V.  Levine  (1867),  10  Cox  C.C.  374;  and  as  to  fraudulent 
sales  of  other  person's  goods  at  undervalue,  see  Levi  v.  Levi,  6  C.  ft  P. 
239. 

As  to  conspiracy  to  defraud  a  railway  by  collusion  with  its  employees, 
see  B.  V.  Carlin,  6  Can.  Cr.  Cas.  507,  12  Que.  KB.  483,  B  v.  Defries,  25 
Ont.  B.  645,  1  Can.  Cr.  Cas.  207. 

It  will  be  assumed  that  a  conspiracy  alleged  in  an  indictment  (or 
charge)  to  have  taken  place  within  two  counties  some  distance  apart  is 
not  identical  with  a  conspiracy  proved  to  have  been  wholly  carried  on  in 
only  one  of  the  counties  named,  where  the  local  jurisdiction  of  the 
county  tribunal  to  entertain  the  case  i»  displaced  because  the  conspiracy 
was  entirely  in  the  other  county.  B.  v.  O'Qorman,  15  Can.  Cr.  Cas.  173, 
18  O.L.B.  427;  Fonmier  v.  Attorney-General,  19  Que.  K.B.  436,  17  Can. 
Cr.  Cas.  113. 

Particulars^ — ^An  information  laid  in  general  terms,  charging  that 
the  accused  did  in  specified  years  "conspire  with  others  whose  names 
are  unknown,  by  deceit,  falsehood  and  other  fraudulent  means  to  defraud 
the  public  "  sufloiently  states  the  offence  under  sec  444  to  give  juris- 
diction to  hold  the  preliminary  enquiry.  B.  v.  PhiUipe,  11  Can.  Cr.  Cas. 
89,  11  OJIB.  478,  7  O.W;B.  418.  The  magistrate  has,  by  sec.  679  (tf),. 
the  power  to  regulate  the  course  of  the  enquiry,  and  this  presumably 
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would  authorize  a  direction  for  particulars  if  the  circuiuBtauceB  de* 
manded  it ;  and  in  any  cape  the  court  before  which  th6  trial  itself  is  to 
take  place  nmy  order  particulars  under  sees.  859  and  860. 

Every  count  in  an  indictment  is  to  contain  so  much  detail  of  the 
circumstances  of  the  ofiFence  as  is  sufficient  to  give  the  accused  reason- 
able information  as  to  the  act  or  omission  to  be  proved  against  him 
and  to  identify  the  transaction  referred  to;  Code  sec.  853;  but  the 
lack  of  such  details  will  not  be  a  ground  for  quashing  but  only  for  a 
motion  for  particulars  under  sees.  859  and  860,  unless  an  essential 
ingredient  of  the  offence. is  omitted  or  is  not  stated  with  sufficient  cer- 
tainty so  that  the  indictment  does  not  show  an  indictable  office.  B.  ▼. 
Weir,  3  Can.  Cr.  Cas.  102,  8  Que.  Q.B.  521 ;  R.  v.  Goodfellow,  10  Can. 
Cr.  Cas.  424,  11  O.L.B.  359;  Code  sec.  853  (1).  Sec.  863  declareB  that 
a  count  for  conspiracy  by  fraudulent  means  is  not  to  be  deemed  insuffi- 
cient because  it  does  not  set  out  **  in  detail "  in  what  the  fraudulent 
means  consisted,  but  this  is  to  be  read  along  with  sec.  852,  which  re- 
quires that  it  should  state  "  in  substance "  some  indictable  offence, 
that  is  to  say,  some  specific  crime. 

A  conspiracy  to  commit  a  crime  can  readily  be  described  and  can 
be  stated  sufficiently  without  detail;  but  in  a  case  of  conspiracy  to  do 
that  which  is  not  a  crime,  or  to  do  a  wrong  which  is  not  well  known  as 
being  the  subject  of  a  criminal  conspiracy,  the  facts  should  be  set  out 
with  such  particularity  that  it  may  appear  whether  or  not  the  conspiracy 
charged  is  really  an  indictable  offence.  R.  v.  Goodfellow,  11  O.L.R.  359, 
10  Can.  Cr.  Cas.  424,  at  428,  per  R.  M.  Meredith,  J.A. 

It  is  not  necessary  to  set  out  in  the  indictment  overt  acts  done  in 
pursuance  of  the  illegal  agreement  or  conspiracy  to  defraud.  B.  v. 
Hutchinson  (1904),  8  Can.  Cr.  Cas.  486,  11  B.C.R.  24.  But  see  Code 
sec.  859,  empowering  the  court  to  order  particulars.  The  particulars 
served  under  order  are  entereil  in  tlie  record  and  the  trial  proceeds 
as  if  the  indictment  had  been  amended  in  conformity  therewith.  Code 
sec.  860. 

The  inclusion  of  a  separate  and  distinct  offence  as  a  particular  fur- 
nished under  sec.  859  upon  a  charge  of  conspiracy  will  not  authorize  a 
conviction  which  would  otherwise  not  l)e  within  the  scope  of  the  indict- 
ment.   B.  V.  Sinclair  (1909),  12  Can.  Cr.  Cas.  20. 

An  indictment  charging  that  two  parties  named  did  conspire  by  false 
pretenses  and  subtle  means  and  devices  to  obtain  from  F.  divers  large 
sums  of  money  of  the  moneys  of  F.,  and  to  cheat  and  defraud  him 
thereof  was  held  good  although  the  means  of  the  alleged  eonspiracy 
were  not  stated  in  detail*  R.  v.  Kenrick  (1843),  5  Q.B.  49.  liord  Den- 
man,  CJ.y  in  that  ease,  said :  "  There  have  not  been  wanting  occasions 
when  learned  judges  have  expressed  regret  that  a  charge  so  little  cal- 
culated to  inform  a  defendant  of  the  facts  intended  to  be  proved  upon 
him  should  be  considered  by  the  law  as  well  laid.  All  who  have  watched 
the  proceedings  of  courts  are  aware  that  there  is  danger  of  injustice 
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from  calling  for  a  defence  against  so  vague  an  aceuBation,  and  juidgeft 
of  high  authority  have  been  desirous  of  restraining  its  generality  within 
some  reasonable  bounds.  The  ancient  form,  however,  has  kept  its  place 
and  the  expedient  now  employed  in  practice  of  furnishing  defendants 
with  a  particular  of  the  acts  charged  upon  them  is  probably  effectual 
for  preventing  surprise  and  unfair  advantages." 

Venue\ — ^The  venue  may  be  laid  either  where  the  agreement  was 
entered  into  or  where  any  overt  act  was  done  in  pursuance  of  the  com- 
mon design.    B.  v.  Connolly  (1894),  1  Oan.  Or.  Gas.  468,  25  Out.  B.  151. 
And  see  B.  v.  COorman,  18  O.Ir.B.  427,  15  Can.  Or.  Cas.   173; 
Foumier  v.  Attorney-Oeneral,  19  Que.  K.B.  436,  17  Can.  Cr.  Oas.  113. 

Identity  of  person\ — If  there  is  any  evidence  to  submit  to  a  jury  on 
a  question  of  disputed  identity  of  one  of  the  persons  aecosed,  the  verdict 
will  be  affirmed  although  the  complainant  who  had  given  positive  evi- 
dence of  identity  at  the  preliminary  enquiry  had,  at  the  trial,  been 
shaken  in  his  opinion  by  the  production  of  another  person  having  a 
strong  personal  resemblance  to  the  prisoner  whose  identity  is  in  ques- 
tion, particularly  where  such  other  person  is  shown  to  have  been  else- 
where when  the  overt  acts  were  committed  with  which  the  persons 
accused  are  connected  by  the  evidence.  B.  v.  Harvey  (1918),  42  O.L.B. 
187,  13  O.W.N.  455. 

Explanation  of  act  or  declaration  of  acoused"] — As,  in  trials  for  con- 
spiracy, whatever  the  accused  may  have  done  or  said  at  any  meeting 
alleged  to  have  been  held  in  pursuance  of  the  conspiracy  may  be  given 
in  evidence  against  him  on  the  part  of  the  prosecution,  so,  on  the  other 
hand,  any  other  part  of  his  conduct  at  the  same  meeting  will  be  allowed 
to  be  proved  in  his  behalf:  for  his  intention  and  design  at  a  particular 
time  are  best  explained  by  a  complete  view  of  every  part  of  his  conduct 
at  that  time,  and  not  merely  from  the  proof  of  a  single  isolated  act  or 
declaration.  Archbold's  Crim.  Evid.,  1905,  ed.,  338;  Queen  Caroline's 
case,  2  B.  &  B.  284,  1  St.  Trials,  N.S.  1348;  B.  v.  Clewes,  4  0.  &  P. 
221 ;  B.  V.  Whitehead,  1  C.  &  P.  67. 

Bepresentations  made  by  a  defendant  after  the  commission  of  the 
fraud  are  admissible  in  evidence  to  connect  him  with  the  conspiracy. 
B.  V.  Stenson,  36  J.P.  532,  12  Cox   111,  25  L.T.  666. 

Acts  and  statements  of  co-conspirators  as  evidence  against  the 
others}— Boydy  C,  in  Begina  v.  Connolly  (1894),  25  O.B.  151,  1  Can. 
Cr.  Cas.  468,  at  p.  480,  said :  "  There  is  no  unvarying  rule  that  the 
agreement  to  conspire  must  first  be  established  before  particular  acts 
of  the  individuals  implicated  are  Omissible.  The  charge  of  Coleridge, 
J.,  in  Begina  v.  Murphy,  8  C.  &  P.  310,  conveniently  summarizes '  the 
usual  method  of  proving  a  charge  of  conspiracy :  '  although  the  common 
design  is  the  root  of  the  charge,  it  is  not  necessary  to  prove  that  the 
parties  came  together  and  actually  agreed  in  terms  to  have  this  common 
design  and  to  pursue  it  by  common  means  and  to  carry  it  into  execu- 
tion.    This  is  not  necessary  because  in  many  cases  of  the  most  clearly 
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established  conspiracies  there  are  no  means  of  proving  any  such  thing, 
and  neither  law  nor  common  sense  requires  that  it  should  be  proved.-  " 
This  statement  was  quoted  with  approval  in  B.  v.  Wilson  (1911),  21 
Can,  Or.  Cas.  105,  1  W.W.B.  272  (Aka.). 

But  there  should  be  some  preliminary  proof  to  show  an  acting  to- 
gether in  the  matter  before  the  evidence  of  a  co-conspirator's  act  is 
given,  although  falling  short  of  proving  the  accused  to  be  a  conspirator 
as  charged.  B.  v.  Hutchinson  (1904),  11  B.G3.  24,  8  Can.  Gr.  Gas. 
486;  B.  v.  Murphy,  17  Que.  L.B.  305. 

A  letter  mentioning  a  third  party  may  be  evidence  against  the  latter 
on  his  trial  in  the  sense  that  the  onus  is  on  him  of  explaining  it,  if 
other  evidence  has  raised  a  presumption  connecting  him  with  the  con- 
tents of  the  document.  B.  v.  Whitaker  (1914),  10  Gr.  App.  B.  245; 
Phipson  on  Evidence,  5th  ed.,'78-79  and  86-88. 

On  a  charge  under  Gode  sec.  444  of  conspiracy  to  defraud  the  public, 
if  there  is  no  direct  proof  of  the  existence  of  the  unlawful  agreement 
between  the  defendants  and  the  acts  proved  are  not  such  as  to  show 
from  their  very  nature  that  they  are  parts  of  a  common  scheme,  the 
jury  must  separately  consider  the  case  of  each  defendant  and  determine 
from  his  conduct  whether  there  is  evidence  of  the  conspiracy  alleged; 
it  is  only  after  the  conspiracy  has  been  proved  that  the  acts  of  the  one 
become  evidence  against  the  other.  Bex  v.  McGntcheon  (1916),  25  Gan. 
Gr.  Gas.  310  (Ont.). 

A  statement  by  one  conspirator  when  in  conference  with  a  third 
person,  or  when  he  does  that  himself  which  is  not  necessary  for  carry- 
ing out  the  object  of  the  conspiracy,  is  not  admissible  for  the  purpose 
of  affecting  any  of  the  other  parties  charged.  B.  v.  Blake,  6  Q.B.  126; 
8  J.P.  372,  8  Jur.  666. 

The  statement  of  an  alleged  co-conspirator  is  evidence  against  an- 
other accused  person,  only  where  it  is  made  in  furtherance  of  the  com- 
mon design.  B.  v.  Desmond,  11  Gox  146.  It  will  not  cover  a  mere 
confession  of  guilt  by  one  of  them  on  his  arrest.  B.  v.  Shakeapeare 
(1899),  34  L.J.N.  116;  B.  v.  Wark  (1898),  33  L.J.N.  615. 

The  charge  to  the  jury  should  not  entirely  omit  the  question  of  con- 
spiracy and  only  deal  with  the  case  of  each  defendant  separately,  where 
conspiracy  to  defraud  is  charged.    B.  v.  Bailey  (1913),  9  Gr.  App.  B.  94. 

It  is  a  rule  of  practice  and  not  one  of  strict  law  to  charge  the  jury 
that  they  should  not  convict  upon  the  uncorroborated  testimony  of  an 
accomplice.  See  note  to  Gode  sec  1002;  B.  y.  Ah  Jim  (1905),  10  Gan. 
Gr.  Gas.  126;  re  Meunier  [1894]  2  Q.B.  415,  18  Gox  G.G.  15. 

On  a  charge  of  conspiracy  to  defraud,  the  evidence  of  the  acoompUce 
may  be  sufficiently  corroborated  by  entries  found  in  a  memorandum 
book  found  upon  the  prisoner.  B.  v.  St.  Pierre  (1911)  19  Gan.  Gr.  Gas. 
82  (Que.). 

Indictment  of  one  or  more  conapinUorsI — One  conspirator  may  be 
indicted  and   convicted  without  joining  the   others   although  they  are 
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living  and  within  the  jurisdiotion.     B.  ▼.  Frawley  (1894),  1  Can.  Or. 
Cas.  1227,  25  Ont.  B.  431. 

Where  two  persons  are  indicted  for  conspiring  together,  and  they  are 
tried  together,  both  must  be  acquitted  or  both  convicted.  Begina  v. 
Manning  (1883),  12  Q.B.D.  241;  Bex  y.  Plnrnmer  [1902]  2  K.B.  339; 
unless  they  are  also  charged  w^ith  conspiring  with  persons  unknovm,  in 
which  case  the  conspiracy  must  be  alleged  to  be  with  a  certain  person 
(or  persons)  to  the  jurors  unknown ;  3  Chitty's  Criminal  Law,  p.  1141 ; 
B.  V.  Nerlieh  (1915),  24  Can.  Cr.  Cas.  256,  34  O.L.B.  298. 

A  conspiracy  should  only  be  laid  as  being  with  persons  unknown, 
when  neither  the  Crown  officers  nor  the  private  prosecutor  had  definite 
information  of.  the  identity  of  the  alleged  co-conspirators;  and  when 
the  name  of  one  of  the  alleged  co-eonspirators  is  for  the  first  time  dift*. 
closed  in  the  testimony  of  a  Crown  witness  at  the  trial  that  information 
may  then  be  added  to  the  indictment  or  the  particulars.  B.  v.  Johnston 
(1902),  6  Can.  Cr.  Cas.  232. 

Conspiracy  at  common  law] — A  conspiracy,  at  common  law,  is  an 
agreement  of  two  or  more  parties  to  do  an  unlawful  act,  or  to  do  a 
lawful  act  by  unlawful  means.  See  per  Tindal,  C.J.,  in  O'Connell  v.  The 
Queen,  U  CI.  &  F.  213 ;  Mulcahy  v.  The  Queen,  L.B.  3  HX.  306. 

It  is  more  fully  defined  by  Mr.  Justice  Fitzgerald  in  his  charge  to 
the  jury  in  the  case  of  The  Queen  v.  Pamell,  14  Cox  C.C.  505,  513, 
where  he  says: — "Conspiracy  has  been  aptly  defined  as  divisible  under 
three  heads — where  the  end  to  be  attained  is  in  itself  a  crime;  where 
the  object  is  lawful  but  the  means  to  be  resorted  to  are  pnlawful;  and 
where  the  object  is  to  do  an  injury  to  a  third  party  or  to  a  class,  though 
if  the  wrong  were  effected  by  a  single  individual  it  would  be  a  wrong 
but  not  a  crime." 

The  last  head  of  the  definition  is  well  illustrated  by  a  quotation  from 
the  part  of  the  same  charge  which  immediately  precedes  the  above  quoted 
definition :  "  If,  for  instance,  a  tenant  withholds  his  rent,  that  is  a 
violation  of  the  right  of  his  landlord  to  receive  it,  but  it  would  not  be 
a  criminal  act  in  the  tenant,  though  it  would  be  the  violation  of  a 
right;  but  if  two  or  more  incite  him  to  do  that  act,  their  agreement  so 
to  incite  him  is  by  the  law  of  the  land  an  offence." 

Another  illustration  is  given  by  Quinn  v.  Leathem  [1901]  A.C.  495. 
where  the  defendants  were  held  liable  in  damages  for  conspiring  to 
violate  a  legal  right  by  interfering  with  contractual  relations  between 
the  plaintiff  and  his  employees,  for  the  direct  purpose  of  doing  the 
plaintiff  an  injury  in  his  business.  B.  v.  Qage  (No.  2),  18  Man.  L.B. 
175,  13  Can.  Cr.  Cas.  428,  at  4.S8;  B.  v.  Def ries,  25  Ont.  B.  645,  1  Can. 
Cr.  Gas.  207;  and  see  Williams  v.  Local  Union,  [1919]  1  W.WJt.  217; 
Pratt  V.  British  Medical  Association,  35  Times  L.B.  14 ;  Allen  v.  Flood, 
[1898]  A.C.  1;  Perrault  v.  Gauthier,  28  S.C.B.  241;  Krng  Furniture 
Co.  V.  Berlin  Union,  5  O.LJ(.  463;  Taff  Vale  By.  Co.  v.  Amalgamated 
Socy.,  [1901]  A.C.  426,  70  L.JJC.B.  905.  ,   . 
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Whererer  the  tort  is  a  fraudulent  or  corrupt  act  on  the  part  of  the 
persons  agreeing^,  then  it  becomes  a  misdemeanour  at  common  law.  B»  t. 
Warburton,  L.B.  1  C.C.  274 ;  40  L. J.M.C.  22 ;  23  L.T.  473 ;  19  W.B.  165 ; 
11  Cox  C.C.  584,  cited  in  Reg.  v.  Agpinall,  2  Q.B.D.  48;  46  L.J.M.C. 
145;  36  L.T.  297;  25  W.R.  28.1;  13  Cox  C.C.  563;  R.  v.  Whitaker  (1914), 
10  App.  R.  245,  254;  R.  v.  Roy,  11  L.C.J.  93. 

Second  offences'] — ^Sce  sees.  465,  963  and  964. 

Kxtradition  ^aw?.*] — The  offence  or  crime  of  conspiracy  to  defraud 
is  not  an  extraditable  crime  under  the  Kxtradition  TreaAv  between 
Canada  and  the  United  States. 

United  States  v.  Browne;  Ex  parte  Browne,  16  Que.  K.B.  10,  11  Can. 
Cr.  Ca.«i.  161;  United  States  v.  Gaynor,  re  Gaynor  &  Greene  (No.  3),  9 
Can.  Or.  Cas.  205  [1905]  A.C.  128.  But  if  in  addition  to  the  conspiracy 
charge,  there  is  a  charge  of  participation  in  some  indictable  offence, 
ex.  gr.  larceny,  extradition  will  lie  for  the  latter  although  laid  as  in 
pursuance  of  the  common  design.  Ibid.;  R.  v.  Kelly  [1917]  1  W.W.R. 
46  and  463,  54  Can.  S.C.R.  220. 

Frauds  by  trustees  and  agents  {i/nter  alia)  are  extraditable  if  made 
criminal  by  the  laws  of  both  countries ;  and  "  participation "  in  such 
fraud  is  likewise  extraditable  if  such  participation  is  punishable  by  the 
laws  of  both  countries. 

Robbery  and  Extortion, 

Robbery  defined. 

445.  Robbery  is  theft  accompanied  with  violence  or  threats 
of  violence  to  any  person  or  property  used  to  extort  the  property 
stolen  or  to  prevent  or  overcome  resistance  to  its  being  stolen. 

Origin]— Sec.  397,  Code  of  1892. 

PoaseaHon  in  robbery  easesi — ^Where  the  thing  taken  was  not  on  the 
body  or  in  the  immediate  possession  of  a  person,  and  violence  or  threats 
were  used  for  the  purpose  of  extorting  it  from  him,  the  offence  was  not 
robbery  at  common  law.  The  offence  of  robbery  was  the  theft  of 
something  on  the  body  or  in  the  immediate  possession  of  the  jMTSon 
from  wham  it  was  taken  by  violence  or  threats  of  injury.  Be  Burley, 
1  C.L J^.  20.  The  question  so  frequently  raised  in  respect  of  the  common 
law  crime  as  to  whether  the  possession  of  goods  not  on  tlie  person 
was  sufficiently  connected  to  constitute  "  immediate  "  possession,  seems 
to  be  no  longer  important  in  view  of  the  omission  from  this  statutory 
deliniftion .  of  any  limitation  of  that  kind  such  as  prevailed  at  common 
law. 

IngredienU  of  **  theft  "1— Robbery  is  defined  to  be  "  theft "  accom- 
panied with  violence,  etc.,  used  to  extort  the  property.  "  Theft '*  has 
a  special  statutory  meaning  under  the  Code,  see  definition  in  sec.  347, 
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which  18  more  extensive  in  its  scope  than  the  teim  *'  larceny "  had  at 
common  law.    Theft  from  the  person  ispuhishable  under  sec.  379. 

Violence  or  threats  of  violence'i — The  violence  may  be  to  either  per- 
son or  property,  and  so  also  with  threats  of  violence.  In  either  case 
there  must  be  a  completed  **  theft "  and  the  violence  or  threats  of 
violence  must  have  been  used  to  **  extort "  the  property  stolen  or  to 
prevent  or  overcome  resistance  to  its  being  stolen.  A  mere  demand  of 
goods  with  menaces  and  with  intent  to  steal  them  is  indictal)Ie  under 
sec.  452,  although  the  goods  may  not  have  been  obtained.  As  to  wriUeu 
demands  with  menaces,  see  sees.  451,  453,  454,  and  as  to  extortion  bv 
accusation  of  crim^,  sees.  453,  454. 

Assault  with  intent  to  rob} — See  sees.  446  (c)  and  448. 

Other  attempts  to  rob"] — See  sees.  570,  949. 

Punishment  for  robbery] — See  sees.  446  and  447,  the  former  section 
providing  a  more  onerous  punishment  where  two  or  more  persons  have 
joined  in  the  robbery,  or  where  the  robi>er  is  armed,  or  where  the 
offence  is  accompanied  by  wounding  or  other  personal  violence. 

Burglary  and  housebreaking  with  intent  tp  rob] — See  sees.  455-464. 

Aeousvng  of  crime  with  intent  to  extort] — ^See  sees.  453  and  454. 

Bobbery  wltb  ylolence*— Joint  robbery*— Bobbory  while  armed* 

446.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life  and  to  be  whipped  who,— ^ 

(a)  Tobs  any  person  and  at  the  time  of,  or  immediately  be- 

fore or  immediately  after,  such  robbery,  wounds, 
beats,  strikes,  or  uses  any  personal  violence  to,  such 
person;  or, 

(b)  being  together  with  any  other  person  or,  persons  robs, 

or  assaults  with  intent  to  rob,  any  person;  or, 

(c)  being  armed  with  an  offensive  weapon  or  instrumJent 

robs,  or  assaults  with  intent  to  rob,  any  person. 

Ori^]— Sec.  398,  Code  of  1892 ;  B.S.C.  1886,  ch.  164.  sec.  32. 

Dvrectvng  jury  as  to  lesser  offence  which  might  be  found  on  .the 
indictment] — On  the  trial  of  an  indictment  charging  robbery  with 
violence  and  stealing  from  the  person,  if  there  is  evidence  on  which 
the  jury  might  find  simple  theft,  a  new  ttik}  nwlst  be- brd^d-'if  ihi 
trial  judge  in  effect  directed  the  jury  that  the  accused  must  b4  a^^ifted 
unless  they  found  not  only  that  the  accused  stole  the  money,  but  tliat 
he  stole  it  from  the  person  of  the  prosecutor.  Where  a  crime  of  less 
degree  than  that  charged  in  the  indictment  and  for  which  lesser  crime 
a  verdict  might  be  given  under  Code  sec.  951,  is  presented  on  the  evi- 
dence, the  jury  must  be  instructed  regarding  such  lesser  crime  as  Well 
as  the  greater  crime  stated  in  the  indictment.     While  the  accused  by 
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reason  of  such  xniBdirection  derived  a  chance  of  acquittal  to  which  the 
law  did  not  entitle  him,  the  jury  may  have  been  led  to  convict  of 
"  theft  from  the  person  "  through  unwillingness  to  wholly  acquit  the 
prisoner,  while  they  might,  if  properly  instructed,  have  convicted  of 
simple  theft  only.  Where  there  is  a  prejudicial  misdirection  by  the 
trial  judge,  the  accused  is  not  deprived  of  his  right  to  a  new  trial 
because  of  his  failure  to  complain  of  the  misdirection  at  the  time. 
B.  V.  Daley,  16  Can.  Cr.  Cas.  168,  39  N.B.R.  411 ;  R.  v.  Kdmonstone,  15 
O.L.B.  325,  13  Can.  Cr.  Cas.  125. 

Bestitution  order  far  stolen  property} — Code  sec  1050. 

Compensation  from  money  found  on  prisoner} — Code  sec.  1048. 

Bobbery  by  two  or  more  together} — On  a  joint  indictment  for  rob- 
bery with  two  sets  of  evidentiary  facts  presented  at  the  same  time  and 
easily  liable  to  confusion,  it  is  the  duty  of  the  presiding  judge  to  see, 
in  case  the  trials  have  not  been  separated  in  fact,  thai  at  least  they 
are  clearly  separated  in  the  minds  of  the  jury  whom  it  is  his  duty  to 
instruct  fully  upon  all  points  of  law  involved  in  the  case.  &.  v.  Murray 
and  Mahoney  [1917]  2  W.W.B.  805.  816,  11  Alta.  L..B.  502,  28  Can. 
Cr.  Cas.  247,  per  Stuart,  J. 

Attempt  at  joint  robbery} — See  sees.  570,  949,  950,  and  72. 

Puniehment  of  whipping}— Bee  sees.  80,  204,  216,  276,  292,  293,.  301, 
302,  446,  4S7, 1060. 

Penalty  for  robbery. 

447.  Every  one  who  commits  robbery  is  guilty  of  an  indict- 
able offence  and  liable  to  fourteen  years'  imprisonment. 

Of>^]— Sec.  399,  Code  of  1892 ;  B.S,C.  1886,  ch.  164,  sec.  32. 

Attempt  to  rob} — See  sees.  570,  949. 

Assault  with  intent} — See  sees.  448  and  446  (o). 

BestihAiion  of  stolen  property} — See  sec.  1050. 

Ordering  compensation  for  loss  of  property} — See  sees.  1048  and 
1049. 

Added  punishment  where  previous  oonviotion  charged  and  proved} — 
See  sees.  1053,  963,  964,  982. 

Stealing  from  the  person  of  another} — See  see.  379. 

Extortion  by  threatening  to  charge  with  crime} — See  sees.  453,  454. 

Demandmg  property  with  menaces} — See  sees.  451,  452. 

AtMvll  with  taitoBt  to  rol». 

448.  Every  one  who  assaults  any  person  with  intent  to  rob 

him  is  guilty  of  an  indictable  offence  and  liable  to  three  years' 

imprisonment. 

Origin}'-Qec.  400,  Code  of  1892 ;  B.S.C.  1886,  eh.  164,  see.  88. 
Assault  with  intent  to  rob  with  another  or  while  armed] — See  Mo. 
446,  sub-sec.  (b)  and  (e), 
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Attempts  to  assa/ult  with  intenti — See  sees.  72,  571,  949,  950,  951; 
and  as  to  the  circumstances  under  which  attempting  or  threatening  to 
apply  force  is  in  itself  an  *'  assault/'  see  the  definition  of  the  latter 
term  in  sec.  290. 

Conviction  for  leaser  offence^ — See  sees.  949,  951, 

Second  offeTwes'i—See  sees.  465,  963,  964,  982. 

Stopping  the  maU  with  Intent  to  rob. 

449.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprison nient  for  life,  or  for  any  term  not  less  than  five 
years,  who  ^to])8  a  mail  with  intent  to  rob  or  search  the  some. 

Origin}— Bee,  401,  Code  Of  1892;  B.8.C.  1886,  ch.  45,  sec.  81. 

•'  MaU "}— See  the  Post  Office  Act,  B.8.C.  1906,  ch.  66,  sec.  2  (/) ; 
Code  sec.  6. 

Postal  offences  ffenerallyl — See  Code  sees.  3,  209,  265,  364,  365,  366, 
400,  407,  449,  451,  510D,  516,  538,  867,  869,  and  the  Post  Office  Act, 
B.8.0.  1906,  ch.  66. 

Compelling  execution  of  document  by  force  with  Intent  to  4efrnu4. 

450.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life  who,  with  intent  to  defraud  or  injure, 
by  unlawful  violence  to,  or  restraint  of  the  person  of  another, 
or  by  the  threat  that  either  the  offender  or  any  other  person  will 
employ  such  violence  or  restraint,  unlawfully  compels  any  person 
to  execute,  make,  accept,  endorse,  alter  or  destroy  the  whole  or 
any  part  of  any  valuable  security,  or  to  write,  impress  or  affix 
any  name  or  seal  upon  any  paper  or  parchment,  in  order  that 
it  may  be  afterwards  made  or  converted  into  or  used  or  dipalt 
with  as  a  valuable  security. 

Ori^]— Sec.  402,  Code  of  1892 ;  Larceny  Act,  Can.  32-33  Vict.,  ch. 
21,  sec.  47 ;  24-25  Vict.,  Imp.,  ch.  96,  sec.  48. 

'*  Valuable  security"} — See  sec.  2,  sub-sec.   (40),  and  sec.  4. 

Blackmail,  threats  and  intimidation} — See  sees.  216  (fc),  265,  332^ 
450,  451,  452,  453,  454,  501,  516,  538,  478,  748. 

Lotterfl  demanding  property  with  menaees. 

451.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who  sends,  delivers  or  utters, 
or  directly  or  indirectly  causes  to  be  received,  knowing  the  con- 
tents thereof,  any  letter  or  writin<r  demanding  of  any  person 
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with  menaces,  and  without  any  reasonable  or  probable  cause, 
any  property,  chattel,  money,  valuable  security  or  other  valuable 
thing. 

Origin]— See.  403,  Code  of  1892 ;  24-25  Vict..  Imp.,  ch.  96,  sec.  44 ; 
7-8  Geo.  IV,  Irap.,  ch.  29,  sec.  8. 

Demand  ivith  menaces] — See  note  to  sec.  452.  It  is  a  question  of 
law  whether  the  writing  is  or  is  not  a  demand  with  menaces.  R.  v. 
Gibbons,  12  Man.  B.  154,  1  Can.  Cr.  Ca.<«.  340. 

"  Without  reasonable  or  probable  cause  "] — This  phrase  applies  to 
the  demand  for  the  money  or  property.  R.  v.  Mason,  24  U.C.C.P.  58; 
R.  V.  Richards,  11  Cox  C.C.  43;  R.  v.  Gardner,  1  C.  &  P.  479;  R.  v. 
Hamilton,  1  C.  &  K.  212 ;  R.  v.  Miard.  1  Cox  C.C.  22 ;  R.  v.  Chalmers, 
10  Cox  C.C.  450.  The  onus  of  proof  is  upon  the  prosecution  to  show 
the  want  of  reasonable  and  probable  cause.  R.  v.  Collins,  33  N.B.R. 
429,  1  Can.  Cr.  Cas.  48. 

"Knowing  the  contents  thereof"] — A  person  other  than  the  writer 
of  the  letter  may  be  charged,  in  which  case  knowledge  of  the  contmita 
of  the  letter  is  an  essential  ingredient  of  the  offence.  R.  v.  Girdwood, 
1  Leac^f  C.C.  142;  R.  v.  Carruthers,  1  Cox  C.C.  138;  R.  v.  Grimwade,  1 
Deii.  'C.C  30,  1  Cox  C.C.  85. 

Am/y  property  "] — Bee  sec.  2,  sub-sec.  (32). 
Valuable  semnty"] — See  sec.  2,  sub-sec.  (40). 

Blackirutil,  threats  and  intimidation] — See  sees.  216  (fc),  265,  332. 
450,  451,  452,  453,  454,  501,  516,  538,  578,  748. 

Postal  offences  generally] — See  Code  sees.  3,  209,  265,  364,  365,  366, 
400,  407,  449,  451,  510d,  516,  538,  867,  869,  and  the  Post  Office  Act, 
R.8.C.  1906,  ch.  66. 

OemaDiUiig  with  Intent  to  BtoaL 

452.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who,  with  menaces,  demands  from 
any  person,  either  for  himself  or  for  any  other  person,  anything 
capable  of  being  stolen  with  intent  to  steal  it. 

.  Origin]— Sec.  404,  Code  of  1892;  Larceny  Act,  1861,  Imp.,  24-26 
Vict.,  ch.  96,  sec.  45.  For  the  previous  English  statutes,  see  4  Geo.  IV, 
ch.  54,  sec.  5;  7  and  8  Geo.  IV,  ch.  29,  sec.  6;  7  Will.  IV  and  I  Vict. 
(1837),  ch.  87,  sec.  7. 

Demand  with  menaces] — The  degree  of  fear  or  alarm  which  a  threat 
may  be  calculated  to  produce  upon  the  mind  of  the  person  on  whoili  it 
is.  intended  to  operate  may  vary  in  different  cases  and  in  different  cir- 
cumstances. A  threat  to  injure  a  man's  property  may  be  more  serious 
to  him  and  have  a  greater  effect  upon  his  mind  than  a  threat  of  phypic&l 
violence.    When  there  is  evidence  of  such  a  threat  as  is  calculated  to 
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operate  upon  the  mind  of  a  person  of  ordinary  firm  mind,  and  the  jury 
have  been  properly  directed,  it  is  for  them  to  determine  whether  in 
faet  the  conduct  of  the  accused  has  brought  him  within  the  section, 
and  whether  in  the  particular  case  the  "  menace  ''  is  established.  If  the 
threat  was  of  such  a  character  that  it  is  not  calculated  to  deprive  any 
person  of  reasonably  sound  or  ordinarily  firm  mind  of  the  free  and 
voluntary  action  of  his  mind,  it  would  not  be  a  "  menace  "  within  the 
meaning  of  the  section.  B.  v.  Boyle  [1914]  3  K.B.  339,  10  Cr.  Appc  B. 
180,  at  191,  83  LXK.B.  1801;  B.  v.  Gibbons,  12  Man.  B.  154,,  1  Can. 
Cr.  Cas.  340;  B.  v.  Smith,  19  L.J.M.r.  80;  B.  v.  Tomlinson  [189^]  1 
Q.B.  706. 

When  a  man  with  intent  to  steal,  threatens  either  to  do  violence 
to  the  person  of  another  or  to  commit  acts  calculated  to  injure  the 
projwrty  or  character  of  another,  it  may  constitute  a  **  menace  "  within 
the  meaning  of  this  section.  B.  v.  Boyle  [1914]  3  K.B.  339,  10  Cr.  App. 
B.  180,  at  191,  83  L.J.K.B.  1801.  B.  v.  Gibbons,  12  Man.  B.  154,  1 
Can.  Cr.  Cas.  340,  doubting  B.  v.  McDonald,  8  Man.  B.  493  (as  to  a 
threat  of  proseeation  under  a  liquor  law).  It  was  held  in  B.  v.  Walton 
(1863),  1  L.  &  C.  C.C.  288,  that  a  threat  to  execute  a  distress  warrant 
made  by  a  party  with  no  authority  to  do. so  is  not  per  se  a  menace,  but 
the  tendency  of  the  later  cases  is  to  include  as  a  "  menace  "  threats  of 
acts  calculated  to  injure  the  property  of  another,  as  well  as  threats 
of  personal  violence  or  to  injure  the  character  of  another.  B.  v.  Boyle 
[1914]  3  K.B.  339,  10  Cr.  App.  B.  180 ;  B.  v.  Gibbons,  12  Man.  B.  154, 
1  Can.  Cr.  Cas.  340. 

To  constitute  the  offence  of  demanding  money  with  menaces  with 
intent  to  steal,  the  language  used  may  be  only  a  request;  it  need  not 
necessarily  be  an  explicit  demand.  A  request  imposing  conditions  may 
be  evidence  of  a  demand.  Bex  v.  Studer,  85  L.J.K.B.  1017;  11  Cr.  App. 
B.  307,  114  L.T.  424. 

Intent  to  steal} — ^The  question  of  intent  is  one  entirely  for  the  jury. 
It  may  be  deduced  from  the  acts  and  conduct  of  the  accused  proved  in 
evidence.  B.  v.  Gibbons,  12  Man.  B.  154,  1  Can.  Cr.  Cas.  340.  A  de- 
mand of  money  as  a  consideration  for  not  prosecuting  under  a  liquor 
law  may  come  within  sec.  452  as  being  made  with  intent  to  steal  the 
money  demanded.  B.  v.  Gibbons,  supra.  But  an  unjustified  demand  to 
have  goods  delivered  up  to  be  held  as  security  for  a  debt  actually  due 
has  been  held  insufficient  evidence  of  an.  intent  to  steal  although  accom- 
panied by  a  threat  of  the  debtor's  arrest  made  without  any  honest  belief 
that  the  debtor  was  liable  to  arrest.  B.  v.  Lyon,  29  Ont.  B.  497,  2  Can. 
Cr.  Cas.  242,  and  see  B.  v.  Johnson,  14  U.C.Q.B.  569.  But  if  the 
threat  were  not  merely  of  arrest,  which  might  under  certain  circum- 
stances be  made  in  a  dvil  proceeding,  but  of  arrest  for  a  criminal 
offence  the  case  might  be  brought  under  sees.  453  or  454.  And  if  the 
demand  had  been  in  writing,  the  charge  might  have  been  broi^ht  under 
sec.  451. 
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Capable  of  being  stolenji — See  Beca.  344-346,  347. 

Second  offences} — See  sees,  465,  963  and  964. 

Blackmail,  threats  and  intimidation] — See  sees.  216  (^i),  265,  332, 
450,  461,  452.  453,  454,  501,  516,  538,  578,  748. 

Stealing  in  dwelling-house  and  by  mewioe  putting  m  bodily  fear} — 
Code  sec  380. 

Extortion  by  threats] — Code  sees.  453  and  454. 

fixtortfon  by  accusation  or  threatK  to  accuse  of  certain  class  of 
crime. 

453.  Every  one  is  guilty  of  au  indictable  offence  and  liable 
to  fourten  years*  imprisonment  who,  with  intent  to  extort  or 
gain  anything  from  any  person, — 

(a)  accuses  or  threatens  to  accuse  either  that  person  or  any 

other  person,  whether  tlie  person  accused  or  threat- 
ened with  accusation  i«  guilty  or  not,  of 
(i)  any  offence  punishable  by  law  with  death  or  ini- 

-    prisonment  for  seven  years  or  more, 
(ii)  any  assault  with  intent  to  commit  a  rape,  or  any 
attempt  or  endeavour  to  commit  a  rape,  or  any 
indecent  assault, 
(iii)  carnally  knowing  or  attempting  to  know  any  child 

so  as  to  be  punishable  under  this  Act, 
(iv)  any  infamous  offence,  that  is  to  say,  buggery,  an 
attempt    or    assault    with    intent    to    commit 
buggery,  or  any  unnatural  practice,  or  incest, 
(v)  counselling  or  procuring  any  person  to  commit 
any  such  infamous  offence;  or, 

(b)  threatens  that  any  person  shall  be  so  accused  by  any 

other  person;  or, 

(c)  causes  any  person  to  receive  a  document  containing 

such   accusation   or  threat,  knowing  the   contents, 

thereof ; 
or  who  by  any  of  the  means  aforesaid  compels  or  attempts  to 
compel  any  person  to  execute,  make,  accept,  endorse,  alter  or 
destroy  the  whole  or  any  part  of  any  valuable  security,  or  to 
write,  impress  or  affix  any  name  or  seal  upon  or  to  any  paper  or 
parchment,  in  order  that  it  may  be  afterwards  made  or  converted 
into  or  used  or  dealt  with  as  a  valuable  security. 

Ml 

Origin}— Bee  405,  Code  of  1892;  24-25  Vict.,  Imp.,  ch.  96,  sees.  46 
and  47 ;  32-33  Vict,  Can.,  ch.  21,  sec.  45 ;  R.S.C.  1886,  ch.  173,  sec.  3. 
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Written  threats  to  <r«cu«e] — ^Declarations  made  by  the  accused  when 
spoken  to  about  the  letter  and  as  to  what  ho  meant  by  it,  are  admis- 
sible to  prove  what  the  crime  was  of  which  he  hinted  in  ambi^ous  or 
equivocal  language  in  the  letter.  R.  v.  Tucker,  1  Moore  CO.  134, 
and  the  accused  may  give  evidence  in  explanation  of  ambiguous  terms 
he  had  used.  B.  v.  Odell,  22  Can.  Cr.  Cas.  39  (Que.) ;  B.  v.  Hendy,  4 
Cox  C.C.  244. 

"Accuses"^ — The  accusation  here  referred  to  may  be  one  made  to 
a  judicial  tribunal  or  to  a  private  individual.  B.  v.  Bobinson,  2  Moore 
&  B.  14;  B.  V.  Kempel,  31  Ont.  B.  631,  3  Can.  Cr.  Cas.  481. 

"  Whether  the  person  accused  or  threatened  with  accusation  is  guilty 
or  no*"] — Notwithstanding  this  provision  the  prosecutor  if  called  as  a 
witness  may  be  cross-examined  as  to  his  guilt  of  the  imputed  offence 
for  'the  purpose  of  shaking  hia  credit.  B.  v.  Odell,  22  Can.  Cr.  Cas.  39, 
applying  B.  v.  Cracknell,  10  Cox  C.C.  408;  and  guilt  or  innocence  of 
such  imputed  crime  may  also  be  material  on  the  question  of  intent 
to  extort.  B.  v.  Bichards,  11  Cox  C.C  43;  B.  v.  Gardner,  1  C.  &  P.  479; 
B.  V.  Johnson,  14  TT.C.Q.B.  669.  The  person  charged  with  an  offence 
under  see.  453  or  454  is  not  entitled  to  adduce  evidence  for  the  sole 
purpose  of  proving  that  the  complainant  was  guilty  of  the  offence  which 
he  had  imputed  to  him.  B.  v.  Wilson,  6  Can.  Cr.  Cas.  131 ;  B.  v.  Odell, 
22  Can.  Cr.  Cas.  39  (QueOi  distinguishing  B.  v.  Johnson,  14  n.C.Q3. 
569.  No  evidence  can  be  given  even  in  cross-examination  of  another 
witness  to  prove  that  .the  prosecutor  was  guilty.    B.  v.  Odell,  supra. 

Imprisonment  "for  seven  years  or  more""] — ^Whether  this  phrase  in 
the  first  paragraph  of  sub-sec.  (a)  refers  to  the  maximum  or  the  mini- 
mum penalty  is  a  matter  of  doubt.  The  language  of  the  section  differs 
from  that  of  the  Larceny  Act,  B.S.C.  1886,  ch.  173,  sec.  3,  where  the 
corresponding  section  read  "  for  a  term  not  less  than  seven  years  "  and 
so  excluded  cases  for  which  the  law  prescribed  no  minimum  term.  B.  v. 
Popplewell,  20  Ont.  B.  303.  Compare  sec.  1081  (2)  as  to  suspended 
sentence  **  where  the  offence  is  punishable  with  more  than  two  years' 
imprisonment,"  which  seems  to  imply  a  reference  to  the  maximum  and 
not  to  the  minimum  penalty. 

"  Valuable  security  "'\ — See  sec.  2,  sub-sec.  (40). 

Extortion  by  libel] — See  sec.  332. 

Iwtimidation] — See  sec.  501. 

BlaekmaU,  threats  and  intimidation^ — See  sees.  216  (^),  265,  332, 
450,  451,  452,  453,  454,  501,  516,  538,  578,  748. 

Extortion  by  aceasation  or  threats  to  aeense  of  other  offeiM, 

454.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  seven  years  who, — 

(a)  with  intent  to  extort  or  gain  anything  from  any  person 
accuses  or  threatens  ti)  accuse  either  that  person  or 
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any  other  perHon  of  any  offence  other  than  those 
specified  in  the  last  section,  whether  the  person 
accused  or  threatened  with  accusation  is  guilty  or 
not  of  that  offence ;  or, 

(b)  with  such  intent  as  aforesaid,  threatens  that  any  person 

shall  be  so  accused  by  any  person;  or, 

(c)  causes  any  person  to  receive  a  document  containing 

such   accusation    or   threat,   knowing   the   contents 

thereof ; 
or  who  by  any  of  the  means  aforesaid,  compels  or  attempts  to 
(!ompel  any  person  to  execute,  make,  accept,  endorse,  alter  or 
destroy  the  whole  or  any  part  of  any  valuable  security,  or  to 
write,  impress  or  affix  any  name  or  seal  upon  or  to  any  paper 
or  parchment,  in  order  that  it  may  be  afterwards  made  or  con 
verted  into,  or  used  or  dealt  with  as  a  valuable  security. 

Orirzin]— Sec.  406,  Code  of  1892. 

Of  any  offence  other  than  those  specified  in  sec.  453] — Sec.  454  is  an 
extension  to  lesser  offences,  of  the  provisions  of  sec.  453,  and  it  would 
therefore  seem  that. the  word  "offence"  in  sub-sec.  (a)  should  be  limited 
to  offences  under  federal  jurisdiction.  But  the  contrary  has  been  held 
in  R.  V.  Dixon,  28  N.8.B.  82,  2  Can.  Cr.  Cas.  589,  where  an  accusation  of 
an  offence  under  a  provincial  liquor  law  was  held  to  come  within  this 
section.  Demands  of  money  with  a  menace  of  prosecution  under  a  pro- 
vincial law  may  fall  ^^^thin  sec.  451  or  452,  under  certain  circumstances; 
see  notes  to  those  sections  and  B.  v.  Gilibons,  12  Man.  B.  154;  B.  v. 
McDonald,  8  Man.  B.  491.  It  is  a  well- recognized  rule  of  interpretation 
that  statutes  are  to  bo  construed  as  relating  to  matters  over  which  the 
legislature  passing  them  has  legislative  authority.  Pleated  v.  McLeod, 
3  Saak.  L.R.  374,  384;  B.  v.  Wason,  17  A.B.  (Ont.),  221,  233;  Ex  parte 
Dnncan,  2  Cartwright  297;  and  compare  with  sec.  35  as  to  arrest  with- 
out warrant  of  persons  found  committing  **  any  offence." 

Extortion  by  peace  officer  in  making  pretended  settlement  of  charge^ 
—It  was  held  in  B.  v.  Lapham,  21  Can.  Cr.  Cas.  79,  24  O.W.B.  Ill,  that 
a  constable  entrusted  with  a  warrant  of  arrest  on  a  criminal  charge  may 
so  intervene  by  making  himself  the  agent  of  the  private  prosecutor  to 
settle  the  case  as  to  make  himself  liable  under  sec.  454  of  accusing  the 
person  against  whom  the  warrant  issued  of  the  offence  therein  stated, 
with  **  intent  to  extort."  A  peace  officer  should  not  use  his  office  and 
his  duty  to  arrest  under  process  as  a  means  of  extortion.  B.  t.  Iiajibam, 
supra;  and  it  may  be  extortion  under  sec.  454  for  the  constable  to  col- 
lect under  stress  of  the  warrant  in  a  dog-stealing  case  brought  under 
Code  sec.  370,  a  sum  which  the  complainant  is  willing  to  accept  as  the 
value  of  the  dog  and  the  expenses  added.     B.  v.  Lapham,  supra.    Mal- 
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feasance  of  office  by  any  officer  of.  justice. is : a  eonunai.  lav.iniMci' 
meanour;  Boscoe's  Or.  Evidence,  11th  ed.,  783;  and  a  constaUe  who 
corruptly  acceptii  money  to  protect  from  panishment  any  person  who 
has  committed  any  crime  is  subject  to  the  penalties  of  sec.  157. 

"  Document  oonioimt^  such  acoMation  or  tftr^at  "l^-^This  phrase  in 
sub-sec  (e)  refers  to  an  accusation  or  threat  to  accuse  of  any  offence 
other  than  those  specified  in  the  preceding^  section  (Code  sec.  453).  Pre- 
sumably it  is  limited  to  accusations  made  with  intent  to  extort  Or  g^in 
(sob-sees,  (a)  and  (h)  )  and  guilty  knowledge  as  to  the  purpose  of  the 
accusation  would  be  material.  Compare  sec.  453,  and  the  Larceny  Act, 
32-33  Vict.,  Can.,  sec.  45.  A  summons  issued  by  a  justice  to  answer 
a  eriminal  charge  is  one  form  of  "  document  containing  an  accusation  *' 
(sub-sec.  (c), )  an^d  although  the  informant  did  not  have  it  issued 
with  intent  to  extort,  it  is  an  offence  for  a  third  person  to  use  it  fot 
purposes  of  extortion.  B.  v.  Cornell,  6  Terr.  L.R.  101,  8  Can.  Cr.  Cas. 
416. 

Second  offences^ — See  sec.  465,  963  and  964. 

Written  threats  of  accusation'] — ^Proof  may  be  made  by  comparison 
of  hand-writing.  Canada  Evidence  Act,  B.S.C.  ch.  145,  sec.  8;  B.  v. 
Dixon,  29  KB.B.  462,  3  Can.  Cr.  Cas.  220;  but,  like  all  expert  evidence, 
it  requires  the  exercise  of  great  care  with  respect  to  the  degree  of  credit 
to  be  attached  to  it.  Bantiue  Nationale  v.  Tremblay,  46  Que.  S.C.  304 ; 
Desehtees  v.  Langlois,  15  Que.  K.B.  389;  Paquin  v.  Turcotte,  35  Que. 
aC.  266;  B.  v.  Henderson,  18  Can.  Cr.  Cas.  245;  Crawford  v.  City  of 
Montreal,  30  S.C.B.  406;  re  Gammell,  19  KS.B.  265;  B.  v.  Banger, 
(1917)  30  Can.  Cr.  Cas.  65  (Que.)  ;  and  see  Bohoel  v.  Darwish,  (1918) 
1  W.W.B.  627  (Alta.)  ;  Thompson  v.  Thompson,  4  O.L.B.  442,  1  O.W.B. 
431. 

Extortion  hy  libel] — See  sec.  332. 

Blackmail,  threats  and  intimidation] — See  sees.  216  (h)-,  265,  332, 
450,  451,  452,  453,  454,  501,  516,  538,  578,  748. 

Burglary  and  Iloiisehreakiny, 

llreftklng  place  of  worship  and  committing  offence, 

455.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who  breaks  and  enters  any 
place  of  public  worship  and  cominit#i  any  indihtaWie  oifcin'f 
therein,  or  who,  having  committed  any  indictable  oflf^nco" therein, 
breaks  out  of  such  place. 

Origin]— Sec.  408,  Code  of  1892;  B.S.  1886,  ch.  164,  sec.  35. 
** Breaks  and  enters"] — See  definitions  in  sees.  335  (c)  and  340,  and 
see  note  to  sec.  457. 

Being  found  in  possession  hy  night  of  burglars  tools]'— Code  sec.  464. 
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Dreaklnir  with  Intent  to  eomnilt  offenee. 

456.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who  breaks  and  enters  any  place 
of  public  worship,  with  intent  to  commit  any  indictable  offence 
therein. 

Or^f9i]->Sec.  409,  Code  of  1892 ;  B.S.G.  1S86,  ch.  164,  aec.  42. 

** Breaks  and  enters"} — See  definitions  in  sees.  335  (c)  and  340^  and 
see  note  to  sec.  457. 

Place  of  public  worship} — Generally  where  an  official  act  haa  been 
done  which  can  only  be  lawful  and  valid  by  the  doing  of  certain  {ne- 
liminary  acts,  it  will  be  presumed  that  those  preliminary  acts  have  also 
been  done.  Beg.  v.  Cresswell,  13  Cox  C.C.  178.  There^  the  charge  was 
bigamy,  and  the  proof  of  the  marriage  was  that  it  had  taken  place  in  a 
building  some  distance  from  a  church.  The  law  prohibited  marriages 
except  in  a  licensed  church.  But  there  was  proof  of  the  clergyman 
acting  as  such,  and  there  was  proof  that  in  the  hall  the  service  had 
been  several  times  performed.  Lord  Coleridge,  C.J.,  said : — "  We  are 
of  opinion  that  the  marriage  service  having  been  perf  onnod  in  a  place 
where  divine  service  was  several  times  performed,  the  rule  *  omnia  prae- 
sumuntur  rite  esse  acta  *  applies,  and  that  we  must  assume  that  the  place 
was  properly  licensed,  and  that  the  clergyman  performing  the  service 
was  not  guilty  of  the  grave  offence  of  marrying  persons  in  an  unlicensed 
place.  The  facts  of  the  marriage  and  other  chareh  services  being  per- 
formed there  by  a  clergyman  are  abundant  evidence  from  which  the 
Court  and  a  jury  might  assume  that  t^e  place  was  properly  licensed." 

In  B.  V.  Brown,  13  Can.  Cr.  Cas.  133,  at  157,  Graham,  E.  J.,  said: — 
"  This  law  is  not  peculiar  to  the  proof  of  marriage.  Bugg  v.  Kingsmill, 
KB.  1  Ad.  &  Ec.  343.  In  looking  over  the  Criminal  Code,  it  will  be  seen 
that  there  are  crimes  in  respect  to  churches,  highways,  railway  stations, 
public  works,  and  so  on,  and  in  most  cases  there  is  a  writing,  a  deed  of 
dedication,  expropriation  proceedings,  order  in  council,  or  some  other 
thing  in  writing  which  indicates  their  character;  but  I  think  it  will 
make  it  very  burdenspme  to  the  adj^inistr^tion  of  justice  .it  it.  is  hold 
that  in  such  cases  the  writing  only  will  suffice  to  prove  that  character." 

Second  offences} — Sec  sees.  465,  851,  963,  964,  982. 

BreakiBir  dwelling  by  alipht— Breaking  ont  ef  dwelling  by  nightr- 
Coniniitling  tiie  offence  wlien,  armed«—Bnrglni7r— Being 
found  aimed  after  tlie  offence. 

457.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life  who, — 

(a)  breaks  and  enters  a  dwelling-house  by  night  with  intent 
to  commit  any  indictable  offence  therein;  or,        • 
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(h)  breaks  out  of  any  dwelling-house  by  night,  either  after 
committing  an  indictable  offence  therein,  or  after 
having  entered  such  dwelling-house,  either  by  day  or 
by  night,  with  intent  to  commit  an  indictable  offence 
therein. 

2.  Every  one  convicted  of  an  offence  under  this  section  who 
when  arrested,  or  when  he  committed  such  offence,  had  upon  his 
person  any  offensive  weapon,  shall,  in  addition  to  the  imprison- 
ment above  prescribed,  be  liable  to  be  whipped. 

Origin] — Code  Amendment  1900,  ch.  46,  sec.  3;  Sec.  410,  Code  of 
1892;  R.8.C.  1886,  ch.  164,  sec.  37;  7-8  Geo.  IV,  Imp.,  ch.  29. 

"Breaks  and  enters**] — To  break  into  a  dwelling-house  means  to 
break  any  part,  internal  or  external,  of  a  building,  or  to  open  by  any 
means  whatever  any  door,  window,  shutter,  cellar-flap  or  other  thing 
intended  to  cover  openings  to  a  building,  or  to  give  passage  from  one 
part  of  it  to  another.  Code  sec.  335  (o).  The  means  of  opening,  here 
referred  to,  includes  lifting  in  the  case  of  things  kept  in  their  places 
by  their  own  weight.    Code  sec.  335  (c). 

A  person  "enters"  a  dweUing-house,  as  regards  the  offence  of  bur- 
glary, by  breaking  and  enuring  at  night  with  intent,  as  soon  as  any 
part  of  the. body  of  the  person  making  the  entrance  is  within  the  build- 
isig,  or  aa  soon  as  any  part  of  any  instrument  used  by  him  (to  break 
into  or  to  assiat  him  in  entering  the  building)  is  within  the  buildingr 
Code  sec.  340.  A  person  who  enters  any  chimney  or  other  aperture  of 
the  building  permanently  left  open  for  any  necessary  purpose  is  to  be 
deemed  to  have  broken  and  entered  that  building.  Code  sec.  340.  A. 
temporary  aperture  would  not  be  included  if  entrance  could  be  obtained 
without  further  opening.  Sub-sec.  (c)  appears  to  include  the  further 
lifting  of  a  partially  opened  window  as  a  breaking,  and  ^i  that  respect 
to  extend  the  common  law  which  did  not  make  it  a  breaking  unless  the 
door  or  window  by  which  entrance  was  effected  happened  to  be  closed. 
But  it  has  been  held  in  a  Kova  Scotia  case  that  where  a  window  had 
been  opened  a  few  inches  for  purposes  of  ventilation,  and  the  person 
entering  had  lifted  it  in  order  to  get  in,  it  is  not  burglary.  B.  v.  Bums 
(1903),  36  N.S.B.  257,  7  Can.  Cr.  Cas.  95.  A  person  who  obtains 
entrance  into  a  dweUing-house  by  any  threats  or  artifice  used  for  that 
purpose  is  to  be  deemed  to  have  broken  and  entered  that  building; 
B.  V.  Swallow,  1  Bussell,  793 ;  and  so  is  the  person  who  obtains  entrance 
by  eollusioxi  with  any  person  in  the 'building.  Code  sec.  340;  Le  Mott's 
case,  Kelyng  42^  Cass/s  case,  Kelyng  62;  Hawkins'  case,  2  East  P.C. 
485 ;  Cornwall's  ease,  2  Strange  B.  881. 

Entry  by  coUuaian  with  an  inmate] 

The  entry  by  collusion  with  a  person  in  the  building  must  be  the 
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riesnlt  of  real  and  not  pretended  colluaion,  it  being  held  that  where  a 
servant  pretended  to  agree  with  a  robber  and  opened  the  door  and  let 
him  in  for  the  real  purpose  of  apprehending  him,  there  was  no  breaking 
and  entering  for  the  door  was  lawfully  open.  B.  v.  Johnson  (1841), 
Car.  &  M.  218.  Bat  going  into  a  house  with  intent  to  steal  and  getting 
access  by  means  of  duplicate  keys  fraudulently  obtained  by  the  accused 
through  a  servant  of  the  owner,  constitutes  a  breaking  and  entering, 
because  the  key  was  knowingly  used  without  lawful  authority;  and  such 
is  the  result  although  the  servant  had  only  pretended  to  become  an 
accomplice  with  the  accused  and  had  arranged  with  the  police  to  be  in 
the  house  to  arrest  the*  accused  which  was  done  before  he  had  time 
to  steal  anything.  E.  v.  Chandler,  8  Cr.  App.  B.  82  L.J.K.B.  106,  [1913] 
1  K.B.  l25. 

DwelHng-houae] — See  definition  in  sec.  335 '(tf)  and  as  to  outbuild- 
ings, sec.  339. 

"  By  night "] — *  By  night '  as  regards  burglary  means  between  9  p.m. 
and  6  a.m.    Code  sec.  2,  sub-sec.  23. 

Suh'Sec,  (2) — Tos8eB9ion  of  "  offensive  weapon  "] — See  definition  of 
'offensive  weapon'  in  sec.  2,  sub-sec.  (24). 

Term  of  imprxsonmeift  may  he  shortened] — Code  sec.  1054. 

Beoent  possession  as  evidence  on  charge  of  burglary  amd  theft} — 
The  burglary  was  committed  on  the  18th  or  19th  December,  1903,  and 
the  prisoner  was  arrested  on  the  16th  February,  1904,  with  one  of  the 
articles  stolen  upon  his  person;  it  was  held  that  the  judge  could  not 
properly  have  ruled,  in  all  the  circumstances  of  the  case,  that  the  lapW' 
of  time  was  so  great  aa  absolutely  to  repel  any  presumption  that  the 
prisoner  was  concerned  in  the  burglary:  and  that  the  possession  of  the 
article  and.  other  circumsti^iees  warranted  the  jury  in  drawing  an  infer- 
ence of  guilt.    B.  v.  Bnrdell,  11  O.L.B.  440,  10  Can.  Cr.  Oas.  365. 

Punishment  of  whipping]— f\eo  neon.  SO,  204,  216,  276,  292,  293,  301, 
302,  446,  457,  1060. 

Housebreaking  with  intent  to  ravish] — See  B.  v.  Bodley  [1913]  3 
K.B.  468,  82  L.J.K.B.  1070;  B.  v.  Burns  (1903),  .36  N.8.B.  257,  7  Can. 
Cr.  Cas.  95. 

On  the  trial  of  an  indictment  for  burglary  with  intent  to  rape,  evi- 
dence of  his  immoral  conduct  on  the  same  night  but  subsequent  to  the 
attempt  alleged,  is  not  admissible  against  the  accused.  B.  v.  Bodley 
[1913]  3  K.B.  468,  9  Cr.  App.  B.  69,  82  L.J.K.B.  1070;  B.  v.  Fisher 
[1910]  1  K.B.  149,  26  Times  L.B.  122,  79  L.J.K.B.  187;  and  see 
Thompeon  v.  Director  of  Public  Prosecutions  (1918),  87  L,J.K.B.  478 
(H.L.);  Makin  v.  Attorney-General  of  N.S.W.  [1894]  A.C.  57,  63 
L.J.P.C.  41. 

Possession  of  burglar* s  tools  by  night] — Code  sec.  464. 
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llreaking  dwelling  by  4Ay«— Breaklngr  out  of  dweUlng  by  day. 

458.  Every  one  is  guilty  of  an  indictable  oflfence  and  liable 
to  fourteen  years'  imprisonment  who, — 

(a)  breaks  and  enters  any  dwelling-house  by  day  and  com- 
mits any  indictable  offence  therein;  or, 

(6)  breaks  out  of  any  dwelling-house  by  day  after  having 
committed  any  indictable  offence  therein. 

Origin]— Sea.  411,  Code  of  1892 ;  B.S.C.  1886,  ch.  164,  sec.  40. 

••  Breaks  and  enters  " ;  "  breaks  out "]— Code  sees.  335  (o) ;  340. 

nousehreahing  and  theft] — If  the  indictable  offence  committed  1)e 
theft,  and  the  charge  laid  is  consequently  housebreaking  and  theft,  there 
cannot  be  a  conviction  for  receiving  on  that  count;  B.  v.  Lamoreaux, 
10  Que.  Q.B.  15,  4  Can.  Cr.  Cas.  101.  The  essential  elements  of  the 
offence  of  receiving  are  not  included  in  the  charge  of  housebreaking 
and  theft;  and  sees.  949  and  951  do  not  authorize  a  conviction  for 
another  offence  unless  it  is  included  in  the  offence  charged  as  described 
in  the  enactment  creating  it  or  as  charged  in  the  count,  or  unless  for 
an  attempt  of  the  offence  charged  or  an  attempt  of  the  lesser  offence 
so  included. 

Breaking  with  Intent  to  commit  offence, 

459.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who,  by  day,  breaks  and  enters 
any  dwelling-house  with  intent  to  commit  any  indictable  offence 
therein. 

Origin]— Bee.  412,  Code  of  1892;  B.S.C.  1886,  eh.  Ifi4,  sec.  42. 

**  Dwelling  hmise**] — Code  sec.  .S.35,  sub-sec.  (r). 

Housebreaking  with  intent] — As  to' this  offence  there  is  no  specifica- 
tion that  the  offence  shall  he  by  night  as  in  sec.  457  (burglary)  or  by 
day  in  the  offence  of  housebreaking  combined  with  theft  or  some  other 
indictable  offence  by  day  for  which  see.  458  provides  a  more  onerous 
penalty  than  does  sec.  459.  There  may  be  a  conviction  on  a  charge  laid 
under  sec.  459,  although  the  evidence  proves  the  offence  of  bhfglary;" 
R.  V.  BobinBon,  Buss.  &  B.  321 ;  or  proves  an  offence  under  see.  ^S.^ 

Second  offences]— f^ee  sees.  465,  757,  851,  963,  964,  982. 

Breaking  shop,  etc,  and  committing  Indictable  offence. 

460.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who,  either  by  day  or  niglit, 
breaks  and  enters  and  commits  any  indictable  offence  in  a  school- 
house,  shop,  warehouse  or  counting-house,  or  any  buildiu*?  witli- 
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in  the  curtilage  of  a  dwelling-house,  but  not  so  connected  there- 
with aB  to  form  part  of  it  under  the  provisions  hereinbefore 
contained,  or  in  any  pen,  cage,  den  or  enclosure  in  which  fur- 
bearing  animals  wild  by  nature  are  kept  in  captivity  for  breeding 
or  commercial  purposes. 

Origin]— Sec.  413,  Code  of  1892;  Code  Amendment  Act,  1913,  ch. 
13;  B.S.C.  1886,  ch.  164,  sec.  41. 

"  Breaks  and  enters  "] — Code  sec.  335  (c)  340 ;  and  see  note  to  aec 
467 ;  R.  V.  Chandler  [1913]  1  K.B.  125,  82  L.J.K.B.  106,  8  Cr.  App.  B. 
82  (entry  by  key  supplied  by  pretended  accomplice). 

**  Or  in  any  pen,  cage/*  etc.Ji — These  words  were  added  to  the  section 
by  the  amendment  of  1913.  As  to  theft  of  wild  animals  kept  in  cages, 
etc.,  see  Code  sees.  345,  347,  350,  370,  381  (by  false  keys). 

Second  offences]— See  sees.  465,  757,  851,  963,  964,  982. 

Breaking  shop,  ete^  with  Intent. 

461.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years^  imprisonment  who,  either  by  day  or  night,  breaks 
and  enters  any  of  the  buildings,  or  any  pen,  cage,  den  or  en- 
closure mentioned  in  the  last  preceding  section  with  intent  to 
commit  anv  indictable  oflEence  therein. 

Origin]-— Sec.  414,  Code  of  1892;  1913  Can.  Stat.,  ch.  13;  R.S.C. 
1886,  ch.  164,  sec.  42. 

"Breaks  and  enters**} — See  sees.  335  (o),  340,  and  note  to  sec.  457. 
A  clandestine  opening  of  a  door  even  during  business  hours  may  be 
a  breaking  and  entering  under  sec.  461,  if  done  with  intent  to  steal  or 
to  commit  some  other  indictable  offence.  B.  v.  Smith,  17  Man.  B.  282, 
13  Can.  Cr.  Cas.  326. 

"  Pen,  cage,  den  or  encloswre  "] — These  words  were  inserted  by  the 
Code  amendment  of  1913. 

Second  oj(r«ice«]— See  sees.  465,  757,  851,  963,  964,  982. 

Being  fonnd  In  dwelllng-honse  at  nlgJht. 

462.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who  unlawfully  enters,  or  is  in, 
any  dwelling-house  by  night  with  intent  to  commit  any  indiet- 
aible  offence  therein. 

On^inl—Sec.  415,  Code  of  1892;  B.S.C.  1886,  ch.  164,  sec.  39. 
"By  nt^W"]— See  definition  in  sec.  2  (23). 

''  Unlawfully  being  in  a  dwelling-house  by  night  with  intent} — As 
regards  the  oifence  of  unlawfully  being  in  the  house,  as  distinguished 
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from  that  of  unlawfully  entering,  the  intent  may  have  been  formed  after 
the  entry.    B.  v.  Higgins,  38  N.S.R.  328.  10  Can.  Cr.  Cas.  456. 
Second  ojtfeHce*]— See  sees.  465,  757,  851,  963,  964,  982. 

Being  foiin4  aimeil  with  intent  to  break  by  day*— With  intent  to 
break  by  night. 

463.  Every  one  is  guilty  of  an  mdictable  offence  and  liable 
to  seven  years'  impriKonment  who  is  found,— 

(a)  armed  with  any  dangerous  or  offensive  weapon  or  in- 
strument by  day,  with  intent  to  break  or  enter  into 
any  dwelling-house,  and  to  commit  any  indictable 
offence  therein;  or, 
(ft)  armed  as  aforesaid  by  night,  with  intent  to  break  into 
any  building  and  to  commit  any  indictable  offence 
therein.   - 


Origin]— Sec.  416,  Code  of  1892;  B.S.C.  1886,  ch.  164,  sec.  43. 
"Offensive  weapon"  defined] — Code  sec.  2,  sub-sec.  (24). 
"By  day";  **by  niphVI—Oode  sec.  2,  sub-sec.  (28). 
"Intent  to  break  or  enter ";** intent  to  break  into'*} — Code  sec^i  335, 
sub-sec.  (c),  340.  — 

"  DwelUng-house"} — Code  sec.  335,  sub-sec.  (e). 
Second  offence'] — See  sees.  465,  757,  851,  963,  964,  982. 

Ifaving  housebreaking  instruments  by  night. — ^By  4ay«— Being  die- 
guised  by  night. — Disguised  by  day. 

4€(4.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  five  years'  imprisonment  who  is  found, — 

(a)  having  in  his  possession  by  night,  without  lawful  ex- 

cuse, the  proof  of  which  lie  upon  him,  any  instrument 
of  housebreaking:  or, 

(b)  having  in  his  possession  by  day  any  such  instrument 

with  intent  to  commit  any  indictable  offence;  or^ 

(c)  having  hiB  face  masked  or  Uackened,  or  being  other- 

wise disguised,  by  night,  without  lawful  excuee,  thp 
proof  whereof  shall  lie  on  him ;  or, 

(d)  having  his  face  masked  or  blackened,  or  being  other- 

wise disguised  by  day,  with  intent  to  commit  any 
indictable  offence. 

Or^inj— Sec.   417,  Code  of   1892;   R.S.C.   1886.  ch.   164,  sec.  43; 
Larceny  Act,  1861,  Imp.,  sec.  68. 
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••Bi/  day'*;  **  hy  night  "]— See  definition  in  sec.  2  (23). 

Instrument  of  hottsehreakingl — This  phrase  means  an  instrument 
capable  of  being*  used  for  the  purpose  and  intended  to  be  so  used.  R.  v. 
Oldham,  2  Den.  C.C.  472,  3  C.  &  K.  250;  R.  v.  Thompson,  11  Cox  C.C. 
362;  B.  V.  Seckree  (1915),  11  Cr.  App.  R.  245;  R.  v.  Ward  119151  3 
K.B.  698,  11  Cr.  App.  B.  245. 

The  onus  of  proof  as  to  lawful  excuse  is  discharged  by  an  accused 
person,  if  he  prove  that  the  alleged  implement  of  house-breaking,  though 
capable  of  being  used  for  that  purpose,  is  a  tool  used  by  him  in  his 
trade  or  calling.  Rex  v.  Ward  [1915]  3  K.B.  696,  11  Cr.  App.  R.  245. 
If  a  bricklayer  is  found  with  the  tools  of  his  trade,  which  are  his  own 
property,  upon  him,  that  is  prima  facie  a  sufficient  excuse  in  answer  to 
a  charge  of  being  in  possession  of  housebreaking  implements  by  night 
founded  on  the  possibility  of  their  being  so  used.  But  the  case  may 
go  to  the  jury  on  a  direction  that  they  must  consider  the  other  circum- 
stances. R.  V.  Seckree  (1915),  11  Cr.  App.  R.  245;  R.  v.  Oldham  (1852), 
2  Den.  C.C.  472. 

Second  offences'^ — See  sees.  465,  757,  851,  963,  964,  982. 

I'tinlshment  after  preflous  eonTiction  in  certain  eases. 

465.  Every  one  who,  after  a  previous  conviction  for  any 
indictable  offence,  is  convicted  of  an  indictable  offence  specified 
in  this  Part  for  which  the  punishment  on  a  first  conviction  is 
less  than  fourteen  years'  imprisonment  is  liable  to  fourteen 
years'  imprisonment. 

Origins—Sec.  418,  Code  of  1892;  R.8.C.  1886,  ch.  164,  sec.  44. 

Offences  after  previous  conviction^ — See  sees.  370,  375-377,  386  (2), 
465,  530,  533-535,  851,  963,  982,  1053,  1081. 

Hec^md  offences  under  Fart  TJ/] — See  sees.  465,  757,  851,  963,  964, 
982. 

Forgery  and  Preparation  Therefor, 

Deinltlon    of   forgery«--][aking   false    doeontenttf^When    forgery 
eenplete*— False  doconient  may  be  IneiHBplete. 

406.  Forgery  is  the  making  of  a  false  document,  knowing 
it  to  be  false,  with  the  intention  that  it  shall  in  any  way  be 
used  or  acted  upon  as  genuine,  to  the  prejudice  of  any  one 
whether  within  Canada  or  not,  or  that  some  person  should  be 
induced  by  the  belief  that  it  is  genuine,  to  do  or  refrain  from 
doing  anything,  whetlier  within  (Canada  or  not. 

2.  Making   a   false  docunuMit   includes   altering   a  genuine 
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(lucumeut  in  any  material  part,  or  making  any  material  addi- 
tion to  it  or  adding  to  it  any  false  date,  attestation,  seal  or 
other  thing  which  is  material,  or  making  any  materiiil  altera- 
tion in  it,  either  by  erasure,  obliteration,  removal  or  otherwise. 

3.  Foi^ery  is  complete  as  soon  as  the  document  is  made 
with  such  knowledge  and  intent  as  aforesaid,  though  the 
offender  may  not  have  intended  that  any  particular  person 
sliould  use  or  act  upon  it  as  genuine,  or  be  induced,  by  the 
Itelief  that  it  is  genuine,  to  do  or  refrain  from  doing  anything. 

4.  Forgery  js  complete  although  the  false  document  may  bu 
incomplete,  or  may  not  purport  to  be  such  a  document  as 
would  be  binding  in  law,  if  it  be  so  made  and  is  sudi  as  to 
indicate  that  it  was  intended  to  be  acted  on  as  genuine. 

Origin']— Bee.  422,  Code  of  1892. 

PufUahmeni  for  forgery] — Code  sees.  468,  469,  470. 

Punishment  for  uttering  forged  iristrument] — Code  sec.  467. 

Possession  or  use  of  instruments  of  forgery] — Code  sec.  471. 

Forgery  of  trade-marks] — Code  sees.  486-495. 

Offences  resemhling  forgery] — Code  sees.  472-485. 

False  dooument  defined] — '  False  document '  means  (i)  a  document, 
the  whole  or  some  material  part  of  which  purports  to  be  made  by  or  on 
liehalf  of  any  person  who  did  not  make  or  authorize  the  making  thereof, 
or  which,  though  made  by,  or  by  the  authority  of,  the  person  who  pur- 
ports to  make  it,  is  falsely  dated  as  to  time  or  place  of  making,  where 
either  is  material,  or  (ii)  a  document,  the  whole  or  some  material  part 
of  which  purports  to  be  made  by  or  on  behalf  of  some  person  who  did 
not  in  fact  exist,  or  (iii)  a  document  which  is  made  in  the  name  of  an 
existing  person,  either  by  that  i)erson  or  by  his  authority,  with  the 
fraudulent  intention  that  the  document  should  pass  as  1)eing  made  by 
some  person,  real  or  fictitious,  other  than  the  person  who  makes  or 
authorizes  it.  Code  sec.  335,  sub-sec.  (j). 

The  definition  of  a  false  document  given  in  the  Code  mak^^  no 
change  in  the  law  but  merely  defines  in  statutory  form  what  had  by 
judicial  construction  in  the  courts  been  held  to  eonstitute  a  false  docu- 
ment, the  making  of  which  with  the  knowledge  and'  intent'  nmntioiied 
in  the  statute  is  declared  to  be  forgery,  and  the  uttering  of  which  with 
like  knowledge  by  one  who  uses,  deals  with,  or  acts  upon  it  as  if  it  were 
genuine,  is  made  an  indictable  offence  punishable  in  like  manner  as 
forgery.  Per  Burton,  J.A.,  in  re  Murphy  (1895),  2  Caii.  Cr.  Cas.  562, 
578,  583,  26  Ont.  B.  163,  22  A.R.  386  (Out.). 

An  instniment  may  be  the  subject  of  forgery  although  in  fact  it 
should  appear  impossible  for  such  an  instrument  as  the  in»trument 
forged  to  exist,  provided  the  instrument  purports  on  the  face  of  it  to 
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be  good  and  valid  as  to  the  purposes  for  which  it  was  intended  to  be 
made.  R.  v.  Sterling  (1773),  1  Leach  996;  R.  v.  Portis  (1876),  40 
tr.C.Q.B.  214  (Ont.) ;  R,  v.  McDonald,  12  U.C.Q.B.  543  (Ont.) ;  R.  v. 
Brown,  3  Allen  13  (N.B.).  And  where  the  date  of  a  deed  is  so  material 
that  the  document  could  only  be  effective  for  the  purposes  which  it 
indicates,  if  signed  before  a  certain  date,  the  antedating  for  the 
fraudulent  purpose  of  making  it  so  appear  will  be  forgery  if  the  result 
is  to  make  the  deed  purport  to  be  something  quite  different  from  what 
it  really  is.  B.  v.  Ritson  (1869),  L.R.  1  C.C.R.  200;  Ez  parte  Windsor.. 
34  L  J^.M.O.  163. 

Forgery  of  incomplete  document] — ^Under  the  Code  forgery  is  com- 
plete although  the  false  document  may  be  inconplete,  and  this  must 
be  borne  in  mind  in  considering  the  English  cases  on  forgery  of  promis- 
sory notes.  Ead  v.  The  King  (1908),  13  Can.  Gr.  Gas*  360  (N.S.),  per 
Drysdale,  J.  It  has  been  doubted  whether  the  false  duplication  of 
tickets  is  forgery  if  the  signature  appearing  in  the  originals  is  left  out. 
B.  V.  Magnolo,  22  B.G.R.  359,  26  Can.,Cr.  Cas.  419. 

False  document  not  purporting  to  he  such  a  document  as  would  be 
binding  in  law} — If  the  other  elements  of  forgery  exist,  the  forgery  is 
complete,  although  the  document  does  not  purport  to  be  such  a  docu- 
ment as  would  be  valid.  So  the  making  of  a  forged  paper  purporting 
on  the  face  of  it  to  be  a  bank  note  is  forgery,  although  there  is  no 
bank  of  the  name  given.  R.  v.  McDonald,  12  U.C.Q.B.  543  (Ont.)  ;  B.  v. 
Brown,  3  Allen,  13  (N.B.). 

Filling  in  cheque  signed  in  blanki — If  a  cheque  is  given  to  a  person 
with  a  certain  authority,  the  agent  is  confined  strictly  within  the  limits 
of  that  authority,  and  if  he  choose  to  alter  it,  the  crime  of  forgery  is 
committed.  If  a  blank  cheque  be  delivered  to  him  with  a  limited  author- 
ity to  complete  it,  and  he  fill  it  up  with  an  amount  different  from  the 
one  he  was  directed  to  insert,  and  if,  after  the  authority  was  at  end,  he 
fill  it  up  with  any  amount  whatever,  that  too  would  be  clearly  forgery* 
B.  v.  Bateman  (1845),  1  Cox  C.C.  186;  B.  v.  Hart  (1836),  7  C.  &  P.  652, 
1  Moody  C.C.  486;  B.  v.  WUson  (1847),  1  Den.  C.C.  284. 

Filling  in  the  body  of  a  blank  cheque  to  which  a  signature  is  at- 
tached, without  any  authority,  is  a  forgery.  The  prisoners  were  indicted 
for  uttering  a  forged  cheque,  and  it  appeared  that  one  Townsend  was 
in  the  habit  of  signing  blank  cheques  and  leaving  them  with  his  clerk 
when  business  called  him  away  from  home ;  one  of  these  cheques  fell  into 
the  hands  of  the  prisoners,  who  filled  up  the  blank  with  the  words  "  one 
hundred  pounds,"  and  dated  it;  it  was  objected  that  the  signature  being 
genuine,  it  could  not  be  said  that  the  prisoner  had  uttered  a  forged  in- 
strument; but  Bailey,  J.,  held  that  it  was  a  forgery  of  4^e  cheque..  By 
filling  in  the  body  and  dating  it,  it  was  made  a  perfect  instroment, 
which  it  previously  was  not,  and  although  it  was  not  in  point  of  fact 
made  entirely  by  the  prisoners,  yet  it  had  been  held  that  the  doing  that 
which  is  necessary  to  make  an  imperfect  instrument  a  perfect  one,  is  a 
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forgery  of  the  whole.  The  learned  judge  was  also  of  opinion  <that  if 
the  bankers  had  paid  the  cheque  they  might  have  recovered  the  amount 
from  the  prosecutor,  as  he  was  in  the  habit  of  leaving  blank  cheques 
out,  with  his  name  written  at  the  bottom.  Wright's  case,  1  Lewin,  C.C. 
135. 

Fictitious  namel — The  result  of  the  cases  is,  that  where  a  fictitious 
name  is  assumed  for  the  purposes  of  a  fraud,  the  offence  of  forgery 
may  be  proved,  but  not  where  the  credit  is  given  solely  to  the  person 
without  any  regard  to  the  name,  as  in  B.  v.  Martin  (1880),  5  QJB.D.  34; 
per  Hagarty,  CJ.O.  in  re  Murphy  (1895),  2  Can.  Cr.  Cas.  578,  582;  R.  v. 
Whyte  (1851),  5  Cox  C.C.  290;  R.  v.  Wardell  (1862),  3  F.  &  F.  82. 

Where  a  person  passing  under  an  assumed  name  falsely  represents 
that  he  is  in  the  employment  of  a  certain  firm,  and  that  he  is  authorized 
to  make  a  draft  upon  such  firm,  his  signature  in  such  assumed  name  to 
a  draft  upon  the  firm,  and  his  fraudulent  negotiation  of  it,  constitute 
forgery,  if  the  credit  obtained  in  negotiating  the  bill  was  not  personal 
to  himself  alone,  without  relation  to  his  supposed  employers,  and  if  the 
false  name,  although  that  of  a  non-existent  person,  was  assumed  for  the 
very  purpose  of  perpetrating  the  fr^ud.  Be  M.  B,  Lazier  (1899),  3  C&u. 
Cr.  Cas.  167  (Ont.  C.A.). 

In  R.  V.  Dunn  (1765),  1  Leach  C.C.  68,  the  accused  had  represented 
herself  to  be  the  widow  of  John  Wallace,  a  deceased  seaman,  and  in 
that  character  applied  to  a  prize  agent  for  prize  money  due  to  him  by 
the  Government.  She  exhibited  what  purported  to  be  the  probated  will 
of  the  deceased,  and  thereby  induced  the  agent  to  advance  money  to  her 
on  a  promissory  note,  signed  by  her  in  the  name  of  the  supposed  widow, 
for  which  advances  the  agent  was  to  reimburse  himself  out  of  the  prize 
money,  when  obtained.  A  conviction  on  a  charge  of  forgery  was  con- 
firmed on  a  case  reserved.  Nine  of  the  ten  judges  in  that  case  agreed 
to  the  following  (Leach  C.C.  68),  as  the  rules  governing  the  case: 

(1)  In  all  forgeries,  the  instrument  supposed  to  be  forged  must  be 
a  false  instrument  in  itself; 

(2)  If  a  person  gives  a  note  entirely  as  his  own,  his  subscribing  it  by 
a  fictitious  name  will  not  make  it  forgery,  the  credit  being  there  wholly 
given  to  himself,  without  any  regard  to  the  name,  or  without  any  relation 
to  a  third  person; 

(3)  An  instrument  which  is  uttered  as  the  act  and  instrument  of 
another,  and  in  that  light  obtains  a  superior  credit,  when  in  truth  it  is 
not  the  act  of  the  person  represented,  is  strictly  and  properly  a  false 
instrument,  for  in  that  case  the  party  deceived  does  not  advance  his 
money  or  accept  the  instrument  upon  the  personal  credit  of  the  party 
producing  it,  but  upon  the  name  and  character  of  the  third  person, 
whose  situation  and  circumstances  import  a  superior  security  for  the 
debt ;  and  therefore,  if  in  truth  it  is  not  the  instrument  of  that  third 
person,  whose  name  and  situation  induced  the  credit,  it  is  certainly  a 
false  instrument,  and  the  intention  fraudulent  to  the  party  imposed  upon 
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by  it,  for  he  believed,  when  he  accepted  the  security,  that  he  had  a 
remedy  upon  it  against  the  third  person  in  whose  name  it  was  given  and 
on  whom  he  relied  when  he  advanced  the  money,  but,  this  being  false, 
he  has  no  such  remedy,  and  therefore  is  materially  deceived; 

(4)  If  an  instrument  be  false  in  itself,  and  by  its  purporting  to  be 
the  act  of  another  a  credit  is  obtained  which  would  not  otherwise  have 
been  given,  it  is  forgery,  though  the  name  it  is  given  in  be  really  a  non- 
entity; 

(5)  The  case  is  very  different  if  the  person  borrowing  money  upon 
his  own  note  and  assuming  a  fictitious  name  does  so  without  any  rela- 
tion to  a  different  person.  In  that  case  the  whole  credit  is  given  to  the 
party  himself;  the  lender  accepts  the  security  as  the  security  of  that 
person  only;  he  has  no  other  remedy  in  view^,  but  merely  against  the 
man  he  is  dealing  with,  and  the  security  is  really  and  truly  the  instru- 
ment  of  the  party  whose  act  it  purports  to  be,  however  subscribed  by  a 
fictitious  name;  he  has,  therefore,  a  remedy  upon  it  against  the  person 
on  whose  credit  he  took  it,  and  consequently  is  not  substantially 
defrauded. 

In  R.  v.  Whyte  (1851),  5  Cox  C.C.  290,  the  prisoner  had  purchased 
goods  of  a  warehouseman  and  represented  that  he  was  in  business  with 
one  Whiffen,  under  the  firm  name  of  Whiffen  &  Co.  Several  bills  for 
goods  so  purchased  were  met,  but  finally  Whyte  desired  the  warehouseman 
to  draw  on  the  firm  for  a  certain  bill  of  goods.  This  was  done,  and  the 
bill  was  accepted  by  him  in  the  name  of  the  pretended  firm.  Talf  oord, 
J.,  there  said :  "  I  think  it  will  scarcely  be  sufScient  to  show  that  the 
name  of  Whiffen  was  assumed  for  the  purpose  of  fraud  generally;  it 
must  have  been  taken  for  the  specific  object  of  passing  off  this  bill; 
the  carrying  on  business  in  the  false  name  might  be  for  the  purpose  of 
creating  a  false  impression  Tith  a  view  to  obtain  credit.  That  might 
support  a  charge  of  obtaining  money  or  goods  by  false  pretences,  but 
not  a  charge  of  forgery." 

To  sustain  a  conviction,  it  should  appear  either  that  the  prisoner  had 
not  gone  by  the  fictitious  name  before  the  signing,  or  that  he  had 
assumed  the  name  for  the  purpose  of  committing  the  fraud.  B.  v. 
Bontien  (1813),  Bus.  &  By.  260;  B.  v.  Peacock  (1814),  ibid.  278;  B.  v. 
Lockett  (1772),  1  Leach  C.C.  94;  B.  v.  Sheppard  (1781),  1  Leach  C.C, 
226;  B.  V.  Francis  (1811),  Buss.  &  By.  209;  Lascelles  v.  The  6tate,  90 
Ga.  347. 

If  the  assumption  of  a  fictitious  name  in  a  petition  to  the  legisla- 
ture for  an  Act  of  incorporation  were  done  with  the  intent  that  the 
legislature  should  be  induced  by  the  belief  that  it  was  genuine  to  grant 
the  charter,  there  seems  little  reason  to  doubt  that  the  signature  in  the 
fictitious  name  would  be  a  forgery.  The  point  was  referred  to,  but 
not  decided  in  Marsil  v.  Lanctot,  25  Can.  Cr.  Cas.  223,  20  Bev.  Leg.  237 
(Que). 

W^here  a  fraudulent  conspiracy  was  entered  into  between  two  persona 
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in  pursuance  of  which  one  of  them  opened  an  account  in  a  bank  in  a 
fictitionfl  name  and  gave  to  the  other  a  cheque,  for  which  the  latter  knew 
there  were  no  funds,  drawn  in  the  fictitious  name,  and  the  same  was 
negotiate  by  the  payee  in  furtherance  of  such  conspiracy,  by  obtaining 
another  bank  to  cash  the  same  on  the  faith  of  it«  being  a  genuine 
cheque,  the  cheque  is  a  "  false  document "  both  by  the  Criminal  Code 
and  at  common  law.  Be  Murphy  (1894),  26  Ont.  R.  163,  2  Can.  Cr.  Cas. 
562;  in  appeal  (1895),  22  A.R.  386  (Ont.),  2  Can.  Cr.  Cas.  578. 

Altervng  genuine  documental — ^Where  the  forgery  consists  of  the  alter- 
ation of  the  time  of  maturity  of  an  endorsed  note,  the  intent  to  preju- 
dice some  one  or  to  defraud  may  be  inferred  if  the  facts  warrant  the 
condnsion  that  cither  the  maker  or  the  endorser  might  be  defrauded, 
although  it  appears  that  the  prisoner  fully  intended  to  retire  the  note. 
R.  V.  Craig  (1858),  7  U.C.CP.  241  (Ont.)  ;  R.  v.  Hodgson,  2  Jurist 
N.S.  453,  as  to  the  duty  of  (the  customer  to  his  bank  to  guard  against 
facilitating  the  raising  of  his  cheques,  see  London  Joint  Stock  Bank  v. 
MacmUlan  (1919)  88  L.J.K.B.  55. 

It  would  be  forgery  for  the  maker  of  a  promissory  note  to  add 
"  with  interest "  after  the  amount  of  the  note  without  the  consent  of 
his  accommodation  endorser  who  had  already  signed  as  such.  Hubert  v. 
La  Banque  Nationale,  40  S.C.R.  458,  reversing  16  Que.  K.B.  191. 

The  criminal  intent  in  forgery'] — The  gist  of  the  offence  of  forgery 
is  the  signing  with  the  knowledge  that  the  document  was  false  and  with 
the  intent  that  it  should  be  accepted  as  genuine  to  some  one's  prejudice. 
As  soon  as  that  was  done,  the  offence  was  complete.  United  States  v. 
Ford  (1916),  10  W.W.R.  1042,  1048,  26  Can.  Cr.  Cas.  430,  34  W.L.R. 
912  (Man.),  per  Mathers,  C.J.K.B.;  R.  v.  Dunlop  (1857),  15  U.C.Q.B. 
118  (Ont.);  ex  parte  Cadby  (1886),  26  N.B.R.  452,  492;  R.  v.  Stewart 
(1875),  25  U.C.CP.  440  (Ont);  R.  v.  Gould  (1869),  20  U.C.CP.  154 
(Ont.). 

It  is  not  necessary  to  show  that  any  person  has  actually  been  pre- 
judiced. United  States  v.  Ford,  supra;  re  Lazier,  26  A.R.  260  (Ont.); 
R.  V.  Ward,  Str.  R.  747,  2  Ld.  Raym.  1461. 

A  woman  who  signs  a  deed  or  mortgage  as  if  she  were  the  wife  of 
her  co-grantor,  the  owner  of  the  lands,  but  knows  at  the  same .  time 
that  he  has  a  lawful  wife  living  and  that  her  marriage  contract  with  him 
is  void,  is  guilty,  along  with  him,  of  making  a  false  document  knowing 
it  to  be  false,  and  may  therefore  be  charged  with  forgery,  if  it  is  evi- 
dent that  the  only  interest  she  claimed  in  the  lands  was  a  dower  interest 
as  the  pretended  wife  of  her  co-defendant.  United  States  v.  Ford,  10 
W.W.R.  1042,  1047,  supra.  As  she  was  not  the  real  wife  she  had  no 
dower  interest,  although  she  may  have  thought  at  the  time  of  the 
foreign  marriage  contract  that  she  then  became  her  co-defendant's  lawful 
wife.  Ibid.  The  male  defendant  was  under  Code  sec.  69  a  principal 
in  the  offence  committed  by  the  female  defendant  who  posed  as  his  wife 
in  the  transaction,  with  his  connivance.    United  States  v.  Ford,  supra. 
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Onus  of  proof} — There  is  a  distinction  between  a  civil  and  a  crim- 
inal case  when  a  question  of  forgery  arises.  In  a  civil  case  the  onus 
of  proving  the  genuineness  of  a  deed  is  cast  upon  the  party  who  pro- 
duces it  and  asserts  its  validity.  If  there  be  conflicting  evidence  as  to 
the  genuineness,  either  by  reason  of  alleged  forgery  or  otherwise,  the 
party  asserting  the  deed  ijiust  satisfy  the  jury  that  it  is  genuine.  The 
jury  must  weigh  the  conflicting  evidence,  consider  all  the  probabilities 
of  the  case,  not  excluding  the  ordinary  presumption  of  innocence,  and 
must  determine  the  question  according  to  the  balance  of  those  probabili- 
ties. In  a  criminal  case  the  onus  of  proving  the  forgery  is  cast  upon 
the  prosecutor  to  assert  this,  and  unless  he  can  satisfy  the  jury  that  the 
instrument  is  forged  to  the  exclusion  of  reasonable  doubt,  the  prisoner 
must  be  acquitted.  Doe  |d.|  Devine  v.  Wilson  (1855),  10  Moore  F.C. 
502,  quoted  with  approval,  in  B.  v.  Anderson  (1914),  5  W.W.B.  1052,  at 
1059,  7  Alta.  L.B.  102,  26  W.L.B.  783,  22  Can.  Or.  Gas.  455.  If  the 
facts  in  a  civil  case  render  it  extremely  probable  that  the  writing  denied 
is  genuine  and  that  the  denial  is  a  mere  obstruction  to  proof,  it  is  con^ 
venient  that  the  judge  may  dispose  of  such  a  contest  by  applying  the 
rule  enabling  him  to  compare  the  disputed  writing  with  one  admittedly 
genuine,  and  on  being  satisfied  that  the  writing  is  the  same  to  receive 
the  document  as  sufficiently  proved  where  there  is  no  sworn  denial. 
Dominion  Permanent  Loan  Co.  v.  Morgan  (1914),  7  W.W.B.  844,  863 
(Can.),  per  Idington,  J. 

Corroboration] — Forgery  punishable  under  sees.  468-470,  inclusive, 
requires  corroboration  under  sec.  1002;  B.  v.  Banger  (1917),  30  Can.  Cr. 
Cas.  65  (Que.);  B.  v.  McBride,  26  Ont.  B.  639,  2  Can.  Cr.  Cas.  544; 
B.  V.  Giles,  6  U.C.C.P.  84  (Ont.) ;  but  sec.  1002  does  not  apply  to  the 
offence  under  sec.  467  of  uttering  or  attempting  to  utter  a  forged  docu- 
ment knowing  it  to  be  forged. 

On  a  charge  of  forging  promissory  notes,  the  fact  that  at  the  time 
the  accused  sold  the  alleged  forged  notes,  the  original  and  true  notes 
were  in  a  bank  and  pledged  by  the  accused  is  most  material  evidence 
implicating  him.  B.  v.  Scheller  (1914),  6  W.W.B  261,  7  Sask.  L.B. 
239,  27  W.L.B.  621,  23  Can.  Cr.  Cas.  1  (Sask.).  There  the  accused 
endorsed  and  disposed  of  as  genuine  originals  the  copies  of  the  notes 
which  he  obtained  on  request  from  the  bank  to  which  he  had  pledged 
the  originals  as  collateral;  and  see  B.  v.  Daun,  11  Can.  Cr.  Cas.  244,  as 
to  corroboration  generally. 

Comparison  of  handwriting] — Comparison  of  a  disputed  writing  with 
any  writing  proved  to  the  satisfaction  of  the  court  to  be  genuine  may 
be  made  by  witnesses ;  and  such  writings,  and  the  evidence  of  witnesses 
respecting  the  same,  may  be  submitted  to  the  court  and  jury  as  evidence 
of  the  genuineness  or  otherwise  of  the  writing  in  dispute.  Can.  Evidence 
Act,  B.S.C.  1906,  ch.  145,  sec.  8.  That  enactment  originated  with  the 
English  statute,  28-29  Vict.,  Imp.,  ch,  18,  sec.  8,  which  has  been  gener- 
ally adopted  in  provincial  statutes  as  well  by  federal  law.    The  Canada 
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Evidence  Act  applies  to  all  criminal  proceedings  and  to  eertain  civil 
proceedings  which  come  under  the  federal  and  not  the  provincial  legis- 
lative powers.    Caif.  Evidence  Act,  B.S.C.  1906,  ch.  145,  sec.  2. 

Prior  to  the  enactment  now  embodied  in  sec.  8  of  the  Canada  Evi- 
dence Act,  other  writings  had  to  be  relevant  in  other  respects  or  they 
were  excluded ;  but  now  other  writings  may  be  produced  and  proved  for 
the  purposes  of  comparison,  although  not  otherwise  connected  with  the 
case.  Arbon  v.  Fussell,  3  F.  &  F.  152.  Prior  to  that  enactment  the  rule 
had  been  laid  down  in  England  that  the  test  of  genuineness  ought  to 
be  the  resemblances,  not  to  the  formation  of  letters  in  some  other  speci- 
men, but  to  tlie  general  character  of  the  writing  which  is  impressed  on 
it  as  the  involuntary  and  unconscious  result  of  constitution,  habit  or 
other  permanent  causes,  and  is  therefore  in  itself  permanent ;  and  that  a 
knowledge  of  this  character  is  best  acquired  by  seeing  the  individual 
write  at  times  when  his  manner  of  writing  is  not  in  question,  or  by 
engaging  with  him  in  correspondence.  Doe  v.  Tuckermore  (1836),  5 
A.  &  E.  705;  Tracy  Peerage  Case,  10  CI.  &  F.  161,  176.  And  many 
courts  express  a  preference  for  the  testimony  of  persons  who  have  seen 
the  accused  write  or  have  engaged  in  correspondence  with  him,  rather 
than  the  expert  opinions  of  persons  who  had  not  done  so,  but  who  base 
their  opinions  merely  upon  a  study  and  critical  examination  made  by 
them  of  the  various  writings  produced.  Besroches  v.  Langlois,  15  Que. 
K.B.  388;  R.  v.  Ranger  (1917),  30  Can.  Cr.  Cas.  65  (Que.);  Dominion 
Permanent  Loan  Co.  v.  Morgan  (1914),  7  W.W.R.  844. 

But  while  the  opinion  alone  of  the  expert  who  has  never  seen  the 
person  write,  is  frequently  given  little  weight,  his  testimony  may  be 
of  importance  in  pointing  out  the  marks,  indications  and  characters  in 
the  wxitings  themselves  upon  which  the  opinion  is  based.  JRe  Gammell 
Estate  (1886),  19  N.S.R.  265,  279. 

If  the  witness  is  in  fact  skilled  in  the  comparison  of  handwriting,  it 
is  immaterial  that  he  is  not  a  professional  expert  and  immaterial  how 
he  aeqaired  his  skill.    R.  v.  Silverlock,  [1894]  2  Q3.  766. 

While  ordinarily  a  witness  may  be  required  to  read  or  to  write  in 
the  presence  of  the  court,  it  has  been  held  that  a  prisoner  called  as  a 
witness  on  his  own  behalf  cannot  be  compelled  to  furnish  a  specimen 
of  his  handwriting.    Rex  v.  Grinder,  11  B.C.R.  370,  10  Can.  Cr.  Cas.  333. 

The  signature  of  a  prisoner  to  the  "  statement  of  accused  "  where 
he  makes  a  statement  at  the  preliminary  hearing,  may  be  tendered  as 
evidence  against  him  at  his  trial  on  a  charge  of  forgery,  and  be  con- 
sidered on  a  comparison  of  handwTiting.  R.  v.  Golden,  11  B.C.R.  349, 
10  Can.  Cr.  Cas.  278;  and  see  note  to  sec.  684. 

The  jury  may  without  expert  testimony  compare  the  genu*.ne  writin 
with  the  disputed  writing,  but  such  a  course  is  said  to  be  hazardous; 
and  such  comparison  alone  should  not  be  invoked  to  brand  as  a  forgery 
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a  document  the  genuineness  of  which  is  supported  by  the  sworn  testi- 
mony of  those  accused.  Dominion  Permanent  Loan  Co.  v.  Morgan 
(1914),  7  W.W.B.  844,  863,  per  Idington,  J.  (Can.>. 
Method  of  comparison  by  handwriting  experts} — 
In  vol.  3  Journal  of  Criminal  Law  and  Criminology,  940,  Dr.  Daven- 
port, of  Boston,  says:  "A  valid  judgment  of  the  authorship  of  any 
questioned  writing  may  be  well  grounded  upon  the  following  axioms: 
Every  one  who  has  practised  writing  long  enough  to  do  it  automatically, 
having  the  mind  intent  upon  the  subject  matter  and  not  at  all  upon 
the  writing  itself,  has  inevitably  acquired  certain  writing  habits.  Some 
of  these  habits  are  common  with  many  other  writers.  Some  few  are 
uncommon  and,  perchance,  some  particular  habit  may  even  be  peculiar 
to  the  single  individual.  Many  of  the  habits  are  voluntary  and  con- 
scious ones.  These  are  subject  to  more  or  less  control  at  will.  But 
there  are  some  other  habits  which  are  wholly  involuntary  and  quite 
unconscious;  these,  therefore,  are  not  subject  to  any  modification  at 
will.  They  can  only  be  gradually  chanp^ed  through  the  formation  of 
other  new  habits  which  displace  the  former  habits.  Careful  analysis  of 
a  suiBciently  large  number  of  samples  of  unquestionably  genuine  auto- 
matic writing  of  any  person  will  disclose  the  several  classes  of  habits 
manifested  by  that  writer.  Likewise  what  may  appear  to  be  the  habits 
in  any  piece  of  questionable  writing,  upon  a  comparison  of  the  two 
sets  of  habits,  those  which  are  alike  as  well  as  those  that  are  different, 
may  readily  be  seen.  If  there  is  found  to  be  a  persistent  agreement 
on  the  one  hand  in  the  absence  of  such  habits  particularly  as  are 
common  to  many  other  writers,  and,  on  the  other  hand,  in  the  presence 
of  like  habits  especially  of  such  as  are  involuntary  and  unconscious, 
and  these,  too,  in  such  numbers  and  sequence  of  combination  as  could 
by  no  reasonable  chance  be  due  to  merely  accidental  coincidence,  then 
there  is  from  such  cumulative  evidence  no  other  conclusion  to  be  drawn 
by  an  expert  except  the  opinion  that,  beyond  any  reasonable  doubt, 
the  two  sets  of  writing  must  be  due  to  one  and  the  same  cause,  that  is, 
by  the  very  same  writer.  ...  In  forming  an  opinion  i<t  should  not  be 
overlooked  that  single  points  of  likeness  and  unlikeness  may  be  of 
vastly  different  relative  value.  Any  writing  to  be  at  all  readable  must 
have  very  many  points  of  similarity  to  the  conventional  model  type. 
No  sample  of  genuine  open  handwriting  of  any  person  is  ever  an  exact 
facsimile  in  all  respects  of  any  other  sample;  a  careful  examination  can 
always  differentiate  between  them,  however  much  alike  they  may  appear 
upon  casual  observation.  One  who  seeks  to  assume  the  disguise  of 
another,  as  in  forging  a  writing,  naturally  attempts  to  affect,  so  far 
as  may  be,  the  general  appearance  cliaracteristic  of  the  other.  He 
hopes  to  pass  muster  without  exciting  suspicion,  well  knowing  that,  if 
an  inquiry  is  once  instituted,  the  falsity  is  likely  to  be  revealed.  To 
be  able  to  do  his  best  with  his  writing  instrument  he  must  hold  it  in 
his  own  customary  way  which  may  be  quite  different  from  that  of  the 
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genuine  writer  whose  writing  he  attempts  ix>  imitate.  To  get  the  correct 
forms  of  letters  the  forger  may  copy  them  in  some  mechanical  way, 
make  a  freehand  drawing  of  them  or  practise  a  running-hand  copying 
until  he  has  more  or  less  acquired  the  new  habit  of  similar  formation  of 
the  letter.  But  his  old  unconscious  habits  of  pen  movements  in  the 
production  of  the  new  forms  of  letters  still  persist  for  he  has  not 
attempted  to  change  these;  his  own  unconscious  habits  of  pen  move- 
ments are  unknown  as  well  as  those  of  the  person  imitated  are  un- 
known to  the  common  forger.  His  aim  is  at  general  pictorial  effect." 
3  Journal  of  Criminal  Law  and  Criminology,  940. 

Expert  testimony;  limitation  of  number  of  witnesses  on  opinion 
evidenoel — Where,  in  any  criminal  trial  or  other  proceeding,  it  is  in- 
tended by  the  prosecution  or  the  defence,  to  examine  as  witnesses  pro- 
fessional or  other  experts  entitled  according  to  the  law  or  practice  to 
give  opinion  evidence,  not  more  than  five  of  such  witnesses  may  'be 
called  upon  either  side  without  the  leave  of  the  court  or  judge  or  person 
presiding.    Can.  Evidence  Act,  B.S.C.  1905,  ch.  145,  sec.  7. 

Such  leave  shall  be  applied  for  before  the  examination  of  any  of 
the  experts  who  may  be  examined  without  such  leave.  Ibid.,  sec  7  (2). 
Misspellings  as  indicia  of  forgery} — A  habit  in  the  supposed  forger 
of  misspelling  as  in  tlic  codicils  in  question  was  admitted  in  a  will  case 
as  bearing  on  the  genuineness  of  the  codicils.  CresswcU  v.  Jackson 
(1864),  4  F.  &  F.  1. 

In  the  Pamell  Commission  proceedings  (1888),  Piggott's  fabrication 
of  the  criminal  letters  alleged  to  have  been  written  by  Mr.  Pamell  was 
detected  in  part  by  his  misspelling  of  a  word,  3  Wigmore  on  Evidence, 
sec.  2024;  and  see  Brooks  v.  Tichbome,  5  Exch.  929;  Hale's  trial,  17 
How.  St.  Tr.  173;  Norman  v.  Morrell,  4  Ves.  770. 

Aiding  and  abetting  a  forgery} — To  make  a  person  liable  as  an  acces- 
sory before  the  fact  (Code  sec.  69),  to  an  alleged  forgery,  there  must 
be  criminal  intention,  that  it  shall  be  used  as  genuine  and  to  the  preju- 
dice of  some  one.  B.  v.  Fariseault  (1917),  28  Can.  Cr.  Cas.  112  (Que.). 
In  that  case  it  was  pointed  out  that  where  there  was  no  criminal  inten- 
tion and  no  one  was  prejudiced,  the  irregular  signing  of  a  government 
pay  cheque  issued  to  one  person,  but  signed  by  another  who  had  re- 
placed him  in  the  service  and  to  whom  presumably  the  money  rightfully 
belonged,  was  not  forgery.    B.  v.  Fariseault,  supra. 

Qitesiion  of  ratification  or  estoppel  as  to  forged  dooument^—A  for- 
gery «a  such,  cannot  be  ratified,  but  if  there  be  circumstances  creating 
an  estoppel  against  the  person  whose  name  was  forged,  he  may  be 
liable  to  the  innocent  holder  because  of  his  conduct.  Merchants  Bank  v. 
Lucas,  Cameron's  S.C.  Cases  275.  18  S.C.B.  704;  Ewing  v.  Dominion 
Bank,  36  S.C.B.  133  (leave  to  appeal  refused  [1904]  A.C.  806,  74 
Ljr,P.C.  21) ;  Brook  v.  Hook,  L.B.  6  Ex.  89;  Hubert  v.  La  Banque  Na- 
tionale,  40  S.C.B.  458;  La  Banque  Jacques  Cartier  v.  La  Banque 
d'Epargne,  13  A.C.  111;  London  Joint  Stock  Bank  v.  Macmillan,  (1919) 
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A  bank  which  has  accepted  a  cheque  cannot  refuse  payment  of  it 
although  the  drawer's  credit  had  been  obtained  by  forgery,  if  considera- 
tion was  given  by  the  holder  and  at  the  time  the  cheque  was  given  to 
the  payee  neither  he  nor  the  subsequent  holder  was  aware  of  the  fraud. 
Baker  v.  Merchants  Bank,  19  W.L.B.  641  (Alta.).  A  bank  is  bound  to 
know  the  signature  of  its  own  customer;  the  bank  upon  which  the 
cheque  purports  to  be  drawn  cannot  recover  back  the  moneys  paid  by  it 
to  another  bank  and  paid  out  by  the  latter  bank  to  the  forger  before 
it,  the  receiving  bank,  had  any  notice  or  knowledge  of  the  forgery  of  the 
signature  to  the  cheque.  See  Dominion  Bank  v.  ITnion  Bank,  40  8.C.B. 
366,  referring  to  Bank  of  Montreal  v.  The  King,  38  S.C.B.  258,  in  which 
leave  to  appeal  to  the  Judicial  Committee  was  refused.  But  a  different 
rule  applies  to  forgery  in  the  writing  in  the  body  of  a  cheque,  because 
the  bank  is  not  bound  to  know  the  handwriting  in  which  the  document 
is  written.  Dominion  Bank  v.  Union  Bank,  supra,  distinguishing  Bank 
of  Montreal  v.  The  King,  supra,  affirming  17  Man,  B.  68,  6  W.L.B.  417, 
which  reversed  4  W.L.B.  407.  Where  the  amount  of  a  cheque  is  fraudu- 
lently raised  after  acceptance  and  the  receiving  bank  pays  the  money 
to  the  forger  and  receives  payment  from  the  paying  bank  the  latter 
can  recover  the  amount  from  the  receiving  bank  as  having  been  paid  to 
it  under  a  mistake  of  fact.  Imperial  Bank  v.  Bank  of  Hamilton  [1903] 
A.C.  49,  72  L.J.P.C.  1. 

When  a  business  concern  receives  from  a  bank  a  notice  from  which 
it  becomes  aware  that  a  forgery  and  fraud  is  being  practised  upon 
the  bank,  in  the  unauthorized  use  of  the  name  of  the  person,  or 
persons  notified,  the  latter  are  bound  by  every  principle  of  justice  and 
right  dealing  between  man  and  man,  and  in  accordance  with  the  usage 
of  trade,  within  reasonable  time  to  give  the  bank  notice  of  the  fraud. 
Ewing  V.  Dominion  Bank,  36  S.C.B.  133. 

In  considering  the  question  of  how  far  a  person  incurs  a  liability 
by  refraining  from  answering  letters  written  to  him  in  relation  to  a 
business  matter,  attention  must,  of  course,  be  given  to  the  surrounding 
circumstances,  to  the  relationship  existing  between  the  writer  and  the 
receiver  of  the  letters,  and  also  to  the  receiver's  intelligence  and  experi- 
ence, and  his  knowledge,  actual  or  to  be  presumed,  of  the  customs  of 
business  men  in  like  situations.  Winoarls  v.  Hoey,  [1917]  2  W.W.B. 
287. 

Throughout  the  judgments  in  Ewing  v.  Dominion  Bank,  much  stress 
is  laid  on  the  fact  that  Ewing  &  Co.  were  an  experienced  business  firm, 
accustomed  to  banking  and  familiar  with  the  customs  of  banks  in  dis- 
counting negotiable  paper,  and  upon  the  further  fact  that,  though  they 
at  once  became  aware  that  the  signature  to  the  note  in  question  was  a 
forgery  and  were  told  by  their  legal  adviser  that  it  was  their  duty  to 
immediately  notify  the  bank  to  that  effect,  they  deliberately  refrained 
from  doing  so,  because  they  wished  to  screen  the  forger.  Winearls  v. 
Hoey,  [1917]  2  W.W.R.  287,  (Man.),  per  Judge  Cumberland. 
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ExtradUionl — Forgery  is  an  extraditable  offence  between  Canada 
and  the  U.SA.  Be  McCartney,  8  Man.  B.  367;  re  Lazier,  30  Ont.  B. 
419,  3  Can.  Cr.  Cas.  167,  26  A.B.  260  (Ont.),  3  Can.  Cr.  Cas.  419,  29 
8.C.B.  .630;  re  Garbutt,  21  Ont.  B.  465;  United  States  v.  Ford  (1916), 
10  W.W.B.  1042,  34  W J-.B.  912,  26  Can.  Cr.  Cas.  430 ;  re  HaU,  3  Ont. 
B.  331,  8  AJt.  31  (Ont.) ;  re  HaU,  32  U.C.C.P.  498  (Ont.) ;  re  Hall.  8 
A.B.  135  (Ont.) ;  re  Murphy,  26  Ont.  B.  163,  2  Can.  Cr.  Cas.  562,  22  A Jl. 
386,  2  Can.  Cr.  Cas.  588  (Ont.) ;  re  Harsha,  10  Can.  Cr.  Cas.  433,  11 
Can.  Cr.  Cas.  62  (Ont.);  re  Harsha,  7  O.W.B.  97,  155,  293,  398,  471; 
ex  parte  Cadby  (1886),  26  N.B»B.  452. 

Ulteriniir  forged  doeomeBto. 

46T.  Every  one  is  guilty  of  an  indictaUe  offence  wlio, 
knowing  a  document  to  be  forged,  usee,  deals  with,  or  acts 
upon  it,  or  attempts  to  use,  deal  with,  or  act  upon  it,  or  causes 
or  attempts  to  cause  any  person  to  use,  deal  with,  or  act  upon 
it,  as  if  it  were  genuine,  and  is  liable  to  the  same  punishment 
MS  if  he  had  forged  the  document. 

2.  It  is  immaterial  where  the  document  was  forged. 

Origin]— See.  424,  Code  of  1892;  B.S.C.  1886,  eh.  165,  see.  46; 
Forgery  Act,  1861,  Imp.,  sec.  26. 

"  Document "  defined] — Code  sec.  335,  sub-sec.  (/) . 

A  false  letter  of  introduction  uttered  with  knowledge  of  its  falsity 
and  with  intent  that  it  should  be  acted  upon  as  genuine  to  the  prejudice 
of  another,  is  within  sec.  467.  Be  Abeel,  8  Can.  Cr.  Cas.  189,  7  O.L.B. 
327. 

Forged  document]-^— Code  sees.  335  (j)  (false  document),  466 
(forgery). 

Uttering  forged  document] — The  showing  of  a  forged  receipt  to  a 
person  with  whom  the  defendant  is  claiming  credit  on  accoimt  of  that 
receipt  is  an  uttering,  although  the  defendant  never  voluntarily  parts 
with  the  possession  of  it.  B.  y.  Badford  (1844),  1  Den.  C.C.  59,  1  Cox 
CO.  168. 

Describing  the  forged  document] — The  forged  document  which  is  the 
subject  of  the  ottering  should  be  accurately  described.  B.  v.  Cunning- 
ham (1885),  Cass.  B.C.  Dig.  2nd  ed.,  194;  Coutlee's  8.0.  Dig.  402;  vary- 
ing B.  V.  Cunningham,  6  B.  &  G.  31  (N.S.). 

Objections  to  apparent  defects  are  to  be  made  before  pleading,  and 
are  then  subject  <to  amendment.  Code  sec.  898.  The  substance  of  the 
offence  may  be  stated  in  popular  language.  Code  sec.  852,  and  any 
lack  of  details  is  to  be  remedied  by  an  order  for  particulars.  Code  sees. 
853-859.  Ead  v.  The  King,  40  S.CB.  272,  13  Can.  Cr.  Cas.  348.  See 
note  to  sec.  468. 
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"  Knowing  a  document  to  he  forged  "] — The  guilty  knowledge  is  of 
the  essence  of  the  offence  and  should  be  specifically  alleged  in  the  indict- 
ment or  charge.  R.  v.  Weir  (No.  5)  (1900),  9  Que.  Q.B.  253,  3  Can. 
Cr.  Cas.  499. 

Evidence  of  similar  criminal  acts'] — On  a  charge  of  feloniously  utter- 

■ 

ing  a  forged  deed,  evidence  of  other  forged  deeds  of  a  similar  char- 
acter, although  of  subsequent  date,  being  found  in  the  defendant's  pos- 
session on  his  arrest  is  admissible  to  rebut  a  defence  denying  guilty 
knowledge.  Rex  v.  Mason,  10  Cr.  App.  R.  169;  111  L.T.  336;  78  J.P. 
389;  and  see  R.  v.  Fisher  [1910]  1  K.B.  149;  R.  v.  Doyle,  26  Can.  Cr. 
Cas.  197  (N.S.).  But  the  jury  should  be  instructed  as  to  the  limited  pur- 
pose for  which  such  evidence  is  given.  R.  v.  Lovitt,  13Can.Cr.  Cas.  15. 
Compare  Thompson  v.  Director  of  Public  Prosecutions  (1918),  87 
L.J.K.B.  478  (H.L.),  affirming  R.  v.  Thompson,  86  L.J.K.B.  1321  [1917] 
2  K:.B.  630. 

Proof  of  admissions  made  hy  accused] — ^If  a  prosecutor  uses  the 
declaration  of  a  prisoner,  he  must  take  the  whole  of  it  together,  and  can- 
not select  one  part  and  leave  another;  if  there  he  either  no  other  evidence 
in  the  case,  or  no  other  evidence  inoompatihle  with  it,  the  declaration 
so  adduced  in  evidence  must  be  taken  as  true.  But  if,  after  the  whole 
of  the  statement  of  the  prisoner  is  given  in  evidence,  the  prosecutor  is 
in  a  situation  to  contradict  any  part  of  it,  he  is  at  liberty  to  do  so; 
and  then  the  statement  of  the  prisoner,  and  the  whole  of  the  other  evi- 
dence, must  be  left  to  the  jury,  for  their  consideration,  precisely  as  in 
any  other  case,  where  one  part  of  the  evidence  is  contradictory  of  the 
others.  R.  v.  Jones,  2  C.  &  P.  628;  and  see  generally  Taylor  on  Evi- 
dence, 10th  ed.,  pars.  725  et  seq.  870-1;  Wills  on  Cir.  Ev.,  6th  ed.,  pp. 
116  ei  seq,,  Phipson  on  Ev.,  5th  ed.,  pp.  218,  253 ;  Wigmore  on  Ev.,  pars. 
2099  et  seq,  and  2113  et  seq. 

The  accused  is  entitled  as  of  right  to  have  such  a  statement  consid- 
ered in  its  entirety  so  that  the  true  meaning  of  his  statement  may  be 
made  manifest  for  it  is  but  in  accordance  with  the  plain  dictates  of 
justice  and  common  sense  that  his  statement,  if  used  against  him,  shall 
be  used  only  in  the  true  sense  in  which  he  made  it.  And  not  only  is 
he  so  entitled,  but,  in  order  that  the  true  sense  of  his  statement  may  be 
ascertained,  he  is  entitled  to  show  the  facts  and  circumstances  surround- 
ing the  making  of  it  to  the  like  extent  that  in  the  case  of  a  contract 
he  is  entitled  to  show  them  in  order  to  assist  in  its  interpretation.  B.  t. 
Girvin  [1917]  1  W.W.R.  907,  27  Can.  Cr.  Cas.  265,  272, 10  Alta.  L.R.  324. 
per  Beck,  J. 

Search  warrants] — Code  sees.  629-632. 

Forgerj  of  eertaln  doenmeDts. 

468.  Every  one  who  commits  forgery  of, — 

(a)  any   document  having   impressed   thereon   or   affixed 
thereto  any  public  seal  of  the  TTnited  Kinji^dom  or 
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any  part  thereof,  or  of  Canada  or  any  part  thereof, 
or  of  any  dominion,  possession  or  colony  of  His 
Majesty;  or, 
(6)  any  document  bearing  the  signature  of  the  Governor 
General  or  of  any  administrator^  or  of  any  deputy  of 
the  Governor,  or  of  any  lieutenant  governor  or  any 
one  at  any  time  administering  the  government  of 
any  province  of  Canada;  or, 

(c)  any  document  containing  evidence  of,  or  forming  the 

title  or  any  part  of  the  title  to,  any  land  or  hered- 
itament^ or  to  any  interest  in  or  to  any  charge 
upon  any  land  or  hereditament,  or  evidence  of  the 
creation^  transfer  or  extinction  of  any  «uch  interest 
or  charge;  or^ 

(d)  any  entry  in  any  register  or  book,  or  any  memorial  or 

other  document  made,  issued,  kept  or  lodged  imder 
any  Act  for  or  relating  to  the  registering  of  deeds 
or  other  instruments  respecting  or  concerning  the 
title  to  or  any  claim  upon  any  land  or  the  recording 
or  declaring  of  titles  to  land;  or, 

(e)  any  document  required  for  the  purpose  of  procuring 

the  registering  of  any  such  deed  or  instrument  or 

the  recording  or  declaring  of  any  such  title;  or 
(/)  any  document  which  is  made,  under  any  Act,  evidence 

of  the  registering  or  recording  or  declaring  of  any 

such  deed,  instrument  or  title;  or, 
(g)  any  document  which  is  made  by  any   Act  evidence 

affecting  the  title  to  land;  or, 
(h)  any  notarial  act  or  document  or  authenticated  copy, 

or  any  proc^s-verbal  of  a  surveyor  or  authenticated 

copy  thereof;  or, 
(»)  any  register  of  births,  baptisms,  marriages,  deaths  or 

burials  authorized  or  required,  by  law  to  be  kept, 

or  any  certified  copy  of  any  entry  in  or  extract 

from  any  such  register;  or, 
(;)  any  copy  of  any  such  register  required  by  law  to  be 

transmitted  by  or  to  any  registrar  or  other  officer; 

or, 
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(fc)  any  will,  codicil  or  other  testamentary  docmmeut, 
either  of  a  dead  or  living  person,  or  any  probate  or 
letters  of  administration,  whether  with  or  without 
the  will  annexed;  or, 

(/)  any  transfer  or  assignment  of  any  share  or  interest 
in  any  stock,  annuity  or  public  fund  of  the  United 
Kingdom  or  any  part  thereof,  or  of  Canada  or  any 
part  thereof,  or  of  any  dominion,  possession  or 
colony  of  His  Majesty,  or  of  any  foreign  state  or 
country,  or  receipt  or  certificate  for  interest  accru- 
ing thereon;  or, 

(m)  any  transfer  or  assignment  of  any  share  or  interest 
in  the  debt  of  any  public  body,  company  or  society, 
British,  Canadian  or  foreign,  or  of  any  share  or 
interest  in  the  capital  stock  of  any  such  company 
or  society,  or  receipt  or  certificate  for  interest 
accruing  thereon ;  or^ 

(n)  any  transfer  or  assignment  of  any  share  or  interest 
in  any  claim  to  a  grant  of  land  from  the  Crown,  or 
to  any  scrip  or  other  payment  or  allowance  in  lieu 
of  any  such  grant  of  land ;  or, 

(o)  any  power  of  attorney  or  other  authority  to  transfer 
any  interest  or  share  hereinbefore  mentioned,  or 
to  receive  any  dividend  or  money  payable  in  respect 
of  any  such  share  or  interest;  or, 

(p)  any  entry  in  any  book  or  register,  or  any  certificate, 
coupon,  share,  warrant  or  other  document  which 
by  any  law  or  any  recognized  practice  is  evidence 
of  the  title  of  any  person  to  any  such  stock,  interest 
or  share,  or  to  any  dividend  or  interest  payable  in 
respect  thereof;  or, 

(q)  any  exchequer  bill  or  endorsement  thereof  or  receipt 
or  certificate  for  interest  accruing  thereon;  or, 

(r)  any  bank  note  or  bill  of  exchange,  promissory  note 
or  cheque,  or  any  acceptance,  endorsement  or 
assignment  thereof;  or, 

(»v)  any  scrip  in  lieu  of  land;  or, 
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(<)  any  document  which  is  evidence  of  title  to  any  portion 
of  the  debt  of  any  dominion,  colony  or  possession  of 
His  Majesty,  or  of  any  foreign  state,  or  any  transfer 
or  assignment  thereof;  or, 

(u)  any  deed,  bond,  debenture,  or  writing  obligatory,  or 
any  warrant,  order,  or  other  security  for  money  or 
payment  of  money,  \fhether  negotiable  or  not,  or 
endorsement  or  assignment  thereof;  or, 

(t;)  any  accountable  receipt  or  acknowledgment  of  the 
deposit,  receipt,  or  delivery  of  money  or  goods,  or 
endorsement  or  assignment  thereof;  or, 

(w)  any  bill  of  lading,  charter-party,  policy  of  insurance, 
or  any  shipping  document  accompanying  a  bill  of 
lading,  or  any  endorsement  or  assignment  thereof; 
or, 

(a)  any  warehouse  receipt,  dock  warrant,  dock-keeper's 
certificate,  delivery  order,  or  warrant  for  the  de- 
livery of  goods,  or  of  any  valuable  thing,  or  any 
endorsement  or  assignment  thereof;  or, 

(y)  any  other  document  used  in  the  ordinary  course  of 

business  as  proof  of  the  possession  or  control  of 

goods,  or  as  authorizing,  either  on  endorsement  or 

delivery,  the  possessor  of  such  document  to  transfer 

or  receive  any  goods;* 

is  guilty  of  an  indi<jtable  oflfence  and  liable  to  imprisonment 

for  life  if  the  document  forged  purports  to  be,  or  was  intended 

by  the  offender  to  be  understood  to  be  or  to  be  used  as  genuine. 

Oriffin]—Qec,  423,  Code  of  1892;  B.8.C.  1886,  ch.  165,  sees.  4-44. 

**  Forgery  **'\ — Code  see.  466. 

"  Document "] — See  definition  in  sec.  335  (/) . 

**  Banknote**^ — Sec  definition  in  sec.  2  (4). 

"Fa-chequer  hill  "1— Bee  definition  in  sec  335  (h). 

"  Share-warrant  "1— The  punctuation  of  the  statute  is  retained  in 
sub-sec.  (p)  in  the  form  in  which  it  was  enacted,  but  the  comma  after 
"rfiare"  seems  to  be  an  error.  The  context  indicates  that  a  "share- 
warrant  "  was  intended  td  be  referred  to,  a  term  better  known  in  English 
company  law  than  in  Canadian  law. 

Stating  the  ojj'ence]— The  indictment  will  be  good,  if  it  contained 
so  mneh  detail  of  circumstances  as  was  snfficient  to  give  the  aceused 
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reasonable  information  as  to  the  act  to  be  proved  against  him.  Code 
sees.  852,  853;  B.  v.  Illsley  (No.  2),  29  Can.  Cr.  Cas.  107  (N.S.). 

A  count  may  be  laid  in  popular  language  and  a  statement  that  A 
had  forged  B's  cheque  would  amount  to  a  popular  description  of  the 
offence  of  forging  a  document  purporting  to  be  B's  cheque.  B.  v. 
Illsley  (No.  2),  29  Can.  Cr.  Cas.  107,  distinguishing  B.  v.  Carter,  2  East 
P.C.  985;  and  see  U.8,  v.  Howell^  11  Wallace,  436  (U-S.). 

If  a  person  is  convicted  on  ^n  indictment  for  forging  a  promissory 
note  and  the  fact  in  evidence  was  an  incomplete  note  form  which, 
nevertheless,  under  Code  sec.  466  might  be  the  subject  of  forgery,  strict 
accuracy  would  require  that  the  indictment  be  amended  by  calling  the 
document  an  "  incomplete  promissory  note "  and  setting  forth  in  it  a 
detailed  description  of  the  document.  But  if  no  question  is  raised  on 
the  trial  when  an  amendment  could  have  been  ordered  (Code  sec  898), 
the  conviction  will  stand  where  the  defendant  made  no  application  for 
particulars  under  sec.  859  and  was  not  misled  by  the  discrepancy  in 
calling  the  forged  document  a  **  promissory  note."  Ead  v.  The  King 
(1908),  13  Can.  Cr.  Cas.  348,  360.  Moreover,  the  accused  might  plead 
autrefois  convict  if  again  indicted  for  forging  an  "  incomplete  promis- 
sory note"  if  it  were  in  fact  the  same  document,  as  the  subject-matter 
on  which  the  accused  was  given  in  charge  on  the  former  trial  would 
have  been  the  same  had  "  all  proper  amendments  been  made  which  might 
then  have  been  made"  (Code  sec.  907).  Ead  v.  The  King,  13  Can.  Cr. 
Cas.  348. 

Where  the  contradictory  or  repugnant  expressions  do  not  enter  into 
the  substance  of  the  offence  and  the  indictment  will  be  good  without 
them,  they  may  be  rejected  as  surplusage;  and  where  the  repugnant 
matter  is  inconsistent  with  any  preceding  averment  it  may  be  rejected 
as  superfluous.  B.  v.  Stevens,  5  East  254,  at  256;  1  Chitty  Cr.  Law 
231;  1  Bishop  Cr.  Law,  sec.  491;  B.  v.  Illsley  (No.  2),  29  Can.  Cr.  Cas. 
107  (N.8.). 

Identity  of  person] — The  signature  of  the  accused  to  a  bail  bond  or 
other  document  in  the  criminal  proceedings  may  be  used  for  the  pur- 
pose of  identification  of  the  person  on  a  charge  of  forgery.  United 
States  V.  Ford  (1916),  10  W.W.B.  1042,  34  W.L.B.  912,  26  Can.  Cr. 
Cas.  430  (Man.)  ;  B.  v.  Thos.  Smith,  3  Cr.  App.  B.  87. 

Corroboration]— Bee  sec.  1002  (c)  ;  B.  v.  Giles,  6  U.C.C.P.  84;  B.  v, 
Bannerman  (1878),  43  U.C.Q.B.  547  (Ont.)  ;  B.  v.  McBride  (1895),  26 
Ont.  B.  639,  2  Can.  Cr.  Cas.  544;  B.  v.  Houle,  12  Can.  Cr.  Cas.  56  (Que.). 

Search  warrants} — Code  sees.  629-632. 

Destruction  of  seized  forged  hank  notes  or  hank  note  paper] — Code 
sec.  632. 

Extradition] — A  commitment  for  extradition  on  a  charge  of  forging 
admission  tickets  is  improperly  made  where  no  genuine  or  forged  ticket 
IB  in  evidence  on  the  extradition  enquiry  and  no  facts  are  shown  to 

590 


fOBOBBY  [§4«8] 

legally  excuse  the  non-production ;  re  Harsha  (No.  1),  10  Can.  Cr.  Gas. 
433,  10  O.L.B.  457;  re  Johnston,  12  Can.  Cr.  Cas.  559;  and  see  re 
Moore,  16  Can.  Cr.  Cas.  266, 

¥oTgerj  of  personal  property  registratloiu— Public  register. 

469.  Every  one  who  commits  forgery  of, — 

(a)  any  entry  or  document  made,  issued,  kept  or  lodged 
under  any  Act  for  or  relating  to  the  registry  of  any 
instrument  respecting  or  concerning  the  title  to,  or 
any  claim  upon,  any  personal  property;  or, 

(6)  any  public  register  or  book  not  hereinbefore  mentioned 
appointed  by  law  to  be  made  or  kept,  or  any  entry 
therein; 

is  guilty  of  an  indictable  offence  and  liable  to  fourteen  years' 
imprisonment  if  the  document  forged  purports  to  be,  or  was 
intended  by  the  offender  to  be  understood  to  be,  or  to  be  used 
as  genuine. 

Ori^]— <;ode  of  1892,  sec.  423 ;  B.S.C.  1886,  ch.  165,  sees.  7  and  38. 

Forgery"} — Code  sec.  466. 

Doeument**  defined] — Code  sec.  335,  sub-sec.  (/). 
CcrroboraUanI — Sec.  1002  (o). 
Search  warranW} — Code  sees.  629-632. 

Forgery  of  documentary  eVldence. 

470.  Every  one  who  commits  forgery  of, — 

(a)  any  record  of  any  court  of  justice,  or  any  document 

whatever  belonging  to  or  issuing  from  any  court 
of  justice  or  being  or  forming  part  of  any  proceed- 
ing therein;  or, 

(b)  any  certificate,  office  copy,  or  certified  copy  or  other 

dtxsument  which,  by  any  statute  in  force  for  the 
time  being,  is  admissible  in  evidence;  or, 

(c)  any  document  made  or  issued  by  any  judge,  officer  or 

clerk  of  any  court  of  justice,  or  any  document  upon 
which,  by  the  law  or  usage  at  the  time  in  force,  any 
court  of  justice  or  any  officer  might  act ;  or, 

(d)  any  document  which  any  magistrate  is  authorized  or 

required  by  law  to  make  or  issue;  or, 
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(e)  aiiy  entry  in  any  register  or  book  kept,  under  the 
provisions  of  any  law,  in  or  under  the  authority  of 
any  court  of  justice  or  magistrate  acting  as  such; 
or, 

(/)  any  copy  of  any  letters  patent,  or  of  the  enrolment  or 
enregistration  of  letters  patent,  or  of  any  certificates 
thereof;  or, 

(g)  any  license  or  certificate  for  or  of  marriage;  or, 

(h)  any  contract  or  document  which,  either  by  itself  or 
with  others,  amounts  to  a  contract,  or  is  evidence 
of  a  contract;  or, 

(t)  any  power  or  letter  of  attorney  or  mandate;  or, 

(;*)  any  authority  or  request  for  the  payment  of  money, 
or  for  the  delivery  of  goods,  or  of  any  note,  bill  or 
valuable  security;  or, 

(A?)  any  acquittance  or  discharge,  or  any  voucher  of 
having  received  any  goods,  money,  note,  bill  or 
valuable  security,  .  or  any  instrument  which  is 
evidence  of  any  such  receij)t;  or, 

;J)  any  document  to  be  given  in  evidence  as  a  genuine 
document  in  any  judicial  proceeding;  or, 

(w)-aiiy  ticket  or  order  for  a  free  or  paid  passage  on  any 
carriage,  tramway  or  railway,  or  any  steam  or  other 
vessel;  or, 

(n)  any  document  not  mentioned  in  this  or  the  two  last 
preceding  sections; 

is  guilty  of  an  indictable  offence  and  liable  to  seven  years'  im- 
prisonment if  the  document  forged  purports  to  be,  or  was 
intended  by  the  offender  to  be  understood  to  be,  or  to  be  used 
as  genuine. 

Origin]— €ode  of  1892,  sec.  423;  B.S.G.  1886,  eh.  165,  sees.  6,  29, 
33,  42  and  76. 

Any  "document**] — See  definition  in  sec.  335  (/). 

CorTohoratian]See.  1002  (o). 

A  conviction  for  forgery  will  be  quashed  if  there  is  not  the  corrobor- 
ii1;ion  which  sec.  1002  requires.  R.  v.  Magnolo,  22  B.C.B.  359,  26  Can. 
Cr.  Cas,  419. 

Comparison  of  handwritinff] — See  note  to  sec.  466. 
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JurMietion  of  courts^ — ^While  a  provincial  legislature  may  establish 
a  provincial  court  of  the  name  and  class  which  under  federal  law  would 
have  jurisdiction  to  try  cases  of  f  orgery,  it  cannot  extend  the  jurisdic- 
tion beyond  that  by  pretending  to  confer  such  authority  to  a  tribunal 
other  than  a  superior  court  of  criminal  jurisdiction  or  a  court  which 
when  established  by  the  province  becomes  qualified,  under  the  Criminal 
Code  or  other  federal  law  dealing  with  the  practice  and  procedure  in 
criminal  matters.  R.  v.  Toland,  22  Ont.  R.  505;  R.  v.  Levinger,  22  Ont. 
R.  690.  And  independently  of  provincial  legislation  the  federal  parlia- 
ment may  impose  upon  existing  criminal  courts  or  tribunals  constituted 
by  the  province  the  duty  of  administering  any  designated  branch  of 
the  criminal  law.    J2c  Vancini,  34  S.C.R.  61,  8  Can.  Cr.  Cas,  228. 

Search  warrants] — Code  sees.  629-632. 

Second  offences] — See  sees.  465,  963  and  964. 

Extradition  with  the  XI. S. A.] — On  the  question  of  the  necessity  for 
actual  proof  that  the  crime  is  an  extradition  crime  as  well  by  the  laws 
of  the  demanding  State  as  of  our  own,  the  eases  of  In  re  Murphy,  26 
O.R.  163,  22  A.R.  386,  2  Can.  Cr.  Cas.  578,  and  Rex  v.  Governor  of 
Hollo  way  Prison,  ex  parte  Siletti  (1902),  87  L.T.R.  332,  may  be  re- 
ferred to.  In  the  present  state  of  the  authorities  in  Canada,  an  extra- 
dition judge  will  act  with  prudence  who  requires  it  and  does  not  rest 
upon  presumptions.  Osier,  J.A.,  in  re  Harsha  (No.  1),  10  Can.  Cr.  Cas. 
433,  at  442. 

Maetalner^,  etCi,  for  making  exchequer  bill  paper. — Engraving  for 
bill  or  note,  etc 

471.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who,  without  lawful  authority 
or  excuse,  the  proof  whereof  shall  lie  on  him, — 

(a)  makes,  begins  to  make,  uses  or  knowingly  has  in  his 
possession,  any  machinery  or  instrument  or  material 
for  making  exchequer  bill  paper,  revenue  paper  or 
paper  intended  to  resemble  the  bill  paper  of  any 
firm  or  body  corporate,  or  person  carrying  on  the 
business  of  banking;  or, 

(6)  engraves  or  makes  upon  any  plate  or  material  any- 
thing purporting  to  be,  or  apparently  intended  to 
resemble,  the  whole  or  any  part  of  any  exchequer 
bill  or  bank  note;  or, 

(c)  uses  any  such  plate  or  material  for  printing  any  part 
of  any  such  exchequer  bill  or  bank  note;  or, 
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(d)  knowingly  has   in  his  possession   any  such  plate  or 

material  as  aforesaid;  or^ 

(e)  makes,  uses  or  knowingly  has  in  his  possession  any 

exchequer  bill  paper,  revenue  paper,  or  any  paper 
intended  to  resemble  any  bill  paper  of  any  firm, 
body  corporate,  company  or  person,  carrying  on  the 
business  of  banking,  or  any  paper  upon  which  is 
written  or  printed  the  whole  or  any  part  of  any 
exchequer  bill,  or  any  bank  note;  or, 

(/)  engraves  or  makes  upon  any  plate  or  material  any- 
thing intended  to  resemble  the  whole  or  any  dis- 
tinguishing part  of  any  bond  or  undertaking  for  the 
payment  of  money  used  by  any  dominion,  colony  or 
possession  of  His  Majesty,  or  by  any  foreign  prince 
or  state,  or  by  any  body  corporate  or  other  body  of 
the  like  nature,  whether  within  His  Majesty's  do- 
minions or  without;  or, 

{g)  uses  any  euch  plate  or  other  material  for  printing  the 
whole  or  any  part  of  such  bond  or  undertaking ;  or, 

(/t)  knowingly  offers,  disposes  of  or  has  in  his  possession 
any  paper  upon  which  such  bond  or  undertaking, 
or  any  part  thereof,  has  been  printed. 

0Hpin]*H3ec.  434,  Code  of  1892;  R.S.C.  1886,  ch.  165,  sees.  14-25; 
24-25  Vict.,  Imp.,  ch.  98. 

BxohequtT  hUl  paper} — See  definition  in  sec.  335  (t). 

Bevenue  paper} — Code  sec.  335  (p). 

Search  warrants] — Code  sees.  629-632. 

Destruction  of  forged  bank  notes  and  hank  note  paper} — Code  see. 
632. 

Offences  resembling  Forgery. 

Counterfeiting  government  seals. 

472.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life  who  unlawfully  makes  or  who  counter- 
feits any  public  seal  of  the  XJnited  Kingdom  or  any  part 
thereof,  or  of  Canada  or  any  part  thereof,  or  of  any  dominion, 
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possession  or  colony  of  His  Majesty,  or  the  impression  of  any 
such  seal,  or  uses  any  such  seal  or  impression  knowing  the 
same  to  be  so  unlawfully  made  or  counterfeited. 

Origin]— Sec.  425,  Code  of  1892;  B.S.C.  1886.  ch.  165,  sec.  4 
Search  warranU} — Code  sees.  629-632. 

CoHnterfeitlng  seals  of  eonrts  or  ref^istry  or  burial  boards. 

473.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who  unlawfully  makes  or  who 
counterfeits  any  seal  of  a  court  of  justice,  or  any  seal  of  or 
belonging  to  any  registry  office  or  burial  boards  or  the  impres- 
sion of  any  such  seal,  or  uses  any  such  seal  or  impression 
knowing  the  same  to  be  so  unlawfully  made  or  coimterfeited. 

Origin^— ^e.  426,  Code  of  1892;  B.S.C.  1886,  eh.  165,  sees.  35,  38, 
43. 

UBlawfnlly  printtng  eouterfett  pro«Iamatioiu— Tendering  game  In 
eridenoe. 

474.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years*  imprisonment  who  prints  any  proclamation, 
order,  regulation  or  appointment,  or  notice  thereof,  and  causes 
the  same  falsely  to  purport  to  have  been  printed  by  the  King's 
Printer  for  Canada,  or  the  Government  printer  for  any  prov- 
ince of  Canada,  as  the  case  may  be,  or  tenders  in  evidence  any 
copy  of  any  proclamation,  order,  regulation  or  appointment 
which  falsely  purports  to  have  been  printed  as  aforesaid,  know- 
ing that  the  same  was  not  so  printed. 

Of>^]--Sec.  427,  Code  of  1892 ;  B.S.C.  1886,  ch.  165,  sec.  37. 
Second  offences} — See  sees.  465,  963  and  964. 

Sending  telegrams  in  false  names. 

475.  Every  one  is  guilty  of  an  indictable  offonco  who,  with 
intent  to  defraud,  causes  or  procures  any  telegram  to  be  sent  or 
delivered  as  being  sent  by  the  authority  of  any  person  knowing 
that  it  is  not  sent  by  such  authority,  with  intent  that  such 
telegram  should  be  acted  on  as  being  sent  by  that  person's 
authority,  and  is  liable,  upon  conviction  thereof,  to  the  same 
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punishment  as  if  he  had  forged  a  document  to  the  same  effect 
as  that  of  the  tel^ram. 

Origins—Sec.  428,  Code  of  1892. 

"  Telegram  "] — The  word  **  telegram  "  as  a  derivative  of  the  wonl 
"  telegraph "  is  not  to  be  doomed  to  include  the  word  *'  telephone  "  or 
its  derivatives.    R.S.C.  1906,  ch.  1,  sec.  36. 

In  a  civil  action  it  has  been  held  that  before  the  Toceived  copy  of  a 
telegram  can  Ikj  put  in  evidence  it  must  be  proved  that  the  original 
dispatched  copy  was  lost  or  destroyed.  Adamson  v.  Vachon,  3  W.W.E. 
227,  22  W.L.R.  494.  The  production  of  the  received  copy  alone  is  not 
legal  proof  that  the  person  in  whose  name  it  purports  to  have  been 
sent  did  sign  or  send  the  telegram,  where  the  telegraph  agent  is  called 
and  deposes  that  he  had  no' recollection  of  the  original,  but  if  it  ever 
existed  it  would  have  been  destroyed  in  the  customary  way  after  a 
short  period.    Adamson  v.  Vachon,  supra. 

Locality  of  the  offence] — The  courts  of  the  province  from  which  the 
telegram  is  dispatched  have  jurisdiction;  R.  v.  Galloway,  2  Alta.  L.B. 
258,  15  Can.  Or.  Gas.  317.  And  it  seems  that  the  courts  of  the  province 
in  whieh  the  telegram  was  caused  to  be  delivered  by  t^e  ^fendiust's 
act  elsewhere  would  likewise  have  jurisdiction  in  case^  thfj>  defendant 
were  afterwards  found  and  apprehended  there.  See  Code  sec.  ^88,  and 
R.  V.  Galloway,  2  Alta.  L.R.  258,  15  Can.  Cr.  Cas.  317. 

With  intent  to  defraudi — The  word  '*  defraud  "  as  used  in  sec.  475, 
Code,  implies  something  to  the  prejudice  of  the  financial  or  proprietary 
rights  of  the  party  defrauded.  R.  v.  Galloway,  2  Alta.  L.R.  258,  15 
Can  Cr.  Cas.  317. 

In  that  case  the  prisoner  sent  from  Banff,  Alberta,  to  Maine  Mc- 
Gregor (not  the  informant),  at  Prince  Albert,  Sask.,  the  following 
telegram :  "  Get  letter  at  Clayton  Hotel,  Begina.  Come  immediately. 
Ernest  thrown  from  horse  this  morning.  Not  serious.  Have  to  stay 
here  a  week.  (Signed),  A.  H.  Matheson."  It  was  shown  that  this  tele* 
gram  was  signed  without  Matheson's  authority.  The  statements  in  the 
telegram  were  true.  Its  purpose  was  to  have  the  person  to  whom  the 
telegram  was  sent  meet  the  accused  at  Banff  instead  of  at  Regina.  It 
was  held  that  it  would  be  impossible  to  establish  an  intent  to  defraud 
from  the  sending  of  the  telegram,  and  as  the  intent  to  defraud  is  an 
essential  element  of  offence  alleged,  the  prisoner  was  dischargeiiVlt.  v. 
Galloway,  2  Alta.  L.R.  258,  15  Can.  Cr.  Cas.  317. 

Second  offences] — See  sees.  465,  963  and  964. 

Forgery] — ^As  to  forgery  generally,  see  Code  sec.  470,  paragraph 
(n),  and  as  to  records,  official  and  commercial  documents,  see  sees.  468 
to  470  inclusive. 
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Sending  fake  telegrams  or  letters  wJtli  intent  to  injure  or  alarm. 

476.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  year^'  imprisonment  who,  with  intent  to  injure  or  alarm 
any  person^  sends,  causes^  or  procures  to  be  sent  any  telegram 
or  letter  or  other  message  containing  matter  which  he  knows  to 
be  false. 

Origin]— Sec.  429,  Code  of  1892. 

"Or  other  message"] — Query  whether  a  message  not  reduced  to 
writing  would  be  included  under  the  ejuadem  generis  rule. 
Second  offences] — See  sees.  465,  963  and  964. 

Drawing  document  without  auUiority. 

477.  Every  one  is  guilty  of  an  indictable  offence  who,  with 
intent  to  defraud  and  without  lawful  authority  or  excuse, 
makes  or  executes,  draws,  signs,  accepts  or  endorses,  in  the 
name  or  on  the  account  of  another  person,  by  procuration  or 
otherwise,  any  document,  or  makes  use  of  or  utters  any  such 
document  knowing  it  to  be  so  made,  executed,  signed,  accepted 
or  endorsed,  and  is  liable  to  the  same  punishment  as  if  he  had 
forged  such  document. 

Origin]— 43ec.  431,  Code  of  1892 ;  R.8.C.  1886,  ch.  165,  sec.  30. 

Without  lawful  authority  or  excuse] — ^R.  v.  Weir  (No.  2),  3  Can. 
Cr.  Cr8.  155;  R.  v.  Weir  (No.  5),  9  Que.  Q.B.  253,  3  Can.  Cr.  Cas.  431; 
Morison  V.  London  County  &  Westminster  Bank  [1914]  3  K.B.  356,  83 
LJ^.K.B.  1202. 

With  intent  to  defraud] — The  fraudulen/t  intent  must  be  alleged  in 
the  indictment  or  charge.  R.  v.  Weir  (No.  5),  9  Que.  Q.B.  253,  3  Can. 
Cr.  Cas.  431. 

Second  offences] — See  sees.  465,  963  and  964. 

Forgery] — ^As  to  forgery  generally,  see  Code  sec.  470,  paragraph 
(n),  and  as  to  records,  official  and  commercial  documents,  see  sees.  468 
to  470  inclusive. 

Obtaining  anything  by  forged  instrument  or  by  probate  of  forged 
wilLr-Att^npt 

478.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who, — 

(a)  demands,  receives,  or  obtains  anything,  or  causes  or 
procures  anything  to  be  delivered  or  paid  to  any 
person,   under,  upon,  or  by  virtue  of   any  forged 
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instrument,  knowing  tlie  same  to  be  forged,  or 
under,  upon,  or  by  virtue  of  any  probate  or  letters 
of  administration,  knowing  the  will,  codicul  or  testa- 
mentary writing  on  which  such  probate  or  letters 
of  administration  were  obtained  to  be  forged,  or 
knowing  the  probate  or  letters  of  administration  to 
have  been  obtained  by  any  false  oath,  affirmation,  or 
aflSdavit,  or 
(h)  attempts  to  do  any  such  thing  as  aforesaid. 

Origin]— Sec.  432,  Code  of  1892;  B.S.C.  1886,  ch.  165,  sec.  45;  24-25 
Vict.,  Imp.,  ch.  98,  sec.  38. 

Obtaining  something  by  forged  instrument  with  knowledge  of  the 
forgery] — In  an  English  case  the  prisoner  was  indicted  under  sec.  7  of 
the  Forgery  Act,  Imp.,  1913,  for  obtaining  certain  money  by  means  of 
"  a  certain  forged  instrument,  to  wit,  a  forged  request  for  the  payment 
of  one  pound.  "  The  document  in  question  was  a  letter  purporting  to 
come  from,  and  to  be  signed  by  a  man  employed  by,  the  prosecutor  to 
whom  it  was  addressed.  The  letter  requested  the  prosecutor  to  hand 
to  the  bearer  the  sum  of  11,  which  the  letter  stated  was  required  for 
the  purpose  of  hiring  a  machine  with  which  to  clear  out  a  drain  on 
premises  belonging  to  the  prosecutor.  It  was  held  that  the  letter  was 
an  "  instrument "  within  the  meaning  of  sec.  7  of  that  statute.  Bex  v. 
Cade  [1914]  2  K.B.  209;  83  L.J.K.B.  796;  10  Cr.  App.  B.  23;  B.  ▼. 
Biley  [1896]  1  Q.B.  309,  followed. 

CovBterfeltlDff  8tamp.-<]|[akiBg9  etc,  die  for  smne. 

479.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who, — 

(a)  fraudulently    counterfeits    any    stamp,    whether    im- 

pressed or  adhesive,  used  for  the  purposes  of  revenue 
by  the  Govemmemt  of  the  United  Kingdom  or  of 
Canada,  or  by  the  government  of  any  province  of 
Canada,  or  of  any  possession  or  colony  of  His 
Majesty,  or  by  any  foreign  prince  or  state ;  or, 

(b)  knowingly  sells  or  exposes  for  sale,  or  utters  or  uses 

any  such  counterfeit  stamp;  or, 

(c)  without  lawful  excuse,  the  proof  whereof  shall  lie  on 

him,  makes,  or  has  knowingly  in  his  possession,  any 
die  or  in.4rument  capable  of  making  the  impression 
of  any  such  stamp  as  aforesaid,  or  any  part  thereof: 
or, 
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(d)  fraudulently  cuts,  tears  or  in  any  way  removes  from 

any  material  any  such  stamp,  with  intent  that  any 
use  should  be  made  of  such  stamp  or  of  any  part 
thereof;  or, 

(e)  fraudulently  mutilates  any   such  stamp  witli  intent 

that  any  use  should  be  made  of  any  part  of  such 
stamp;  or, 

(/)  fraudulently  fixes  or  places  upon  any  material,  or  upon 
any  stamp  aforesaid,  any  stamp  or  part  of  a  stamp 
which,  whether  fraudulently  or  not,  has  been  cut, 
torn,  or  in  any  other  way  removed  from  any  other 
material  or  out  of  or  from  any  other  stamp ;  or, 

(g)  fraudulently  erases,  or  otherwise,  either  really  or 
apparently,  removes,  from  any  stamped  material 
any  name,  sum,  date,  or  other  matter  or  thing 
thereon  written,  with  the  intent  that  any  use 
should  be  made  of  the  stamp  upon  such  material; 
or, 

(h)  knowingly  and  without  lawful  excuse,  the  proof 
whereof  shall  lie  upon  him,  has  in  his  possession 
any  stamp  or  part  of  a  stamp  which  has  been 
fraudulently  cut,  torn,  or  otherwise  removed  from 
any  material,  or  any  stamp  which  has  been 
fraudulently  mutilated,  or  any  stamped  material 
out  of  which  any  name,  sum,  daite,  or  other  matter 
or  thing  has  been  fraudulently  erased  or  otherwise, 
either  really  or  apparently,  removed;  or, 

{%)  without  lawful  authority  makes  or  counterfeits  any 
mark  or  brand  used  by  the  Government  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  the 
Government  of  Canada,  or  the  Government  of  any 
province  of  Canada,  or  by  any  department  or  oflScer 
of  any  such  Government  for  any  purpose  in  con- 
nection with  the  service  or  business  of  such  Gov- 
ernment, or  the  impression  of  any  such  mark  or 
brand,  or  sells  or  exposes  for  sale  or  has  in  his 
possession  any  goods  having  thereon  a  counterfeit 
of  any  such  mark  or  brand  knowing  the  same  to  be 
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a  counterfeit^  or  affixes  any  such  mark  or  brand  to 
any  goods  required  by  law  to  be  marked  or  branded 
other  than  those  to  which  such  mark  or  brand  was 
originally  affixed. 

Oripin]— Sec.  435,  Code  of  1892;  B.8.C.  1886,  ch.  165,  sec.  17;  Stamp 
Duties  Act  1891,  Imp.,  54-55  Vict.,  ch.  38 ;  Stamp  Act,  1891,  Imp.,  54-55 
Vict.,  ch.  39 ;  Post  Office  Protection  Act,  1884,  Imp.,  sec.  7. 

Stamp  forgeries] — ^Forged  cancelled  stamps  were  held  to  he  included 
in  the  penal  clauses  of  the  Stamp  Duties  Management  Act,  1891  (Imp.), 
in  a  case  where  supposed  cancelled  one-pound  postage  stamps  were  sold 
for  stamp  collections,  and  hoth  the  stamps  and  the  ohliteration  were 
forged.    R.  v.  Lowden  (1913),  9  Cr.  App.  R.  195. 

On  a  prosecution  under  the  Post  Office  Protection  Act  (Imp.),  1884, 
sec.  7  (c),  for  having  in  possession  "without  lawful  excuse"  a  die  for 
making  a  fictitious  stamp,  it  appeared  by  the  evidence  that  the  defendant 
was  the  proprietor  of  a  newspaper  circulating  among  stamp  collectors, 
and  had  caused  a  die  to  be  made  for  him  abroad,  from  which  imitations 
of  a  current  colonial  postage  stamp  could  be  made.  The  only  purpose 
for  which  he  had  actually  used  it  was  for  making  on  an  illustrated  cata- 
logue illustrations  in  black  and  white,  and  not  in  colors  of  the  stamp 
in  question.  This  catalogue  was  sold  as  part  of  his  newspaper.  On  a 
case  stated  by  a  magistrate  as  to  whether  this  evidence  showed  "  a  lawful 
excuse/'  Grantham  and  Ckillins,  JJ.,  were  unanimoiifl  that  it  did  not, 
and  that  the  defendant  was  liable  under  the  Act.  Dickins  v.  Gill  [1896] 
2  Q.B.  310,  18  Cox  384. 

Search  warrants^ — Code  sees.  629-632. 

Destruotion  of  counterfeits  illegally  held  in  possession"] — Code  sec.  632. 

rnjirlng  Tegisten  of  births  and  deaths*— MaUng  false  entry  In  same. 

480.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years*  imprisonment  who, — 

(a)  unlawfully  destroys,  defaces  or  injures  any  register  of 

births,  baptisms,  marriages,  deaths  or  burials  re- 
quired or  authorized  by  law  to  be  kept  in  Canada, 
or  any  part  thereof,  or  any  copy  of  such  register, 
or  any  part  thereof  required  by  law  to  be  trans- 
mitted to  any  registrar  or  other  officer;  or, 

(b)  imlawfully  inserts  in  any  such  register,  or  any  such 

copy  thereof,  any  entry,  known  by  him  to  be  false,  of 
any  matter  relating  to  any  birth,  baptism,  marriage, 
death  or  burial,  or  erases  from  any  such  register  or 
document  any  material  part  thereof. 
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Origin]-— Bee.  436,  Code  of  1892 ;  B.8.C.  1886,  ch.  165,  sees.  43,  44. 

Defacing  or  injuring  registers  of  births,  marriages  or  deaths'] — ^A 
register  is  none  the  less  defaced  or  injured  because  when  produced  in 
court  the  torn  part  has  been  pasted  in  and  is  as  legible  as  before  the 
offence.    B.  v.  Bowen  (1844),  1  Cox  C.C.  88,  1  Den.  22. 

A  person  who  knowing  his  name  to  be  A.  signs  another  name  as  a 
witness  to  a  marriage  in  an  authorized  register,  is  guilty  of  the  offence 
of  inserting  a  false  entry  in  the  register  although  he  so  signs  as  a  third 
witness  and  two  only  were  required  by  law.  E.  v.  Asplin  (1873),  12 
Cox  C.C.  391. 

Where  the  false  entry  is  actually  made  on  the  information  of  and 
at  tlie  instance  of  the  accused,  he  is  guilty  of  the  offence  of  inserting 
the  entry  in  the  register  and  not  merely  of  making  a  false  statement  for 
that  purpose.  B.  y.  Mason  (1848),  2  C.  &  K.  622;  B.  v.  Dewitt  (1849), 
2  C.  &  K.  905. 

The  offence  of  making  false  statements  as  to  births,  marriages  and 
deaths  in  the  particulars  required  for  registration  is  controlled  by  pro- 
vincial law. 

False  oertiflcate  of  eopy#— -Frandulently  eonceattng  register«-<-Per- 
mltHng  coiicealMieiit» 

481.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  ten  years^  imprisonment  who, — 

(a)  being  a  person  authorized  or  required  by  law  to  give 

any  certified  copy  of  any  entry  in  any  register  in  the 

last  preceding  section  mentioned,  certifies  any  writing 

'  to  be  a  true  copy  or  extract,  knowing  it  to  be  false, 

or  knowingly  utters  auy  such  oertifi<»te ;  or^ 

(6)  unlawfully  and  for  any  fraudulent  purpose  take^,  any 
such  register  or  certified  copy  from  its  place  of  de- 
posit or  conceals  it;  or 

(c)  being  a  person  having  the  custody  of  any  such  register 
or  certified  copy,  permits  it  to  be  so  taken  or 
concealed. 

Orvwi]— Sec.  437,  Code  of  1892;  R.S.C.  1886,  ch.  165,  sec.  44. 
Second  offences] — See  sees.  465,  963  and  964. 

Fnlge  eerCififate  of  entry^— Of  partlenlars  In  refrlflter.— Uttering 
false  copy  of  reeord«— False  signature. 

482.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years*  imprisonment  who, — 

(a)  being  by  law  required  to  certify  that  any  entry  ha*? 
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been  made  in  any  such  register  makes  such  certificate: 
knowing  that  such  entry  has  not  been  made ;  or, 
(6)  being  by  law  required  to  make  a  certificate  or  declara- 
tion concerning  any  particular  required  for  the  pur- 
pose of  making  entries  in  such  register,  knowingly 
makes  such  certificate  or  declaration  containing  a 
falsehood;  or, 

(c)  being  an  officer  having  custody  of  the  records  of  any 

court,  or  being  the  deputy  of  any  such  officer,  wil- 
fully utters  a  false  copy  or  certificate  of  any  record : 
or, 

(d)  not  being  such  officer  or  deputy  fraudulently  signs  or 

certifies  any  copy  of  certificate  of  any  record,  or  any 
copy  of  any  certificate,  as  if  he  were  such  officer  or 
deputy. 

Origin]— Sec.  438,  Code  of  1892;  B.S.G.  1886,  eh.  165,  sees.  35, 43. 

''Bequiired  far  the  purpose,*'  eto.]— Under  the  English  Perjury  Aet, 
1911,  which  refers  to  the  making  of  a  false  eertiileate  under  or  for  the 
purpose  of  any  Act  relating  to  the  registration  of  births  and  deaths,  a 
conviction  was  upheld  where  the  false  certificate  purported  to  be  made 
under  the  Act  respecting  registration  and  if  valid  could  be  used  under 
that  Act,  but  was  not  so  used,  the  same  being  supplied  directly  to  a 
life  insurance  company  upon  a  claim  under  the  policies.  R.  v.  Byan 
(1914),  10  Cr.  App.  B.  4. 

Second  offences] — See  sees.  465,  963  and  964. 

Knowingly  oertifylng  false  copy  by  offlciaL— False  slmifttnre. 

483.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
lo  two  years'  imprisonment  who, — 

(a)  being  an  officer  required  or  authorized  by  law  to  make 

or  issue  any  certified  copy  of  any  document  or  of 
any  extract  from  any  document,  wilfully  certifies, 
as  a  true  copy  of  any  document  or  of  any  extract 
from  any  such  document,  any  writing  which  he 
knows  to  be  untrue  in  any  material  particular ;  or, 

(b)  not  being  such  officer  as  aforesaid  fraudulently  signs  or 

certifies  any  copy  of  any  document,  or  of  any  ex- 
tract from  any  document,  as  if  he  were  such  officer. 

Origin]— ^ee.  439,  Code  of  1892. 

Second  offences] — See  sees.  465,  963  and  964. 
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Kalse  eBtrjr  in  GoTemment  account  books.— Transfer  by  person 
other  than  owner. 

484.  Every  one  i«  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years*  imprisonment  \rho,  with  intent  to  defraud, — 

(a)  makes  any  untrue  entry  or  any  alteration  in  any  book' 

of  account  kept  by  the  Government  of  Canada,  or  of 
any  province  of  Canada,  or  by  any  bank  for  any  sue)  i 
Government,  in  which  books  are  kept  the  accounts 
of  the  owners  of  any  stock,  annuity  or  other  public 
fund  transferable  for  the  time  being  in  any  such 
books,  or  who,  in  any  manner,  wilfully  falsifies  any 
of  the  said  books;  or, 

(b)  makes  any  transfer  of  any  share  or  interest  of  or  in 

any  stock,  annuity  or  public  fund,  transferable  for 
the  time  being  at  any  of  the  said  banks,  in  the  name 
of  any  person  other  than  the  owner  of  such  share 
•  or  interest. 

Origin]— See.  440,  Code  of  1892;  R.S.C.  1886,  ch.  165,  sec  11. 

False  dividend  warrants. 

485.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who,  being  in  the  employment  of 
the  Government  of  Canada,  or  of  any  province  in  Canada,  or  of 
any  bank  in  which  any  books  of  account  mentioned  in  the 
last  preceding  section  are  kept,  with  intent  to  defraud,  makeiJ 
out  or  delivers  any  dividend  warrant,  or  any  warrant  for  the 
payment  of  any  annuity,  interest  or  money  payable  at  any  of  the 
said  banks,  for  an  amount  greater  or  less  than  that  to  which  the 
person  on  whose  account  such  warrant  is  made  out  is  entitled. 

Ori^l— Sec,  441,  Code  of  1892 ;  B.S.C.  1886,  ch.  165,  sec.  12. 
Second  offenoesl — See  sees.  465,  963  and  964. 

Forgery  of  Trade  Marks  and  Fraudulent  Marking  of 

Merchandise, 

Forgery  of  trade  mark  defined. 

486.  Every  one  is  deemed  to  forge  a  trade  mark  wlio 
either, — 

(a)  without  the  assent  of  the  proprietor  of  the  trade  mark 
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makes  that  trade  mark  ox  a  mark  so'  nearly  resem- 
bling it  as  to  be  calculated  to  deceive ;  or, 
(&)  falsifies  any  genuine  trade  mark,  whether  by  alteration, 
addition,  effacement  or  otherwise. 
2.  Any  trade  mark  or  mark  so  made  or  falsified  is,  in  this 
Part,  referred  to  as  a  forged  trade  mark. 

Origin]— Sec.  445,  Code  of  1892;  51  Vict.,  Can.,  ch.  41.  sec.  3;  50-51 
Vict.,  ch.  28. 

**Trade-7narJc''  defined] — Code  sec.  335,  sub-sec.  (<),  declares  that 
**  'trade  mark'  means  a  trade  mark  or  industrial  design  registered  in 
accordanee  with  the  Trade  Mark  and  Design  Act,  and  the  registration 
whereof  is  in  force  under  the  provisions  of  the  said  Act^  and  includes 
any  trade  mark  which,  either  with  or  without  registration,  is  protected 
by  law  in  any  British  possession  or  foreign  state  to  which  the  provisiGns 
of  sec.  103  of  the  Act  of  the  United  Kingdom,  known  as  The  Patents, 
Designs  and  Trade  Marks  Act,  1883,  are,  in  accordance  with  the  pro- 
visions of  the  said  Act,  for  the  time  being  applicable." 

A  very  similar  definition  contained  in  the  Newfoundland  statutes 
(Newfoundland  Trade-Marks  Act,  C.S.  2nd  series,  ch.  112,  sec.  2)  came 
up  for  review  by  the  Privy  Council  in  Imperial  Tobacco  Co.  v.  Duffy 
(1918),  87  L.J.P.C.  50,  and  it  was  there  held  that  the  words  **to 
'which  the  provisions  of  sec.  103,  etc."  referred  back  to  the  words 
''British  possession  or  foreign  state''  (the  last  antecedent),  ajud^not 
to  the  word  "trade-mark."  Imperial  Tobacco  Co.  v.  Duffy  (1918), 
87  L.J.P.C.  50  at  51. 

A  British  Order-in-Council,  passed  in  1887  under  the  Imperial  Art 
of  1883  (46-47,  Vict.  Imp.  ch.  47,  sec.  4),  declared  that  the  provisions 
of  see.  103  should  be  applicable  to  the  United  States.  Imperial  Tobacco 
Co.  y.  Duffy,  supra. 

Funishment  for  forging  a  trade-markJi — Code  see,  488. 

Offence  of  falsely  applying  a  trade-mark] — Code  sees.  487,  488. 

Contesting  validity  of  trade-marJc] — It  is  well  settled  that  in  an 
action  for  infringement  of  a  trade-mark  it  is  open  to  the  defendant  to 
show  by  way  of  defence  that  the  plaintiff  has  no  legal  title  to  the 
exclusive  use  of  the  trade-mark  that  he  has  registered.  The  defendant 
is  not  driven  to  an  application  to  remove  the  trade-mark  from  or  to 
rectify  the  register.  This  was  decided  by  the  Supreme  Court  of  Canada 
in  Partlo  v.  Todd,  17  S.C.B.  196,  with  reference  to  the  Trade-Marks 
Act  as  it  then  stood,  and  by  the  Ontario  Court  in  Provident  Chemical 
Works  V.  Canada  Chemical  Manufacturing  Co.,  4  O.L.R.  545,  after  sub- 
sequent amendments  made  to  the  statute.  R.  v.  Cruttenden,  10  CfOi.'  Cr. 
Cas.  223  at  227;  and  see  Spilling  v.  O'Kelly,  8  Can.  Exch.  B.  426. 

The  certificate  of  registration  of  a  trade-mark  under  the  Canadian 
Act  is  only  primd,  fade  evidence,  and  it  was  open  to  the  defendant  in 
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an  mfringement  suit  to  show  that  the  plaintiff  was  not  the  proprietor 
of  a  trade-mark  when  ho  registered,  and  that  what  he  had  registered 
was  not  capable  of  registration  as  a  trade-mark  for  the  exclusive  use 
of  the  party  registering.  In  other  words,  that  mere  registration  did  not 
create  a  trade-mark,  but  .that  before  registration  the  party  seeking  to 
register  must  have  acquired  the  proprietorship  of  the  mark,  name, 
brand,  label,  package  or  other  business  device  which  he  procured  to  be 
registered  for  his  exclusive  use;  and  that  the  register  or  certificate  of 
registration  was  not  conclusive^  and  did  not  preclude  a  defendant  from 
impeaching  a  plaintiff's  right  or  title.  Partlo  v.  Todd,  17  S.G.B.  1»6! 
Partlo  V.  Todd,  17  S.C.B.  196,  14  A.B.  444  (Ont.) ;  Provident  Chemical 
Works  V.  Canada  Chemical  Co.,  4  O.L.B.  545;  McGall  v.  Theal,  28  Qr. 
48  (Ont.). 

The  term  ''proprietor  of  a  trade-mark''  means  a  person  who  has 
appropriated  and  acquired  a  right  to  the  exclusive  use  of  the  mark, 
and  where  a  party  has  a  trade-mark  he  can  institute  no  proceedings  to 
prevent  its  infringement  until  and  unless  such  trade-mark  is  registered 
in  pursuance  of  the  Act;  but  this  by  no  means  implies  that  one  man 
can  copy  and  register  a  trade-mark  belonging  to  another  or  a  trade- 
mark in  common  use.  Partlo  v.  Todd,  17  S.C.B.  196.  Chief  Justice 
Bitchie  there  cited  with  approval  the  following  dictum  of  Lord  Westbury 
in  McAndrew  v.  Bassett  (1864),  33  L.J.  Ch.  567;  4  DeG.  J.  &  S.  384: 
''The  essential  qualities  for  constituting  that  property  (property  in  a 
trade-mark)  probably  would  be  found  to  be  no  other  than  these:  First, 
that  the  mark  has  been  applied  by  the  plaintiffs  properly  (that  is  to 
say),  that  they  have  not  copied  any  other  person's  mark,  and  that  the 
mark  does  not  involve  any  false  representation ;  secondly,  that  the  article 
so  marked  is  actually  a  vendible  article  in  the  market;  and  thirdly, 
that  the  defendants,  knowing  that  to  be  so,  have  imitated  the  mark  for 
the  purpose  of  passing  in  the  market  other  articles  of  a  similar 
description." 

It  would  be  a  valid  defence  to  prove  that  the  label  constituting  the 
trade-mark  in  question  had  been  used  by  the  defendant  and  others  prior 
to  the  registration  of  the  trade-mark  by  plaintiff.  Fafard  v.  Ferland, 
6  Que.  P.B.  119. 

The  Canadian  Trade-Mark  Act  provides  that  a  mark  adopted  for 
use  by  any  person  in  his  trade  for  the  purpose  of  distinguishing  his 
goods  may  be  registered  for  his  exclusive  use,  and  it  is  clear  that  one 
may  adopt  a  mark  without  first  using  it.  Spilling  Bros.  v.  Byall,  8  Can. 
fixch.  B.  195.  The  registration  must,  of  course,  in  such  a  case  be  fol- 
lowed by  use,  if  the  proprietor  wishes  to  retain  his  right  to  the  trade- 
mark. In  that  respect  there  is  no  difference  between  the  law  of  Canada 
and  the  law  of  England.  Ibid.  Nor  is  it  an  objection  to  the  validity 
of  the  registration  of  the  plaintiffs'  trade-mark  that  the  application 
or  declaration  on  which  it  was  obtained  was  not  signed  by  the  plaintiffs 
personally,  but  by  their  attorneys  or  agents.     Spilling  Bros.  v.  Byall, 

sQpra. 
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Prior  use  outside  of  Canada] — ^A  person  may  have  a  valid  trade-mark 
in  one  country  and  yet  be  prohibited  from  extending  its  use  into 
another  country  in  which  another  person  had  obtained  and  used  in 
good  faith  a  valid  registered  trade-mark  of  a  similar  kind  in  ignorance 
of  the  use  of  the  mark  elsewhere.  Imperial  Tobacco  Co.  v.  Duffy  (1918), 
87  L.J.P.a  50;  Smith  v.  Fair,  14  Ont.  R.  729;  and  see  Spilling  Bros, 
y.  Byall,  8  Can.  Exch.  B.  195;  Berliner  v.  Knight,  1883,  W.N.  70  (Eng.). 

If  by  laws  of  any  country  the  makers  of  certain  goods  are  required 
to  put  thereon  certain  prescribed  marks  to  denote  the  standard  or 
character  of  such  goods,  and  goods  bearing  the  prescribed  marks  are 
exported  to  Canada  and  put  upon  the  market  here,  it  is  not  possible 
thereafter,  and  while  such  goods  are  to  be  found  in  the  Canadian  market, 
for  anyone  to  acquire  in  Canada  a  right  to  the  exclusive  use  of  sueh 
prescribed  marks  to  be  applied  to  the  same  class  of  goods,  or  to  the 
exclusive  use  of  any  mark  so  closely  resembling  the  prescribed  marks 
as  to  be  calculated  to  deceive  or  mislead  the  public  Qorham  Manu- 
facturing Company  v.  Ellis,  8  Can.  Exch.  B.  401. 

Prior  user  by  others  outside  of  Canada  and  not  extending  to  Canada 
will  not  disentitle  the  first  person  applying  the  mark  in  Canada  as  a 
trade-mark  and  registering  same  there,  to  the  exclusive  use  of  same  in 
Canada.     Templeton  v.  Wallace,  4  Terr.  KB.  340. 

It  has  been  held  that  acquiescence  by  the  owner  of  a  "fancy  word" 
trade-mark  in  the  United  States  in  the  use  of  a  similar  word  there  as 
applied  to  a  different  class  of  goods  may  be  set  up  in  answer  to  an 
infringement  action  brought  in  Canada  for  the  similar  use  of  same. 
Lambert  Pharmacal  Co.  v.  Palmer,  39  Que.  S.C.  64,  21  Que.  K.B.  451. 

That  was  a  case  where  the  different  class  of  goods  belonged  to  the 
same  line  of  trade.  If  the  goods  were  in  another  line  of  trade,  it  seems 
clear  that  the  use  of  a  trade  mark  in  one  line  of  trade  will  not  prevent 
its  adoption  by  another  person  in  another  and  entirely  distinct  trade. 
Lambert  Pharmacal  Co.  v.  Palmer,  supra. 

Trade-fnark  so  nearly  resembling  as  to  he  ** calculated  to  deceive"} — 
Where  the  plaintiffs  show  an  actual  copying  of  their  registered  trade- 
mark they  are  not  required  to  go  further.  The  Act  gives  them  the  ex- 
clusive right  to  use  the  trade-mark  to  designate  the  article  maavfaetnred 
or  sold  by  them;  and  the  defendants  cannot,  either  knowingly  or  inno- 
cently, infringe  upon  that  right.  Provident  Chemical  Works  v.  Canada 
Chemical  Co.,  4  O.L.B.  545;  Slater  v.  Byan,  17  Man.  B.  89.  Under  the 
English  Act  the  same  rule  prevails:  Edwards  v.  Dennis  (1885),  30  Ch. 
D.  454,  at  p.  471;  Lambert  v.  Goodbody  (1902),  18  Thnes  L.B.  394. 

The  object  of  the  legislation  is  to  protect  the  owners  of  trade-marks 
so  as  to  secure  to  them  the  benefit  of  the  money  and  time  whieh  they 
have  expended  in  building  up  a  market  for  their  own  goods,  and  to  do 
this  the  Legislature  must  protect  them  with  respeet  not  to  the  intelligent 
and  wary  purchaser,  but  to  the  unwary  one.  B.  v.  Authier,  6  Que.  Q.B. 
14^;  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.  (1865),  11  H.L.C. 

606 


Trade-mabk  Offences  [§^^1 

p.  539;  Wotherspoon  &  Carrie  (1872),  L.B.  5  £.  &  I.  App.  519.  The 
magistrate  trying  a  charge  of  selling  goods  falsely  marked  is  entitled 
to  examine  the  alleged  infringement  ^nd  form  a  conclusion  as  to 
whether  the  resemblance  was  sufficient  between  th&  two  labels  used  in 
the  way  they  were  to  justify  a  finding  that  the  defendant's  label  is 
calculated  to  deceive.     B.  v.  Authier,  6  Que.  Q.B.  146. 

In  deciding  whether  a  trade-mark  so  resembles  another  as  to  be  cal- 
culated to  deceive,  visual  resemblance  is  not  necessarily  the  only  thing 
to  be  considered;  the  possibility  of  confusion  to  the  ear  may  also  be 
an  element.     Doran  v.  Hogadore,  11  O.L.B.  321. 

It  may  appear  that  there  was  a  likelihood  of  deception  from  the 
general  design  and  appearance  although  the  prominent  words  of  a 
label  were  different.  Anheuser  Busch  Brewery  Association  v.  Edmon- 
ton B.  &  M.  Co.,  15  W.L.B.  421  (Alta.) ;  Be  Gutta  Percha  Co.  [1909J 
2  Ch.  10. 

Corruptions  of  words  merely  descriptive  of  the  goods  are  not  the 
subject  of  exclusive  use  as  trade-marks.  Kirstein  v.  Cohen,  39  S.C.B. 
286,  affirming  13  O.L.B.  144,  11  O.L.B.  50. 

There  may  be  an  infringement  in  the  use  by  a  company  of  an 
abbreviation  of  its  own  corporate  name  applied  to  their  goods  when 
such  abbreviation  is  so  like  the  registered  trade-mark  of  a  competitor 
as  to  be  calculated  to  deceive.  Boston  Bubber  Shoe  Co.  v.  Boston 
Bubber  Co.  of  Montreal,  32  S.C.B.  315. 

If  the  trade-mark  proposed  to  be  registered  under  the  Canadian 
Trade-Mark  Act  so  resembles  one  already  on  the  register  that  the 
owner  of  the  latter  is  liable  to  be  injured  by  the  former  being  passed 
oif  as  his,  then  a  case  is  presented  in  which  the  proposed  trade-mark  is 
calculated  to  deceive  or  mislead  the  public.  Be  Gutta  Percha  Co. 
[1909]  2  Ch.  10.  Whenever  the  resemblance  between  two  trade-marks 
is  such  that  one  person's  goods  are  %old  as  those  of  another,  the  result 
is  that  the  latter  is  injured  and  some  one  of  the  public  is  misled.  To 
prevent  these  things  from  happening.  Parliament  has  given  the  Minister 
of  Agriculture  a  discretion  to  refuse  to  register  a  trade-mark  proposed 
for  registration  where  it  is  identical  with  or  resembles  a  trade-mark 
abeady  registered.  He  may  refer  the  question  to  the  Exchequer  Court 
of  Canada,  in  which  event  that  Court  will  exercise  its  discretion  and 
determine  the  matter  upon  the  same  principles  as  should  guide  the 
Minister  in  the  exercise  of  his  discretion.  Be  Melchers  and  De  Kuyper 
(1898),  6  Can.  Exch.  B.  82. 

It  does  not  follow  that  because  the  person  objecting  to  the  regis- 
tration of  a  trade-mark  could  not  get  an  injunction  against  the  appli- 
cant the  latter  is  entitled  to  put  his  trade-mark  on  the  register.  Be 
Speer  (1887),  55  L.T.  880;  in  re  The  Australian  Wine  Importers,  Lt., 
L.B.  (1889),  41  Ch.  Div.  278.  With  reference  to  the  exercise  by  the 
(Comptroller  of  the  discretion  given  him  by  The  Patents,  Designs  and 
Trade-Marks  Act,   1883,  Imp.,  to  register  or  to  refuse  to  register  a 
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trade-mark,  the  House  of  Lords  has  held  that  he  ought  to  refuse  regis- 
tration where  it  is  not  dear  that  deception  may  not  result.  Eno  v. 
Dunn  (1890),  15  App.  Gas.  252;  see  also  In  re  Trade-mark  of  John 
Dewhurst  &  Sons,  Lt.  [1896]  2  Oh.  B.  137.  And  that  should  be  fol- 
lowed in  disposing  of  applications  made  under  the  Canadian  Act.  Ee 
Melchers  and  De  Kuyper,  6  Can.  Ezch.  R.  82. 

A  trade  word  used  as  descriptive  of  goods  may  become  so  well  known 
as  to  found  a  civil  action  for  an  injunction  to  restrain  the  passing  off 
of  goods  so  similarly  marked  as  to  be  calculated  to  deceive,  although 
the  trade  word  may  not  constitute  a  valid  trade-mark.  Viaeberg  v. 
Vineberg,  23  Que.  K.B.  256;  and  see  Standard  Sanitary  Mfg.  Co.  v. 
Standard  Ideal  Co.  [1911]  A.C.  78;  Gramm  v.  Fisher  Motor  Co.,  30 
O.L.B.  1,  5  O.W.N.  449 ;  Anheuser  Busch  Brewery  Assocn.  v.  Edmonton 
B.  &  M.  Co.,  15  W.L.B.  421  (Alta.). 

A  trade  word,  although  afterwards  registered  as  a  trade-mark,  does 
not  lose  the  protection  which  it  had  previously  acquired;  so  if  the 
mark  had  already  acquired  a  meaning  referable  only  to  the  manufac- 
tui«r's  goods  of  a  particular  class,  he  may  be  entitled  to  restrain  the 
use  of  that  word  in  the  advertising  of  competitive  goods  although  not 
applied  by  the  competitor  to  the  goods  themselves  or  to  any  package 
containing  it  (Trade-Mark  Act,  R.S.C.  1906,  ch.  71,  sec.  5).  XTnited 
States  Playing  Card  Co.  v.  Hurst   (1917),  39  O.L.B.  249. 

For  civil  cases  dealing  with  the  words  "  calculated  to  deceive  **  see 
Cording  v.  Cording  (1916),  85  L.J.  Ch.  742,  affirming  re  Cording  [1916] 
1  Ch.  422;  re  Waide,  33  R.P.C.  320;  Boord  v.  Bagots  [1916]  2  A.C. 
382;  re  Maeder  [1916]  1  Ch.  304;  re  Roskill,  85  L.J.  Ch.  301;  Prest- 
0-Lite  Co.  V.  People's  Gas  Supply  Co.,  55  S.C.R.  440;  Canadian  Qossard 
Co.  V.  Dominion  Corset  Co.,  14  O.W.N.  164;  Radam  v.  Shaw,  28  Ont.  R. 
612,  distinguishing  Davis  v.  Harbord,  15  A.C.  316;  Davis  v.  Kennedy, 
13  Gr.  523  (Ont.);  in  re  Crook 's .trade-mark,  31  R.P.C.  79,  30  Times 
L.R.  245;  re  Texas  Co.,  31  R.P.C.  53,  32  R.P.C.  442;  re  Dubonnet,  31 
R.P.C.  453;  re  Sandow,  31  RP.C.  196,  30  Times  L.R.  394;  Tokalon  v. 
Davidson,  32  R.P.C.  133;  re  Imperial  Tobacco  Co.  [1915]  2  Ch.  27; 
In  re  Hopkinson's  Trade-Marks  [1892]  2  Ch.  120-2;  Powell  v.  Birming- 
ham Vinegar  Brewing  Co.  [1896]  2  Ch.  54;  Beddaway  v.  Banham 
[1896]  A.C.  199;   Saxlehner  v.  Apollinaris  Co.   [1897]   1  Ch.  893. 

General  or  specific  trade-markl — A  trade-mark  under  the  Canadian 
Trade-Mark  and  Design  Act,  R.S.C.  1906,  ch.  71,  is  either  general  or 
specific  A  general  trade-mark  is  one  applicable  to  all  the  articles  of 
trade  in  which  a  person  deals;  a  specific  trade-mark  is  one  limited  to  a 
particular  class  of  goods.    Re  Noelle,  13  E.L.R.  366. 

What  may  he  registered  as  a  trade-marlc] — In  Cellular  Clothing  Com- 
pany V.  Maxden  (1899),  68  L.J.P.C.  74,  it  was  held  that  "a  trader 
who  selects  an  invented  name  for  the  purposes  of  distinguiahing  his 
goods  from  those  of  other  traders  is  entitled  to  be  protected  in  the 
use  of  the  sign  which  he  has  chosen.    In  such  a  case  the  mere  fact  of 
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the  use  of  the  arbitrary  sign  by  a  rival  trader  raises  presumption  of  a 
design  to  pass  off  his  goods  under  false  colours,  which  it  is  not  easy  to 
displace. ' '  This  was  quoted  with  approval  in  Vive  Camera  Co.  v.  Hogg, 
18  Que.  S.C.  1. 

It  has  been  held  that  the  name  of  a  cotnio  section  of  a  newspaper 
is  not  registrable  as  a  trade-mark.  N.T.  Herald  Co.  v.  Ottawa  Citizen 
Co.,  41  S.C.R.  229  (the  ''Buster  Brown*'  case). 

Corruptions  of  words  descriptive  of  the  goods  are  no  more  regis- 
trable than  descriptive  words.    Kirstein  v.  Cohen,  39  S.C.B.  286. 

An  unregistered  trade-mark  is  only  entitled  to  protection  where 
there  is  unfair  or  fraudulent  eompetitioUj  and  damage  is  ^own  to  have 
been  caused  to  the  proprietor  of  such  mark.  Pabst  Brewing  Co.  v. 
Ekers,  and  Canadian  Breweries^  Ltd.,  21  Que.  S.C.  545. 

The  Trade-Mark  and  Design  Act,  Can.,  has  not  the  effect  of  giving 
to  a  person  who  has  caused  to  be  registered  as  a  trade-mark  under  the 
said  first-mentioned  Act  a  word  which,  as  a  matter  of  fact,  is  not  a 
name  adopted  by  him  for  the  purpose  of  distinguishing  any  manu- 
f aetured  product  or  article  manufactured,  produced,  compounded,  packed 
OS  offered  for  sale  by  him,  but  is  a  descriptive  adjective  applicable  to 
and  descriptive  of  all  goods  of  a  certain  quality  or  character,  an  ex- 
clusive right  to  the  use  of  said  word  in  such  manner  as  to  prevent  other 
manufacturers  of,  or  dealers  in,  goods  of  a  like  quality  or  character 
from  truthfully  describing  the  goods  so  manufactured  or  dealt  in  by 
them  as  having  the  said  quality  or  character,  or  of  preventing  such 
other  manufacturers  or  vendors  when  sued  for  infringement  of  the 
trade-mark  so  registered  from  pleading  in  answer  to  and  as  a  defence 
to  said  action  that  such  word  is  such  descriptive  adjective  and  correctly 
described  the  goods  manufactured  or  dealt  in  by  them,  and  their  right 
to  use  it  as  so  describing  said  goods.  Partlo  v.  Todd  (1888),  17  S.C.R. 
197;  Asbestos  Co.  v.  Sclater,  18  Que.  S.C.  324,  affirmed  10  Que.  K,B.  165. 

Individual  names  as  trade-marks^ 

The  name  of  an  individual  may  be  registered  as  a  specific  trade- 
mark in  Canada  if  it  be  established  that  there  had  been  such  long  user, 
in  all  the  principal  countries  of  the  world,  of  the  name  as  applied  to 
the  manufacture  of  certain  goods  as  to  give  it  a  distinctive  or  secondary 
meaning.  Be  Elkington's  Trade-mark,  11  Can.  Exch.  B.  293;  re  Wedg- 
wood &  Sons  Trade-mark,  12  Can.  Exch.  B.  417;  re  Horlick,  35  DX.B. 
516;  Palmer  v.  Palmer-McLellan  Shoe  Pack  Co.,  45  N.B.B.  8;  Bussia 
Cement  Co.  v.  I«Page,  14  B.C.B.  317 ;  B.S.C.  1906,  ch.  71,  sec.  5. 

Where  a  secondary  meaning  has  been  acquired  by  long  user  of  a 
surname  as  a  trade-mark,  others  of  the  same  surname  must  distinguish 
their  goods  in  marking  competitive  products.  Palmer  v.  Palmer-McLellan 
Co.,  supra;  Bussia  Cement  Co.  v.  LePage,  14  B.C.B.  317. 

Label  as  a  irade-mwrk  of  combined  features] 

The  Canadian  Trade-Mark  Act  authorizes  the  registration  of  a  label 
as  a  trade-mark.    In  inch  case  it  would  appear  requisite  that  the  label 
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should,  in  analogy  with  the  general  law  of  trade-marks,  have  a  dis- 
tinctive character.  It  would  be  only  thus  that  the  person  could  be  said 
to  be  proprietor  of  it.  De  Kuyper  v.  Van  Dulken,  .24  8.C.B.  114. 
In  the  case  of  a  label  registered  as  a  trade-mark  the  trade-mark  does 
not  lie  in  each  particular  part  of  the  label;  per  Lord  Esher  in  Pinto 
V.  Badman  (1891),  8  Cutler  Pat.  Cas.  181;  but  in  the  combination  of 
them  all.    De  Kuyper  v.  Van  Dulken,  supra. 

Limitation  of  privilege  to  same  general  class  to  whi4^  mark  is  applied 
by  owner]  ' 

The  protection  of  a  trade-mark,  if  not  limited  to  the  particular 
ciaas  of  goods  to  which  it  is  applied  by  the  holder,  is  limited  to  goods 
of  the  same  general  class;  the  holder  would  have  no  right  to  restrain 
the  use  of  the  same  mark  by  another  in  an  entirely  distinct  and  non- 
competitive line  of  trade.  Lambert  Pharmaeal  Go.  v.  Palmer,  21  Que. 
K.B.  451. 

In  a  Territories  ease  it  was  said  that  it  would  be  unreasonable  to 
hold  that  because  a  certain  person  had  acquired  the  right  to  use  a 
certain  name  in  connection  with  pills  for  the  cure  of  a  certain  com- 
plaint, uo  other  person  could  acquire  the  exclusive  right  to  use  that 
name  in  connection  virith  pills  for  the  cure  of  any  other  ailment. 
Templeton  v.  Wallace  (1900),  4  Terr.  L.B.  340,  per  Seott,  J. 

Conflicting  trade  namesl 

Persons  who  have  properly  used  a  surname  as  a  trade  name  and 
have  established  it  in  their  business  may  be  entitled  to  an  injunction 
restraining  the  competitive  use  of  the  name  by  others  who  cannot 
(*laim  to  justify  on  the  ground  of  its  being  their  personal  name. 
Gramm  Motor  Truck  Co.  v.  Fisher  Motor  Co.  (1913),  30  O.L.B.  1; 
Kingston  v.  Kingston  (1912),  29  B.P.C.  289;  Lloyd's  v.  Lloyd's 
(1912),  29  B.P.C.  433;  Facsimile  Letter  Printing  Co.  v.  Fac- 
simile Typewriting  Co.  (1912),  29  R.P.C.  557;  Mickelson  v.  Kill-Em- 
Quick  Co.  [1918]  1  W.W.R.  781  (Man.) ;  Singer  Mfg.  Co.  v.  Charlebois, 
16  Que.  S.C.  167;  Singer  v.  Loog,  8  A.C.  15. 

Descriptive  words  have  never  been  recognized  as  appropriate  for 
use  as  trade-marks.  Registrar  v.  Du  Cros  [1913]  A.C.  624,  83  L.J.  Ch. 
1;  Imperial  Tobacco  Co.  v.  De  Pasquali  (1918),  87  L.J.  Ch.  293,  300. 
In  England  names  became  registrable  for  the  first  time  under  the 
Trade-Marks  Act,  1905,  Imp.,  5  Edw.  VII,  ch.  15,  but  only  if  dis- 
tinctive, and  they  could  not  be  deemed  distinctive  under  that  Act  without 
an  order  of  the  Board  of  Trade  or  the  Court.  Imperial  Tobacco  Co.  v. 
De  Pasquali,  supra.  This  restriction  does  not  apply  to  marks  consisting 
of  a  letter  or  combination  of  letters,  but  before  such  a  mark  can  be 
accepted  in  England  the  Registrar  of  Trade-Marks  or  the  Court  has  to 
be  satisfied  that  it  is  adapted  to  distinguish  the  goods  of  the  applicant 
from  those  of  others.  It  need  not  necessarily  be  so  adapted,  and 
whether  it  is  or  is  not  so  adapted  appears  to  depend}  largely  on  whether 
other  traders  are  or  are  not  likely  to  desire  in  the  ordinary  course  of 
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tlieir  business,  to  make  use  in  connection  with  their  goods  of  the  pat- 
tieolar  letter  or  letters  constituting  the  mmrk.  Registrar  v.  Dn  Ores, 
83  LbJ.  Ch.  1  [1913]  A.C.  624,  per  Lord  Parker;  Imperial  Tobacco  Go. 
V.  De  Pasqnali  (1918),  87  UJ.  Gh.  29S,  300. 

Describing  quality  or  i/ngredieni^ 

Ordinary  words  descriptive  of  quality  only,  and  which  therefore 
could  not  acquire  a  secondary  meaning,  do  not  constitute  a  valid  trade- 
mark. Bowker  Fertilizer  Co.  v.  Gunns,  Limited,  16  Can.  Exch.  R.  520; 
Kops  V.  Dominion  Corset  Co.,  15  Can.  Exch.  R.  IS;  Gillett  v.  Lumsden, 
4  O.L.R.  300;  GiUett  v.  Lumsden  [1905]  A.C.  601;  Partlo  v.  Todd, 
14  A.R.  444  (Ont.) ;  Partlo  v.  Todd,  17  S.C.R.  196  (Can.) ;  Provideht 
Ghemieal^Works  v.  Canada  Chemical  Co.,  2  O.L.R:  182;  Dominion  Flour 
MiHs  Co.  V.  Morris.  25  O.L.R.  561,  21  O.W.R.  540;  Cellular  Clothing 
Co.  V.  Maxton  [1899]  A.C.  326. 

It  would  seem  that  it  would  not  be  an  oifence  to  name  an  actual 
ingredient  as  part  of  the  mark  on  an  article  although  long-continued 
user  by  another  may  have  made  the  descriptive  term  distinctive,  so  long 
as  there  is  no  colourable  imitation  of  the  whole  thing  and  the  character 
and  form  of  the  label  is  completely  distinguish^.  Gillett  v.  Lumsden, 
4  O.L.R.  300;  Gillett  v.  Lumsden  [1905]  A.C.  601;  re  Smokeless  Powder 
Go.  [1892]  1  Oh«  194;  Raggett  v.  Findlftter,  LJL  17  Eq.  29;  Tcirton 
V.  Turton,  42  Ch.  D.  147. 

Geographical  names  with  secondary  m€afning'\ 

A  geographical  description  as  applied  to  an  article  made  or  sold  in 
a  particular  district,  which  may  be  applied  truthfully  by  other  makers 
or  dealers,  cannot  usually  be  regarded  as  entitled  to  protection  as  a 
trade-mark.  The  reason  of  this  rule  is  this,  that  a  generic  name  is  not 
to  be  used  in  reference  to  such  an  article,  where  every  person  residing 
within  the  particular  place  or  district  is  equally  entitled  to  itis  use, 
the  design  of  the  law  being  not  to  foster  monopolies.  Rose  v.  McLean 
Publishing  Co.,  24  A.R.  240  (Ont.).  In  such  cases  it  would  be  necessary 
as  in  the  Glen^eld  Starch  Case  (Wotherspoon  v.  Currie  (1872),  L.R.  5 
H.L.  508),  to  show  that  it  had  acquired  a  secondary  meaning;  that  in 
connection  with  the  particular  manufacture,  in  other  words,  it  had 
become  the  trade  denomination  6f  the  article  made;  but  where  a  name, 
though  generic  and  geographical,  does  not  indicate  the  composition 
or  quality  of  the  specific  article  to  which  it  is  applied,  or  the  particular 
eountry  or  district  where  produced  or  manufactured,  the  rule  doefe'not 
apply.    Rose  v.  McLean  Pub.  Co.,  supra,  per  Burton,  J.  A. 

A  geographical  name  may  by  long  user  acquire  a  secondary  meaning 
and  so  constitute  a  good  trade-mark,  and  may  in  such  event  be  regis- 
tered nnder  the  Canadian  Trade-Marks  Act,  R.S.C.  1906,  oh.  71.  Canada 
Foundry  Co.  ▼.  Bucyrus  Co.,  47  S.C.R.  484,  affirming  Bueyrus  v.  Canada 
Foundry  Co.,  14  Can.  Exch.  R.  35 ;  and  see  re  National  Starch  application 
[1908]  2  Ch.  698;  Grand  Hotel  Co.  v.  Wilson  [1904]  A.C.  103;  Mont- 
gomery V.  Thompson  [1891]  A.  C.  217;  Wotherspoon  v.  Currie,  L.R.  5 
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H.L.  508.  Where  the  mineral  wafers  of  the  appellant  derived  from  yarioos 
Caledonia  springs,  so  called  from  being  in  a  township  of  that  name, 
acquired  in  the  market  the  name  of  ''Caledonia  Water;"  and  the 
respondents  having  discovered  other  springs  in  the  same  townahip,  sold 
their  goods  as  ''from  new  springs  at  Caledonia;"  it  was  held,  la  an 
action  for  an  injunction,  that  the  appellants  had  not,  in  those  eirenm- 
stances,  a  right  to  the  exclusive  use  of  the  word  "Caledonia."  Tho 
respondents  were  entitled  to  indicate  the  local  source  of  their  waters, 
and  had  sufficiently  distinguished  their  goods  from  those  of  the  ^- 
pellants.  Grand  Hotel  Co.  v.  Wilson  [1904]  A.C.  103,  affirming  5  O.Ii.K 
145. 

Assignability  of  trade-marks} — A  trade-mark  is  assignable  only  in 
connection  with  the  good-will  of  the  business,  general  or  spe^e,  in 
which  the  trade-mark  has  been  used.  Gegg  v.  Bassett,  8  O.Ii.R.  405.  It 
is  not  assignable  in  gross.  Ibid.;  and  see  Bobin  v.  Hart  (1891),  23 
N.8.R.  316;  Rickart  v.  Britton  Mfg.  Co.,  3  O.W.N.  1272,  22  O.W.K 
81.  Ordinarily  the  sale  of  a  business  and  the  good-will  will  pass  the 
right  to  use  the  trade-marks  of  that  business.  Be  Boger,  12  B.P.C.  149 ; 
Currie  v.  Currie,  15  B.P.C.  339;  Bobin  v.  Hart,  23  N.S.B.  316;  Smith 
V.  Pair,  14  Ont.  B.  729. 

There  may  be  circumstances  under  which  a  transfer  by  persons 
using  in  the  United  States  a  trade-mark  in  connection  with  their  busi- 
ness there  of  the  right  to  use  the  mark  in  Canada  in  which  they  had  not 
established  any  trade  maybe  viewed  as  a  transfer  of  the  good-will  in 
the  prospective  Canadian  trade,  but  apart  from  that  the  assignee  would 
establish  his  right  to  use  the  mark  if  he  could  prove  that  it  was  not 
used  by  any  person  in  Canada  when  he  adopted  it.  Smith  v.  Fair,  14 
Ont.  B.  729. 

Ontis  of  proof  of  license  by  proprietor} — By  Code  sec.  488,  sub-sec. 
(2),  on  a  proeecution  for  forging  a  trade-mark  the  burden  of  proof 
of  the  assent  of  the  proprietor  shall  lie  on  the  d^endant. 

SeUing  goods  which  have  a  forged  trade-mark} — Code  sec.  489. 

Forgery  of  trade-marks  and  fraudulent  marking  of  merchandise}-^ 
See  sees.  335-337,  341,  342,  486-495,  635,  1039,  1040. 

What  is  applying  a  trade  mark  or  trade  descrlptloiu 

487.  Every  one  is  deemed  to  apply  a  trade  mark,  or  mark, 
or  trade  description  to  goods  who, — 

(a)  applies  it  to  the  goods  themselves ;  or, 

(6)  applies  it  to  any  covering,  label,  reel,  or  other  thing  in 
or  with  which  the  goods  are  sold  or  exposed  or  had 
in  possession  for  any  purpose  of  sale,  trade  or  manu- 
facture; or, 
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{c)  places,  incloses  or  annexes  any  goods  which  are  sold  or 
ex'posed  or  had  in  possession  for  any  purpose  of  sale, 
trade  or  manufacture  in,  with  or  to  any  covering, 
label,  reel,  or  other  thing  to  which  a  trade  mark  or 
mark  or  trade  description  has  been  applied;  or, 

{d)  uses  a  trade  mark  or  mark  or  trade  description  in  any 
manner  calculated  to  lead  to  the  belief  that  the 
goods  in  connection  with  which  it  is  used  are  desig- 
nated or  described  by  that  trade  mark  or  mark  or 
trade  description. 

2.  A  trade  mark  or  mark  or  trade  description  m  deemed  to 
be  applied  whether  it  is  woven,  impressed  or  otherwifie  ^worked 
into,  or  annexed  or  affixed  to,  the  goods,  or  to  any  covering, 
label,  reel,  or  other  thing. 

3.  Every  one  is  deemed  to  falsely  apply  to  goods  a  trade  mark 
or  mark  who,  without  the  assent  of  the  proprietor  of  the  trade 
mark,  applies  such  trade  mark,  or  a  mark  so  nearly  resembling 
it  as  to  be  calculated  to  deceive. 

Origin] — Sec  446,  Code  of  1892;  51  Vict.,  Can.,  eh.  41,  sec.  4; 
Merchandise  Marks  Act,  1887,  Imp.,  sec.  4. 

Forging  a  trade-mark} — Code  sec.  486. 

Applying  faUe  trade-fnarJc] — Code  sec.  488. 

Selling  goods  with  false  trade^marlc] — Code  sec.  489. 

Applying  false  trade  description"] — Code  sec.  488. 

Selling  goods  with  false  trade  description] — Code  sec.  489. 
Goods"  defined] — Code  sec.  335,  sub-sec.  (m). 
Trade-mark"  defined] — Code  sec.  335,  sub-sec.  («). 

Meaning  of  "  trade  description  "  and  "  false  trade  description  "] — 
Code  sec.  335,  sub-sees.  (I)  and  (t),  sees.  336,  337,  341,  342. 

Exception  of  trade  descriptions  which  were  lawfully  and  generally 
applied  prior  to  1888]— Code  sec.  342. 

Innocent  application  of  false  mark] — Code  sees.  489,  494,  495. 

Limitation] — Offences  relating  to  the  fraudulent  marking  of  mer- 
chandise under  Part  VII,  are  to  be  prosecuted  within  three  years;  Code 
1140  (a). 

Forgmrj  of  trade  mark^ — Applying  a  false  trade  deseriptien^—Biirden 
of  proof. 

488.  Every  one  is  guilty  of  an  indictable  offence  who,  with 

intent  to  defraud, — 

(a)  forges  any  trade  mark ;  or, 
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(h)  falsely  applies  to  any  goods  ^ly  trade  mark,  or  any 
mark  so  nearly  resembling  a  trade  mark  as  to  be  cal- 
culated to  deceive;  or, 

(c)  makes  any  die,  block,  machine  or  other  instrument,  for 

the  purpose  of  forging,  or  being  used  for  forging,  a 
trade  mark;  or, 

(d)  applies  any  false  trade  description  to  goods;  or, 

(e)  disposes  of,  or  has  in  his  possession,  any  die,  block, 

machine  or  other  instrument,   for  the  purpose  of 
forging  a  trade  mark ;  oar, 
(/)  causes  any  of  such  things  to  be  done. 

2.  Oh  any  prosecution  for  forging  a  trade  mark  the  burden 
of  proof  of  the  assent  of  the  proprietor  shall  lie  on  the  defendant. 

Origin]— Sees.  447  and  710.  Code  of  1892;  51  Vict.,  Cau.,  ch.  41, 
sec.  6;  Patents,  Designs  and  Trade-Marks  Act,  1883,  Imp.;  Merchandise 
Marks  Act,  1887,  Imp.  Sub-sec.  (2)  of  sec.  447  was  sec.  710  of  the 
1892  Code. 

Punishment}— See  sees.  491,  1035   (3),  1039,  1040. 

Forfeiture  of  article  falsely  marJced] — Code  sec.  491,  sub-sec.  (2), 
and  sec.  1039. 

'*  Trade-mark  "  defined] — See  sec.  335  («). 

Definition  of  **  applying  "  a  false  trade-mark] — Code  sec.  487. 

Trade-mark  offences  generally] — See  note  to  sec.  486. 

"False  trade  description  *'  defined]— See  sees.  335,  sub-sees,  (fc),  {I), 
and  (0,  336,  337,  341. 

Definition  of  "  applying  "  a  false  trade  description] — Code  sees.  487, 
341,  842. 

Marks  lawfully  ami  generally  applied  ifrior  to  1888] — ^An  exception 
is  stated  in  sec.  342  which  provides,  with  some  special  qualifications  as 
to  wrongly  naming  the  country  of  origin  of  the  goods,  that  where  a 
trade  description  was  "  lawfully  and  generally  applied  "  t<o  goods  of  a 
particular  class  or  manufactured  by  a  particular  method,  at  the  time 
the  enactment  first  became  law  (1888),  the  provisions  as  to  false  trade 
descriptions  shall  not  apply  to  such  trade  description.  A  similar  excep- 
tion is  contained  in  the  Merchandise  Marks  Act,  1887,  Imp.,  50-51  Viet., 
ch.  28,  sec.  18. 

At  the  time  of  the  passing  of  the  Act  of  1887  there,  was  a  tiade  ia 

England  in  the  sale  of  small  Ush,  prepared  in  oil  and  packed: an  tins, 
under  the  description  of  "  Norwegian  sardines."  The  persons  ^qgaged 
in  the  trade  knew,  but  the  purchasing  public  did  not  know,  that  the  fish 
sold  under  the  above  description  were  not  sardines,  but  were  brisling,  a 
Norwegian  fish  similar  to  the  sprat.   The  respond  en  ta  having  sold  brisling 
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prepared  in  the  aboTe  manner  under  the  description  of  "  Norwegian 
sardines"  were  charged  with  an  offence  under  the  Act,  and  by  way 
of  defence  relied  on  the  exception.  It  was  held  that  a  trade  description 
was  not  "  lawfully  "  applied  to  goods,  if  its  use,  although  not  then  in- 
volving the  commission  of  a  criminal  oftence,  tended  to  mislead  the  public ; 
a  trade  description  was  not  "  generally  "  applied,  unless  it  was  a  con- 
ventional term  in  general  use,  not  only  by  the  persons  engaged  in  the 
particular  trade,  but  by  the  public  at  large ;  that  the  description  "  Nor- 
wegian sardines  "  was  neither  "  lawfully  "  nor  "  generally  "  applied  at 
<the  time  of  the  passing  of  the  Act  of  1887  to  brisling  prepared  in  oil 
and  sold  in  tins;  and  that  the  respondents  were  properly  convicted. 
Lemy  v.  Watson  [1915]  3  KB.  731;  84  L.J.K.B.  1999;  32  B.P.C.  508. 

Innocent  application  of  false  wiorfc] — Code  sees.  489,  494,  495. 

Sub'Sec,  (2) — Onus  of  proof] — The  onus  of  proving  the  assent  of 
the  proprietor  is  shifted  to  the  defendant  only  upon  a  charge  of  "  forg- 
ing" a  trade-mark,  the  offence  referred "^o  in  sub-sec.  (a)  of  sec.  488, 
and  not  to  the  offence  of  falsely  applying  under  sub-sec.  (&).  R.  v. 
Howarth  (1898),  1  Can.  Cr.  Cas.  243  (Ont.). 

Contesting  validity  of  trade-mark] — The  defendant  charged  with 
falsely  applying  a  trade-mark  may  contest  the  validity  of  the  regis- 
tered mark.  B.  v.  Cruttenden  (1905),  10  O.L.B.  80,  10  Can.  Cr.  Cas. 
223;  Lambert  Pharmaeal  Co.  v.  Palmer,  21  Que.  K.B.  451. 

Mark  *' calculated  to  deceive"] — See  note  to  sec.  486. 

False  trade  description] — The  use  of  the  words  "  quadruple  plate  " 
in  an  advertisement  of  sale  of  silver-plated  ware  may  constitute  a  false 
trade  description,  the  application  of  which  is  an  offence  under  this  sec- 
tion.   B.  V.  T.  Eaton  Co.  (1899),  31  Ont.  B.  276;  3  Can.  Cr.  Cas.  421. 

It  is  not  necessary  that  the  false  trade  description  should  be  physi- 
cally connected  with  the  goods  or  that  it  should  accompany  the  same,  and 
oral  evidence  is  admissible  to  connect  the  description  of  the  goods  in 
the  advertisement  with  the  goods  afterwards  sold.  B.  v.  Eaton,  supra. 
Describing  wine  by  the  name  of  a  particular  quality  of  wine  of  which 
there  was  only  a  small  percentage,  and  that  of  a  blending  and  not  a 
consumable  kind,  has  been  held  an  offence.  Holmes  v.  Pipers,  Limited 
[1914]  1  K.B.  57,  83  L.J.K.B.  285,  23  Cox  C.C.  689. 

The  description  in  an  invoice  of  the  goods  is  sufficient,  but  an  oral 
statement  made  on  the  sale  is  not  within  this  section.  Coppen  v.  Moore 
[1898]  2  Q.B.  300,  306,  67  L.J.Q.B.  689;  Langley  v.  Bombay  Tea  Co. 
[1900]  2  Q.B  460,  69  L.J.Q.B.  752. 

Gunpowder  manufacturers  contracted  to  supply  gunpowder  under  the 
trade-mark  of  "B.L.G.,  No.  4."  Owing  to  an  explosion  they  were 
unable  to  manufacture  the  powder,  but  they  obtained  gunpowder  equal 
in  quality  from  a  German  manufacturer,  and  packed  it  in  barrels  sup- 
plied by  the  government,  and  inserted  their  own  trade  name  on  the 
labels  as  contractors.     They  sustained  a  loss  by  having  to  import  the 
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gunpowder,  and  no  complaint  was  made  by  the  goyenunent,  but  bo  com- 
munication was  made  on  delivery  that  the  gunpowder  was  of  Grerman 
manufacture.  The  Q.B.  Division  held  justices  were  wrong  in  refusing 
to  convict,  as  the  description  attached  implied  they  were  delivering  gun- 
powder of  their  own  manufacture,  when,  in  fact,  it  was  not  such. 
Starey  v.  Chilworth  Gunpowder  Co.,  24  Q.B.D.  90;  59  L.J.M.C.  13.  Sell- 
ing machine-made  cigarettes  with  a  label  describing  them  as  hand-made 
is  a  false  trade  description.  Kirshenboim  v.  Salmon  and  Qluckstein, 
Limited,  [1898]  2  Q.B.  19,  67  L.J.Q.B.  601.  A.  bought  six  barrels  of 
beer  from  L.,  a  brewer,  and  received  with  the  casks  an  invoice  describing 
the  casks  as  barrels.  One  was  six  gallons  short: — Held,  that  the  delivery 
of  the  invoice  might  be  an  application  of  a  false  trade  description,  al- 
though such  invoice  was  not  physically  attached  to  the  goods,  and  that 
evidence  of  L.  having  in  previous  transactions  sent  casks  of  short 
measure  was  admissible  evidence  of  L.  having  authorized  a  false  trade 
description  to  be  used.  Budd  v.  Lucas  [1891]  1  Q.B.  408,  60  L.J.M.O. 
95,  17  Cox  C.C.  248. 

The  foundation  of  a  margarine  mixture  made  in  France  and 
imported  as  "  Oleo  margarine "  was  mixed  at  Southampton  with 
a  small  percentage  of  imported  Danish  butter  and  English  milk. 
The  finished  product  was  called  "Le  Dansk"  and  sold  in  England 
in  card  boxes  under  the  description  of  "  Le  Dansk  French  Factory,  Le 
Dansk,  Paris."  The  conviction  was  affirmed  on  the  ground  that  the 
words  were  a  false  trade  description  and  the  article  was  obviously  repre- 
sented as  being  of  foreign  make  when  it  was  not.  Bischop  v.  Tolsr,  44 
W.B.  189;  65  L.J.M.C.  1.  At  his  establishment  in  Ireland,  Lipton  sold 
under  the  descriptions  (1)  "  Lipton's  prime,  mild  cured,"  and  (2)  "First 
quality  smoked  ham,  own  cure  at  Lipton's  market,"  hams  which  had 
been  manufactured  and  cured  by  him  in  America.  The  Queen's  Bench 
(Ireland)  held  that  neither  of  the  descriptions  was  a  false  trade  descrip- 
tion within  this  section.  B.  v.  Lipton,  32  L.B.  (Ir.)  115.  Appellant 
asked  at  respondent's  shop  for  two  half-pounds  of  tea,  and  was  supplied 
with  two  packets,  on  each  of  which  was  stamped  on  the  outside  in  ink  a 
notice  that  the  weight,  including  the  wrapper,  was  half  a  pound.  The 
weight  of  the  tea  in  each  case  was  slightly  less  than  half  a  pound,  but 
the  weight  of  the  tea  and  wrapper  was  more  than  half  a  pound.  The 
Q.B.  Division  upheld  the  refusal  of  the  magistrates  to  convict,  and  held 
there  had  been  no  false  trade  description  applied  within  the  meaning 
of  the  Act.  Langley  v.  Bombay  Tea  Co.  [1900]  2  Q.B.  460 ;  69  L. J.Q.B. 
752 ;  19  Cox  C.C.  551. 

An  article  was  sold  in  packets  as  '*  S.'s  patent  refined  isinglass."  On 
analysis  the  contents  were  found  to  be  gelatine.  An  information  for 
unlawfully  applying  to  gelatine  a  false  description,  and  thereby  stating 
it  to  be  isinglass,  was  dismissed  on  the  ground  that  isinglass  was  often 
used  for  gelatinous  matters,  and  that  the  words  "  patent  refined  isin- 
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glass"  were  not  an  untrue  description.  'Gtidley  t*  SwinbonLe,  52  J.P. 
791 ;  5  T.L.B.  71. 

A  piece  of  china  was  sold  at  Christie's,  marked  in  the  catalogue 
"Dresden/'  bui  on  the  lot  being  reached  the  auctioneer  said  to  the 
assembled  buyers,  "  Our  attention  has  been  drawn  to  this  lot,  and  we 
sell  it  for  what  it' is  worth,"  and  put  his  pen  through  the  word  "Dresdon." 
No  attempt  was  made  to  show  the  article  was  Dresden  china.  The  Q.B. 
Division  set  aside  a  conviction  of  the  auctioneers,  and  held  that  defend- 
ant might  show  in  his  defence  he  acted  Innocently,  although  at  the  time 
of  sale  he  had  reason  to  suspect  the  genuineness  of  the  trade-mark  or 
trade  description,  and  so  be  exonerated  under  this  sub-section.  Christie 
V.  Cooper  [1900]  2  Q.B.  522,  69  L.J.Q.B.  708. 

W.  was  convicted  for  applying  to  a  watch  a  false  trade  desceription 
as  an  "  English  lever,"  the  facts  being  that  several  of  its  parts  were  of 
foreign  manufacture,  though  they  were  finished  and  all  put  together 
and  adjusted  at  appellant's  factory  in  England.  It  was  contended  that 
the  proper  description  of  the  watch  was  an  "Anglo-Swiss"  watch.  The 
Q.B.  Division  eventually  sent  the  ease  back  to  the  magistrate  to  be  re- 
stated on  one  point.  Williamson  v.  Tierney,  17  Times  L.B.  174,  83 
L.T.  592;  65  J.P.  70.  In  the  re-stated  case,  the  magistrate  held  that 
he  found,  as  a  fact,  upon  the  evidence  before  him  that  the  watch  would 
not  be  regarded  as  an  "  English  "  watch  in  the  trade  by  reason  of  cer- 
tain material  parts  being  of  foreign  manufacture.  The  Q.B.  Division 
held  that  the  question  was  one  of  fact,  and  that  no  appeal  lay.  Wil- 
liamson V.  Tierney,  17  T.L.B.  424. 

The  prosecutor  must  make  out  beyond  all  question  that  the  goods 
are  so  got  up  as  to  be  calculated  to  deceive.  Payton  v.  Snelling  [1901] 
A.C.  308,  17  B.P.C.  628,  70  L.J.  Ch.  644. 

Imported  gooda\ — In  any  prosecution  hereunder  for  applying  a  false 
trade  description  in  that  the  place  or  country  in  which  any  goods  are 
made  or  produced  is  misrepresented  (sec.  335  (<)  ),  evidence  of  the  port 
of  shipment  is  prima  facie  evidence  of  the  place  or  country  in  which 
such  goods  were  made  or  produced.    Sec.  992. 

Time  limitation] — No  prosecution  for  this  offence  shall  be  commenced 
after  the  expiration  of  three  years  from  its  commission.    Sec.  1140. 

Costs  in  prosecutions  for  trade-mark  and  false  trade  description 
offences'] — Code  sec.  1040.. 

Keimbursement  to  innocent  party  out  of  proceeds  of  forfeited  goods] 
—Code  sec.  1039. 

Special  provisions  as  to  marks  on  watches  and  watch-cases] — Cod.' 
sec.  336. 

Special  provisions  as  to  marks  on  bottles,  casks,  and  other  coniainert'  ^ 
of  beverages] — Code  sees.  490,  491  (o),  491  (2). 

Information  for  purpose  of  forfeiture  only^  where  owvcr  not  fotmd] — 
Code  sec.  635. 
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Selling  goodg  falsely  marked. — Exceptlonfi. 

489.  Every  one  is  guilty  of  an  indictable  offence  who  sells 
or  exipoees,  or  has  in  his  possession,  for  sale,  or  any  purpose  of 
trade  or  manufacture,  any  goods  or  things  to  which  any  forged 
trade  mark  or  false  trade  descriptio-n  is  applied,  6t  to  which  any 
trade  mark,  or  mark  so  nearly  resembling  a  trade  mark  as  to 
be  calculated  to  deceive,  is  falsely  applied,  as  the  case  may  be, 
unless  he  proves, — 

(a)  that  having  taken  all  reasonable  precaution  against 

committing  such  an  offence  he  had,  at  the  time  of 
the  commission  of  the  alleged  offence,  no  reason  to 
snspect  the  genuineness  of  the  trade  mark,  mark  or 
trade  description;  and, 

(b)  that  on  demand  made  by  or  on  behalf  of  the  prosecutor 

he  gave  all  the  information  in  his  power  with  respect 
to  the  persons  from  whom  he  obtained  such  goods  or 
things;  and, 

(c)  that  otherwise  he  had  acted  innocently. 

Origins—See.  448,  Code  of  1892;  51  Vict.,  Can.,  ch.  41.  sec.  6;  Mer- 
chandise Marks  Act,  1887,  Imp.,  50-51  Vict.,  ch.  28,  sec.  2,  sub-sec.  (2). 

Punishment! — Code  sec.  491,  1035  (3). 

Forfeiture  of  goods  falsely  marked] — Code  sees.  491  (2),  1039. 

Compensation  to  innocent  party  out  of  proceeds  of  forfeited  goods} — 
Code  sec.  1039. 

Award  of  costs} — Code  sec.  1040. 

Time  limitation] — A  prosecution  is  not  to  be  commenced  later  than 
three  years  from  the  commission  of  the  offence.  Code  sec.  1140,  sub- 
sec,  (o). 

Special  provisions  as  to  labels  on  bottles,  casks  and  containers  of 
beverages]— Code  sees.  490,  491   (a),  491  (2). 

Selling  goods  falsely  marked  or  falsely  represented] — If  the  seller  is 
aware  of  the  false  markings,  and  uses  it  to  induce  the  buyer  to  buy,  a 
charge  may  be  laid  as  for  obtain injr  money  on  false  pretenses.  Code  sec. 
404,  405;  and  there  may  bo  an  attempt  to  obtain  money  by  false  pre- 
tenses where  the  transaction  did  not  become  the  full  offence  because  the 
effort  to  deceive  the  buyer  was  ineffectual  and  he  bought  in  order  to 
complete  a  case  for  prosecution.  B.  v.  Lyons  (No.  1),  16  Can.  Cr.  Cas. 
152  (Que.).  The  Code  sections  dealing  with  the  false  applieation  of 
trade-marks,  and  of  false  trade  descriptions,  and  with  the  sale  of  goods 
after  the  false  application,  do  not  extend  beyond  the  circumstances 
under  which  the  trade-mark  or  trade  description  has  been  applied  to 
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the  goods  themaelves  or  is  deemed  to  have  been  so  applied.    Code  sec. 
487. 

If  a  ftlse  trade  description  or  false  trade-mark,  as  the  case  may  be, 
has  not  been  "  applied  "  within  the  meaning  of  sec.  487,  but  there  has 
been  a  false  representation  in  some  other  way  as  to  the  class  of  goods 
of'tlKi^iy  cyrigin,  the  ^reseeutlMv  will  theahaie  to'velj  npon  a  chMir^ 
of  false  pretenses  ot' of  an  attempt  ot'ttikl'^ftaite.' 

It  is  deemed  to  be  so  applied  if  used  in  a  manner  calealated*  tpt  )ead 
to  the  belief  that  the  goods  are  designated  or  described  by  that  trade- 
mark or  trade  description,  for  example,  by  so  describing  them  in  an  in- 
voice accompanying  the  goods.  Code  sec.  487  (<l) ;  Coppen  v.  Moore 
[1898]  2  Q.B.  300  and  306;  67  L.J.Q.B.  689. 

BeMimable  preeauiion] — ^In  Coppen  v.  Moore  [1898]  2  Q.B.  300  and 
306,  67  L.J.Q.B.  689,  decided  under  the  English  Merchandise  Act,  1887 
(50  and  51  Vict.,  Imp.,  c.  38),  the  prosecution  was  for  selling  goods  to 
which  a  false  description  was  applied,  and  in  the  case  stated  by  the 
justices  it  appeared  that  the  prosecutor  asked  a  salesman  in  the  accused's 
shop  for  an  English  ham ;  the  salesman  pointed  to  some  American  hams, 
and  said:     "  These  are  Scotch  hams."     The  prosecutor  chose  one,  and 
asked  for  an  invoice  containing  a  description  of  the  ham  bought,  and 
was  given  one,  stating  the  purchase  of  a  "  Scotch  "  ham.    It  was  held 
by  Wright  and  Darling,  J  J.,  that  the  oral  statement  that  the  ham  was 
Scotch  did  not  amount  to  a  breach  of  the  Act,  bat  the  statement  in  the 
invoice  was  an  application  of  a  false  desoriptioin  to  the  goods  sold, 
within  the  meaning  of  the  statute;  but  they  reserved  the  question  of 
whether  the  employer  was  liable  for  the  act  of  his  servant,  for  the 
consideration  of  the  court  for  Crown  Cases  Reserved.     On  this  point 
it  appeared  that  the  employer  was  not  present  at  the  time  of  the  sale; 
that  he  had  issued  a  printed  circular  to  his  employees,  forbidding  the 
sale  of  the  hams  under  any  specific  name  or  pla^e  of  origin,  but  there 
was  evidence  that  the  American  hams  were  dressed  so  as  to  deceive 
the  ^uUic;  on  the  strength  of  which  it  was  found  that  the  employer 
had  not  taken  all  reasonable  precautions  against  committing  an  offence 
against  the  Act,  and  the  court  therefore  held  that,  under  the  circum- 
stances, the  employer  was  criminally  responsible  for  the  act  of  his  ser- 
vant, as  he  had  not  discharged  the  onus  of  showing  that  he  had  acted 
innocently.    On  this  point  Lord  BusseU  said :     "  We  conceive  the  effect 
of  the  Act  to  be  to  make  the  master  a  principal  liable  criminally  (as  he 
is  already,  by  law,  civilly)  for  the  acts  of  his  agents  and  servants,  in 
all  cases  within  the  section  with  which  we  are  dealing,  when  the  conduct 
constituting  the  offence  was  pursued  by  such  servants  and  agents  within 
the  scope  or  in  the  course  of  their  employment,  subject  to  this:  that 
the  master  or  principal  may  be  relieved  from  criminal  responsibility 
when  he  can  prove  that  he  had  acted  in  good  faith  and  done  all  that  it 
was  reasonably  possible  to  do  to  prevent  the  commission  by  his  agents 
find  servants  of  offences  against  the  Act." 
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FaUe  statement  that  article  patented  or  copyrighted^ — ^A  false  trade 
description  includes  a  false  statement,  where  false  in  a  material  respect 
(Code  sec  335  (2)  ),  tbat  the  goods  are  the  subjeet  of  an  eadsting  patent, 
privilege  or  copyright.    Code  sec.  335^  sub-sec  (t). 

DefAcing  trade  mark*— Using  trade  narks  •!  •then  by  trafficUag 
In  bottles.— Using  bottles^— PHmo  lade  eTldenee» 

490.  Every  one  is  guilty  of  an  indictable  offence  who, — 
(a)  wilfully  defaces,  conceals  or  removes  the  trade  mark 
duly  registered,  or  name  of  another  person  upon  any 
cask,  keg,  bottle,  siphon,  vessel,  can,  case,  or  other 
package,  unless  such  cask,  keg,  bottle,  siphon,  vessel, 
can,  case  or  other  package  has  been  purchased  from 
such  other  person,  if  the  same  shall  have  been  so 
defaced,  concealed  or  removed  without  the  consent 
of,  and  with  intention  to  defraud  such  other  person : 
(6)  being    a    manufacturer,  dealer  or  tmder,  or  bottler, 
trades  or  traffics  in  any  bottle  or  siphon  which  has 
upon  it  the  trade  mark  duly  registered  or  name  of 
another  person,  without  the  written  consent  of  such 
other  person,  or  without  such  consent    iSlk    such 
bottle  or  siphon  with  any  beverage  for  the  purpose 
of  sale  or  traflSc. 
2.  The  using  by  any  manufacturer,  dealer  or  trader  or  bottler, 
other  than  such  other  person,  of  any  bottle  or  siphon  for  the 
sale  therein  of  any  beverage,  or  the  having  by  any  such  manu- 
facturer, dealer,  trader  or  bottler  upon  any  bottle  or  siphon 
such  trade  mark  or  name  of  such  other  person,  or  the  buying, 
selling  or  trafficking  in  -any  such  bottle  or  siphon  without  such 
written  consent  of  such  other  person,  or  the  fact  that  any  junk- 
dealer  has  in  his  possession  any  bottle  or  siphon  having  upon  it 
such  a  trade  mark  or  name  without  such  written  consent,  shall 
be  prima  facie  evidence  of  trading  or  trafficking  within  the 
meaning  of  paragraph  (6)  of  this  section. 

Ori^]— Sec.  449,  Code  of  1892 ;  63-64  Vict.,  Can.,  ch.  46. 

"  Trade-marJc "  defined] — Code  sec.  335,  sub-sec  («) . 

"  Name  "  of  another  person] — "  Name  "  includes  any  abbreviation  of 
ti  name.    Code  sec.  335,  sub-sec.  (n). 

Sub-sec.  (a) — WUfuily  eoneeaUng  or  remoifing  name  or  trade-mark 
from  bottleSf  etc.] — Sub-sec.  (a)  is  unlimited  as  to  the  persons  to  whom 
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it  shall  apply,  but  the  offence  must  have  been  done  "  wilfully."  Sub-sec. 
(h)f  on  the  other  hand,  does  not  contain  the  word  "wiHully/'  but  its 
operation  is  restricted  to  manufacturers,  dealers,  traders  or  bottlers. 

Suh'Seo.  (h) — Liability  of  manufacturers,  dealers,  etc.,  trading  in 
re-fiUed  hottles] — Mens  tea,  or  guilty  knowledge,  is  not  an  essential 
ingredient  of  the  offence  under  sub-sec.  (&).  B.  v.  Newcombe  (1918), 
29  Can.  Gr.  Gas.  249;  B.  v.  Coulombe,  6  O.L.B.  99,  20  Can.  Cr.  Cas.  31. 
A  verdict  of  "  guilty  without  his  knowledge "  may  therefore  be  sup- 
ported as  a  verdict  of  guilty.  B.  v.  Kewcombe,  supra.  The  master  will 
l)e  criminally  responsible  under  sub-sec.  (5)  for  th^  acts  of  his  servant 
within  the  general  scope  of  the  servant's  authority,  although  the  master 
had  no  personal  knowledge  of  the  filling  of  the  other  dealer's  bottles  or 
even  that  they  were  in  his  possession  as  a  milk  dealer.  B.  v.  Newcombe, 
supra;  and  see  Cundy  v.  Le  Cocq,  13  Q.B.D.  207^53  L.J.M.C.  125.  It  is 
not  necessary  that  there  should  have  been  an  intent  to  defraud  the  person 
to  whom  the  bottles  were  illegally  supplied  by  the  accused.  Wood  v. 
Burgess,  59  L.J.M.C.  11,  24  Q.B.D.  162- 

Where  the  bottles  bearing  the  label  of  one  dealer  are  used  by  an- 
other dealer  without  removing  or  concealing  the  name  label  (Code  sec 
490  (a)  ),  the  addition  of  the  label  of  the  second  dealer  will  not  prevent 
a  conviction  for  selling  goods  witli  a  false  trade  description  under  Code 
see.  489  if  the  appearance  on  the  bottle  of  the  original  name  was  cal- 
culated to  deceive.    Btone  v.  Bum,  27  Times  L.B.  6. 

Suh'Sec.  (h) — Bottle  or  siphon  which  has  "  upon  it,"  etc.} — The  words 
*'  upon  it "  have  a  wider  significance  than  the  words  of  sec.  449  of  the 
1892  Code  which  applied  only  where  the  name,  etc.,  was  *'  blown  or 
stamped  or  otherwise  permanently  affixed."  The  present  form  of  sec. 
490  is  wide  enough  to  protect  paper  labels  affixed  to  a  bottle.  B.  v. 
Wittman  [1917]  3  W.W.B.  438  (B.C.)  ;  B.  v.  Irvine,  9  O.L.B.  389,  9 
Can.  Cr.  Cas.  407,  409. 

Punishment} — Code  sec.  491 

Penalty  where  none  otherwise  proTlded*— On  Indktmentr-Chi  sum- 
mary eonrlctlon^— Forfeltnre. 

'491.  Every  one  guilty  of  an  offence  defined  In  this  Part  in 
respect  to  trade  murks  or  names,  or  in  respect  to  trade  descrip- 
tions OT  falsei  trade  descriptions  for  which  no  penalty  is  in  this 
Part  otherwise  provided,  is  liable, — 

(a)  on  conviction  on  indictment,  to  two  years'  imprison- 

ment, with  or  without  hard  labour,  or  to  a  fine,  or 
to  both  imprisonment  and  fine ;  and^ 

(b)  on  summary  conviction,  to  four  months'  imprison- 

ment, with  or  without  hard  labour,  or  to  a  fine  not 
exceeding  one  himdred  dollars;  and,  in  ease  of  a 
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second  or  subsequent  conviction,  to  six  months^  im- 
prisonment, with  or  without  hard  labour,  or  to  a 
fine  not  exceeding  two  hundred  and  fifty  dollars. 

2.  In  any  case  every  chattel,  arti(?le,  instrument  or  tiling,  by 
meajis  of,  or  in  relation  to  which,  the  offence  has  been  com- 
mitted shall  be  forfeited. 

Origin]— See.  450,  Code  of  1892;  51  Vi«t.,  Can.,  ch.  41,  sec.  8; 
Merchandise  Marks.  Act,  1887,  Imp.,  50-51  Vict.,  ch.  28,  see.  2,  sub- 
see.  (3). 

When  servant  not  liable  for  trade-mark  offence  committed  bona  fide 
nnder  master* a  orders^ — Code  sec.  495. 

Punishment  of  corporation  defendant} — Any  corporation  convicte<l 
of  an  indictable  or  other  offence  punishable  with  imprisonment  may,  in 
lieu  of  the  prescribed  punishment,  be  fined  in  the  discretion  of  the  court 
before  which  it  is  convicted.  Code  sec.  1035,  sub-sec.  (3),  superseding 
B.  V.  T.  Eaton  Co.  (1898),  29  Out.  R.  591,  2  Can.  Cr.  Cas.  252. 

Summary  conviction  proceedings  against  corporation'} — Code  see. 
720a  (8-9  Edw.  VII,  Can.,  ch.  9);  1035,  sub-sec.  (3). 

Ordering  destruction  or  sale  of  forfeited  goods] — See  sec.  1^39. 

Costs  to  or  against  private  proseotttor] — See  Code  sec.  1040. 

Time  limitation] — See  sec.  1140  (a)  as  to  indictments,  and  1142  as 
to  summary  prosecutions  under  Part  XV. 

Summary  conviction  for  first  offence] — Offences  under  this  section 
are  excluded  from  those  for  which  under  sec.  729  a  first  offender  may 
be  discharged  on  making  satisfaction  to  the  party  aggrieved,  at  the 
discretion  of  the  magistrate  making  the  summary  conviction. 

Second  offences] — See  sees.  465,  963  and  964. 

Notice  by  advertisement  where  complaint  laid  for  forfeiture  against 
unknown  owneril^-^'iOcde  s«c.  685.-  *     •  > 

< »  •  ■    *►      • . . 

Falsely  representlngr  that  groods  are  manufactured  for  His  Iff J^sty. 

492.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum^ 
mary  conviction,  to  a  penalty  not  exceeding  one  hundred  dollars, 
who  falsely  represents  that  any  goods  are  made  by  a  person  hold- 
ing a  royal  warrant,  or  for  the  service  of  His  Majesty  or  any  of 
the  royal  family,  or  any  government  department  of  the  Uniterl 
Kingdom  or  of  Canada- 

Origin]— Bee,  451,  Code  of  1892;  51  Vict.,  Can.,  ch.  41,  sec.  21; 
Merchandise  Marks  A«t,  1S87,  Imp,  sec.  20. 

Summery  conviction  for  first  offence] — See  sec.  729. 
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UDlmwf nl  iBiporUlloD  of  goMis  UaMe  to  forfeltaro. 

493.  Every  one  is  guilty  of  an  offence  and  liable^  on  sum- 
mary conviction,  to  a  penalty  of  not  more  than  five  hundred 
dollars  nor  less  than  two  hundred  dollars  who  imports  or  at- 
tempts to  import  any  goods  which,  if  sold,  would  be  forfeited 
under  the  provisions  of  this  Part,  or  any  goods  manufactured 
in  any  foreign  state  or  country  which  bear  any  name  or  trade 
mark  which  is  or  purports  to  be  the  name  or  trade  mark  of  any 
manufacturer,  dealer  or  trader  in  the  United  Kingdom  or  in 
Canada,  unless  such  name  or  trade  mark  is  accompanied  by  a 
definite  indication  of  the  foreign  state  or  country  in  which  the 
goods  were  made  or  produced;  and  such  goods  shall  be  forfeited. 

Or»^fi]-^Sec  452,  Code  of  1892;  51  Vict.,  Can.,  ek.  41,  sec.  22. 

Summary  conviction  for  first  offence^ — Offences  under  this  section 
are  excluded  from  those  for  which  under  sec.  729  a  first  offender  may 
be  discharged  on  making  satisfaction  to  the  party  aggrieved,  at  the  dii^- 
cretion  of  the  magistrate  making  the  summary  conviction. 

Defence  of  reasonable  precaution, 

494.  Any  one  who  is  charged  with  making  any  die,  block, 
machine  or  other  instrument  for  the  purpose  of  forging,  or 
l)eing  used  for  forging,  a  trade  mark,  or  with  falsely  applying 
to  goods  any  trade  mark,  or  any  mark,  so  nearly  resembling  n 
trade  mark  as  to  be  calculated  to  deceive,  or  with  applying  to 
goods  any  false  trade  description,  or  causing  any  of  the  things 
in  this  section  mentioned  to  be  done,  and  proves, — 

(a)  that  in  the  ordinary  course  of  his  business  he  is  em- 
ployed, on  behalf  of  other  persons,  to  make  dies, 
blocks,  machines  or  other  instruments  for  making  or 
being  used  in  making  trade  marks,  or,  as  the  case 
may  be,  to  apply  marks  or  descriptions  to  goods, 
and  that  in  the  case  whicb  is  the  subject  of  the 
charge  he  was  so  employed  by  some  person  resident 
in  ('anada,  and  was  not  interested  in  the  goods  by 
way  of  profit  or  commission  dependent  on  the  sale 
of  such  goods;  and, 

(h)  that  he  took  reasonable  precaution  against  committing 
the  offence  charged;  and, 
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(c)  that  he  had,  at  the  time  of  the  commissioa  of  the  al- 

leged offence,  no  reason  to  suspect  the  genifiMaess 
of  the  trade  mark,  mark  or  trade  description;  and, 

(d)  that  he  gave  to  the  prosecutor  all  the  information  in 

his  power  with  respect  to  the  person  by  or  on  whose 

behalf   the   trade   mark,   mark  or   description   was 

applied ; 

shall  be  discharged  from  the  prosecution  but  is  liable  to  pay  the 

costs  incurred  by  the  prosecutor,  unless  he  has  given  due  notice 

to  him  that  he  will  rely  on  the  above  defence. 

Origin]— Sec,  453,  Code  of  1892;  61  Vict.,  Can.,  ch.  41,  see.  6; 
Merchandise  Marks  Act,  1887,  Imp.,  sec.  6. 

Any  "  trade-mairk  "] — See  definition  of  "  trade-mark  "  in  sec.  335  (*). 

False  trade  description] — See  the  definitions  in  see.  335,  sub-sees.  (Z) 
and  {8),  and  sec.  337. 

Offenee  under  Part  YIL— When  gerrant  not  liable. 

495.  No  servant  of  a  master,  resident  in  Canada,  who  bona 
fide  acts  in  obedience  to  the  instructions  of  such  master,  and,  on 
demand  made  by  or  on  behalf  of  the  prosecutor,  gives  full  infor- 
mation as  to  his  master,  is  liable  to  any  prosecution  or  ptLuish- 
ment  for  any  offence  defined  in  thie  Part. 

Origin]— Sec.  454,  Code  of  1892;  51  Vict.,  Can.,  ch.  41,  sec.  20; 
Merchandise  Marks  Act,  1887,  Imp.,  sec.  19. 

For  any  offenee  defined  **  in  this  Fart "] — ^This  section  is  a  re-enact- 
ment in  Canada  of  sec.  19  of  the  Merchandise  Marks  Act,  Imp.  The 
provisions  taken  from  that  Act  made  up  Part  XXXIII  of  the  1892  Code 
and  that  "  part "  was  consequently  given  the  heading  '*  Forgery  of 
trade-marks;  fraudulent  marking  of  merchandise.*' 

The  words  "  in  this  Part "  in  sec.  454  of  the  1892  Code  were  then 
clearly  restricted  to  offences  of  the  class  indicated  by  that  heading ;  but 
on  the  revision  of  the  Code  in  1906  there  was  a  re-arrangement  and  con- 
solidation of  the  various  parts  and  the  trade-mark  clauses  were  placed 
as  they  stand  at  present  in  Part  VII  under  the  general  title  of  "  Offences 
against  rights  of  property  and  rights  arising  out  of  contracts  and 
offences  connected  with  trade."  The  question  does  not  appear  to  have 
been  raised  in  any  reported  case  whether  or  not  this  statutory  defence 
given  to  a  servant  will  apply  to  offences  under  Part  VII  other  than 
those  relating  to  trade-marks  and  merchandise  marks.  The  better  inter- 
pretation would  appear  to  limit  it  in  like  manner  as  it  was  limited  in 
the  1892  Code.  It  was  probably  an  oversight  on  the  part  of  the  re- 
visers in  1906  that  the  words  "  in  this  part "  were  not  preceded  by  the 
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words  "in  the  sections  relating  to  forgery  of  trade-niarks  and  fraudulent 
marking  of  merchandise  **  in  like  manner  as  the  definition  of  "  goods  " 
now  appearing  in  sec.  335  (m)  was  amended  on  its  transfer  from  see. 
443  (d)  of  the  1892  Code. 

Offences  connected  with  Trade  and  Breaches  of  Contract 

Conspiracy  in  restraint  of  trade. 

496.  A  conspiracy  in  restraint  of  trade  is  an  agreement  be- 
tween two  or  more  persons  to  do  or  procure  to  be  done  any 
unlawful  act  in  restraint  of  trade. 

Or»^]-~Code  of  1892,  sec.  516. 

"  Any  ufUatofnl  act  in  rettravnt  of  trade  "] — The  mere  fact  that  the 
purposes  of  a  trade  union  are  in  restraint  of  trade  is  not  to  be  con- 
sidered as  making  its  acts  unlawful  within  the  meaning  of  sec.  496; 
and  the  members  of  a  trade  union  are  not  guilty  of  a  conspiracy  in 
restraint  of  trade  because  of  their  being  associated  together  for  a  com- 
mon purpose  of  operating  in  restraint  of  trade  if  nothing  more  than  re- 
straint of  trade  is  involved  in  the  common  purpose.  Sec.  497.  As  to 
collateral  offences  of  intimidation  and  violence,  see  sees.  501-503.  An 
important  limitation  or  exception  is  enacted  by  Code  sec.  590  upon  the 
operation  of  sec.  498.  Sec.  590  declares  that  no  prosecution  shall  be 
maintainable  against  any  person  for  conspiracy  in  refusing  to  work 
with  or  for  any  employer  or  workman,  or  for  doing  any  act  or  causing 
any  act  to  be  done  ''  for  the  purpose  of  a  trade  combination "  unless 
sueh  aet  is  an  offence  punishable  by  statute.  This  presumably  limits 
prosecutions  for  trade  combines  in  the  strict  sense  of  the  term  to  the 
eases  mentioned  in  sec.  498.  If  an  act  comes  within  the  wording  of  sec. 
590,  a  prosecution  cannot  be  brought  for  conspiracy  at  common  law, 
thus  modifying  the  criminal  law  of  England,  which  is  the  foundation 
of  Canadian  criminal  law.  See  Code  sees.  10,  11,  12,  16.  There  are, 
however,  the  offences  of  criminal  breach  of  certain  contracts  under  sec. 
499,  intimidation  of  workmen,  sec.  501,  violence  and  threats  of  violence 
to  workmen,  sec.  502,  intimidation  in  regard  to  dealing  in  grain  or 
other  edible  stores,  sec.  503,  and  combines  to  prevent  bidding  on  sales 
of  public  lands,  sec.  504.  In  particular,  sec.  502  refers  to  violence  and 
threats  of  violence  "  in  pursuance  of  any  unlawful  combination  or 
conspiracy  to  raise  the  rate  of  wages,  or  of  any  unlawful  combination 
or  conspiracy  respecting  any  trade,  business  or  manufacture."  The 
reference  to  an  unlawful  combination  to  raise  the  rate  of  wages  does  not 
imply  that  all  of  such  combinations  are  unlawful,  but  is  intended  to 
limit  the  operation  of  that  part  of  sec.  502  to  cases  of  violence,  or 
threats  of  violence,  which  are  done  or  made  in  pursuance  of  such  com- 
binations when  they  are  for  some  reason  unlawful,  ex,  gr,,  in  cases  in 
which  strikes  are  prohibited  under  the  Industrial  Disputes  Investigation 
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Act  or  Bimilar  labour  laws  pending  an  official  investigation.  To  deter- 
mine what  acts  are  within  the  phrase  '*  act  done  for  the  purpose  of  a 
trade  combination/'  reference  must  be  made  to  the  definition  of  "  trade 
combination"  contained  in  sec.  2,  sub-sec.  (38),  which  is  as  follows: 
**  any  combination  between  masters  or  workmen  or  other  persons  for 
regulating  or  altering  the  relations  between  any  persons  being  masters 
or  workmen  or  the  conduct  of  any  master  or  workman  in  or  in  respect 
of  his  business  or  employment  or  contract  of  employment  or  service.*' 
Code  sec.  2,  sub-sec.  (38)  taken  from  sec.  51 J^  of  the  Code  of  1892  and 
B.S.C.  1886,  ch.  173,  sec.  13. 

It  being  proved  that  a  member  of  a  trades  union  had  conspired  to 
injure  a  non-union  workman  by  depriving  him  of  his  employment,  this 
was  held  not  to  be  excepted  as  an  "  act  for  the  purpose  of  trade  com- 
bination," and  a  conviction  for  a  conspiracy  was  sustained.  B.  v.  Gib- 
son (1889),  16  O.R.  704;  and  see  Patterson  v.  C.P.B.  [1917]  1  W.W.B. 
1154,  10  Alta.  L.B.  408;  WUliams  v.  United  Mine  Workers  [1919]  1 
W.WJl.  217  (Alta.);  B.  v.  Day,  (1905)  17  Can.  Cr.  Caa.  403  (Ont.) ; 
and  see  note  to  sec.  498. 

By  sec.  335,  sub-see.  (a)  an  **  act,"  for  the  purposes  of  the  sections 
in  Part  VII  relating  to  offences  connected  with  trade  and  breaches  of 
contract  includes  a  default,  breach  or  omission.  As  this  latter  definition 
is  likewise  taken  from  sec.  519  of  the  1892  Code  derived  from  B.S.C. 
1886,  ch.  173,  sec.  13,  the  definition  will  probably  be  held  to  apply  to 
the  exception  contained  in  sec.  590,  although  contained  in  Part  XII 
and  not  in  Part  VII,  as  well  as  to  the  word  "  act "  contained  in  sec.  49d. 
The  definitions,  the  exception  and  the  offences  were  all  contained  in  the 
one  "  Part  "  of  the  former  Code,  but  a  different  method  of  classifica- 
tion placed  them  in  separate  "  Parts  "  of  the  present  Code.  In  this,  as 
well  as  in  other  portions  of  the  Code,  these  separated  parts  of  what 
was  once  a  single  statute  have  to  l>e  assembled  again  in  their  original 
juxtaposition  for  the  purposes  of  interpretation.  Sec.  498  also  contains 
a  qualification  by  which  it  is  not  to  apply  to  combinations  of  workmen 
or  employees  for  their  own  reasonable  protection  as  such.  Sec.  498  (2)  ; 
Lefebore  v.  Knott,  32  Que.  S.C.  441,  13  Can.  Cr.  Cas.  223;  Graham  v. 
Knotty  14  B.C.Bk  97;  same  case  tub  nom,  Graham  v.  Bricklayers  and 
Masons'  Union,  9  \V.L.B.  475. 

Sec.  496  seems  to  be  a  mere  preliminary  to  the  enactments  con- 
tained in  sees.  497  and  590,  which  latter  foUowe<l  what  is  now  see. 
497  in  the  former  Code  (Code  of  1892,  sec.  518),  and  seems  not  to 
be  a  qualifying  clause  to  sec.  498,  except  in  so  far  as  concerns  sees. 
497  and  590.  These  and  sub-sec.  (2)  of  sec.  498  indicate  that  certain 
things  are  lawful  notwithstanding  sec.  498.  Sec.  498,  by  making  indict- 
able every  conspiracy  or  agreement  within  sees,  (a),  (b),  (o)  and  (d), 
necessarily  makes  such  agreements  **  unlawful "  within  the  meaning  of 
sec.  496. 

Trade  con^piraeies  and  eambinationM'i — See  Code  sees.  2  (38) ,  SS5  (o) , 
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496-503,  581,  590,  1012;  Conciliation  and  Labour  Act,  B.S.G.  1906,  ch.  96; 
Combines  Investigation  Act,  Can.,  1910,  ch.  9;  Industrial  Disputes  In- 
vestigation Act,  1907,  Can.,  ch.  20,  as  amended,  1910,  Can.,  ch.  29,  the 
Department  of  Labour  Act,  1909,  Can.,  ch.  22. 

Exception  as  to  trade  union. 

497.  The  purposes  of  a  trade  union  arc  not,  by  reason  merely 
that  they  are  in  restraint  of  trade,  unlawful  within  the  meaning 
of  the  last  precedin<2^  se(;tion. 

Origin]— Code  of  1892,  see.  517,  R.S.C.  1886,  eh.  1.^1,  sec.  22. 

"Trade  union*'  definedl—Tmile  Unions  Aet,  B.S.C.  1906,  ch.  125, 
sec.  2. 

Aiding  continuance  of  an  illegal  mining  strike^ — See  the  Industrial 
Disputes  Investigation  Act,  1907,  Can.,  ch.  20,  sees.  56,  60 ;  R.  v.  Neilson, 
17  Can.  Cr.  Cas.  298  (N.S.). 

Purposes  of  a  trade  union] — See  notes  iff  sees.  496  and  498. 

Conspiracy  to  nndnly  limit  transportation  facllltleg.^To  restrain 
eoBuneiree*— To  nndnly  lessen  manvfa«turlng«-^To  undaly 
lessen  competition. — Employees'  nnlon  for  their  reasonable 
protection  excepted. 

498.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  a  penalty  not  exceeding  four  thousand  dollars  and  not  less 
than  two  hundred  dollars,  or  to  two  years'  imprisonment,  or,  if 
a  corporation,  is  liable  to  a  penalty  not  exceeding  ten  thousand 
dollars,  and  not  less  than  one  thousand  dollars,  who  conspires, 
combines,  agrees  or  arranges  with  any  other  person,  or  with  any 
railway,  steamship,  steamboat  or  transportation  company, — 

(a)  to  unduly  limit  the  facilities  for  transporting,  produc- 
ing, manufacturing,  supplying,  storing  or  dealing  in 
any  article  or  commodity  which  may  be  a  subject  of 
trade  or  commerce ;  or, 

(6)  to  restrain  or  injure  trade  or  commerce  in  relation  to 
any  such  article,  or  commodity ;  or, 

(c)  to  unduly  prevent,  limit,  or  lessen  the  manufacture  or 

production  of  any  such  article  or  commodity,  or  to 
unreasonably  enhance  the  price  thereof;  or, 

(d)  to  unduly  prevent  or  lessen  competition  in  the  produc- 

tion, manufactiire,  purchase,  barter,  sale,  transporta- 
tion or  supply  of  any  such  article  or  commodity,  or 
in  the  price  of  insurance  upon  person  or  property. 
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2.  Nothing  in  this  section  shall  be  construed  to  apply  to  com- 
binations of  workmen  or  employees  for  their  own  reasonai)U» 
protection  as  such  workmen  or  employees. 

Origin]— -Code  of  1892,  see.  520,  as  amended  by  62-63  Vict,,  ch.  46 
and  63-64  Vict.,  ch.  46;  52  Vict.,  Can.,  ch.  41. 

Trade  combines  ffenerally] — The  original  statute,  52  Viot.,  Can.,  ch. 
41,  recited  that  "  it  is  expedient  to  declare  the  law  relating  to  conspira- 
cies and  combinations  formed  in  restraint  of  trade  and  to  provide  penal- 
ties for  the  violation  of  the  same." 

Parliament  set  out  as  the  recital  shows,  to  declare  what  was  to  be 
hold  unlawful  and  evidently  intended  to  declare  that  the  unduly  doing 
that  which  was  referred  to  in  sub-sec.  (d)  amongst  others,  were  un- 
lawful things  and  must  be  prohibited.  Shragge  v.  Weidman  (1912), 
2  W.W.B.  330,  336,  46  S.C.R.  1,  per  IdiAgton,  J. 

The  section,  however,  is  not  a  purely  declaratory  enactment,  but 
covers  ground  not  covered  by  the  existing  law  at  the  time  it  was  paased. 
Weidman  v.  Shragge  (1912),  2  W.W.R.  330,  336,  46  S.O.B.  1,  reversing 
Shragge  v.  Weidman,  15  W.L.B.  616,  and  restoring  Shragge  v.  Weidman, 
14  W.I..B.  561;  Pominion  Supply  Co.  v.  Robertson  (1917),  39  O.L.B. 
495,  12  O.WJ^.  187. 

This  Act  not  only  destroys  a  former  right  of  combination,  but  also 
renders  illegal  every  direct  or  indirect  device  contrived  by  the  art  of 
men  to  servo  those  agreeing  in  the  purpose  of  acquiring  the  market  for 
tliemselves  and  adopted  by  them  to  execute  such  purpose,  and  thus  also 
destroys  the  devices  they  may  have  incidentally  adopted  to  promote  the 
main  purpose.  All  that  is,  directly  or  indirectly,  knowingly  used  to 
promote  any  criminal  purpose  must  be  held  void.  A  difference  oxiata 
between  the  consequence  flowing  from  the  application  of  the  public 
policy  principle  and  that  of  this  statute.  Weidman  v.  Shragge  (1912), 
2  W.W.B.  330,  344,  per  Idington,  J.;  Mogul  S.6.  Co.  ▼.  MoOregor 
[1892]  A.C.  25,  and  the  English  law  distinguished.  For  subsequent 
English  cases,  see  AUen  v.  Flood  [1898]  A.C.  1;  Quinn  v.  Leathern 
[1901]  A.C.  539;  Stott  v.  Gamble  [1916]  2  K.B.  504,  re  Bowman  [1915] 
2  Ch.  471. 

Sec.  498  does  not  a>>oli8h  the  doctrine  of  restraint  of  trade  violating 
public  policy.  Shragge  v.  Weidman  (1912),  2  W.W.B.  330,  345.  Where 
the  illegality  of  a  contract  is  to  be  the  defence  of  a  oivil  action  and 
the  question  of  undue  restraint  of  trade  depends  on  the  surrounding 
circumstances,  the  illegality  should  be  specially  pleaded.  Northwestern 
Salt  Co.  V.  Electrolytic  Alkali  Co.  [1914]  A-C.  461.  But  the  failure  to 
plead  illegality  in  the  formal  pleadings  will  not  prevent  the  court  from 
refusing  relief  on  the  ground  of  public  policy  where  the  restraint  of 
trade  is  quite  unreasonable  and  void  on  the  face  of  the  cbatract.  Ibid. ; 
MacEwaa  v.  Toronto  General  Trusts  Corporation  (1917),  28  Can.  Cr. 
Cas.  387  (Can.),  reversing  MacEwan  v.  Toronto  General  Trusts  Cor- 
poration, 36  O.L.B.  244.  ^ 
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OpUon  for  4um'jury  iridic — Code  sec.  581. 

8peeM  appeal  from  non-jury  trial  in  trade  combine  oaaes\ — ^An  ap- 
peal upon  all  issues  of  law  and  fact  shall  lie  from  any  conviction  by 
the  judge  without  the  intervention  of  a  jury  for  any  offence  mentioned 
in  sec.  498  to  the  court  of  appeal  (sec.  2,  sub-sec  7)^  in  the  province 
where  such  conviction  is  made;  and  the  evidence  taken  upon  the  trial 
shall  form  part  of  the  record  in  appeal,  and,  for  that  purpose,  the 
eourt  bef6re  which  the  case  is  tried  shall  take  note  of  the  evidence, 
and  of  all  legal  objections  thereto.    Ck>de  sec.  1012. 

Trade  e&napWaey  proteoutiona  limited  to  the  statutory  offenoee] — 
Code  see.  590,  see.  2,  sub-sec  (38). 

Snh-Beo.  (a) — Unduly  Hmiting  facUitiee  for  production,  traniporta' 
tion  or  dealing  im  eommodities'l — The  limitation  of  facilities  for  trans- 
portation, nuoiuf  acturing,  etc,  must  be  an  "  undue  "  limitation.    Com-  ' 
pare  sob-sees,   (o)   and   (d)  where  the  word  "unduly"  appears  in  a 
similar  connection. 

The  mere  fact  standing  alone  and  without  other  evidence  that  for  a 
consideration  which  it  is  not  contended  was  unreasonable  the  owner  of 
a  salt  mine  or  works  and  plant  should  agree  to  give  the  sole  and  exclu- 
sive control  for  a  limited  period  to  another  person  of  those  works  and 
plant,  retaining  only  a  right  to  manufacture  for  the  local  trade  and  sell  to 
that  trade  at  prices  to  be  fixed  by  the  purchaser  of  the  control  of  the 
salt  works,  would  not  justify  the  court  in  holding  such  an  agreement 
illegal.  MaeEwan  v.  Toronto  General  Trusts  Gorp'n.  (1917),  28  Oan. 
Or.  Gas.  387,  391,  (Can.),  reversix^. 

The  question  of  illegality  is  one  which,  as  a  general  rule,  depends 
upon  the  surrounding  circumstances  and  where  no  evidence  of  these  sur- 
rounding circumstances  was  given,  and  the  contract  on  the  face  of  it 
is  not  so  unreasonable  aa  between  the  parties,  or  so  detrimental  to  the 
public,  that  the  court  would  refuse  to  enforce  it,  it  will  not  be  declared 
invalid  in  a  civil  action.  MacEwan  v.  Toronto  General  Trusts  Corp'n., 
supra;  Attorney-General  of  the  Commonwealth  of  Australia  v.  Adelaide 
Steamship  Co.  [19131  A.C.  781 ;  North  Western  Salt  Co.  v.  Electrolytic 
Alkali  Co.  [1914]  A.C.  461. 

Suh'tec.  (b) — Conepvracy  to  do  unlawful  act  in  restraint  of  trcide  in 
some  oommodity} — Sub-sec.  (6)  is  aimed  at  agreements  the  object  of 
which  is  to  restrain  or  injure  trade  or  commerce  in  commercial  commodi- 
ties.   B.  V.  Gage,  18  Man.  B.  175,  13  Can.  Cr.  Cas.  416  and  428;    Weid- 
man  v.  Shragge  (1912).  2  W.W.B.  330,  46  S.C.B.  1,  reversing  Shragge  v. 
Weidman,  15  W.L.B.  616;  and  see  Shragge  v.  Weidman,  14  W.L.B.  561, 
trial  judgment  restored  by  the  decision  in  (1912)    2  W.W.B.  330.    But 
dicta  in  B.  v.  Gage,  supra  and  in  Gibbins  v.  Metcalfe  (1905),  15  Man.  B. 
588,  which  would  so  restrict  the  interpretation  of  aub-sec.    (ft)    as  to 
make  it  apply  only  to  contracts  which  would  have  been  held  unlawful 
under   the  doctrine  laid   down  in  Mogul  Steamship   Co.  v.   McGregor 
[1892]  A.C.  26,  are  no  longer  to  be  followed,  because  of  the  dicta  to  the 
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contrary  in  the  Supreme  Court  of  Canada  in  the  case  of  Weidman  v. 
Shragge,  supra. 

Sub'Sec.  (b) — Form  of  itidirt ment] — The  following  coants  taken 
from  the  indictment  in  R.  v.  Gage  (No.  2),  18  Man.  B.  175,  ahow  the 
mnimor  of  framing  an  indictment  under  sub-sec.  (6): 

1.  J.  C.  G.,  J.  G.  McH.,  and  J.  L.  and  other  persons,  to  the  jurors 
unknown,  at  the  city  of  Winnipeg,  in  the  province  of  Manitoba,  on  or 
about  1st  September,  19 — ,  did  conspire^  combine,  agree  and  arrange 
with  each  other  to  restrain  trade  or  commerce  in  relation  to  an  article 
which  may  be  a  subject  of  trade  or  commerce,  to  wit,  grain. 

2.  And  the  jurors  aforesaid  do  further  present  that  the  said  J.  C.  G., 
J.  G.  McH.,  J.  L.  and  other  persons,  to  the  jurors  unknown,  at  the  city 
of  Winnipeg,  in  the  province  of  Manitoba,  on  or  about  Ist  September, 
19 — ,  did  conspire,  combine,  agree  or  arrange  with  each  other  to  injure 
trade  or  commerce  in  relation  to  an  article  or  commodity  which  ma}* 
be  a  subject  of  trade  or  commerce,  to  wit,  grain. 

8ub-8€c.  (c) — Conspiracy  to  unreasonably  enhance  the  price  of  com- 
inoditiesi — A  trade  association  may  legally  be  formed  between  whole- 
sale dealers  with  the  bonn  fide  desire  of  protecting  the  interests  of  the 
trade  generally  and  without  any  malicious  intent  to  injure  others,  with 
the  object  of  arranging  with  manufacturers  to  allow  regular  >tTade  dis- 
counts to  jobbers  not  doing  a  retail  trade  whether  members  of  the  asso- 
ciation or  not,  and  to  disallow  such  discounts  to  retailers  or  retailing 
jobbers,  if  the  objects  of  the  association  do  not  contemplarte  the  rais- 
ing of  the  manufacturer's  prices  nor  the  prices  to  be  paid  by  the 
consumer.    B.  v.  Beckett,  15  Can.  Cr.  Cas.  498,  20  O.L.B.  401. 

But  it  is  illegal  for  the  wholesaler  to  stipulate  with  the  retailer  that 
the  latter  should  sell  to  the  public  only  at  the  prices  fixed  by  the  whole- 
saler, if  such  fixed  prices  are  such  as  to  unreasonably  enhance  the  price 
to  the  public.  Stearns  v.  Avery  (1915),  33  O.L.B.  251,  24  Can.  Cr.  Cas. 
339;  Wampole  v.  Kam,  11  O.L.B.  619;  R.  v.  Elliott,  9  0,L.B.  648; 
Dominion  Supply  Co.  v.  Bobertson  (1917),  39  O.L.R.  495,  12  O.W.N. 
187;  Miles  Medical  Co.  v.  Park  &  Sons  (1911),  220  U.S.  373,  413; 
Elliman  v.  Carrington  [1901]  2  Ch.  275,  not  followed  in  Stearns  v.  Avery, 
supra;  and  see  Standard  Oil  Co.  v.  United  States  (1910),  221  U.S.  1. 

Sub-sec.  (d) — Conspiracy  to  unduly  lessen  competition^ — la  effect 
clause  (d)  of  sec.  498  of  the  Code  declares  in  very  plain  language  that 
an  agreement  which  might  in  itself  be  perfectly  lawful  as  made  by  the 
parties  in  the  exercise  of  the  freedom  to  contract  or  to  abstain  from 
contracting,  which  the  English  law  has  for  many  years  recogniced  in 
every  individual,  is  unlawful  if  the  object  of  the  parties  is  to  unduly 
prevent  or  lessen  competition  in  an  article  or  commodity  which  is  a 
subject  of  trade  or  commerce.  In  other  words,  if  the  object  of  the 
])nrtiea  to  the  agreement  is  to  interfere  with  the  free  course  of  trade 
by  unduly  preventing  or  lessening  competition  the  agreement  is  de- 
clared to  be  unlawful.     It  is  not  necessary  that  the  agreement  should 
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be  in  iUelf  fraudulent  or  otherwise  illegal;  and  all  agreements  whieh 
prevent  or  lessen  competition  do  not  come  within  the  operation  of  the 
statute;  the  mischief  aimed  at  is  the  undue  and  abusive  lessening  of 
competition  which  operates  to  the  oppression  of  individuals  or  is  in- 
jurious to  the  public  generally.  And  it  is  for  the  courts  to  say  whether 
in  the  circumstances  of  each  particular  case  the  mischief  aimed  at  exists. 
Weidman  v.  Shragge  (1912),  2  W.W.B.  330,  332,  46  S.CJt.  1,  per  Fits- 
Patrick,  C.J.  So,  persons  remaining  in  a  particular  trade  are  not  to 
fix  prices  or  otherwise  limit  competition  by  agreement  among  them- 
selves. Weidmann  v.  Shragge  (1912),  2  W.W.B.  330,  46  SX!.B.  1,  21 
W.L.B.  717,  20  Can.  Cr.  Cas.  1117;  R.  v.  Qarke,  1  Alta.  L,B.  358,  14 
Can.  Cr.  Cas.  46,  9  W.L.B.  243;  B.  v.  Gage,  18  Man.  B.  175,  13  Can.  Cr. 
Cas.  428.  But  it  has  been  held  that  Code  sec.  498  (d)  does  not  apply 
to  the  purchase  out  and  out  of  a  competitor's  property,  at  least  where 
there  was  no  restriction  on  the  seller's  subsequent  business  activities  or 
his  re-engaging  in  business  as  a  competitor.  Stewart  v.  Thorpe  [1917] 
2  W.W.B.  700,  11  Alta.  L.B.  473,  28  Can.  Cr.  Cas.  218,  varying  [1917] 
1  W.W.B.  896.  It  may,  however,  be  that  two  persons  engaged  in  a  cer* 
tain  business  must  not  arrange  to  form  a  company  to  buy  out  a  third 
who  is  a  competitor,  for  the  confessed  purpose  of  avoiding  his  compe- 
tition if  the  result  can  be  shown  to  be  an  "  undue  "  lessening  of  com- 
petition in  the  trade;  but  it  has  been  doubted  whether,  in  that 
8i4>posititiotts  case,  Code  sec  498  is  wide  enough  or  was  ever  inftended 
to  cover  it.  Stewart  v.  Thorpe  [1917]  2  W.W.B.  700  at  707,  per 
Staart,  J.  Where  fifteen  companies  belonging  to  an  association,  each 
of  whieh  sold  goods  under  a  condition  that  the  buyer  would  maintain 
the  association  prices  in  re-selling  to  the  public,  and  the  association 
was  found  to  control  the  Canadian  trade  in  the  product,  such  was  held 
in  a  civil  action  to  constitute  an  offence  both  under  sub-sec  (b)  and 
sub-sec.  (d).  Dominion  Supply  Co.  v.  Bobertson  (1917),  39  O.L.B.  495, 
12  O.W.N.  187;  and  see  B.  v.  Master  Plumbers,  14  O.L.B.  295,  an  appeal 
from  B.  V.  Master  Plumbers,  7  O.W.B.  213;  same  case  sub  nom.  B.  v. 
Central  Supply,  12  Can.  Cr.  Cas.  371  (Ont.)  ;  Hately  v.  Elliott,  9  O.L.B. 
185;  B.  V.  Elliott,  9  O.L.B.  648,  9  Can.  Cr.  Cas.  505. 

It  would  seem  that  it  is  a  question  of  fact  whether  an  agreement 
by  a  manufacturer  to  sell  to  certain  dealers  only  in  certain  localities  is 
an  undue  lessening  of  competition  in  the  sale  or  supply  of  the  product. 
See  Weidman  v.  Shragge  (1912),  2  W.W.B.  330,  at  341 ;  B.  v.  American 
Tobacco  Co.  (1897),  3  Eev.  de  Jur.  453  (Que.).  Any  agreement  of 
which  the  alleged  purpose  is  to  "  unduly  "  prevent  or  lessen  competition 
in  the  purchase  or  sale  of  some  article  or  commodity  which  may  be  a 
subject  of  trade  or  commerce  will  constitute  an  offence  as  a  trade  com- 
bination inhibited  by  sub-sec.  (d).  Weidman  v.  Shragge  (1912),  2 
W.W.B.  330,  46  S.C.B.  1,  20  Can.  Cr.  Cas.  117,  reversing  Shragge  v- 
Weidman,  20  Man.  B.  178,  15  W.L.B.  616,  and  restoring  trial  judgment, 
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ghragge  v.  Weidman,  14  W.L.B.  561.    For  history  of  Code  sec  498,  see 
that  case  in  vol.  2  W.W.B.  330,  at  350  et  seq. 

For  the  purpose  of  showing  the  wrongful  intent  the^  prosecutor  may 
tender  proof  that  the  evils  against  which  the  legislation  is  direeted  were 
the  natnral  and  necessary  consequence  of  the  contract  or  combination, 
monopoly  or  attempt  to  monopolize,  and  that  those  evils  have  in  fact 
ensued.  Attomey-General  of  the  Commonwealth  of  Australia  v.  Adelaide 
Steamship  Co.,  Ltd.  [1913]  A.C.  781,  82  L.J.P.C.  139. 

8^h'9€c.  (2) — Beasanahle  protection  of  employers] — ^An  agreement 
by  employers,  made  in  anticipation  of  a  strike  to  be  ordered  by  the 
union  to  which  their  workmen  belong,  to  lock  out  any  of  the  latter  who 
are  members  of  it,  if  the  strike  takes  place,  is  valid  and  does  not  con- 
stitute a  combination  in  restraint  of  trade  or  of  the  freedom  of  con- 
tracting.   Lefebvrc  v.  Knott,  32  Que.  B.C.  441,  13  Can.  Cr.  Cas.  223. 

Suh'sec  (2) — Bea^onahle  protection  of  workmen] — As  regards  the 
crime  of  trade  conspiracy  the  purposes  of  any  trade  union  are  not  un- 
lawful by  reason  merely  that  they  are  in  restraint  of  trade.  Code  sec. 
497;  Trade  Union  Act,  B.S.C.  1906,  ch.  125;  and  see  Jos6  v.  Metallic 
Roofing  Co.  [1908]  A.C.  514,  reversing  Metallic  Booling  Co.  v.  Josd,  12 
O.L.B.  200  and  14  O.L.B.  156.  Where  a  painting  contractor  had  agreed 
to  employ  only  union  men,  the  refusal  of  the  trade  union  to  admit  to 
membership  an  applicant  already  in  the  contractor's  employ  wiU  not 
alone  constitute  a  conspiracy  in  restraint  of  trade,  although  the  result 
of  the  refusal  would  necessarily  be  his  discharge  if  the  employer  lived 
up  to  his  agreement  with  the  union;  B.  v.  Day  (1905),  17  Can.  Cr.  Cas. 
403  (Ont.) ;  but  if  it  could  have  been  shown  that  the  rejection  was  for 
the  express  purpose  of  depriving  the  man  of  his  employment,  the  case 
would  not  be  within  the  exception  of  sub-sec.  (2)  as  an  act  done  for 
the  reasonable  protection  of  the  workmen,  nor  under  sec  497  as  an  act 
done  for  the  purposes  (legal  purposes)  of  a  trade  union.  Compare 
Larkin  v.  Long  [1915]  A.C.  814,  84  L.J.P.C.  201,  affirming  Long  v. 
Larkin  [1914]  2  Irish  B.  285;  Dallimore  v.  WilUams,  30  Times  L3. 
432  and  470. 

Jurisdiction  of  sessions  excluded] — See  sec.  685. 

Conspiracy  with  persons  some  of  whom  are  unknown]^— A  charge 
may  be  framed  so  as  to  charge  one  person  with  conspiracy  with  otherr 
named  and  with  others  unknown  "  or  with  some  or  one  of  them."  B.  v. 
Clarke,  1  Alta.  L.B.  358,  14  Can.  Cr.  Cas.  46. 

Trade  conspiracies  and  combinations] — See  Code  sees.  2  (38),  496- 
•  503,  581,  590,  1012;  Conciliation  and  Labour  Act,  B.S.C.  1906,  ch.  96; 
Combines  Investigation  Act,  Can.,  1910,  ch.  9;  Industrial  Disputes  In- 
vestigation Act,  1907,  Can.,  ch.  20,  as  amended,  1910,  Can.,  ch.  29,  the 
Department  of  Labour  Act,  1909,  Can.,  ch.  22. 

Conspiracy  generally] — See  note  to  sec.  573,  dealing  with  conspiracy 
to  commit  an  indictable  offence. 

Second  offences] — See  sees.  465,  963  and  964. 
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Wilfully  breaking^  coBtract  with  danger  to  life  or  property.— Wilfnlly 
breaking  contract  connected  with  supply  of  power,  light*  gas 
or  water* — ^Mnnicipality  or  company  supplying  light*  power, 
gas  or  water  wilfuUy  breaking  contracts— Raflway  company 
wflfufly  breaking  contract,  and  so  cancelUng  transportation 
fMUtles. 

499.  Every  one  is  guilty  of  an  offence  punishable  on  indict- 
ment or  on  summary  conviction  before  two  justices  and  liable  on 
conviction  to  a  penalty  not  exceeding  one  hundred  dollars  or  to 
three  months^  imprisonment,  with  or  without  hard  labour, 
who, — 

(a)  wilfully  breaks  any  contract  made  by  him  knowing,  or 

having  reasonable  cause  to  believe,  that  the  probable 
consequences  of  his  so  doing,  either  alone  or  in  com- 
bination with  others,  will  be  to  endanger  human  life, 
or  to  cause  serious  bodily  injury,  or  to  expose  valu- 
able property,  whether  real  or  personal,  to  destruction 
or  serious  injury;  or, 

(b)  being  bound,  agreeing  or  assuming,  under  any  con- 

tract made  by  him  with  any  municipal  corporation 
or  authority,  or  with  any  company,  to  supply  any 
city  or  any  other  place,  or  any  part  thereof,  with 
electric  light  or  power,  gas  or  water,  wilfuUy  breaks 
such  contract  knowing,  or  having  reasonable  cause 
to  believe,  that  the  probable  consequences  of  his  so 
doing,  either  alone  or  in  combination  with  others, 
will  be  to  deprive  the  inhabitants  of  that  city  or 
place,  or  part  thereof,  wholly  or  to  a  great  extent, 
of  their  supply  of  power,  light,  gas  or  water ;  or, 

(c)  being  bound,  agreeing  or  assuming,  under  any  contract 

made  by  him  with  a  railway  company,  or  with  His 
Majesty,  or  any  one  on  behalf  of  His  Majesty,  in 
connection  with  a  government  railway  on  which  His 
Majesty's  mails,  or  passengers  or  freight  are  carried, 
to  carry  His  Majesty's  mails,  or  to  carry  passengers 
or  freight,  wilfully  breaks  such  contract  knowing,  or 
having  reason  to  believe  that  the  probable  conse- 
quences of  his  80  doing,  either  alone  or  in  combina- 
tion with  others,  will  be  to  delay  or  prevent  the 
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ruxming  of  any  locomotive  engine,  or  tender,  or 
freight  or  passenger  train  or  car,  on  the  railway. 

2.  Every  municipal  corporation  or  authority  or  company, 
hound,  agreeing  or  assuming  to  supply  any  city,  or  any  other 
place,  or  any  part  thereof,  with  electric  light  or  power,  gas  or 
water,  which  wilfully  breaks  any  contract  made  by  such  muni- 
cipal corporation,  authority,  or  company,  knowing  or  having 
reason  to  believe  that  the  probable  consequences  of  its  so  doing 
will  be  to  deprive  the  inhabitants  of  that  city  or  place  or  part 
tliereof  wholly,  or  to  a  great  extent,  of  their  supply  of  electric 
light  or  power,  gas  or  water,  is  liable  to  a  penalty  not  exceeding 
one  thousand  dollars. 

3.  Every  railway  company,  bound,  agreeing  or  assuming  to 
carry  His  Majesty's  mails,  or  to  carry  passengers  or  freight, 
which  wilfully  breaks  any  contract  made  by  such  railway  com- 
pany, knowing  or  having  reason  to  believe  that  the  probable 
consequences  of  so  doing^will  be  to  delay  or  prevent  the  running 
of  any  locomotive  engine  or  tender,  or  freight  or  passenger 
train  or  car  on  the  railway,  is  liable  to  a  penalty  not  exceeding 
one  hundred  dollars. 

4.  It  is  not  material  whether  any  oflfence  defined  in  this  sec- 
tion is  committed  from  malice  conceived  against  the  person, 
corporation,  authority  or  company  with  which  the  contract  is 
made  or  otherwise. 

Origin]— Code  of  1892,  sec.  521;  Can.  Stat.  1908,  ch.  18,  sec.  7  (cor- 
rectinfT  a  clerical  error);  R.S.C.  1886,  cli.  173,  sees.  15  and  17. 

Snb'Sec  (4) — Com-mitied  from  tiwlice] — "Malice  ia  a  term  which  is 
truly  a  legal  enigma  " ;  Harris  Cr.  Law,  p.  13. 

The  terms  "  malice "  and  "  malicious "  are  practically  eliminated 
from  the  Code  owing  to  the  confusion  of  ideas  connected  with  them. 
"Malice"  appears  only  in  two  places;  here  and  in  sec.  963  (2),  where 
the  expression  "  mute  of  malice  "  is  retained.  Mr.  Hoyles'  article  on 
The  Criminal  Law,  38  C.L.J.  231. 

Swmmary  eonffietion  for  first  offencel — Offences  under  this  section 
are  excluded  from  those  for  which  under  sec.  729  a  first  offender  may 
be  discharged  on  making  satisfaction  to  the  party  aggrieved,  at  the 
discretion  of  the  magistrate  making  the  summary  conviction. 

Second  offences] — See  sees.  465,  963  and  964. 

Trade  conspiracies  and  combinations] — ^See  Code  sees.  2  (38),  496- 
503,  581,  590,  1012;  Conciliation  and  Labour  Act,  B.S.C.  1906,  eh.  96; 
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Combines  lavestigatioB  Act,  Can.,  1910|  ch.  9;  Industrial  Disputes  In- 
vestigation Act,  1907,  Can.,  ch.  20  as  amended,  1910,  Can.,  ch.  29;  the 
Department  of  Labour  Act,  1909,  Can.,  ch.  22. 

lYhen  sees.  499  and  500  to  be  posted  np«— Penalty  for  defanlt— 
Defacing  game. 

500.  Every  such  municipal  corporation,  authority,  or  com- 
pany, shall  cause  to  be  posted  up  at  the  electrical  works,  gas 
works,  or  water-works,  or  railway  stations,  as  the  case  may  be, 
belonging  to  such  corporation,  authority  or  company,  a  printed 
copy  of  this  and  the  preceding  section  in  some  conspicuous 
place,  where  the  same  may* be  conveniently  read  by  the  public; 
and  as  often  as  sucli  copy  becomes  defaced,  o!)litcrated  or  de- 
stroyed shall  cause  it  to  be  renewed  with  all  reasonable  despatch. 

2.  Every  such  municipal  corporation,  authority  or  company 
which  makes  default  in  complying  with  such  duty  is  liable  ^o  a 
lienalty  not  exceeding  twenty  dollars  for  every  day  during  which 
such  default  continues. 

3.  Every  person  unlawfully  injuring,  defacing  or  covering  up 
any  such  copy  so  posted  up  is  liable  on  summary  conviction  to 
a  penalty  not  exceeding  ten  dollars. 

Origin]— Code  of  1892,  sec.  522;  R.S.C.  1886,  ch.  173,  sec.  19. 

Summary  conviction  for  first  offence] — Offences  under  this  section 
are  excluded  from  those  for  which  under  sec.  729  a  first  oifender  may 
be  dischar^d  on  making  satisfaction  to  the  party  aggrieved,  at  the  dis- 
eretion  of  the  magintrate  making  the  Bumniary  conviction. 

fntlnldatlon.--By  ▼lolenee.^By  threats.— By  following.— By  hiding 
property^— By  following  In  disorderly  way.^By  watehing 
and  benettlng* 

501.  Every  one  is  guilty  of  an  offence  punishable,  at  tlie 
option  of  the  accused,  on  indictment  or  on  summary  conviction 
before  two  justices  and  liable  on  conviction  to  a  fine  not  exceed- 
ing one  hundred  dollars,  or  to  three  months*  imprisonment  with 
or  without  hard  labour^  who,  wrongfully  and  without  lawful 
authority,  with  a  view  to  compel  any  other  person  to  abstain 
from  doing  anything  which  he  has  a  lawful  right  to  do,  or  to  do 
anything  from  which  he  has  a  lawful  right  to  abstain, — 

(a)  uses  violence  to  such  other    person,    or    his    wife    or 
children,  or  injures  his  property ;  or, 
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(h)  intimidates  such  other  person,  or  his  wife  or  children, 
by  threats  of  using  violence  to  him,  her  or  any  of 
them,  or  of  injuring  his  property;  or, 

(c)  persistently  follows  such  other  persoii  about  from  place 

to  place;  or, 

(d)  hides  any  tools,  clothes  or  other  property  owAed  or 

used  by  such  other  person,  or  deprives  him  of,  or 
hinders  him  in,  the  use  thereof;  or, 

(e)  with  one  or  more  other  persons,  follows  such  other  per- 

son, in  a  disorderly  manner,  in  or  through  any  street 
or  road;  or, 
(/)  besets  or  watches  the  house  or  other  place  where  such 
other  person  resides  or  works,  or  carries  on  business 
or  happens  to  be. 

Origin]— 4-5  Edw.  VII,  Can.,  ch.  9;  Code  of  1802,  sec.  523;  B.S.C. 
1886,  ch.  173,  sec.  12;  Conspiracy  and  Protection  of  Property  Act,  1875, 
Imp.  (38-39  Vict.,  ch.  82). 

Who  may  not  try  strike  charges] — No  person  who  is  a  master,  or  the 
father,  son  or  brother  of  a  master  in  the  particular  manufacture,  trade 
or  business,  in  or  in  connection  with  which  any  offence  under  sec.  501  is 
charged  to  have  been  committed,  shall  act  as  a  magistrate  or  justice,  in 
any  case  of  complaint  or  information  under  that  section,  or  as  a  member 
of  any  court  for  hearing  any  appeal  in  any  such  case.    Sec.  578. 

"  To  ahstain  from  doing  anything  which  he  has  a  lawful  right  to 
do  "]~In  B.  V.  McKenzie  [1892]  2  Q.B.  519,  61  L.J.M.C.  181,  17  Cox 
C.C.  542,  the  defendant  was  convicted  under  the  corresponding  see.  7  of 
the  English  Act.  Objection  was  taken  that  the  conviction  stated  that 
he  wrongfully  and  without  legal  authority  followed  the  infonniwit  4* 
a  disorderly  manner  with  two  or  more  other  pc^rsons  in  certain  streets 
with  a  view  to  compel  him  to  abstain  from  doing  acts  which  l^e  had  a 
legal  right  to  do,  but  did  not  state  what  the  acts  were.  The  court  held 
that  the  conviction  was  bad,  as  it  ought  to  have  stated  what  the  acts 
were  which  he  had  a  legal  right  to  do.  But  where  the  indictment  as  iii 
B.  Y.  Hulme  (1913),  9  Cr.  App.  B.  79  has  stated  what  the  infonnaBi 
was  doing,  but  has  omitted  the  formal  statement  that  he  hi^  a  legal 
right  to  do  it,  the  conviction  thereon  will  be  upheld ;  the  point  raised 
in  B.  V.  McKenzie  not  then  being  applicable. 

Sub'Sec  (a) — "Injures  his  property"] — In  Smith  v.  Moody  [1903] 
1  K.B.  56,  the  conviction  followed  the  words  of  the  Act  (compare  Code 
sec.  723,  sub-sec.  3),  and  in  holding  the  conviction  bad  Lord  Alverstone, 
C.J.,  at  p.  60,  said:  "The  second  objection  to  the  conviction  is  that 
it  does  not  sufficiently  specify  the  property  of  the  respondent  which 
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the  appellant  i^  alleged  to  have  injured,  the  only  words  used  being  '  did 
injttre  the  property  of '  the  respondent.  I  have  come  to  the  conclusion 
that  this  objection  is  good  and  must  prevail.  I  Vfos  at  first  inclined  to 
think  that  the  defect  was  cured  by  sec.  39  of  the  Summary  Jurisdiction 
Act,  1879,  which  provides  that  *  the  description  of  any  offence  in  the 
'words  of  the  Act  .  ,  .  ereating  the  offence,  or  in  similar  words, 
shall  be  sufHcient  in  law ' ;  but  on  further  considering  the  question, 
which  is  undoubtedly  one  of  importance,  it  seems  to  me  that  it  could 
not  have  been  intended  by  that  section  to  do  away  with  the  old  rule  of 
criminal  practice  which  requires  that  fair  information  and  reasonable 
I>artiGnlarity  as  /to  the  nature  of  the  offence  must  be  given  in  indictments 
and  convictions.  All  that  is  meant  by  sec.  39  is  that  the  offence  itself 
need  only  be  described  in  the  words  of  the  statute  creating  it.  As  was 
pointed  out  in  the  argument  for  the  appellant,  it  clearly  would  not  be 
sufficient  to  say,  in  a  conviction  for  larceny,  *  did  steal  the  property  of  * 
the  prosecutor  without  any  further  particulars;  and,  in  my  opinion, 
sec.  39  does  not  cure  the  omission  from  a  conviction  of  such  particu- 
larity in  the  description  and  details  of  the  offence  as  has  always  been 
required." 

Subset,  (b) — ** Iiiiimidates  by  threats**'} — It  is  for  the  jury  to  find 
whether  the  words  used  amounted  to  intimidation.  B.  v.  Baker-(1911), 
7  Cr.  App.  B.  89;  B.  v.  Walton  (1863),  L.  &  0.  288.  9  Cox  C.C.  268, 
B.  V.  Tomlinson  [1895]  1  Q.B.  706,  18  Cox  C.C.  75;  Curran  v.  Treleavan 
[1891]  2  Q.B.  545j  61  L. J.M.C.  9 ;  Wood  v.  Bowron,  L.B.  2  Q.B.  21,  36 
Ij.J.M.C.  S. 

Sub-see,  (e)'^Persistently  follows  about  from  place  to  place} — See 
Smith  v.  Thomasson,  16  Cox  C.C.  740,  54  J.P.  596. 

Sub-see.  (e) — With  anotf^er  person,  following  in  a  disorderly  man- 
ner}— See  ex  parte  Wilkins,  64  L.J.M.C.  221. 

Sub'Sec.  (/) — Picketing  in  furtherance  of  str^ce} — A  combination 
not  to  werk  is  one  thing,  and  is  lawful.  A  combination  to  prevent 
others  from  working  by  annoying  them  if  they  do  is  a  very  different 
thing,  and  is  prima  fade  unlawful.  Quinn  v.  Leathern  [1901]  A.C.  495, 
at  583 ;  Krug  Furniture  v.  Berlin  Union,  5  O.L.B.  563. 

In  Lyons  v.  Wilkins  [1899]  1  Ch.  255,  the  plaintiffs  sought  by  a 
civil  action  to  restrain  the  defendants,  members  of  a  trades  union,  from 
watching  and  besetting  the  works  of  the  plaintiffs,  and  also  the  works 
of  a  third  person  who  worked  for  the  plaintiffs,  for  the  purpose  of  per- 
suading work  people,  and  such  third  person,  to  abstain  from  working 
for  the  plaintiffs;  and  a  perpetual  injunction  was  granted  restraining 
the  defendants  from  watching  and  besetting  the  plaintiff's  premises  for 
the  purpose  of  persuading,  or  otherwise  preventing,  persons  working  for 
them,  or  for  any  purpose  except  merely  to  obtain  or  communicate  in- 
formation; and  also  from  watching  or  besetting  the  premises  of  the 
third  person  for  the  purpose  of  persuading  or  preventing  him  from 
working  for  the  plaintiffs,  or  for  any  purpose  except  merely  to  obtain 
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or  commanicate  Information.  See  also  Canada  Foundry  Go.  v.  Emmeit, 
2  O.W.B.  959,  3  O.W.R.  631 ;  Dominion  Coal  Co.  v.  Bousfield,  8  E.L1.B. 
145;  Le  Roi  Mining  Co.  v.  Etossland  Miners'  Union,  8  B.C.B.  30;  Branch 
V.  Both,  10  O.L.B.  284 ;  Vulcan  Iron  Works  v.  Winnipeg  Lodge,  16  Mail. 
B.  207;  Jos4  V.  Metallic  Roofing  Co.  [1908]  A.C.  514,  reversing  Metallic 
Boofing  Co.  V.  J086,  12  O.L.B.  200,  14  O.L.B.  156. 

An  injunction  forbidding  the  besetting  of  the  employer's  premiaes 
by  striking  employees  should  contain  an  exception  by  the  words  **  except 
for  the  purpose  of  obtaining  and  communicating  information."  Cotter  v. 
Osborne,  16  Man.  B.  395, 18  Man.  B.  471.  The  form  of  injunction  order 
commonly  applied  is  that  of  Taff  Vale  Bailway  Co.  v.  Amalgamated 
Society  of  Bailway  Servants  [1901]  A.C.  426.  Le  Boi  Mining  Co.  v. 
Bossland  Miners'   Union,  8  B.C.B.  370.  ^ 

Whilst  workmen,  members  of  a  trade  union,  have  a  riglit  to  strike  and 
to  combine,  for  that  purpose  in  order  to  improve  their  own  position,  pro- 
vided the  means  resorted  to  be  not  in  themselves  unlawful,  yet  they 
have  no  right  to  induce  other  workmen,  who  are  not  members  of  the 
union  and  who  desire  to  continue  working  to  leave  their  employment » 
or  to  endeavour  to  prevent  the  employers  from  getting  other  men  to 
work  for  them  and  for  that  purpose  to  watch  and  beset  the  places  where 
the  men  happen  to  be,  or  to  induce  the  employers'  workmen  to  break 
their  contracts,  as  these  are  actionable  wrongs  and  picketing  and  be- 
setting arc  expressly  made  unlawful  by  sec.  501  of  the  Code.  Cotter  t. 
Osborne,  18  Man.  B.  471.  The  destruction  during  the  progress  of  this 
suit  of  a  book  kept  by  an  officer  of  the  union  at  its  headquarters  in 
which  were  recorded  minutes  relating  to  the  strike  and  the  non-pro- 
duction of  a  strike  register  kept  and  of  the  reports  handed  in  from  day 
to  day  by  members  of  the  union  actively  engaged  in  picketing  and 
officially  appointed  for  that  purpose  were  held,  in  a  civil  action,  to  be 
circumstances  that  justified  the  court  in  presuming  that  they  contained 
entries  unfavourable  or  damaging  to  the  defence  and  in  being  satisfied 
with  less  conviiieing  evidence^  than  might  otherwise  be  required,  that  the 
wrongful  acts  of  certain  members  were  the  authorized  acts  of  the 
union.    Cotter  v.  Osborne,  18  Man.  B.  471. 

A  violation  of  legal  right  committed  knowingly  is  a  cause  of  action: 
Quinn  v.  leathern  [1901]  A.C.  495,  at  p.  510,  70  L.J.P.C.  76.  Every 
person  has  a  right  under  the  law  as  between  himself  and  his  fellow  sub- 
jects to  full  freedom  in  disposing  of  his  own  labour  or  his  own  capital 
according  to  his  will.  Idem.  It  follows  that  every  person  is  subject  to 
the  correlative  duty  arising  therefrom,  and  is  prohibited  from  any 
obstruction  to  the  fullest  exercise  of  this  right  which  can  be  made  com- 
patible with  the  exercise  of  similar  rights  by  others.  Idemj  at  p.  525. 
Therefore  a  combination  of  two  or  more  persons  without  justification 
to  injure  any  workman  by  inciting  employers  not  to  employ  him  is,  if 
it  results  in  damage  to  him,  actionable.  Idem,  This  prima  fade  wrong- 
ful interference  may  be  negatived  by  showing  tliat  the  ezercifle  of  tha 
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defendants'  own  rights  involved  the  interference  complained  of,  which 
interference  is  merely  the  exercise  of  the  right  of  a  man  to  interfere 
in  a  matter  in  which  he  is  jointly  interested  with  others,  and  such  inter- 
ference gives  no  cause  of  action.  81euter  v.  Scott  (1914),  6  W.W.B 
451,  affirmed,  8  W.W.B.  714,  21  B.C.R.  155. 

In  such  a  case  there  will  be  intentional  procurement  of  a  violation 
of  individual  rights,  contractual  or  other,  but  just  cause  for  it  as  being 
done  for  the  maintenance  of  the  equal  civil  rights  of  the  defendants. 
Glamorgan  Coal  Co.  v.  South  Wales  Miners'  Federation  [1903]  2  K.B. 
545,  at  p.  571. 

What  is  "  just  cause  "  or  "  sufficient  justiiieation  "  that  will  negative 
the  prima  facie  right  of  action  is,  in  many  ca<se8,  a  difficult  question  to 
determine,  as  to  which  no  general  rule  can  be  laid  down.  The  good 
sense  of  the  tribunal  which  had  to  decide  would  have  to  analyze  the 
evidence  and  discover  on  which  side  the  line  fell.  Glamorgan  Coal  Co. 
V.  South  Wales  Miners'  Federation,  supra,  at  p.  574 ;  Giblan  v.  National 
Amalgamated  Labourers  Union  [1903]  2  K.B.  600,  at  p.  618,  72  LJ^.K.B. 
907;  Sleuter  v.  Scott  (1914),  6  W.W.B.  451,  452. 

Prima  fade  a  combination  to  interfere  with  the  civil  rights  of  an- 
other, whether  it  be  a  right  to  full  freedom  in  disposal  of  his  own 
labour  or  his  own  capital,  or  any  other  right  of  citizenship,  is  an  un- 
lawful combination,  because  such  interference  if  carried  into  effect  is 
an  actionable  wrong,  and  it  is  this  fact  and  not  any  mere  malicious 
motive  which  constitutes  the  combination  a  conspiracy.  Glamorgan  Coal 
Co.  V.  South  Wales  Miners'  Federation  [1903]  2  K.B.  545,  570;  Sleuter 
V.  Scott,  supra. 

A  body  of  men  may  refuse  to  work  with  another  if  it  is  not  shown 
that  their  purpose  was  to  molest  him  in  pursuing  his  calling  and  pre- 
vent him  except  on  conditions  of  their  own  making  from  earning  his 
living  thereby.  Graham  v.  Knott,  14  B.C.B.  97.  But  if  they  not  only 
exercised  their  undoubted  right  to  work  or  refuse  to  work,  but  success- 
fully and  intentionally  endeavoured  to  dictate  conditions  on  whicli  an- 
other should  work,  they  can  only  escape  liability  if  they  had  "just 
cause."  The  direction  given  to  the  jury  by  Fitzgibbon,  L.J.  in  Quinn  v. 
Leathern,  approved  in  the  Giblan  case,  supra  [1903]  2  K.B.  600,  at  p. 
619,  and  in  Quinn  v.  Leathern,  supra  [1901]  A.C.  495,  at  p.  508,  is  that 
the  jury  were  to  consider  whether  the  intent  and  actions  of  the  defend- 
ants went  beyond  the  limits  which  would  not  be  actionable,  namely, 
securing  or  advancing  their  own  interests  or  those  of  their  trade  by 
reasonable  means,  including  lawful  combination,  or  whether  their  acts 
as  proved  were  intended  and  calculated  to  injure  the  plaintiff  in  his 
trade  through  a  combination  and  with  a  common  purpose  to  prevent  the 
free  action  of  his  customers  and  servants  (in  that  case  of  his  employers), 
and  with  the  effect  of  actually  injuring  him,  as  distinguished  from  acts 
legitimately  done  to  secure  or  advance  their  own  interests.    In  the  Giblan 
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case,  supra,  it  was  held  that  the  right  of  action  was  not  defeated  when 
the  object  was  to  compel  payment  of  a  debt  to  the  union.  In  Conway  v. 
Wade  [1909]  A.C.  506,  at  p.  515,  78  L.J.K.B.  1025,  the  right  was  not 
defeated  even  as  against  a  singlo  individual,  and  a  fortiorif  not  against 
a  combination  of  individuals,  when  the  object  was  to  compel  payment 
of  a  fine  imposed  by  the  union. 

Joint  indictment  for  crimee  committed  in  concert] — See  Code  sec.  858 
and  notes. 

Summary  conviction  for  first  offence} — Offences  under  this  section 
are  excluded  from  those  for  which  under  sec.  729  a  first  offender  may 
be  discharged  on  making  satisfaction  to  the  party  aggrieved,  at  the  dis- 
cretion of  the  magistrate  making  the  summary  oonviction. 

Second  offence  on  indictmenfl — See  Code  sees.  465,  851,  963,  964 
and  982. 

Industrial  Disputes  Investigation  Act,  Can."] — The  Industrial  Dis- 
putes Investigation  Act,  1907,  6-7  Edw.  VII,  Can.,  c.  20,  provides  for  a 
reference,  in  certain  cases,  of  disputes  between  employers  and  employees 
to  boards  of  conciliation  and  investigation ;  by  s.  56  prohibits  strikes  or 
lockouts  "  prior  to  or  during  "  such  a  reference ;  and  by  s.  60  declares 
that  "  any  person  who  incites  .  .  .  any  employee  to  go  or  continue  on 
strike  contrary  to  the  provisions  "  of  the  Act  shall  be  gulHy  of  an  offence 
and  liable  to  a  fine.  In  B.  v.  McGuire,  16  O.L.B.  522,  13  Can.  Or.  Oas. 
312,  the  defendant  was  convicted  under  the  above  s.  60  of  unlawfully 
inciting  the  employees  of  a  mining  company  to  go  on  strike.  At  the 
time  when  the  alleged  offence  was  committed,  neither  the  mine-owners 
nor  their  employees  had  made  application  for  the  appointment  of  a 
board  under  the  Act.  I't  was  lield  that  the  prohibition  by  the  statute 
of  strikes  or  lockouts  "  prior  to  or  during  a  reference  "  of  the  dispute 
to  a  board  does  not  apply  solely  to  cases  in  which  one  of  the  parties  to 
the  dispute  has  made  application  for  the  appointment  of  such  a  boaxdi 
but  makes  all  strikes  and  lockouts  illegal  until  there  has  been  such  a 
reference^  and  the  board  has  made  its  report  thereon.  A  strike  is  there- 
fore "  contrary  to  the  provisions  of  the  Act,"  before  as  well  as  after 
it  has  been  invoked  by  either  the  employers  or  employees,  and,  as  there 
was  evidence  to  support  the  conviction,  it  must  be  affirmed.  Bex  v. 
McGuire,  16  O.L.B.  522,  13  Can.  Cr.  Cas.  312.  See  also  amending  Act, 
1910,  Can.,  ch.  29 ;  Williams  v.  United  Mine  Workers,  [1917]  1  W.W^. 
217  (Alta.). 

Blackmail^  threats  and  intimidation"] — See  sees.  216  (fc),  265,  332, 
450,  451,  452,  453,  454,  501,  516,  538,  578,  748. 

Trade  conspiracies  and  combinations] — See  Code  sees.  2  (88),  495- 
503,  581,  590,  1012;  Conciliation  and  Labour  Act,  B.S.C.  1906,  ch.  96; 
Combines  Investigation  Act,  Can.,  1910,  ch.  9;  Industrial  Disputes  In- 
vestigation Act,  1907,  Can.^  ch.  20  as  amended  1910,  Can.,  ch.  29;  the 
Department  of  Labour  Act,  1909,  Can.,  ch.  22. 
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IntlmMatloB  to  prefent  working  at  any  trade. 

502.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who,  in  pursuance  of  any  unlawful 
combination  or  conspiracy  to  raise  the  rate  of  wages,  or  of  any 
unlawful  combination  or  conspiracy  respecting  any  trade,  busi- 
ness or  manufacture,  or  respecting  any  person  concerned  or 
employed  therein,  unlawfully  assaults  any  person,  or,  in  pur- 
suance of  any  such  combination  or  conspiracy,  uses  any  violence 
or  threat  of  violence  to  any  person,  with  intent  to  hinder  him 
from  working  or  being  employed  at  such  trade,  business  or 
manufacture. 

Origin]— Code  of  1892,  see.  524;  B.8.C.  1886,  eh.  16S,  sec  9. 

Violence  and  threate  of  violence  in  ufdawful  trade  eonspiracy] — A 
trade  eonspiracy  is  an  agreement  to  do,  or  procure  to  be  done,  any  un- 
lawful act  in  restraint  of  trade.  Code  sec.  496.  The  purposes  of  a 
trade  union  are  not,  by  reason  merely  that  they  are  in  restraint  of 
trade,  unlawful  as  regards  the  criminal  law.    Code  sec.  497. 

No  prosecution  shaU  be  maintainable  against  any  person  for  con- 
spiracy in  refusing  to  work  with  or  for  any  employer  or  workman,  or 
for  doing  any  act  or  causing  any  act  to  be  done  for  the  purpose  of  a 
trade  combination,  unless  such  act  is  an  offence  punishable  by  statute. 
Sec.  590. 

"Trade  combination"  means 'any  combination  between  masters  or 
workmen  or  other  persons  for  regolating  or  altering  the  relations  be- 
tween any  persons  being  masters  or  workmen,  or  the  conduct  of  any 
master  or  workman  in  or  in  respect  of  his  business  or  emplojnnent,  or 
contract  of  employment  or  service.    Code  sec.  2,  sub-sec.  (38). 

And  an  "  act/'  for  the  purposes  of  the  sections  relating  to  offences 
connected  with  trade  and  breaches  of  contract,  includes  a  default,  breach 
or  omission.    Code  sec  335  (a). 

See  notes  'to  sees.  498,  501. 

Second  offences] — See  sees.  465,  963  and  964. 

Trade  eonepiraoies  and  combinatione] — See  Code  sees.  2  (38),  495- 
503,  581,  590,  1012;  Conciliation  and  Labour  Act,  B.S.C.  1906,  ch.  96; 
Ck>mbine8  Investigation  Act,  Can.,  1910,  ch.  9;  Industrial  Disputes  In- 
vestigation Act,  1907,  Can.,  ch.  20  as  amended  1910,  Can.,  ch.  29;  the 
Department  of  Labour  Act,  1909,  Can.,  ch.  22. 

Using  Tiolence  to  hinder  bvyfiig  grain,  eter--To  preTent  eoiiTeyaiice 
of  same^— By  Tfolence  hinders  teaneii,  ete„  loading  or  nnload- 
liig.^Uslng  Tlolenee  with  Inleiit  to  Under. 

503.  Every  one  is  guilty  of  an  oflEence  punishable  on  indict- 
ment, or  on  summary  conviction  before  two  justices,  and  liable 
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on  convictioD  to  a  fine  not  ejoeeeding  one  hundred  doUarfl,  or 
to  three  months'  imprisonment  with  or  without  hard  labour, 
who, — 

(a)  beats  or  uses  any  violeiu^e  or  threat  of  violence  to  any 

person  with  intent  to  deter  or  hinder  him  from  buy- 
ing, selling  or  otherwise  disposing  of  any  wheat  or 
other  grain,  flour,  meal,  malt  or  potatoes,  or  other 
produce  or  goods,  in  any  market  or  other  place ;  or, 

(b)  beats  or  uses  any  such  violence  or  threat  to  any  person 

having  the  charge  or  care  of  any  wheat  or  other  grain, 
flour,  meal,  malt  or  potatoes,  while  on  the  way  to  or 
from  any  city,  market,  town  or  other  place  with  in- 
tent to  stop  the  conveyance  of  the  game ;  or, 

(c)  by  force  or  threats  of  violence,  or  by  any  form  of  intimi- 

dation whatsoever,  hinders  or  prevents,  or  attempts  to 
hinder  or  prevent  any  seaman,  stevedore,  ship  car 
penter,  ship  labourer  or  other  person  employed  to 
work  at  or  on  board  any  ship  or  vessel,  or  to  do  any 
work  connected  with  the  loading  or  unloading  there- 
of, from  working  at  or  exercising  any  lawful  trade, 
bu&iness,  calling  or  occupation  in  or  for  which  he  is 
so  employed ;  or  with  intent  so  to  hinder  or  prevent, 
besets  or  watches  such  ship,  vessel  or  employee ;  or, 

(d)  beats  or  uses  any  violence  to,  or  makes  any  threat  of 

violence  against,  any  such  person  with  intent  to 
hinder  or  prevent  him  from  working  at  or  exercising 
such  trade,  business,  calling  or  occupation  or  on  ac- 
count of  his  having  worked  at  or  exercised  the  same- 
Origin]— Code  of  1892,  sec.  525;  50-51  Vict.,  Can.,  ch.  49;  R.S.C. 
1886,  ch.  173,  sec.  10. 

Summary  conviction  /or  first  offence] — Offences  under  this  section 
are  excluded  from  those  for  which  under  sec.  729  a  iirst  offender  may 
be  discharged  on  making  satisfaction  to  the  party  aggrieved,  at  the  dis- 
cretion^ of  4he  magifllfftte  making  the  summary  conviction. 

fiecorid  offence  on  inHictmenfi—^Bee  Code  sees.-  465,  861,  963,  964 
and  982. 

Trade  conspiracies  a/nd  comhinations"] — See  Code  sees.  2  (38),  495- 
503,  581,  590,  1012;  Conciliation  and  Labour  Act,  B.S.C.  1906,  ch.  96; 
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Combines  Investigation  Act,  Can.,  1910,  ch.  9;  Industrial  Disputes  In- 
vestigation Act,  1907,  Can.,  ch.  20  as  amended  1910,  Can.,  ch.  29;  the 
Department  of  Labour  Act,  1909,  Can.,  ch.  22. 

Intimidation  to  prerent  bidding  on  public  lands. 

504.  Every  person  is  guilty  of  au  indictable  offence  and  liable 
to  a  fine  not  exceeding  four  hundred  dollars,  or  to  two  years' 
imprisonment,  or  to  both,  who,  before  or  at  the  time  of  the  pub- 
lic sale  of  any  Indian  lands,  or  public  lands  of  Canada,  or  of 
any  province  of  Canada,  by  intimidation,  or  illegal  combination, 
hinders  or  prevents,  or  attempts  to  hinder  or  prevent,  any  person 
from  bidding  upon  or  purchasing  any  lands  so  offered  for  sale. 

Ofiptnl—Code  of  1892,  sec.  526;  R.8.C.  1886,  ch.  173,  sec  14. 
Second  offences] — See  sees.  465,  963  and  964. 

Trading  Stamps. 

Issnlng  trndlBf  BtanpB. 

505.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  yearns  imprisonment,  and  to  a  fine  not  exceeding  five 
hundred  dollars,  who,  by  himself  or  his  employee  or  agent, 
directly  or  indirectly,  issues,  gives,  sells  or  otherwise  disposes  of, 
or  offers  to  issfte,  give,  sell  or  otherwise  dispose  of  trading  stamps 
to  a  merchant  or  dealer  in  goods  for  use  in  his  business. 

Origin]— <:m,  Stat.,  4-5  Edw.  VII,  ch.  9,  sec.  1,  7-8  Edw.  VII,  ch. 
18,  sec.  5. 

"Trading  stamps"  defined] — See  sees.  335  (w)  and  335  (2),  as 
amended  1908.  By  the  latter  an  offer,  printed  or  marked  by  the  manu- 
facturer upon  any  wrapper,  box  or  receptacle,  in  which  goods  are  sold, 
of  a  premium  or  reward  for  the  return  of  such  wrapper,  box  or  receptacle, 
ito  the  manufacturer,  is  not  a  trading  stamp  within  the  meaning  of 
this  Part.    Can.  Stat.,  1908,  ch.  18,  sec.  5. 

A  voting  ticket  given  by  a  trader  to  each  purchaser  of  goods  to  en- 
able the  latter  to  become  a  contestant  for  prizes  to  be  distributed  in  a 
voting  contest  or  to  aid  another  contestant  by  voting  for  him  or  by 
transferring  the  ticket  to  him,  is  a  **  trading  stamp  "  within  sees.  335  (u) 
and  505.    B.  v.  Pollock  (1916),  26  Can.  Cr.  Cas.  24,  36  O.L.R.  7. 

"  Every  one "] — A  partnership  or  corporation  is  included.  Code 
sec.  335  (g). 

"  Merchant "] — This  includes  any  partnership,  company  or  body 
corporate  doing  a  mercantile  business.    Code  sec.  335  (^). 

Exception] — See.  343  declares  that  Part  VII  shall  not  apply  to  any 
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trading  stamp  "  issued  "  by  a  manufacturer  or  vendor  before  November 
1,  1905. 

Second  o#enoe«]— See  sees.  465,  757,  851.  963,  964,  982. 

Tradinir  stamps*— Ghing  to  a  pnrchaser  of  goods. 

» 

506.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  six  months'  imprisonment,  and  to  a  fine  not  exceeding  two 
hundred  dollars,  who,  being  a  merchant  or  dealer  in  goods,  by 
himself  or  his  employee  or  agent,  directly  or  indirectly,  gives 
or  in  any  way  disposes  of,  or  offers  to  give  or  in  any  way  dispose 
of,  trading  stamps  to  a  purchaser  from  him  of  any  such  goods. 

Origin]— 4-5  Edw.  VII,  Can.,  ch.  9. 

Trading  stamps'} — As  to  what  are  included  in  this  term,  see  sees. 
335  (2),  336  (i*),  343. 

Merchant  or  dealer'} — Code  sec.  335  {g). 

Agent'} — Code  sec.  335  {g). 

Purchaser} — Code  sec.  335  {g). 

Second  offences]See  sees.  465,  757,  851,  963;  964,  982. 

Executive  officer  of  offending  company  liable  for  aiding,  abetting, 
connselUng  or  procuring  offence  under  sees.  M^  606. 

507.  Any  executive  ofiBcer  of  a  corporation  or  company  guilty 
of  an  offence  under  the  two  last  preceding  sections  who  in  any 
way  aids  or  abets  in  or  counsels  or  procures  the  commission  ol 
such  offence,  is  guilty  of  an  indictable  offence  and  liable  to  the 
punishment  stated  in  the  said  sections  respectively. 

Origin]— 4-5  Edw.  VII,  Can.,  ch.  9. 

Exception} — See  sec.  343. 

Second  offence} — See  sees.  465,  757,  851,  963,  964,  982. 

Offence  to  receive  trading  stamps  on  purcliase  of  goods. 

508.  Every  one  is  guilty  of  an  offence  and  liable^  on  sum- 
mary conviction,  to  a  fine  not  exceeding  twenty  dollars,  who, 
being  a  purchaser  of  goods  from  a  merchant  or  dealer  in  goods, 
directly  or  indirectly  receives  or  takes  trading  stamps  from  the 
vendor  of  such  goods  or  his  employee  or  agent. 

Origin}— A'5  Edw.  VII,  Can.,  ch.  9. 

"  Every  one  " ;  **  purchaser  " ;  "  merchant " ;  "  vendor  " ;  **  agent "} — 
Each  of  these  includes,  for  the  purposes  of  sec.  508,  any  partnership, 
company  or  body  corporate.    Code  sec  335  (g). 
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Trading  stampsJi — ^A  definition  of  what  are  to  be  considered  *'  trading 
stamps"  in  addition  to  what  are  ordinarily  so-called  is  to  be  found  in 
Code  sec  336,  paragraph  (w),  and  see  sec.  335  (2),  343.  Other  trading 
stamp  offences  are  mentioned  in  sees.  505-507. 

Summary  conviction  for  first  offence} — Offences  under  this  section 
are  excluded  from  those  for  which  under  sec.  729  a  first  offender  may 
be  discharged  on  making  satisfaction  to  the  party  aggrieved,  at  the  dis- 
cretion of  the  magistrate  making  the  summary  conviction. 

MtistcaJ  and  Dramatic  Copyrights, 

Perfonnlng  dramatle  or  nmslcal  copyright  works  wlthont  consent 
of  antlior. 

508a.  Any  person  who,  without  the  written  consent  of  the 
owner  of  the  copyright  or  of  his  legal  representative,  knowingly 
performs  or  causes  to  be  performed  in  public  and  foi:  private 
profit  the  whole  or  any  part,  constituting  an  infringement,  of 
any  dramatic  or  operatic  work  or  musical  composition  in  which 
copyright  subsists  in  Canada,  shall  be  guilty  of  an  offence,  and 
shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding 
two  hundred  and  fifty  dollars,  or,  in  the  case  of  a  second  or  sub- 
sequent offence,  either  to  such  fine  or  to  imprisonment  for  a  term 
not  exceeding  two  months,  or  to  both. 

Ori^tn]— Can.  Stat.  1915,  ch.  12. 

Summary  conviction  for  first  offence"] — See  sec.  729. 

Unanthoriied  changing  of  title,  etc^  of  copyrighted  drama  or  nuisic 

508b.  Any  person  who  mieUi^es  or  causes  to  be  made  any 
change  in  or  suppression  of  the  title,  or  the  name  of  the  author, 
of  any  dramatic  or  operatic  work  or  musical  composition  in 
which  copyright  subsists  in  Canada,  or  who  makes  or  causes  to 
be  made  any  change  in  sudi  work  or  composition  itself  without 
the  written  consent  of  the  author  or  of  his  legal  representative, 
in  order  that  the  same  may  be  performed  in  whole  or  in  part  in 
public  for  private  profit,  shall  be  guilty  of  an  offence,  and  shall 
be  liable  on  summary  conviction  to  a  fine  not  exceeding  five 
hundred  dollars,  or,  in  the  case  of  a  second  or  subsequent  offence, 
either  to  such  fine  or  to  imprisonment  for  a  term  not  exceeding 
four  months,  or  to  both. 

Origin]— Oan.  Stat.,  1915,  ch.  12. 

A  person  who  suppresses  the  name  of  the  author  of  a  theatrical  play 
written  by  a  foreigner  but  protected  by  the  Imperial  Statute  (1886), 
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49-50  Vict.,  ch.  33  (Berne  Convention),  without  the  consent  of  the 
author,  and  who  has  it  represented  in  a  theatre  in  Canada,  renders  him- 
self guilty  of  a  criminal  offence  under  sec.  508b.  Rex  v.  Daoust  (Hel- 
bronner  v.  Daoust)  (1915),  26  Can.  Cr.  Cas.  69,  49  Que.  B.C.  65. 

Summary  conviction  for  first  offence} — See  sec.  729. 

Respecting  Insimmce. 

Soliciting  or  carryliifir  on  business  of  Insnnmee^^UnUcensed  com- 
panies.—Penalty.— Limitation  of  time  for  prosecution. 

508c.  (1)  Every  one  shall  be  guilty  of  an  indiefajible  offence 
who,  within  Canada,  except  on  behalf  of  or  as  agent  for.  a  tcom- 
pany,  thereunto  duly  licensed  by  the  Minister  of  Finance,  or  on 
behalf  of  or  as  agent  for  or  as  a  member  of  an  association  of 
individuals  formed  upon  the  plan  known  as  Lloyd's  or  of  an 
association  of  persons  formed  for  the  purpose  of  inter-insurance 
and  so  licensed,  solicits  or  accepts  any  insurance,  risk,  or  issues 
or  delivers  any  interim  receipt  or  policy  of  insurance,  or  grants 
in  consideration  of  any  premium  or  payment  any  annuity  on  a 
life  or  lives,  or  collects  or  receives  any  premium  for  insurance, 
or  carries  on  any  business  of  insurance,  or  inspects  any  risk,  or 
adjusts  any  loss,  or  prosecutes  or  maintains  any  suit,  action  or 
proceeding,  or  files  any  claim  in  insolvency  relating  to  such 
business,  or  receives  directly  or  indirectly  any  remuneration  for 
doing  any  of  the  aforesaid  acts. 

.  (2)  Any  one  convicted  of  any  such  offence  shall  for  a  first 
offence  be  liable  to  a  penalty  of  not  more  than  fifty  dollars  or 
less  than  twenty  dollars,  and,  in  default  of  payment,  to  imprison- 
ment with  or  without  hard  labour  for  a  term  of  not  more  than 
three  months  or  less  than  one  month,  and  for  a  second  or  anv 
subsequent  offence  to  a  penalty  of  not  more  than  one  hundred 
dollars  or  less  than  fifty  dollars,  and  in  addition  thereto  to 
imprisonment  with  hard  labour  for  a  period  of  not  more  than 
six  months  or  less  than  three  months. 

(3)  All  information  or  complaints  for  any  of  the  aforesaid 
offences  shall  be  laid  or  made  within  one  year  after  the  com- 
mission of  the  offence. 

(4)  One-half  of  any  pecuniary  penalty  mentioned  in  this 
section  shall,  when  recovered,  belong  to  His  Majesty  and  the 
other  half  thereof  to  the  informer. 
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Provided  that  nothing*  in  this  section  contairied  shall'  tie 
deemed  to  prohibit  or  aifeet  or  to  impose  any  penalty  ioY  d^ing 
any  of  the  acts  in  this  section  described,^ — 

(o)  by  or  on  behalf  of  a  company  incorporated  under  the 
laws  of  any  province  of  Canada  for  the  purpose  of 
carrying  on  the  business  of  insurance; 

(6)  by  or  on  behalf  of  any  society  or  association  of  persons 
thereunto  specially  authorized  by  the  Minister  of 
Finance  or  the  Treasury  Board ; 

(c)  in  respect  of  any  policy  or  risk  of  life  insurance  issued 

or  undertaken  on  or .  before  the  thirtieth  day  of 
March,  one  thousand  eight  hundred  and  seventy- 
eight,  by  or  on  behalf  of  any  company  which  has  not 
since  the  last  mentioned  date  reseeived  a  license  from 
the  Minister  of  Finance; 

(d)  in  respect  of  any  policy  of  life  insurance  issued  by  an 

unlicensed  company  to  a  person  not  resident  in 
Canada  at  the  time  of  the  issue  of  such  policy; 

(e)  in  respect  of  the  insurance  of  property  situated   in 

Canada  with  any  British  or  foreign  unlicensed  insur- 
ance company  or  underwriters,  or  with  persons  who 
reciprocally  insure  for  protection  and  not  for  profit, 
or  the  inspection  of  the  property  so  insured,  or  the 
adjustment  of:  any  loss  incurred  in  respect  thereof,  if 
the  insurance  is  effected  outside  of  Canada  without 
any  solicitation  whatsoever  directly  or  indirectly  on 
the  part  of  the  company,  underwriters  or  persons  by 
which  or  by  whom  the  insurance  is  made ; 

(/)  solely  in  respect  of  marine  or  inland  marine  insurance ; 

(g)  in  respect  of  any  contract  entered  into  or  any  certificate, 
of  membership  or  policy  of  insurance  issued,  before 
the  twentieth  day  of  July,  one  thousand  eight  hun- 
dred  and  eighty-five,  by  any  assessment  life  insurance 
company. 

Orvw]— Can.  Stat.,  1»17,  7^8  Geo,  V,  ch.  26,  see.  1.         . 
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Offe^ce8«—Di8crilllinatloll.— Unlawful  rebates,  etc, 

508d.  (1)  Any  insurance  company,  or  any  officer,  agent  or 
representative  thereof,  who, — 

(a)  makes  or  permits  any  distinction  or  discrimraation  in 
favour  of  individuals  between  the  insured  of  the 
same   class   and   equal   expectation  of  life  in   the 
amount  of  premiums  charged  or  in  the  dividends 
payable  upon  any  policy  of  life  insurance  issued  by 
or  on  behalf  of  the  company;  or, 
(h)  makes  or  assumes  to  make  any  stipulation  or  agree- 
ment which  is  intended  to  •operate  as  a  part  of  any 
insurance  contract  to  which  the  company  is  or  is  to 
become  a  party,  whether  in  respect  of  the  amount, 
terms  or  conditions  of  the  insurance,  the  premium 
to  be  paid  or  otherwise,  except  such  as  is  plainly 
expressed  in  the  policy  issued  in  the  case;  or, 
(c)  pays,  allows  or  gives,  or  oflfers  to  pay,  allow  or  give, 
directly  or  indirectly,  as  inducement  to  insure,  any 
rebate  of  the  premium  stipulated  by  the  policy  to  be 
payable,  or  any  special  favour  or  advantage  in  the 
dividends  or  other  benefits  to  accrue  thereon,  or  any 
advantage  by  way  of  local  or  advisory  directorship 
unless  for  actual  service  bona  fide  performed,  or  any 
paid  employment  or  contract  for  service  of  any  kind 
or  any  inducement  whatever  intended  to  be  in  the 
nature  of  a  rebate  of  premium ;  or, 
{d)  gives,  sells  or  purchases  as  such  inducement  or  in  con- 
nection with  such  insurance  any  stock,  bonds  or 
other  securities  of  any  insurance  company,  or  other 
corporation,  association  or  partnership; 
And  any  person  who  knowingly  receives  as  an  induce- 
ment to  insure,  any  rebate  of  premium  or  any  such  special 
favour,  advantage  or  inducement  as  aforesaid; 

shall  for  a  first  oflfence  be  liable  to  a  penalty  of  double  the 
amoimt  of  the  annual  premium  chargeable  upon  the  application 
or  policy  in  respect  of  which  the  oflfence  is  committed,  such 
penalty  not  to  be  less  than  one  hundred  dollars,  and  for  a  second 
or  subsequent  offence  to  a  penalty  of  double  the  amount  of  such 
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annual  pi'emium,  the  latter  penalty  not  to  be  less  than  two  hui. 
dred  and  fifty  dollars, 

(2)  Moreover  every  director,  manager  or  other  officer  of  any 
insurance  company  who  knowingly  consents  to  or  permits  the 
violation  of  any  of  the  provisions  of  this  section  by  any  agent 
officer,,  employee  or  servant  of  the  company  shall  be  liable  to  a 
penalty  of  five  hundred  dollars. 

(3)  The  penalties  provided  for  in  this  section  may  be  recov- 
ered either  upon  summary  conviction  under  Part  XV  of  the 
Criminal  Code,  or  in  any  court  of  competent  civil  juriediction 
at  the  suit  of  any  person  suing  therefor  as  well  for  Hie  Maj^ty 
as  for  himself ;  one-half  of  any  such  penalty  when  recovered  to 
be  paid  into  the  Consolidated  Eevenue  Fund  and  the  other  half 
to  belong  to  the  informer  or  person  at  whose  suit  the  same  is 
recovered. 

(4)  No  director,  manager,  agent,  officer  or  servant  of  any 
insurance  company  shall  be  indemnified,  either  in  whole  or  in 
part,  from  the  funds  of  the  company  for  any  penalty  or  costs 
which  he  may  be  adjudged  to  pay  on  account  of  any  offence 
committed  against  this  section. 

Ori^n]— Can.  Stat.,  1917,  7-8  Geo.  V,  ch.  26,  see.  1. 
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PART  Vlll. 

WILFUL  AND  FOBBIDDEN  ACTS  IN  KESPECT  OF  CEKTAIN  PROPERTY. 

Interpretation, 

*^  Wllfnlly "  defined  for  purposes  of  Part  TIIL 

509.  Every  one  who  causes  any  event  by  an  act  which  he 
knew  would  probably  cause  it,  being  reckless  whether  such  event 
happens  or  not,  is  deemed  for  the  purposes  of  this  Part  to  have 
caused  it  wilfully.  .  .     .     :     • 

Origin]— Sec.  481,  Code  of  1892;  B.8.C.  1886,  ch.  168,  sec.  60. 

Legal  justification  or  colour  of  right"] — See  sec.  541,  and  as  to  sum- 
mary conviction  offences  under  sec.  539,  the  further  limitations  of  sec. 
540  as  to  fair  and  reasonable  supposition  of  right. 

"  Wilful "  offences'] — ^Where  the  Code  declares  an  offence  in  respect 
of  an  act  **  wilfully  "  done,  the  indictment  or  charge  will  be  insufficient 
if  it  omits  the  word  "  wilfully  "  or  words  to  the  like  import,  although 
the  charge  alleges  the  act  to  have  been  done  "unlawfully."  Ex  parte 
CyShaughnessy,  13  Que.  K.B.  178,  8  Can.  Or.  Cas.  136;  B.  v.  Barre,  2 
W.L.B.  376,  11  Can.  Cr.  Cas.  1 ;  and  see  B.  v.  Johnson,  7  O.L.B.  525, 
8  Can.  Ct.  Cas.  123;  B.  v.  Tupper,  11  Caja,  Cr.  Cas,  199;  B.  v.  Bridges, 
13  B.C.B.  67,  12  Can.  Cr,  Cas.  548;  B.  v.  Graf,  19  O.L.B.  238.  Under 
an  election  law  a  "  wilful  '*  refusal  by  an  official  to  permit  a  voter  to 
vote  was  held  to  imply  that  the  refusal  was  perverse  or  malicious. 
Johnson  v.  Allen,  26  Ont.  B.  550.  And  in  a  prosecution  for  wilful  re- 
fusal or  neglect  of  a  husband  to  maintain  his  wife  it  was  held  that 
there  must  be  an  absence  of  any  reasonable  ground  for  believing  the 

refusal  or  neglect  to  be  lawful    H v.  H ,  6  Can.  Cr.  Cas.  165; 

and  see  McGillivray  v.  Muir,  7  Can.  Cr.  Cas.  360,  6  O.L.B.  154. 

It  is  to  be  noted  that,  the  definition  as  to  reckless  acts  given  by  sec. 
509  applies  only  to  Part  VIII  (sees.  509-545).  Compare  sees.  259  (6), 
283,  285. 

"Wilful"  ordinarily  means  voluntary  or  deliberate;  Century  Dic- 
tionary, vol.  8;  but  is  often  used  in  penal  statutes  so  as  to  include  the 
idea  of  an  act  intentionally  done  with  a  bad  motive  or  purpose,  an 
evil  intent,  40  Cyc.  944 ;  B.  v.  Child,  L.B.  1  C.C.B.  307,  12  Cox  64,  24 
L.T.  556;  B.  v.  Faulkner,  13  Cox  C.C.  550;  B.  v.  Cooper,  5  C.  &  P.  535; 
B.  V.  Cromn,  36  U.C.Q.B.  342. 
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The  genera]  principle  is  that  where  a  person  commits  an  unlawful 
act  unaccompanied  by  any  circumstances  justifying  its  commission,  it 
is  a  presumption  of  law  that  he  acted  advisedly  and  with  intent  to 
produce  the  consequences  which  have  ensued.  A  person  cannot  shelter 
himself  from  punishment  on  the  ground  that  the  mischief  he  committed 
was  wider  in  its  consequences  than  he  originally  intended.  B.  v.  Pem- 
bliton,  L.B.  2  C.C.B  119,  12  Cox  607,  30  L.T.  405;  Roper  v.  Knott 
[1898]  1  Q.B.  868,  67  L.J.Q.B.  574,  78  L.T.  595  j  B,  v.  Latimer,  17 
Q.B.D.  359,  51  J.P.  184,  16  Cox  70;  B.  v.  Welch,  40  J.P.  183,  1  Q.B.D. 
23,  13  Cox  121 ;  B.  v.  Ward,  1  C.C.B.  356,  12  Cox  123. 

In  the  Welch  case,  supra,  Coleridge,  O.J.,  expressed  the  view  that 
where  the  act  was  reckless  and  eruel  there  was  maliee  enough  tQ  auatain 
a  conviction. 

Mischief. 

Mischief.— Wllfol  destruetloii  or  damage  to  property. 

510.  Every  one  is  guilty  of  the  indictable  offence  of  mis- 
chief who  wilfully  destroys  or  damages  any  of  the  property  in 
this  section  mentioned,  and  is  liable  to  the  punishment  in  this 
section  specified,  that  is  to  say : — 

(A)  To  imprisonment  for  life  if  the  object  damaged  is,^ — 
(a)  a  dwelling-house,  ship  or  boat,  and  the  damage  ia 
caused  by  an  explosion,  and  any  person  is  in  such 
dwelling-house,  ship  or  boat;  and  the  damage  causes 
actual  danger  to  life ;  or, 
(6)  a  bank,  dyke  or  wall  of  the  sea,  or  of  any  inland  water, 
natural  or  artificial,  or  any  work  in,  on,  or  belonging 
to  any  port,  harbour,  dock  or  inland  water,  natural 
or  artificial  and  the  damage  causes  actual  danger  of 
inundation ;  or, 

(c)  any  bridge,  whether  over  any  stream  of  water  or  not, 

or  any  viaduct,  or  aqueduct,  over  or  under  which 
bridge,  viaduct  or  aqueduct  any  highway,  railway  or 
canal  passes,  and  the  damage  is  done  with  intent  to 
render  and  does  render  such  bridge,  viaduct  or  aque- 
duct, or  the  highway,  railway  or  canal  passing  over 
or  under  the  same,  or  any  part  thereof,  dangerous 
or  impassable;  or, 

(d)  a  railway  damaged  with  the  intent  of  rendering  and  so 

as  to  render  such  railway  dangerous  or  impassable : 
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(B)  To  fourteen  years'  imprisonment  if  the  object  damaged 

is  — 

(a)  a  ship  in  distress  or  wrecked,  or  any  goods,  merchan- 

dise or  articles  belonging  thereto;  or, 

(b)  any  cattle  or  the  young  thereof,  and  the  damage  is 

caused  by  killing,  maiming,  poisoning  or  wounding; 

(C)  To  seven  years'  imprisonment  if  the  object  damaged  is, — 
(fl)  a  ship  damaged  with  intent  to  destroy  or  render  use- 
less such  ship;  or, 

(b)  SL  signal  or  mark  used  for  purposes  of  navigation;  or, 

(c)  a  bank,  dyke  or  wall  of  the  sea  or  of  any  inland  water 

or  canal,  or  any  materials  fixed  in  the  ground  for 
securing  the  same,  or  any  work  belonging  to  any  port, 
harbour,  dock,  or  inland  water  or  canal ;  or, 

(d)  a  navigable  river  or  canal  damaged  by  interference 

with  the  flood  gates  or  sluices  thereof  or  otherwise, 
with  intent  and  so  as  to  obstruct  the  navigation 
thereof;  or, 

(e)  the  flood  gate  or  sluice  of  any  private  water  with  in- 

tent to  take  or  destroy,  or  so  as  to  cause  the  loss  or 
destruction  of,  the  fish  therein;  or, 

(f)  a  private  fishery  or  salmon  river  damaged  by  lime  or 

other  noxious  material  put  into  thie  water  thereof 
with  intent  to  destroy  fish  therein  or  to  be  put 
therein;  or, 

(g)  the  flood  gate  of  any  mill-pond,  reservoir  or  pool  cut 

through  or  destroyed;  or, 

(h)  goods  in  process  of  manufacture  damaged  with  intent 
to  render  them  useless ;  or, 

(i)  agricultural  or  manufacturing  machines,  or  manufac- 
turing implements,  damaged  with  intent  to  render 
them  useless;  or, 

(;)  a  hop  bind  growing  in  a  plantation  of  hops,  or  a  grape 
vine  growing  in  a  vineyard; 

{!))  To  five  years'  imprisonment  if  the  object  damaged  is, — 

(a)  a  tree,  shrub  or  underwood  growing  in  a  park,  pleasure 

ground  or  garden,  or  in  any  land  adjoijoing  or  be- 
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longing  to  a  dwelling-house,  injured  to  an  extent 
exceeding  in  value  five  dollars;  or, 

(b)  a  post  letter  bag  or  post  letter;  or, 

(c)  any  street  or  other  letter  box  or  any  receptacle,  article, 

machine  or  device  established  or  used  by  authority 
of  the  Postmaster-General  in  connection  with  the 
business  of  the  Post-office  Department;  or, 

(d)  any  parcel  sent  by  parcel  post,  any  packet  or  package 

of  patterns  or  samples  of  merchandise  or  goods,  or  of 
seeds,  cuttings,  bulbs,  roots,  scions. or  grafts,  or  any 
printed  vote  or  proceeding,  newspaper,  printed  paper 
or  book  or  other  mailable  matter,  not  being  a  post 
letter,  sent  by  mail;  or, 

(e)  any  property,  real  or  personal,  corporeal  or  incorporeal, 

for  damage  to  which  no  special  punishment  is  by 

law  prescribed,  damaged  by  night  to  the  value  of 

twenty  dollars; 

(Z?)  To  two  years'  imprisonment  if  the  object  damaged  is 

any  property,  real  or  personal,  corporeal  or  incorporeal, 

for  damage  to  which  no  special  punishment  is  by  law 

prescribed,  damaged  to  the  value  of  twenty  dollars. 

Origin] — 1913  Can.  Stat.,  ch.  13,  sec.  19  (amendment) ;  Code  of 
1892,  sec.  499;  B.S.C.  1886,  ch.  168;  32-33  Vict.,  Can.,  ch.  22;  Malicious 
Damage  Act,  1861,  Imp. 

"  Wilfully  destroys  or  damages  "] — The  wilfully  setting  fire  by  one 
person  to  the  goods  and  chattels  of  another  is  a  criminal  offence.  Morti- 
mer V.  Pisher  (1913),  4  W.W.B.  454,  457  (Sask.). 

Sub'Sec.  B  (6) — Killvng  or  woundvng  cattle^  horses,  etc,} — See  defini- 
tion of  "cattle"  in  Code  sec.  2,  sub-sec.  (5) ;  see  other  provisions  deal- 
ing with  injury  to  animals  in  sees.  536-538. 

The  castration  of  a  stallion  running  at  large  contrary  to  the  pro- 
visions of  the  Entire  Animals  Ordinance  (N.W.T.)  was  held  to  be  a 
damage  of  the  stallion  within  the  meaning  of  s.  510  (B.  b.)  of  the 
Criminal  Code.  The  fact  that  the  owner  of  the  stallion  had  expressed 
an  intention  to  castrate  it  was  held  to  be  no  justification  of  the  un- 
authorized act  of  the  defendant.  The  interference  by  the  stallion  with 
the  defendant's  mares  also  running  at  large  was  also  held  to  be  no 
justification,  the  defendant  being  in  such  case  at  best  a  mere  licensee 
of  the  land  over  which  the  mares  grazed:  McLean  v.  Budd,  Alta.  L.B. 
505,  followed.  B.  v.  Kroesing,  2  Alta.  L.B.  275,  16  Can.  Cr.  Cas.  312. 
The  proper  test  in  such  a  case  is  the  question,  Did  the  defendant  do 
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what  be  did  hoBdStly  believing  the  act  to  be  uecdBsary  for  the  protection 
of  his  property?  Proof  of  actual  malice  is  not  necessary  under  this  sec- 
tion, but  although  the  word  **  tnalioiously '*  is  not  used,  legal  malice 
such  as  would  establish  that  mens  tea,  without  which  there  can  b^  no 
criminal  intent,  must  be  proven.  The  fact  that  the  defendant  com- 
mitted the  act  without  any  attempt  to  avail  himself  of  the  provisiotis 
of  the  Ordinance  relating  to  impounding  stallions,  and  the  evidence 
adduced  not  showing  that  he  honestly  believed  the  act  necessary  to  pro- 
tect his  property,  it  was  held  that  legal  malice  was  sufficiently  proven. 
Bex  V.  Kroesing,  2  Alta.  L.B.  275,  16  Can.  Cr.  Cas.  312. 

But  on  a  charge  of  unlawfuly  and  maliciously  killing  cattle  where 
it  appeared  that  an  animal  was  killed  by  the  prisoners,  when  it  was  in 
a  helpless  and  dying  cfbndition,  and  that  the  prisoners  thought  it  was  an 
act  of  mercy  to  kill  it,  it  was  held  that  the  killing  was  not  malicious; 
that  the  implication  of  malice  was  rebuttable,  and  had  been  in  fact 
rebutted,  a  mens  rea  on  the  part  of  the  prisoners  being  disproved.  B.  v. 
Mennel,  1  Terr.  L.B.  487;  B.  v.  Clemens  [1898]  1  Q.B.  556,  67  L.J.Q.B. 
482. 

Cattle  brands  as  prima  fade  evidence  of  ownership] 

In  any  criminal  prosecbtien,  proceeding  or  trial,  the  presence*  dpon 
any  cattle  of  a  brand  or  mark,  which  is  duly  recorded  or  registered 
under  the  provisions  of  any  Act,  ordinance  or  law,  shall  be  prima  facie 
evidence  that  such  cattle  are  the  property  of  the  registered  owner  of 
such  brand  or  mark.    Code  sec.  989. 

Sub-sec.  (E) — Amount  of  damage} — ^It  has  been  held  that  the  pecun- 
iary **  amount "  to  which  *'  damage  "  is  done  by  window-breaking  within 
s.  51,  of  24  and  25  Vict.,  c.  97,  the  Malicious  Damage  Act,  1861  (Imp.) 
is  to  be  reckoned  without  deducting  any  salvage  value;  B.  v.  Hewitt 
(1912),  7  Cr.  App.  B.  219. 

The  value  of  a  plate-glass  window  which  had  been  maliciously  dam- 
aged need  not  necessarily  be  proved  by  an  expert.     An  opinion,  of  a 
non-expert  as  to   its  substantial  value  is  admissible.     B.   v.   Beckett 
(1913),  8  Cr.  App.  B.  204.    If  the  amount  of  damage  is  less  than  $20 
and  the  offence  is  not  within  the  various  classes  of  offences  set  forth 
in  sub-sees,   (a)  to  (d)   of  sec.  510,  nor  within  sees.  511-538  inclusive, 
reference  must  be  had  to  sees.  539   and  540,  dealing  with   cases  not 
specially   provided    for.     If  the  property  damaged  is  of  a  class  as  to 
which  no  special  punishment  is  by  law  prescribed,   and   the  damage 
amounts  to  less  than  $20,  ,|the  proceedings  are  by  summary  conviction 
under  sec.  539.     If  the  damage  amounts  to  $20  or  more  and  was  done 
"by  night,"  i,e,,  between  9  p.m.  and  6  a.m.  (sec.  2,  siib-secl  23),  the 
offence  is  indictable  under  sec.  510  (d),'  clause  («),  with  a  maximum 
penalty  of  five  years*  imprisonment,  but  if  not  done  by  night  so  as  to 
come  within  that  clause  of  sub-sec.   (D),  the  offence  is  still  indictable 
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under  sub-sec.  (e),  but  with  the  lesser  penalty  up  to  two  years'  imprison- 
ment. The  maximum  term  of  imprisonment  may  be  shortened  (sec 
1054) ;  and  see  sec.  1081  as  to  suspended  sentences. 

Inland  wattrl — ^It  would  seem  that  a  drainage  ditcHx  flUed  with  sur- 
face water  but  incapable  of  being  used  commercially  as  a  river  and 
not  constituting  a  canal,  is  not  within  the  term  "  inland  water,  natural 
or  artificial.*'  Subsec.  a  (6).  B.  y.  Braun,  8  Can.  Gr.  Gas.  397.  See 
as  to  miU-ponds  and  reservoirs,  sub-sec  (o). 

Faatdl  offeneea  generatlylSee  Code  sees.  3,  209,  265,  364,  366,  366, 
400,  407,  449,  451,  510D,  516,  538,  867,  869,  and  the  Post  Office  Act, 
B.S.C.  1906,  ch.  66. 

Legal  justification  or  eolowr  of  right  as  a  defence^ — See  sec  541  (1). 

Offender  haifing  interest  in  ftroperty'i — See  sec  541  (2). 

Beckless  ads  with  knowledge  of  probable  misehief} — See  sec  509. 

Compensation  for  damage} — See  sec  1048. 

Arson. 

Arsoiu— Wilfully  setting  fire  to  building, 

511.  Every  one  is  guxLty  of  the  indictable  offence  of  arson 
and  liable  to  imprisonment  for  life  who  wilfully  seta  fire  to  any 
building  or  structure,  whether  such  building  or  structure  is 
completed  or  not^  or  to  any  stack  of  vegetable  produce  or  of 
mineral  or  vegetable  fuel,  or  to  any  mine  or  well  of  oil  or  other 
combustible  substance,  or  to  any  ship  or  vessel,  whether  completed 
or  not,  or  to  any  timber  or  materials  placed  in  any  shipyard  for 
building  or  repairing  or  fitting  out  any  ship^  or  to  any  of  His 
Majesty^s  stores  or  munitions  of  war. 

On^n]— Sec  482,  Gode  of  1892;  B.S.C.  1886,  ch.  168,  sees.  2  to  5, 
7,  8,  19,  28,  46  and  47;  24-25  Vict.,  Imp.,  ch.  97,  sec.  6. 

*•  Wilfully  "]~See  sec  509. 

Whether  huUding  is  completed  or  not} — The  inclusion  of  unfinished 
structures  by  the  express  terms  of  the  Code  in  accordance  with  'the  inter- 
pretation given  in  B.  v.  Manning,  1  C.G.B.  338,  25  L.T.  573,  12  Cox 
106,  to  the  word  "  building "  used  in  the  English  Act,  24-25  Vict.,  ch. 
97,  sec  6. 

"Ship  or  vesseVl—VndeT  the  Canada  Shipping  Act,  B.S.C.  1906, 
ch.  113  and  amendments  1907-1916,  a  "  ship  "  includes  every  description 
of  vessel  used  in  navigation  not  propeUed  by  oars.  B.S.C.  1906,  eh.  113, 
sec.  2;  and  see  the  Merchant  Shipping  Act,  Imp.,  1894. 

"  Structure  "] — A  "  threshing  separator  "  is  not  a  **  structure  "  with- 
in the  meaning  of  sec.  511,  but  is  covered  by  the  term  "  agricultural  or 
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manufacturing  machines"  under  sec  510  of  the  Code.  Mortimer  v. 
Fiflher,  4  W.W.E.  454,  23  W.L.B.  905. 

Colour  of  righi} — See  sec.  541. 

Where  accused  owns  the  huUding  burned^ — Ownership  will  not  pre* 
vent  the  act  being  an  offence  if  done  with  intent  to  defraud.  Sec.  541 
(2) ;  B,  V.  Bryans,  12  U.C.CP.  166;  B.  v.  Greenwood,  23  U.C.Q.B.  260  j 
B.  V.  Beardsley,  18  Can.  Cr.  Cas.  389;  B.  v.  Wilson,  1  W.WJl.  272,  21 
Can.  Cr.  Cas.  105,  19  W.L.B.  657.  Where  the  accused  was  charged  with 
setting  fire  to  his  house  with  intent  to  defraud  an  insurance  company 
and  the  defence  raised  was  that  of  accident,  evidence  was  admitted  to 
show  that  two  other  houses  in  which  'the  accused  had  previously  lived 
had  been  burned  down  and  that  he  had  obtained  the  money  for  which 
they  had  been  insured.  B.  v.  Gray,  4  F.  &  F.  1102.  The  decision  in 
Gray's  case  was  approved  in  Makin  v.  A.  G.,  of  New  South  Wales 
[1894]    A.C.  57. 

Evidence  of  arson] — Where  a  person  under  conviction  for  arson  is 
called  by  the  Crown  on  the  trial  of  another  person  on  the  charge  of 
wilfully  setting  the  same  fire,  to  prove  that  the  latter  had  instigated 
him  to  commit  the  offence,  the  testimony  of  the  convict  that  he  had 
caused  the  fire  at  the  instance  and  direction  of  accused  may  be  re- 
butted by  the  testimony  of  other  prisoners  that  the  convict  had  admitted 
to  them  that  the  accused  had  had  nothing  to  do  with  the  fire;  but  the 
convict  must  first  be  asked  whether  he  had  made  such  admission,  and 
have  denied  doing  so.  B.  v.  Webb,  22  Can.  Cr.  Cas.  424,  6  W.W.B.  358, 
24  Man.  B.  437;  Canada  Evidence  Act,  sec.  11. 

Where  two  persons  are  charged  with  the  same  arson  on  separate 
informations  laid  on  the  same  day,  by  the  same  informant  and  both 
preliminary  enquiries  are  being  heard  separately  before  the  same  justice, 
the  Crown  may  after  the  committal  for  trial  of  the  first  prisoner  call 
him  as  a  witness  against  tlie  second  prisoner,  and  he  will  be  bound  to 
give  evidence.    Ex  parte  Ferguson  (1911),  17  Can.  Cr.  Cas.  437  (N.S.). 

The  prisoner  already  committed  was  both  a  competent  and  compel- 
lable witness  against  another  prisoner  charged  in  another  proceeding 
with  the  identical  offence  and  may  be  committed  for  contempt,  if  he 
refuses  to  answer.    Ex  parte  Ferguson,  supra. 

A  conviction  of  two  persons  jointly  charged  with  arson  will  be  set 
aside  where  the  evidence  warrants  a  finding  that  the  act  was  committed 
either  by  one  or  the  other  of  them  but  does  not  enable  the  court  to 
determine  which  one  committed  the  offence  nor  justify  a  finding  impli- 
cating them  both.    B.  v.  Upton  (1915),  25  Can.  Cr.  Cas.  28,  9  O.W.N.  74. 

Where  A.  was  charged  with  setting  fire  to  B.'s  hay  rick  and  evidence 
had  been  given  that  later,  on  the  same  night,  fires  had  also  occurred 
at  the  ricks  of  C.  and  I),  within  a  mile  distant,  eivdence  of  threats, 
statements  and  particular  acts  by  A.  pointing  alone  to  C.'s  or  D.'s  fires 
but  not  implicating  A.  as  to  B.'s  fire  was  held  inadmissible.  B.  v. 
Taylor,  5  Cox  C.C.  138. 
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Where  A.  was  charged  wiht  setting  fire  to  hay  in  B/s  bam,  and 
had  confessed  that  he  entered  the  bam,  lit  his  pipe  and  fell  asleep  on 
the  hay,  a  previous  confession  by  him  that  he  had  caused  a  fire  three 
months'  previously  in  C/s  bam  several  miles  distant,  in  a  similar  man- 
ner, was  inadmissible,  there  being  no  suggestion  of  any  g^dge 
against  B.  or  C.    B.  v.  Peel,  50  Solicitor's  Journal  (Eng.),  137. 

Interest  of  accused  in  the  burned  building'] — See  sec.  541. 

Accessory  char ff cable  as  a  ffrincipal} — See  sec.  69. 

ConspWaoy  to  commit  offence] — See  sec.  573. 

Attempts  and  threats] — See  sees.  512,  516. 

Insanity  as  defence] — See  sec.  19.  A  lunatic  is  civilly  liable  in 
damages  to  persons  injured  by  his  acts,  unless  utterly  blameless.  Where 
a  lunatic  defendant  had  set  fire  to  a  barn,  and  the  evidence  showed 
that,  while  not  responsible  to  the  extent  of  an  ordinary  man,  he  was 
not  utterly  unconscious  that  he  was  doing  wrong,  it  was  held  that  he 
was  liable  for  the  damage  done.    Stanley  v.  Hayes,  8  O.L.B.  81. 

Firifng  ship  with  intent  to  murder] — See  sec.  264. 

Extradition] — ^Arson  is  an  extraditable  offence  under  the  treaty  of 
1842  with  the  U.S.A. 

Attempt  to  comniit  arson. 

512.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who  wilfully  attempts  to  set 
fire  to  anything  mentioned  in  the  last  preceding  section,  or  who 
wilfully  sets  fire  to  any  substance  so  situated  that  he  knows  that 
any  thing  mentioned  in  the  last  preceding  section  is  likely  to 
catch  fire  therefrom. 

Origin]-Sec.  483,  Code  of  1892;  R.S.C.  1886,  ch.  168,  sees.  9,  10, 
20,  29,  and  48 ;  32-33  Vict.,  Can.,  ch.  22,  sec.  12 ;  Malicious  Damage  Act, 
1861,  Imp.,  sees.  7  and  8. 

**  Wilfully  attempts  "] — See  sec.  509. 

Attempt  to  fire  a  buildvng] — If  B,  under  A.'s  direction,  arranges  a 
blanket  saturated  with  oil  so  that  if  it  is  set  on  fire  the  flame  will  be 
communicated  to  a  building  and  then  lights  a  match  and  holds  it  until 
it  is  burning  well  and  then  puts  it  down  within  an  inch  or  two  of  the 
blanket,  when  the  match  goes  out;  A.  is  guilty  of  an  attempt  to  set 
fire  to  the  building.    R.  v.  Goodman,  22  U.C.C.P.  338. 

Setting  fire  to  goods  in  a  building] — If  the  goods  are  so  situated 
that  the  person  wilfully  setting  fire  to  them  knows  the  building  is 
likely  to  catch  fire  therefrom,  he  is  guilty  under  the  second  clause  of 
sec.  512  in  like  manner  as  for  an  attempt,  although  he  did  not  intend 
that  the  building  should  burn.  A  somewhat  similar  provision  was  con- 
tained in  sec.  7  of  the  English  Act  of  1861,  its  effect  being  to  supersede 
the  decision  in  R.  v.  Lyons,  1  Bell  C.C.  38,  8  Cox  84,  28   L.J.M.C.  33. 

Colour  of  right] — See  sec.  541. 
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Wilfully  setting  fire  to  wood  or  crop,  lomber,  etc 

513.  Every  one  is  guilty  of  an  indictable  olfence  and  liable 
to  fourteen  years^  imprisonment  who  wilfully  sets  fire  to, — 

(fl)  any  crop,  whether  standing  or  cut  down,  or  any  wood, 
forest,  coppice  or  plantation,  or  any  heath,  gorse, 
furze  or  fern;  or, 

(b)  any  tree,  lumber,  timber,  logs,  or  floats,  boom,  dam  or 
slide,  and  thereby  injures  or  destroys  the  same. 

Origin]-— Sec.  484,  Code  of  1892;  B.S.C.  1886,  ch.  168,  sees.  18,  12; 
see.  16. 

"  Wilfully  "]— See  sec.  509. 

Froperty  interest  of  aocusedli — ^See  sec.  541  (2). 

Justification  or  colour  of  right] — See  sec.  541. 

Attempts  to  set  fire  to  wood  or  crop,  lumber,  etc 

514.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who  wilfully  attempts  to  set  fire 
to  anything  mentioned  in  the  last  preceding  section,  or  who 
wilfully  sets  fire  to  any  substance  so  situated  that  he  knows  that 
any  thing  mentioned  in  the  last  preceding  section  is  likely  to 
catch  fire  therefrom. 

Origin}— Sec,  485,  Code  of  1892;  B.S.C.  1886,  ch.  168,  sec.  20;  32-33 
Vict.,  Can.,  ch.  22,  sec.  22. 

"  Wilfully  attempts  "]— See  sec.  509. 

"  Or  who  wilfully  sets  fire,''  etc.] — This  section  includes  the  wilful 
setting  fire  where  the  fire  is  not  directly  applied  to  the  crops,  timber, 
etc.,  referred  to  in  sec.  513,  but  to  something  else  as  to  which  the  intent 
to  bum  was  more  particularly  directed.  In  such  case  the  penalty  of 
sec.  513  is  incurred  if  the  person  knew  that  the  crops,  timber,  etc.,  were 
likely  to  catch  fire  from  the  setting  fire  to  that  which  he  had  deter- 
mined to  burn  and  had  wilfully  set  fire  to.  Compare  sec.  512.  It  is 
also  to  be  noted  that  by  Code  sec.  509,  if  any  one  causes  any  event  by 
an  act  "  which  he  knew  would  probably  cause  it,  being  reckless  whether 
such  event  happened  or  not,  he  is  deemed  for  the  purpose  of  the  mischief 
clauses  and  other  sections  embodied  in  Part  VIII  to  have  caused  it 
*  wilfully.' "  Where  the  defendant  set  fire  to  a  summer-house  in  a  wood 
and  the  fire  was  thence  communicated  to  the  wood,  he  was  held  to  be 
properly  convicted  on  an  indictment  charging  him  with  setting  fire  to  the 
wood.    B.  V.  Price,  9  C.  &  P.  729. 

Colour  of  right] — See  sec.  541. 
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Recklessly  setting  fire  to  forestSir-To  lo^  booms,  etc«— To  square 
timber. — To  manofaotored  lomber.— Biseretloii  to  try  sum- 
marily* 

515.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment,  who,  by  auch  negligence  as  ^ows 
him  to  be  reckless  or  wantonly  regardless  of  consequences,  or 
in  violation  of  a  provincial  or  municipal  Jaw  of  the  locality, 
sets  fire  to  any  forest,  tree,  manufactured  lumber,  square  timber, 
logs  or  floats,  boom,  dam  or  slide,  on  the  Crown  domain,  or  on 
land  leased  or  lawfully  held  for  the  purpose  of  cutting  timber, 
or  on  private  property  on  any  creek  or  river,  or  roUway,  beach 
or  wharf,  so  that  the  same  is  injured  or  destroyed. 

2.  The  magistrate  investigating  any  such  charge  may,  in 
his  discretion,  if  the  consequences  have  not  been  serious,  dispose 
of  the  matter  summarily,  without  sending  the  offender  for  trial, 
by  imposing  a  fine  not  exceeding  fifty  dollars^  and  in  default 
of  payment  by  the  committal  of  the  offender  to  prison  for  any 
term  not  exceeding  six  months,  with  or  without  hard  labour. 

Origin]— Sec.  486,  Code  of  1892 ;  B.S.C.  1886,  ch.  168,  sec.  11 ;  32*33 
Vict.,  Can.,  ch.  22,  sec.  11. 

Power  to  summarily  convict] — The  power  here  conferred  on  the 
magistrate  to  dispose  of  the  matter  summarily  may  be  exercised  If  the 
magistrate  holding  a  preliminary  enquiry  so  decides,  having  regard  to 
the  consequences  of  the  crime  not  having  been  serious.  This  impliedly 
leaves  it  to  the  magistrate  to  decide  whether  the  consequences  have 
been  serious  or  not.  If  he  holds  them  to  be  serious,  jie  thereby  ousts 
himself  of  the  special  jurisdiction  to  dispose  of  the  case  as  a  justice 
of  the  peace  acting  under  the  Summary  Convictions  clauses,  Code  sees. 
705,  et,  8eq.  in  Part  XV  of  the  Code.  The  Interpretation  Act,  B.S.C. 
1906,  ch.  1,  defines  "magistrate"  as  "a  justice  of  the  peace"  unless 
the  context  otherwise  requires.  The  word  *'  magistrate  "  has  a  different 
and  special  significance  in  Part  XVI  of  the  Code  as  to  summary  trial 
of  indictable  offences  because  of  the  definition  applicable  only  to  Part 
XVI,  given  in  Code  sec.  771.  The  special  jurisdiction  of  Code  sec.  515 
is  quite  distinct  from  Part  XVI  and  indicates  an  intention  that  the 
justice  of  the  peace  holding  a  preliminary  inquiry  under  Part  XIV  (Code 
sees.  668  et  seq.)  shall  have  power  to  exorcise  the  limited  jurisdiction  of 
trial  which  it  confers,  although  such  justice  may  not  be  a  police  magis- 
trate or  other  functionary  entitled  to  hold  a  "  summary  trial "  under 
Part  XVI.  It  will  be  noted  also  that  sec.  515  imposes  no  conditijon  as 
to  the  consent  of  the  accused. 

Colour  of  riffht] — See  sec.  541. 
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Written  threats  to  bom. 

516.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  ten  years^  imprisonment  who  sends,  delivers  or  ntterg,  or 
directly  or  indirectly  causes  to  be  received,  knowing  the  confcents 
thereof,  any  letter  or  writing  threatening  to  bum  or  destroy 
any  building,  or  any  rick  or  stack  of  grain,  htiy  or  straw  or 
other  agricultural  produce,  or  any  grain,  hay  or  straw  or  other 
agricultural  produce  in  or  under  any  buildin-g,  or  any  ship  or 
vessel. 

Origin]— Sec.  487,  Code  of  1892;  B.S.C.  1886,  ch.  173,  see.  8;  32-33 
Viet,  Can.,  ch.  52,  sec  58;  Malicious  Damage  Act,  1861,  Imp.,  sec.  50. 

Written  threats  to  burn] — Sec.  516  deals  with  written  threats  to 
bum.  If  the  threat  be  made  as  part  of  a  written  demand  of  money  or 
property  with  menaces,  the  offence  may  come  under  sec.  451.  B.  v.  Smith, 
2  C.  &  K.  882.  A  merely  oral  threat  to  bum  buildings  will,  however, 
found  proceedings  for  binding  over  to  keep  the  peace.  Cr.  Code  sec. 
748;  Ex  parte  Welsh,  2  Can.  Cr.  Cas.  35.  The  threatening  letter  need 
not  have  been  addressed  directly  to  the  person  threatened;  the  jury 
may  find  that  a  letter  addressed  to  A.,  making  threats  against  the 
property  of  B.,  was  sent  with  the  intention  that  B.  should  obtain 
knowledge  of  it  from  A.  B.  v.  Paddle,  4  B.  &  B.  484;  It  seems  unneces- 
sary to  state  in  the  indictment  the  name  of  the  person  to  whom  the 
writing  was  uttered.  Code  sec.  855 ;  Elsworth's  case,  2  East  P.O.  986. 
It  is  for  the  jury  to  consider  in  the  case  of  a  letter  in  general  terms 
not  properly  addressed  whether  it  was  meant  for  the  party  who  got  it 
so  as  to  constitute  a  threat  in  respect  of  the  particular  building  referred 
to  in  the  indictment.  B.  y.  Grimwade,  1  Cox  85,  1  C.  &  K.  592 ;  B.  v. 
Carruthers,  1  Cox  138. 

Written  threats  to  destroy  huHding,  etoJ] — As  to  attempted  arson, 
see  sec.  512,  and  bs  to  attempting  to  set  fire  to  crops,  see.  514.  Wilful 
possession  of  explosiTes  with  intent  to  cause  serious  injury  to  property 
ia  dealt  with  by  sees.  113  and  114. 

Colour  of  rightl-^&ee  sec.  541. 

Comparison  of  handwritingl — See  Canada  Evidence  Act,  sec.  8; 
B.  V.  Dixon,  29  N.S.B.  462;  B.  v.  Harrie,  6  C.  &  P.  105. 

Written  threats  to  injure  cattle"] — See  sec.  538. 

Postal  offences  generally]-^eG  Code  sees.  3,  209,  265,  364,  365,  366, 
400,  407,  449,  451,  510d,  516,  538,  867,  869,  and  the  Post  Office  Act, 
B.S.C.  1906,  ch.  66. 

Blackmail,  threats  and  intimidation] — See  sees.  216  (/»),  265,  332, 
450,  451,  452,  453,  454,  501,  516,  538,  578,  748. 
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Railways,  Mines  and  Electric  Plant. 

Injuries   affecting  railways,  likely   to   endanger  preperty^-^Hfith 
intent. 

517.  Every  one  is  guilty  of  au  indictable  offence  and  liable 
to  five  years'  imprisonment  who,  in  manner  likely  to  caum 
danger  to  valuable  property,  without  endangering  life  or 
person, — 

(a) places  any  obstruction  upon  any  railway,  or  takes  up, 
removes,  displaces,  breaks  or  injures  any  rail,  sleeper 
or  other  matter  or  thing  belonging  to  any  railway; 
or, 

(b)  shoots  or  throws  anything  at  an  engine  or  other  railway 

vehicle;  or, 

(c)  interferes  without  authority  with  the  points,  signals  or 

other  appliances  upon  any  railway;  or, 

(d)  makes  any  false  signal  on  or  near  any  railway;  or, 

(e)  wilfully  omits  to  do  any  act  which  it  is  his  duty  to  do; 

or, 
(/)  does  any  other  unlawful  act. 
2.  Every  one  who  does  any  of  the  acts  in  this  section  men- 
tioned with  intent  to  cause  such  danger  is  liable  to  imprisonment 
for  life. 

Origin]— Sec.  489,  Code  of  1892 ;  B.S.C.  1886,  ch.  168,  sees.  37  and 
38 ;  23  Vict.,  Can.,  ch.  29,  sec.  6 ;  32-33  Vict.,  Can.,  ch.  22 ;  24-25  Vict., 
Imp.,  ch.  97,  sec.  35. 

Sub-sec  (e) — Wilful  omission  of  duty] — See  sec.  509  as  to  the  inter- 
pretation of  the  word  "wilful." 

Sub'Sec.  (f) — **  Any  other  unlawful  act"] — ^A  eonriotion  made  by  a 
magistrate  under  Code  sec.  517  (/)  for  doing  an  unlawful  act  on  a  rail- 
way in  a  manner  likely  to  cause  danger  is  bad  if  it  does  not  drisclose 
the  nature  of  the  unlawful  act.  B.  v.  Porte,  14  Can.  Cr.  Ca«.  238,  18 
Man.  B.  222;  Smith  v.  Moody  [1903]  1  K.B.  56;  re  Effie  Brady  (1913),  3 
W.W.B.  914,  23  WX.B.  333,  21  Can,  Cr.  Cas,  123;  B.  v.  Jackson  (1917), 
40  O.L.B.  173,  29  Can.  Cr.  Cas.  352. 

Colour  of  right] — The  act  must  have  been  done  without  legal  justi- 
fication or  excuse  and  without  colour  of  right.    Sec.  541. 

"  Property  "]— See  definition  in  sec.  2  (32). 

Acts  done  with  intent  to  endanger  persons  on  railway] — See  sec.  282. 

Wilful  neglect  endangering  persons  on  railway] — See  sec.  283. 

Obstructing  construction  or  operation  of  railway] — See  sec.  518. 

Wilfully  damaging  goods  in  transit] — Sec.  519. 
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Obstrociing  railways. 

518.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who,  by  any  act  or  wilful  omission, 
obstructs  or  interrupts,  or  causes  to  be  obstructed  or  interrupted, 
the  construction,  maintenance  or  free  use  of  any  railway  or 
any  part  thereof,  or  any  matter  or  thing  appertaining  thereto 
or  connected  therewith. 

Ori^]— Sec.  490,  Code  of  1892;  B.S.C.  1886,  ch.  168,  sees.  38,  39; 
32-33  Vict.,  Can.,  ch.  22,  sec.  40;  24-25  Vict.,  Imp.,  ch.  97,  sec.  36. 

Obstructing  use  of  railway] — ^A  drunken  man  got  upon  the  raUway 
and  altered  the  signals  and  thereby  caused  .a  luggage  train  to  pull  up 
and  proceed  at  a  very  slow  pace.  It  was  held  upon  a  case  reserved, 
that  this  was  the  causing  of  an  engine  and  carriage  using  a  railway  to 
be  obstructed.  B.  v.  Hadfield,  11  Cox  C.C.  574,  39  L.J.M.C.  131,  L.B.  1 
C.C.B.  253.  A  person  improperly  went  upon  a  line  ot  railway  and  pur- 
posely attempted  to  stop  a  train  approaching,  by  placing  himself  on 
the  space  between  two  lines  of  rails,  and  holding  up  his  arms  in  the 
mode  adopted  by  inspectors  of  the  line  when  desirous  of  stopping  a 
train;  it  was  held  also  to  be  the  offence  of  unlawfully  obstructing  an 
engine  or  carriage  using  a  railway.  B.  v.  Hardy,  11  Cox  C.C.  656,  L.B. 
1    C.C.B.  278,  40   L.J.M.C.  62. 

The  obstruction  may  consist  in  the  unauthorized  operation  of  a 
hand-car.    B.  v.  Brownell,  26  N.B.B.  579. 

Cumulative  acts] — On  an  indictment  for  various  acts  of  obstruction 
of  a  railway  by  placing  pieces  of  iron  on  the  rails  in  a  manner  likely 
to  wreck  a  train,  the  prosecution  may  elect  to  treat  -the  several  acts  of 
obstruction  continuing  for  several  weeks  as  cumulative  acts  forming  one 
offence  in  law,  and  the  refusal  of  the  trial  judge  to  order  that  the  pro- 
secution elect  as  to  which  act  of  obstruction  it  would  proced  /Upon,  is 
not  error  in  law.  B.  v.  Michaud  (1909),  17  Can.  Cr.  Cas.  89,  39  K.B.B. 
418.  A  conviction  on  such  indictment  would  be  an  answer  to  a  fresh 
indictment  for  any  of  the  offences  as  to  which  evidence  was  given  for 
the  prosecution.  Where  the  trial  judge  considers  it  necessary  for  a  fair 
trial  of  an  indictment  charging  various  acts,  any  of  which  would  be  an 
offence,  he  may  order  the  prosecutor  to  furnish  particulars  or  direct 
separate  trial.    B.  v.  Michaud,  supra. 

Colour  of  rightl — See  sec.  541. 

Wilful  ofMssion] — See  sec.  509. 

Obstructing  railway  officer  or  agent  in  execution  of  his  duty] — 
Any  person  who  obstructs  or  impedes  an  oflficer  of  a  railway  company  in 
the  execution  of  his  duty  upon  any  of  the  premises  of  the  company,  was 
made  liable  to  fine  or  imprisonment  under  sec.  291  of  the  Bailway  Act, 
1903  (Can.).  It  was  held  under  it  that  it  is  an  obstruction  of  the 
railway  officer  for  a  cabman  having  no  right  upon   the   railway  cab- 
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stand  to  refuse  to  move  away  from  same  with  his  cab  on  the  demand 
of  the  officer  whose  duty  it  was  to  enforce  the  company's  regulations 
respecting  the  station  property.  B.  v.  Leclaire  (1906),  12  Can.  Cr. 
Cas.  332,  15  Que.  K.B.  214. 

Wflfol  damage  to  goods  on  railway,  etc 

519.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction,  to  a  penalty  not  exceeding  twenty  dollars 
over  and  above  the  value  of  the  goods  or  liquors  so  destroyed  or 
damaged  or  to  one  month^s  imprisonment  with  or  without  hard 
labour,  or  to  both,  who, — 

(a)  wilfully  destroys  or  damages  anything  containing  any 
goods  or  liquors  in  or  about  any  railway  station  or 
building  or  any  vehicle  of  any  kind  on  any  railway, 
or  in  any  warehouse,  ship  or  vessel,  with  intent  to 
steal  or  otherwise  unlawfully  to  obtain  or  to  injure 
the  contents,  or  any  part  thereof ;  or, 

(h)  unlawfully  drinks  or  wilfully  spills  or  allows  to  run  to 
waste  any  such  liquors,  or  any  part  thereof. 

■  Origin]— Sec.  491,  Code  of  1892;  51  Vict.,  Can.,  ch.  29,  sec.  297; 
B.S.C.  1886,  ch.  38,  sec.  62. 
"  Wilfully  "]— See  sec  509. 
Value  of  the  gooM — See  sec.  728. 
Colour  of  right] — See  sec.  541. 

Uamage  to  mJne  or  oil  welL 

520.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who,  with  intent  to  injure  a  mine 
or  oil  well,  or  obstruct  the  working  thereof, — 

(a)  causes  any  water,  earth,  rubbish  or  other  substance  to 

be  conveyed  into  the  mine  or  oil  well  or  any  subter- 
ranean channel  communicating  with  such  mine. or 
well;  or, 

(b)  damages  any  shaft  or  any  passage  of  the  mine  or  well ; 

or, 

(c)  damages,  with  intent  to  render  useless,  any  apparatus, 

building,  erection,  bridge  or  road  belonging  to  the 
mine  or  well,  whether  the  object  damaged  be  com- 
plete or  not;  or, 
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(d)  hinders  the  working  of  any  such  apparatus;  or^ 

(e)  dtimages  or  unfastens,  with  intent  to  render  useless,  any 

rope,  chain  or  tackle  used  in  any  mine  or  well  or 
upon  any  way  or  work  connected  therewith. 

Origin]— Code  of  1892,  sec.  498;  R.S.C.  1886,  ch.  168,  sees.  30  and 
31 ;  32-33  Vict.,  Can.,  ch.  22,  sees.  32  and  33 ;  24-25  Vict.,  Imp.,  ch.  97, 
see.  28. 

Suh'Sec.  (c) — Damage  to  mining  apparatus,  building  or  erection} — 
A  trunk  of  wood  used  to  convey  water  to  wash  the  earth  from  the  ore 
is  an  "  erection  "  belonging  to  the  mine  within  this  section.  Barwell  v. 
Winterstoke,  14  Q.B.  704;  and  so  is  a  scaffold  erected  at  some  distance 
above  the  bottom  of  a  mine  for  the  purpose  of  working  a  vein  of  coal 
on  a  level  with  the  scaffold.    R.  v.  Whittingham,  9  C.  &  P.  234. 

Setting  fire  to  mine  or  oil-well] — See  sec.  511. 

Colour  of  right} — See  sec.  541 ;  R.  v.  Matthews,  14  Cox  C.C.  5.  An 
honest  belief  on  the  part  of  the  accused  that  he  had  a  moral  right  to 
do  the  act  chargecl  as  mischief  will  not  alone  constitute  **  colour  of 
right"  so  as  to  exempt  him  from  criminal  liability;  there  must  be  a 
fair  and  reasonable  supposition  of  right  in  view  of  what  the  accused 
actually  knew  and  of  what  he  ought  to  have  knovra.  R.  v.  Wati6r  (1910), 
17  Can.  Cr.  Cas.  9  (Y.T.). 

llABiagiiig  telegraphy  telephone  or  fire  alami^— Obstmetfng  eoiiio 
mnnlcAtioii. — Attempts. 

521.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who  wilfully, — 

(a)  destroys,  removes  or  damages  anything  which  forms 
part  of,  or  is  used  or  employed  in  or  about  any 
electric  or  magnetic  telegraph,  electric  light,  tele- 
phone or  fire-alarm,  or  in  the  working  thereof,  or 
for  the  transmission  of  electricity  for  other  lawful 
,         purposes;. or,  , 

(h)  prevents  or  obstructs  the  sending,  conveyance  or  de- 
livery of  any  communication  by  any  such  telegraph, 
telephone  or  fire-alarm,  or  the  transmission  of 
electricity  for  any  such  electric  light,  or  for  any 
such  purpose  as  aforesaid. 

2.  Every  one  who  wilfully,  by  any  overt  act,  attempts  to 
commit  any  such  offence  is  guilty  of  an  offence  and  liable,  on 
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summary  conviction,  to  a  penalty  not  exceeding  fifty  dollars, 
or  to  three  months^  imprisonment  with  or  without  hard  labour. 

Origin]— Sec.  492,  Code  of  1892 ;  R.S.C.  1886,  ch.  168,  sees.  40,  41 ; 
32-33  Vict.,  Can.,  ch.  22,  sees.  41  and  42;  24-25  Vict.,  Imp.,  ch.  97, 
sec.  37. 

Breaking  insulator8'\ — An  information  laid  under  sec.  521  of  the 
Code  charged  that  the  accused,  on,  etc.,  did  unlawfully  and  wilfully 
commit  damage  by  breaking  four  insulators  on  telegraph  poles,  the 
property  of  the  Canadian  Pacific  Ry.  Co.,  contrary  to  the  provisions  of 
the  said  section,  without  stating,  as  required  by  the  section, 
that  the  insulators  formed  part  of  and  were  used  and  em- 
ployed in  and  on  the  electric  telegraph  line  of  the  railway,  or  that 
the  damage  was  done  without  legal  excuse  and  without  colour  of  right. 
The  magistrate,  however,  did  not  try  the  accused  on  the  information, 
but  on  his  electing  to  be  tried  summarily,  and  on  the  magistrate  decid- 
ing to  try  the  case,  he,  as  required  by  sec.  778  (3)  in  cases  of  indictable 
offences,  formulated  the  charge  in  writing,  containing  all  the  require- 
ments of  sec.  521,  which  he  read  over  to  the  accused,  who  pleaded 
guilty  thereto,  and  on  such  charge,  so  formulated  and  pleaded  to,  the 
accused  was  tried  and  convicted:  Held,  that  the  charge  being  for  an 
indictable  offence,  it  was  not  essential  that  the  whole  subject  matter, 
including  matters  requiring  to  be  negatived,  should  be  set  out  in  the 
information,  its  object  being  merely  to  inform  the  magistrate  of  the 
nature  of  the  charge,  the  accused  not  being  tried  and  convictqd  thereon, 
but  on  the  charge  as  formulated  and  read  over  to  him.  B.  v.  Gill,  18 
O.L.B.  234,  14  Can.  Cr.  Cas.  294. 

"  Wilfully  "]— See  sec.  509. 

Colour  of  rightl — See  sec.  541. 

Teleprapk'\ — The  word  **  telegraph  "  alone  would  not  include  **  tele- 
phone." Interpretation  Act  R.S.C.  1906,  ch.  1,  sec.  36.  But  telephone 
equipment  is  expressly  covered  by  sec.  521. 

Vessels  and  rafts. 

C'agtln^  away  ship. — Any  act  t^ndln^  to  loss  of  ship. — Interfering 
wltli  slgnaL 


I.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  impriflonment  for  life  who  wilfully, — 

(a)  casts  away  or  destroys  any  ship,  whether  complete  or 
unfinished;  or, 

(h)  does  any  act  tending  to  the  immediate  loss  or  destruc- 
tion of  any  ship  in  distress;  or, 
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(c)  interferes  with  any  marine  signal,  or  exhibits  any  false 
signal,  with  intent  to  bring  a  ship  or  boat  into  danger. 

Origin]— ^c.  493,   Code   of   1892;    R.S.   1886,   sees.  46,   51;    32-33 
Viet.,  Can.,  ch.  22,  sec.  48. 
Wilfully}— See  see.  509. 
Colour  of  rightl — See  sec.  541. 

Destroying  ship  with  intent  to  murder'] — See  sec.  264. 
Setting  fire  to  ship  and  attempts] — See  sees.  511,  512. 

Attempt  to  wreck. 

523.  Every  one  is  guilty  of  an  indictable  oifence  and  liable 
to  fourteen  years*  imprisonment  who  attempts  to  cast  away  or 
destroy  any  ship,  whether  complete  or  unfinished. 

Ori^inl— Sec.  494,  Code  of  1892;  R.S.C.  1886,  ch.  168,  sec.  48. 
Attempt  to  set  fire  to  ship] — See  sec.  512. 

Preyentlng  or  Impeding  tbe  sarliig  of  vessels  or  of  wreckage. 

524.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who  wilfully  prevents  or  impedes, 
or  endeavours  to  prevent  or  impede, — 

(a)  the  saving  of  any  vessel  that  is  wrecked,  stranded, 

abandoned  or  in  distress;  or, 
(6)  any  person  in  his  endeavour  to  save  such  vessel. 
2,  Every  one  who  wilfully  prevents  or  impedes,  or  endeavours 
to  prevent  or  impede,  the  saving  of  any  wreck  is  guilty  of  an 
pflfence  punishable  on  indictment  or  on  summary  conviction 
and  liable,  on  conviction  on  indictment,  to  two  years*  imprison- 
ment, and,  on  summary  conviction  before  two  justices,  to  a  fine 
of  four  hundred  dollars  or  six  months'  imprisonment  with  or 
without  hard  labour. 

Gri^]— Bee.  496,  Code  of  1892 ;  R.S.C.  1886,  ch.  168,  sees.  52,  53. 
WUfuUy]—See  sec.  509. 
Colour  of  right] — See  sec.  541. 
Wreck] — Code  sec.  2,  sub-sec.  (41). 

Injuring  dam,  pier  or  raft,  etc— Blocking  up  channeL 

525.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who  wilfully, — 

(a)  breaks,  injures,  cuts,  loosens,  removes  or  destroys,  in 
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whole  or  in  part,  any  dam,  pier,  slide,  boom  or  other 
such  work,  or  any  chain  or  other  fastening  attached 
thereto,  or  any  raft,  crib  of  timber  or  saw-logs;  or, 
(6)  impedes  or  blocks  up  any  channel  or  passage  intended 
for  the  transmission  of  timber. 

Origin]— Sec.  497,  Code  of  1892;  R.S.C.  1886,  ch.  168,  aec.  54. 

"  Wilfully  "]— See  sec.  509. 

Colour  of  right] — See  sec.  541. 

Arrest  by  peace  officer  without  warrant] — See  sees.  647,  648,  649,  632. 

Damage  to  harbour  works] — See  sec.  510. 

Public  Property. 

Interfering  with  marine  8l(rBal««— 'Mooring  TesMl  to  bnoys,  eto. 

526.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who  wilfully  alters,  removes  or 
conceals,  or  attempts  to  alter,  remove  or  conceal,  any  signal, 
buoy  or  other  sea  mark  used  for  the  purposes  of  navigation. 

2.  Every  one  who  makes  fast  any  vessel  or  boat  to  any  such 
signal,  buoy,  or  sea  mark  is  liable,  on  summary  conviction,  to 
a  penalty  not  exceeding  ten  dollars,  and  in  default  of  payment 
to  one  month's  imprisonment. 

Onptn]— Sec.  495,  Code  of  1892;  R.S.C.  1886,  ch.  168,  sees.  52  and 
53;  32-33  Vict.,  Can.,  ch.  22,  sec.  54;  24-25  Vict.,  Imp.,  ch.  97,  sec,  48. 
••  Wilfully  "]— See  sec.  509. 
Colour  of  right] — See  sec.  541. 

Removing  natural  bar  necessary  for  a  harbonr. 

527.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction,  to  a  penalty  not  exceeding  fifty  dollars,  who 
wilfully  and  without  the  permission  of  the  Minister  of  Marine 
and  Fisheries,  the  burden  of  proving  which  permission  shall  lie 
on  the  accused,  removes  anv  stone,  wood,  earth  or  other  material 
Forming  a  natural  bar  necessary  to  the  existence  of  a  public 
liarbour,  or  formijig  a  natural  protection  to  such  bar. 

Orighi]--56  Vict,  Can.,  ch.  32,  sec.  1. 
"  Wilfully  "]— See  sec.  509. 
Colour  of  right] — See  sec.  541. 
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nestrojing  or  obliterating  election  doenments. 

528.  Every  one  is  guilty  of  cm  indictable  oifence  and  liable 
to  seven  years'  imprisonment  who  wilfully, — 

{a)  destroys,  injures  or  obliterates,  or  causes  to  be  destroyed, 

injured  or  obliterated ;  or, 
{b)  makes  or  causes  to  be  made  any  erasure,  addition  of 
names  or  interlineation  of  names  in  or  upon ; 
any  writ  of  election,  or  any  return  to  a  writ  of  election,  or  any 
indenture,  poll-book,  voters'  list,  certificate,  aflRdavit  or  report, 
or  any  document,  ballot  or  paper  made,  prepared  or  drawn  out 
according  to  any  lai^  hx  regard  to  Dominion,provincial,municipal 
or  civic  elections^ 

Origin}— Sec.  503,  Code  of  1892;  B.S.C.  1886,  ch.  168,  sec.  55. 

WUfully2-—Tlm  word  "  wilfully  "  means  more  than  "  voluntarily  "  or 
"  knowingly."  The  true  meaning  of  the  word  in  such  a  case  seems 
to  be  that  given  it  by  Mr.  Justice  Wurtele  in  Ex  parte  O'Shaughnessy. 
in  8  Can.  Cr.  Cas.  136,  at  139,  13  Que.  K.B.  178.  The  learned  judge 
says  there:  "Wilfully  means  not  merely  to  commit  an  act  voluntarily, 
but  to  commit  it  purposely  with  an  evil  intention,  or  in  other  words  it 
means  to  do  so  deliberately,  intentionally  and  corruptly  and  without 
any  justifiable  excuse."  With  that  meaning  attached  to  "  wilfully  "  the 
section  of  the  Code  would  not  make  it  a  crime  to  cut  up  lists  furnished 
for  the  legitimate  uses  of  an  election  organization.  B.  v.  Duggan,  12 
Can.  Cr.  Cas.  147,  16  Man.  L.B.  441,  per  Bichards,  J.A.  See  also  Code 
sec.  509. 

Colour  of  right] — See  sec.  549. 

"  Voters'  List  "1 — What  is  a  voters'  list  within  the  meaning  of  the 
Codef  What  parliament  has  defined  as  a  voters'  list  in  another  Act 
may  be  of  some  assistance  in  reaching  a  conclusion,  but  when  it  is 
observed  that  the  Code  makes  it  equally  an  offence  to  alter  any 
voters'  list,  whether  prepared  for  the  purpose  of  a  provincial  election, 
municipal  election,  or  civic  election,  as  well  as  for  a  Dominion  elec- 
tion, and  that  the  provincial,  municipal  and  civic  legislation  of 
any  province  may  contain  many  different  definitions  of  a  voters' 
list  and  may  be  amended  and  altered  from  time  to  time,  and 
that  the  Code  is  equally  applicable  to  all,  it  does  not  seem  that  a 
definition  in  any  particular  election  Act  can  finally  determine  the  inter- 
pretation to  be  placed  on  sec.  503  of  the  Criminal  Code.  B.  v.  Duggan, 
12  Can.  Cr.  Cas.  147,  at  164,  16  Man.  L.B.  441. 

What  the  court  must  endeavour  to  do  is  to  place. a  fair  construction 
on  the  language  of  the  Act,  having  regard  to  the  mischief  it  was  in- 
tended to  remedy.  The  court  must  not  create  an  offence  because  in 
its  opinion  it  comes  within  the  scope  of  the  mischief :    Be  The  Gauntlet, 
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L.B.  4  P.C.  at  p.  191 ;  but  it  must  not  lose  sight  of  the  mUchlel  in 
endeavouring  to  place  a  reasonable  interpretation  upon  the  statute. 
B.  V.  Duggan,  12  Can.  Cr.  Cas.  147,  at  165,  per  Phippen,  J.A. 

There  is  no  doubt  that  sec.  503  of  the  Code  was  framed  to  avoid 
alterations  or  erasures  in  lists  which  might  prevent  those  legally  en- 
titled from  exercising  their  franchise,  or  allow  unqualified  persons  a 
voice  in  the  election  of  a  member.    Ibid. 

Offences  under  election  laws] — See  the  Dominion  Elections  Act, 
R.S.C.  1906,  ch.  6,  and  the  Elections  Acts  of  the  various  provinces. 

Theft  or  uTilawful  taking  of  election  documents} — See  sec.  367. 

Buildings,  Fences  and  Land  Marks, 

llemolltlon  of  building  to  the  prejudice  of  owner*  etc.,  of  bnfldlnip 
occupied  by  offender.— Severance  of  fixtures. 

529.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  five  years'  imprisonment  who,  being  possessed  of  any  dwell- 
ing-house or  other  building,  or  part  of  any  dwelling-house  or 
other  building,  which  is  built  on  lands  subject  to  a  mortgage 
or  which  is  held  for  any  term  of  years  or  other  lees  term,  or  at 
will,  or  held  over  after  the  termination  of  any  tenancy,  wilfully 
and  to  the  prejudice  of  the  mortgagee  or  owner, — 

(a)  pulls  down  or  demolishes,  or  begins  to  pull  down  or 
demolish  the  same  or  any  part  thereof,  or  removes  or 
begins  to  remove  the  same  or  any  part  thereof  from 
the  premises  on  which  it  is  erected ;  or, 

(h)  pulls  down  or  severs  from  the  freehold  any  fixture  fixed 
in  or  to  such  dwelling-house  or  building,  or  part  of 
such  dwelling-house  or  building. 

Origin}— Sec.  504,  Code  of  1892;  E.S.C.  1886,  ch.  168,  sec.  15;  32-33 
Vict.,  Can.,  ch.  22,  sec.  17;  24-25  Vict.,  Imp.,  ch.  97,  sec.  13. 

Fixtures] — The  severance  of  the  fixtures  must  have  been  made  wil- 
fully and  to  the  prejudice  of  the  mortgagee  of  the  land  or  of  the 
owner  as  the  case  may  be.  The  original  Canadian  statute  of  1869 
(ch.  22),  made  no  reference  to  mortgagees,  but  referred  only  to  tenants. 
A  tenant  who  steals  a  fixture  belonging  to  his  landlord,  or  any  chattel 
let  along  with  the  building,  is  punishable  under  Code  sec.  360. 

In  Reynolds  v.  Ashby  &  Son  [1904]  A.C.  466,  73  L.J.K.B.  946,  Lord 
Lindley  said  he  did  not  profess  to  be  able  to  reconcile  all  the  caxee  on 
fixtures,  still  less  all  that  has  been  said  about  them.  In  dealing  with 
them  attention  must  be  paid  not  only  to  the  nature  of  the  thing  and  to 
the  mode  of  attachment,  liut  to  the  circumstances  under  which  it  was 
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attached,  the  purpose  to  be  served,  aud  last  but  not  least  to  the 
position  of  the  rival  claimants  to  the  thing  in  dispute. 

There  is  no  doubt  that  the  Court  has  made  exceptions  to  the  old 
rule,  quicquid  plantatur  solOf  solo  cedit.  Bee  in  re  Hulse;  Beattie  v. 
Hulse  [1905]  1  Ch.  406,  at  p.  411;  74  L.J.  Ch.  246;  92  L.T.  232.  Kokomo 
Investment  Co.  v.  Dominion  Harvester  Co.  [1918]  3  W.W.R.  366,  373 
(Alta.). 

And  see  Lambourn  v.  McLellan  [1903]  2  Ch.  268,  72  L.J.  Ch.  617 ; 
Ellis  v.  Glover  and  Hobson,  Ltd.  [1908]  1  K.B.  388,  77  L.J.K.B.  251; 
Hobson  V.  Gorringe  [1897]  1  Ch.  182,  66  L.J.  Ch.  114;  Warner  v.  Don, 
26  S.CB.  388. 

"  Wilfully  "]— See  sec.  509. 

Colour  of  right] — See  see.  541. 

Property  interest  of  accused} — See  sec.  541  (2). 

Injuries  to  feneesy  wall  or  gate«-<Siibsequeiit  offence* 

S30.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction,  to  a  penalty  not  exceeding  twenty  dollars  over 
and  above  the  amount  of  the  injury  done,  who  wilfully  destroys 
or-  damages  any  fence,  or  any  wall,  «tile  or  gate,  or  any  part 
thereof  respectively,  or  any  ptost  or  stake  planted  or  set  up  on 
any  land,  marsh,  swamp  or  land  covered  by  water,  on  or  as  the 
boundary  or  part  of  the  boundary  line  thereof,  or  in  lieu  of  a 
fence  thereto. 

2.  Every  one  who,  having  been  convicted  of  any  such  offence, 
afterwards  commits  any  such  offence  is  liable,  on  summary 
(^onviction,  to  three  months*  imprisonment  with  hard  labour. 

Origin]— <3ode  of  1892,  sec.  507;  53  Vict.,  Can.,  ch.  38,  sec.  15; 
B.S.C.  1886,  ch.  168,  sec.  27;  32-33  Vict.,  Can.,  ch.  22,  sec.  29;  24-25 
Vict.,  Imp.,  ch.  97,  sec  25.  ^ 

Wilfully  destroys  or  damages  any  fence  or  wall] — By  sec,  509  every 
one  who  causes  any  event  by  an  act  which  he  knew  would  probably 
cause  it,  beings  reckless  whether  such  event  happens  or  not,  is  deemed 
for  the  purposes  of  Part  VIII  to  have  caused  it  .**  wilfully." 

Colour  of  right] — The  offence  is  not  complete  unless  done  without 
legal  justification  or  excuse  and  without  colour  of  right.    Code  sec.  541. 

"  Colour  of  right "  means  an  honest  belief  in  the  existence  of  a 
state  of  facts  which,  if  it  actually  existed,  would  at  law  justify  or  excuse 
the  act  done.  B.  v.  Johnson,  7  O.L.R.  525,  8  Can.  Cr.  Cas.  123.  Where 
the  law  absolutely  prohibits  a  particular  act,  ignorance  of  that  law  does 
not  constitute  "  colour  of  right "  in  respect  of  the  doing  of  the  prohib- 
ited act.  Where  it  appears  in  a  criminal  prosecution  under  Code  sec. 
530  for  damage  to  fences  that  the  defendants  had  "colour  of  right" 
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as  to  part  only  of  the  fences  destroyed  and  that  they  could  not  reason- 
ably have  supposed  that  the  destruction  of  the  remainder  of  the  fence 
was  necessary  for  the  assertion  of  their  supposed  right  of  way,  the 
defendants  may  be  summarily  convicted  of  such  excess  and  ordered  to 
pay  compensation  in  respect  thereof.  B.  v.  Daigle,  15  Can.  Cr.  Gas.  55; 
B.  V.  Johnson,  7  O.L.B.  525,  8  Can.  Cr.  Cas.  123;  Evison  v.  Marshall,  32 
J.P.  691. 

The  magistrate  should  stop  the  trial  as  soon  as  he  finds  that  the 
title  to  land  is  in  question,  whether  the  dispute  is  as  to  the  right  or 
estate  in  the  soil  itself,  or  merely  as  to  the  right  of  way  or  some  ease- 
ment thereon.  Ex  parte  Boy,  B.  v.  O'Brien,  38  N.B.B.  109,  12  Can.  Cr. 
Cas.  533;  B.  v.  Bradshaw,  38  IT.C.Q.B.  564.  But  an  entirely  groundless 
daim  does  not  oust  jurisdiction.  B.  v.  Snape,  27  J.P.  134,  11  W.B. 
(Eng.)  434,  and  see  B.  v.  Davy,  27  A.B.  (Ont.)  508. 

The  defendant  charged  under  sec.  530,  with  breaking  down  a  fence 
erected  across  a  road  which  had  been  a  public  highway,  may  set  up  in 
answer  that  the  proceedings  by  which  the  Municipal  Council  purported 
to  order  the  diversion  of  the  highway  and  the  closing  of  that  portion 
thereof  were  irregular  and  invalid,  and  on  its  so  appearing  is  entitled 
to  have  the  charge  dismissed  by  reason  of  his  lawful  right  to  remove 
the  obstruction.  B.  v.  Hatt  (1915),  25  Can.  Cr.  Cas.  263;  and  see 
Bideout  v.  Howlett,  13  Eastern  L.B.  562. 

Proof  of  houndary'l — ^A  sub-division  plan  may  be  admissible  in  evi- 
dence although  not  registered  in  the  land  registry  office.  B.  v.  Johnaon* 
7  O.L.B.  525,  8  Can.  Cr.  Cas.  123;  and  see  as  to  proof  of  boundary 
when  original  monuments  are  not  found.  Home  Bank  v.  Might  Direc- 
tories Ltd.,  (1914)  31  O.L.B.  340;  Weston  v.  Blackman,  (1917)  12 
O.W.N.  96. 

Amount  of  the  injttry  donej — See  sec.  728. 

Offences  after  previous  conviction^ — See  sees.  370,  375-377,  386  (2), 
465,  530,  533-536,  851,  963,  982,  1053,  1081. 

Injuring  or  removing  marks  Indicating  boundaries  of  proTinee, 
county,  etc 

531.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who  wilfully  pulls  down,  defaces, 
niters  or  removes  any  mound,  land  mark,  post  or  monument 
lawfully  erected,  planted  or  placed  to  mark  or  determine  the 
l)oundaries  of  any  province,  couniy,  city,  town,  township,  parish 
or  other  municipal  division. 

Ori^]— Sec.  505,  Code   of  1892;   K.8.0.   1886,  ch.   168,  sec.  56; 
C.S.C.  ch.  77,  sec.  107;  B.S.C.  1886,  ch.  54,  sec.  138. 
Tr»7/ttHy  "]— See  sec.  609. 
Placed  to  mark  the  boundaries**] — Sec.  531  does  not  make  liable 
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a  surveyor  who  under  government  authority  re-surveys  government 
*'  Indian  lands "  and  in  so  doing  removes  some  of  the  monuments 
erected  on  former  suirey  made  under  the  same  authority.  An  ownet 
may  mark  out  and  re-mark  his  property  as  he  pleases,  and  where  he 
does, so  in  the  exercise  of  the  right  of  ownership  and  the  survey  is  not 
made  pursuant  to  any  agreement  with  an  adjoining  owner  nor  in  the 
exercise  of  some  statutory  power,  there  can  be  no  conviction  under  sec. 
531,  although  the  first  survey  had  been  adopted  by  a  municipality  as 
showing  the  boundaries  and  extent  of  Indian  lands  inside  the  corporate 
limits.    B.  V.  Austin  (1885),  11  Que.  L.B.  76. 

When  the  boundary  between  a  highway  and  contiguous  land  had 
been  settled  ■  by  a  judgment  and  the  boundary  marks  duly  placed,  a 
municipal  council  in  the  province  of  Quebec  has  no  power  or  authority 
to  appoint,  by  resolution,  a  surveyor,  to  draw  another  boundary  line. 
Any  proceedings  by  the  surveyor  without  notice  to  the  parties,  under 
the  resolution,  are  illegal,  and  marks  placed  by  him  are  not  "  lawfully  " 
placed,  within  the  meaning  of  Grim.  Code  sec  532,  and  their  removal 
does  not  amount  to  the  offence  therein  described.  A  prosecution  of  the 
owner  of  the  property,  by  the  corporation,  for  the  offence  in  question, 
is,  under  the  circumstances,  without  probable  cause  and  is  inferentially 
brought  through  malice,  and  makes  the  corporation  liable  for  the  dam- 
ages caused  thereby.  Morissette  v.  Parish  of  St.  Francois  Xavier,  18 
Can.  Cr.  Cas.  291. 

Colour  of  rights — See  see.  541. 

Injuring  or  remoTlng  otker  bovninrjr  markg.^-Exeeptionr-^-Land 
Biffreyor. 

532.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  five  years*  imprisonment,  who  wilfully  defaces,  alters  or 
removes  any  mound,  land  mark^  post  or  monument  lawfully 
placed  by  any  land  surveyor  to  mark  any  limit,  boundary  or 
angle  of  any  concession,  range,  lot  or  parcel  of  land. 

2.  It  is  not  an  offence  for  any  land  surveyor  in  his  operations 
to  take  up  such  posts  or  other  boundary  marks  when  necessary, 
if  he  carefully  replaces  them  as  they  were  before. 

On^in]— Sec.  506,  Code  of  1892,  B.S.C.  1886,  ch.  168,  sec.  27;  6H 
Vict.,  Can.,  ch.  38,  sec.  15;  C.8.C.  ch.  77,  sec.  107;  B.S.C.  1886,  ch.  54, 
sec.  138. 

"  Wilfully  "]— See  sec.  509. 

Colour  of  righfl — See  sec.  541. 

Proof  of  houndary'\ — See  note  to  see.  530. 

Se-iurioey  by  owner^ — See  note  to  see.  531. 
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Trees,  Vegetables,  Moots  and  Plants. 

Ijijurlesi  to  treet$9  et<v— Second  offence. — Subsequent  offence. 

533.  Every  one  is  guilty  of  an  offence  and  liable^  on  snminary 
conviction,  to  a  penalty  not  exceeding  twenty-five  dollars  over 
and  above  the  amount  of  the  injury  done,  or  lo  two  months' 
imprisonment  with  or  without  hard  labour,  who  wilfully  destroys 
or  damages  the  whole  or  any  part  of  any  tree,  sapling  or  shiuby 
or  any  underwood,  wheresoever  the  same  is  growing,  the  injury 
(lone  being  to  the  amount  of  twenty-five  cents,  at  the  least. 

2,  Every  one  who,  having  been  convicted  of  any  su(*h  offence, 
afterwards  commits  any  such  oiTence  is  liable,  on  summary  con- 
viction, to  a  penalty  not  exceeding  fifty  dollars  over  and  above 
the  amount  of  the  injury  done,  or  to  four  months'  imprisonment 
with  hard  labour. 

3'.  Every  one  who,  having  been  twice  convicted  of  any  such 
ofTence,  afterwards  commits  any  such  offence,  is  guilty  of  an 
iudictalxle  offence  and  liable  to  two  years'  imprisonment, 

Ori^tnl— Sec.  508,  Code  of  1892;  E.S.C.  1886,  ch.  168,  sec.  24;  32-33 
Vict.,  Can.,  ch.  22,  sec.  26;  24-25  Vict.,  Imp.,  ch.  97,  sec.  22. 

Describing  the  offence  in  information  and  proceedingsJi — See  sees. 
723-725.  By  sec.  725  an  oflfence  under  sec.  533  may  be  alleged  in  the 
IdDoirin^'tfoifai:'  '"T4U'  deten^MM  idid  cutv -break,  root  up  and  otlier- 
wiBe  destroy  or  damage  a  tree,  sapling  or  shrub,"  and  the  inf-ounation 
or  conviction  is  not  to  be  held  void  as  being  multifarious  or  uncertain, 
))ecause  of  that  form. 

"  Wilfully  "]— See  sec.  509. 

Cotonr  of  riffhf] — Sec  sec.  541. 

Whete  accused  has  an  interest  in  the  property} — See  sec.  641  (2). 

Joint  offenders^ — See  seo.  728. 

Offences  after  previous  conviction] — See  sees.  370,  375-377,  386  (2), 
465,  530,  533-935,  851,  963,  982,  1053,  1081. 

Penalty  on  summary  conviction] — There  is  but  one  penalty  with  a 
maximum  of  the  sum  found  to  be  the  amount  of  the  injury  added  to 
such  further  sum  not  e;xceedin^  .4^25  as  the  justice  imposes  on  a  fii-st 
coBviotion,  .or  $50  on  a  second  aonviction.  Sec.  533  does  not,  as  does 
sec.  539,  direct  that  the  amount  of  the  injury  shall  be  paid  to  the 
person  aggrieved;  but  it  seems  a  reasonable  inference  from  sec.  728 
that  the  magistrate  is  to  direct  that  the  part  of  the  fine  representing 
the  amount  of  injury  done  should  when  realized  from  a  single  defendant 
be  paid  over  to  the  owner  of  the  property  damaged,  although  iu  strict- 
ness the  entire  penalty  belongs  to  the  Crown.    See  B.  v.  Tebo,  1  Terr. 
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L.B.  196.  If  the  penalty  awarded  against  each  of  several  joint  offenders 
include  the  amount  of  the  injury  done,  the  owner  receives  only  the  one 
sum  of  compensation  and  the  excess  belongs  to  the  Crown.  Sec.  728. 
The  damage  is  the  monetary  amount  of  injury  to  the  growing  trees 
and  not  the  consequential  damage  of  replacing  the  injured  tree  by  an- 
other. R.  V.  Whiteman,  Bears.  353,  6  Cox  370,  18  Jur.  434.  Injury  done 
to  several  trees  at  the  same  time  so  as  to  form  one  continuous  transac- 
tion, may,  however,  be  assessed  as  one  sum,  R.  v.  Shepherd,  L.B.  1 
C-C.R.  118,  17  L.T.  482,  11  Cox  C.C.  119.  Permission  given  by  the 
occupant  of  the  land  to  cut  firewood  may  be  an  answer  to  a  charge 
under  533,  although  the  occuprnt  is  a  mere  squatter  without  legal  title. 
Dnmais  v.  Hall,  13  Quebec  L.B.  236. 

Justice  may  discharge  from  first  conviction  on  making  compensa- 
tton] — See  sec.  729. 

Proving  previous  summary  conviction] — See  sees.  757,  982. 

Malicious  damage  to  trees  or  shrubs  in  gardens'] — Where  the  injury 
exceeds  $5  and  the  trees  or  shrubs  are  in  a  park  or  garden  or  in  land 
Itelonging  to  a  dwelling-house,  the  ofiente  is  an  indictable  one  under 
sec.  610  (d). 

Theft  of  trees  and  shrubs]— Code  sees.  373,  374,  395. 

Injuries  to  yegetable  productions  In  garden8«--Snb8eqneiit  offence. 

534.  Every  one  is  guilty  of  an  offencp  and  liable,  on  sum- 
mary conviction,  to  a  penalty  not  exceeding  twenty  dollars  over 
and  above  the  amount  of  the  injury  done,  or  to  three  months' 
imprisonment  with  or  without  hard  labour,  who  wilfully  destroys, 
or  damages  with  intent  to  destroy,  any  vegetable  production 
•growing  in  any  garden,  orchard,  nursery  ground,  house,  hot- 
house, green-house  or  conservatory. 

2.  Every  one  who,  having  been  convicted  of  any  ;5uch  offence, 
afttirwards  commits  any  such  offence  is  guilty  of  an  indictable 
offence,  and  liable  to  two  years'  imprisonment. 

Origin]— Bee.  509,  Code  of  1892;  E.S.C.  1886,  ch,  168,  sec.  25;  32-33 
Vict.,  Can.,  ch.  22,  sec.  27;  24-25  Vict.,  Imp.,  ch.  97,  sec.  23. 

"  WHfuUy  "]— See  sec.  509. 

Colour  of  right] — See  sec.  541.  Jurisdictiom  is  not  ousted  if  more 
damage  was  done  than  was  necessary  to  assert  or  protect  the  alleged 
right.  B.  V.  Clemens  [1898]  1  Q.B.  556,  67  L.J.Q.B.  482;  Heaven  v. 
Crutchley.  68  J.P.  53,  1  L.G.R.  473. 

Cultivaied  roots  or  plants  elsewhere  than  in  gardens,  etc.] — See  sec. 
535. 

Property  interest  of  accused} — See  sec.  541  (2). 
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Growing  in  any  garden,  etc.'] — Bee  note  to  sec.  533. 

Suspending  sentence  on  making  compensation} — See  sec.  729. 

Payment  of  damage  to  person  aggrieved] — See  sec.  728,  and  note  to 
soc.  533. 

Offences  after  previous  conviction] — See  sees.  370,  375-377,  386  (2), 
465,  530,  533-535,  568,  757,  851,  963,  982,  1053,  1081. 

Proving  prevums  summary  conviction] — See  sees.  757  and  982. 

Injuries  to  roots  or  plant  flrrowlng  elsewkere. — Subsequent  offence* 

535.  Every  one  ie  guilty  of  an  offence  and  liable,  on  snmmaiy 
cfonviction,  to  a  penalty  not  exceeding  five  dollars  over  and  above 
the  amount  of  the  injury  done,  or  to  one  month's  imprisonment 
with  or  without  hard  labour,  who  wilfully  destroys,  or  damages 
with  intent  to  destroy,  any  cultivated  root  or  plant  used  for  the 
food  of  man  or  beast,  or  for  medicine,  or  for  distilling,  or  for 
d}"eing,  or  for  or  in  the  course  of  any  manufacture,  and  growing 
in  any  land,  open  or  inclosed,  not  being  a  garden,  orchard  oi 
nursery  ground. 

.  ?.  Every  one  who,  having  been  convicted  of  any  such  offence  • 
afterwards  commits  any  such  offence  is  liable,  on  summary 
conviction,  to  three  mOnihs*  imprisonment  with  hard  labour. 

Origin]— Bee.  510,  Code  of  1892;  B.S.G.  1886,  ch.  168,  sec  26;  32-33 
Vict.,  Can.,  ch.  22,  sec.  28;  24-25  Vict,  Imp.,  ch.  97,  see  24, 

"  Wilfully  "]— See  sec.  509. 

Colour  of  right] — See  see.  541.  Where  the  right  claimed  did  not  in 
fact  exist  and  the  accused  did  more  damage  than  they  could  reasonably 
suppose  was  necessary  for  the  assertion  of  the  right  claimed,  the  con- 
viction will  be  sustained  at  least  in  respect  of  the  excessive  damage. 
Heaven  v.  Crutchley  (1903),  1  L.G.B.  473,  68  J.P.  53,  applying  B.  v 
Clemens  [1898]  1  Q.B.  556. 

Cultivated  root  or  plant] — This  phrase  excludes  uncultivated  mush- 
rooms and  watercress.  Gardner  v.  Mansbridge,  19  Q.B.D.  217,  16  Cox 
281,  57  L.T.  265.  Inappreciable  damage  as  by  trespassing  over  cul- 
tivated grass  land  is  insufficient  to  found  a  charge  under  sec.  535. 
Kley  V.  Lytle,  50  J.P.  308. 

Suspending  sentence  on  first  conviction  if  compensation  made] — See 
sec.  729.  * 

Over  and  above  the  amount  of  the  injury  done"] — See  sec.  728  and 
note  to  sec.  533. 

Offences  after  previous  conviction] — See  sees.  370,  375-377,  386  (2), 
465,  530,  533-535,  568,  757,  851,  963,  982,  1053,  1081. 
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Cattle  and  Other  Animals. 

Attempt  to  injure  or  poison  eattle. 

S36.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
fo  two  years'  imprisonment  who  wilfully, — 

(a)  attempts  to  kill,  maim,  wound,  poison  or  injure  any 

cattle,  or  the  young  thereof;  or, 

(b)  places  poison  in  such  a  position  as  to  be  easily  partaken 

of  by  any  such  animal. 

Ori^n]— Sec.  500,  Code  of  1892 ;  R.S.C.  1886,  ch.  168,  sec.  44 ;  32-3.'>, 
Vict.,  Can.,  ch.  22,  sec.  46;  27-28  Vict.,  Imp.,  ch.  115,  sec.  2. 

"Cattle**  deflnedl—Bee  sec.  2  (5). 

"  WH fully  "]— See  sec.  509. 

Colour  of  righfl — ^See  sec.  541. 

Placing  out  poison} — ^As  to  civil  responsibility  for  placing  out  poison, 
see  Sangster  v.  Eaton,  21  A.B.  (Ont.).  624;  Cook  v.  Midland  [1900] 
A.C.  229. 

Indictment} — ^An  indictment  purporting  to  charge  an  offence  under 
sec.  536,  sub-sec.  (b),  in  laying  out  poison,  but  which  charged  that  the 
poison  was  wilfuUy  placed  in  such  a  position  as  to  be  easily  partaken 
of  by  ''animals"  instead  of  by  "cattle"  (Code  sec.  536),  should  not 
have  been  quashed  on  defendant's  motion,  but  should  have  been  amended 
or  a  new  indictment  in  due  form  preferred.  Bichard  v.  Goulet  (1914), 
23  Can.  Cr.  Cas.  327,  20  Rev.  Leg.  390  (Que.). 

Injury  to  animals  other  than  cattle} — See  sees.  537,  538,  542-544Ar 

Completed  offence  of  killing  'or  wounding  cattle  mdlioiously} — See 
see.  510  (b). 

Arrest  by  peace  officer  without  warrant} — See  sees.  647, 648, 649, 652. 

iBjvries  to  other  animals^— Subsequent  offence. 

53T.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction,  to  a  penalty  not  exceeding  one  hundred  dollars 
over  and  above  the  amount  of  injury  done,  or  to  three  months' 
imprisonment  with  or  without  hard  labour,  who  wilfully  kills, 
maims,  wounds,  poisons  or  injures  any  dog,  bird,  beast,  or  other 
animal,  not  being  cattle,  but  being  either  the  subject  of  larceny 
at  common  law,  or  being  ordinarily  kept  in  a  state  of  confinement, 
or  kept  for  any  lawful  purpose. 

2.  Every  one  who,  having  been  convicted  of  any  such  offence, 
afterwards  commits  any  offence  under  this  section,  is  guilty  of 
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an  indictable  offence,  and  liable  to  a  fine  or  imprisonment,  or 
both,  in  the  discretion  of  the  court. 

Origin]— Code  of  1892,  sec.  501;  B.8.C.  ch.  168,  sec.  45;  S3  yict., 
Can.,  ch.  37,  sec.  16 ;  32-33  Vict.,  Can.,  ch.  22,  sec.  47 ;  24-25  Vict.,  Imp., 
ch.  97,  sec.  41. 

"  WUfully  "]— See  sec.  509. 

Colour  of  rightl — See  sec  541. 

Property  interest  of  accused'l — See  sec.  541  (2). 

Summary  conviction  of  first  offenders] — See  Code  sec.  729. 

Wilfully  killing  dog,  etc.] — The  corresponding  provision  of  the  Eng- 
lish Act,  24  and  25  Vict.,  ch.  97,  sec.  41,  makes  it  an  offence  "  unlaw- 
fully and  malioiousl-y  '*  to  kill,  maim  or  wound  any  dog,  etc.,  while  the 
Code  makes  it  an  offence  "wilfully"  to  kill  (sec.  537)  without  legal 
justification  or  excuse  and  without  colour  of  right  (sec.  541).  It  has 
l)een  held,  however,  that  the  word  "  wilfully  "  as  applied  to  the  offence 
under  Code  sec.  205  of  wilfully  committing  an  indecent  act,  implies 
that  the  act  was  done  with  evil  intent,  and  without  any  justifiable 
excuse.  Ex  parte  O'Shaughnessy,  8  Can.  Cr.  Cas.  136;  compare  B.  v. 
Graf,  15  Can.  Cr.  Cas.  200.  19  O.L.B.  238.  This  would  indicate  that 
there  is  very  little  distinction  between  the  two  enactments. 

Under  the  English  Act  it  was  held  a  defence  in  a  prosecution  against 
a  gamekeeper,  who  shot  a  dog  straying  near  some  pheasants  confined  for 
breeding  purposes  in  an  aviary,  to  show  that  the  act  was  done  in  the 
bona  fide  belief  that  it  was  necessary  for  the  protection  of  his  master's 
property.  Miles  v.  Hutchings  [1903]  2  K.B.  714;  Armstrong  v.  Mitchell, 
20  Cox  497.  But  the  mere  trespassing  would  seem  not  to  be  suflRcient. 
Ibid.;  Daniel  v.  Janes,  2  C.P.D.  351,  and  Smith  v.  Williams  (1892),  9 
Times  L.B.  9,  37  Sol.  J.  11,  doubted." 

On  a  charge  under  sec.  537  for  wilfully  killing  a  dog,  reference  may 
lie  had  to  tlie  rules  of  the  common  law  under  Code  sec.  16  for  ascertain- 
ing whether  the  dog  was  killed  under  circumstances  amounting  to  a  legal 
justification  or  excuse^  and  by  Code  aeq»  541  a  oonvicti^  is  noit  to  he 
made  unless  the  killing  of  the  dog  was  done  not  only  without  legal 
justification  or  excuse  but  without  colour  of  right.  O'Leary  v.  Thefrien 
(1915),  25  Can.  Cr.  Cas.  110  (Que.). 

A  defence  to  a  criminal  charge  of  wilfully  killing  a  dog  which  waa 
trespassing  on  the  property  of  the  accused  is  made  out  if  it  be  shown 
that  the  dog  was  killed  under  necessity  for  the  purpose  of  protecting 
the  defendant's  hens  in  the  stable  where  the  dog  had  gone;  and  where 
it  is  shown  that  the  hens  were  in  peril  from  the  dog  at  the  moment 
when  the  shot  was  fired  because  of  the  prol>abiUty  that  the  dog  would 
attack  them ;  it  was  not  obligatory  on  the  defendant  to  await  the  actual 
attack  before  shooting  the  trespassing  animal.     Ibid. 

Punishment  on  summary  conviction] — Sec.  537  (former  sec.  501)  pro- 
vides that  the  guilty  person  shall  be  liable  on  summary  convietion  (1)  to 

6T8 


MlSCHIBP  [§8«7] 

a  penalty  not  exceeding  $100,  etc.,  or  (2)  to  three  months*  imprisonment 
absolute,  with  or  without  hard  labour.  But  he  is  not,  under  that  sec- 
tion, liable  to  both,  or  to  the  latter  in  default  of  payment  of  the  former. 
That  section  does  not  specify,  as  many  sections  do,  what  imprisonment 
the  justice  may  impose,  in  default  of  the  pecuniary  penalty,  in  order  to 
enforce  payment.  When  the  justice  comes  to  make  the  conviction^  and 
provide  for  the  enforcement  of  the  money  penalty,  he  must  look  else- 
where. Sec.  739,  sub-sec.  (b)  deals  with  this  matter,  namely,  the  limits 
and  manner  of  imprisonment  which  may  be  imposed  "in  default  of 
payment  of  the  penalty."  There  are  two  branches:  First,  if  the  pro- 
vision, for  the  breach  of  which  the  defendant  is  suinmoncd,  AJieciiles  the 
manner  and  limit  of  imprisonment  which  may  be  impose^,  tfc$^  the 
justice  is  guided  by  that;  and  second,  if  he  does  not,  then  this  subsec- 
tion itself  supplies  the  guide,  namely,  it  provides  that  the  imprisonment 
is  not  to  exceed  three  months.  Sec.  537  does  not  specify  **  imprison- 
ment or  the  term  of  imprisonment,"  i.e.,  which  is  to  follow  in  default  of 
payment  of  the  penalty.  E.  v.  Horton.  3  Can.  Cr.  Cas.  84;  31  N.S.R. 
217;  Eeg.  v.  Turnbull,  16  Cox  C.C.  110;  R.  v.  Tynemouth  Justices,  16 
Q.B.D.  747;  82  L.T.  84. 

"  Over  and  above  the  amount  of  the  injury  "] — Sec.  728  contained  in 
Part  XV,  as  to  summary  convictions,  provides  that  "when  several  per- 
sons join  in  the  commission  of  the  same  offence,  and  upon  conviction 
thereof  each  is  adjudged  to  pay  a  penalty  which  inclndes  the  value  of 
the  property  or  the  amount  of  the  injury  done,  no  further  sum  shall 
be  paid  to  the  person  aggrieved  than  such  amount  or  value  and  cbsts, 
if  any,  and  the  residue  of  the  penalties  imposed  shall  be  applied  in  the 
same  manner  as  other  penalties  imposed  by  a  justice  are  directed  to  be 
applied:"  '        ! 

That  provision  is  of  importance  as  indicating  that  the  person 
aggrieved  may  be  awarded  the  amount  of  the  injury  included  in  the 
fine  imposed..  Where  several  persons  are  convicted  of  the  one  offence 
each  may  have  to  pay  the  full  amount  of  the  injury,  but  the  excess 
after  making  compensation  to  the  party  aggrieved 'goes  for  public  pui^- 
poses  in  like  manner  as  the  part  oi  each  fine  which  is  over  an^*  above 
the  amount  of  the  injur>\  Sec  728  seems  to  imply  that  where  a 
statute  authorizes  a  justice  to  impose  a  fine  which  includes  the  amount 
of  the  injury  he  may  further  direct  that  the  latter  amount  when  realized 
shall  be  paid  to  the  person  injured,  whether  several  persons  join  in  the 
commission  of  the  offence  or  not.  The  contrai'y  view  was  taken,  how- 
ever, in  B.  V.  Cook,  16  Caii.  Cr.  Cas.  234  (P.E.I.),  where  it  was  held 
that  on  a  summary  conviction  under  sec.  537,  for  wilfully  killing  a  dog, 
the  whole  penalty,  which  is  not  to  exceed  $100  "over  and  above  the 
amount  of  injury  done/*  belongs  to  the  Crown,  and  there  is  no  jurisdic- 
tion except  under  sec.  729  to  aw^rd  damages  to  be  paid  to  the  owner 
of  the  dog.  Where  the  adjudication  was  that  the  defendant  pay  a  fine 
of  $1  and  exists  and  further  pay  the  owner  $$0  damages  for  the  loss  of 
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the  dog,  the  summary  conviction  will  be  amended  by  striking  out  the 
award  of  damages.  And  an  amended  conviction  imposing  a  fine  of  $21 
is  bad  as  not  conforming  with  the  adjudication.  In  the  same  case  it 
was  held  that  Code  sec.  539,  which  empowers  the  magistrate  in  certain 
cases  to  award  compensation  up  to  $20  to  the  person  aggrieved  does 
not  apply  to  the  offence  of  killing  a  dog  for  which  Code  sec.  537 
provides  a  punishment.    B.  v.  Cook,  16  Can.  Cr.  Cas.  234  ,(P.£.I.). 

"Not  being  caf«c"]— See  Code  sees.  2  (5),  510  (b),  536,  538,  542, 
544,  544a. 

Threats  by  letter  to  injore  eattle. 

538.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who  sends,  delivers,  or  utters,  or 
directly  or  indirectly  causes  to  be  received,  knowing  the  content^ 
thereof,  any  letter  or  writing  threatening  to  kill,  maim,  wound, 
}K>ison  or  injure  any  cattle. 

Ori^n]~<;ode  of  1892,  sec.  502;  B.S.C.  1886,  ch.  173,  sec.  8. 

"Ca«Zc"]— See  sec.  2  (5). 

Written  threats  to  bum  buUding} — See  sees.  516,  748. 

Letters  demanding  money  by  threats'] — See  sec.  451. 

Kequiring  convicted  person  to  give  recognizance  for  good  behaviour] 
—See  sees.  1058  and  1059. 

Postal  offences  gcn€rally]'-See  Code  sees.  3,  209,  265,  364,  366,  366. 
400,  407,  449,  451,  510d,  516,  538,  867,  869,  and  the  Post  Office  let, 
B.S.C.  1906,  ch.  66. 

Blackmail,  threats  and  intimidation] — See  sees.  216  (h),  265,  332 
450,  451.  452,  453,  454,  501,  516,  538,  578,  748. 

Cases  not  Specially  Provided  for. 

Injuries  to  other  property. — Penalty^— Damac^ 

539.  Every  one  who  wilfully  commits  any  damage,  injury 

or  spoil  to  or  upon  any  real  or  personal  property,  either  cor- 
poreal or  incorporeal,  and  either  of  a  public  or  private  nature, 
for  which  no  punishment  is  hereinbefore  provided,  is  guilty  of 
an  offence  and  liable,  on  summary  conviction,  to  a  penalty  not 
exceeding  twenty  dollars,  and  such  further  sura,  not  exceeding 
twenty  dbllars,  fLs  appears  to  the  justice  to  be  a  reasonable  corn- 
pensation  for  the  damage,  injury  or  spoil  so  committed,  to  be 
paid  in  the  case  of  private  property  to  the  person  aggrieved. 

2.  If  such  sums  of  money,  together  with  the  costs,  if  ordered, 
are  not  paid  either  immediately  after  the  conviction,  or  within 
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such  period  as  the  justice,  at  the  time  of  the  conviction  appoints, 
the  justice  may  cause  the  offender  to  be  imprisoned  for  any  term 
not  exceeding  two  months,  with  or  without  hard  labour. 

Oriffin]Sec.  511,  Oode  of  1892;  B.ap.  1886,  eh.  168,  see.  59,  53 
Vict.,  ch.  37,  see.  18;  Malicious  Damage  Aet,  1861,  Imp.,  see.  52. 

WUfully  commits  awy  damagel — ^By  Code  see.  509  it  is  enacted  that 
for  the  purposes  of  Part  Yin  every  one  who  causes  any  event  by  an 
aet  which  he  knew  would  probably  cause  it,  being  reckless  whether  such 
event  happens  or  not,  is  deemed  to  have  caused  it  "wilfully."  If  the 
driver  of  a  milk  waggon  adds  water  to  the  milk  so  as  to  increase  the 
quantity  and  appropriate  to  his  own  use  the  excess  proceeds  of  sale 
without  the  knowledge  of  his  employer,  he  is  guilty  of  maliciously 
damaging  the  milk.  Boper  v.  Knott  [1898]  1  Q.B.  868,  67  L.J.Q.B.  574, 
62  J.P.  375. 

Sec.  539  does  not  apply  to  a  mere  act  of  trespass  where  the  damage 
is  so  small  as  to  be  inappreciable.  Eley  v.  Lytle  (1885),  50  J.P.  308. 
There  must  be  a  flnBing  by  the  justice  of  actual  damage,  however  small ; 
fictitious  or  implied  damages  assumed  because  of  the  act  being  a 
trespass  will  not  support  a  conviction  under  this  section.  Ibid.;  Gay- 
ford  V.  Ohouler  [1898]  1  Q.B.  316,  67  L.J.Q.B.  404,  62  J.P.  165; 
Gardner  v.  Mftnsbridge,  19  Q.BJ>.  217 ;  B.  v.  Hexham  Justices,  3  Times 
L.B.  465;  Hamilton  v.  Bone,  52  J.P.  726,  16  Ck>x  437. 

Partial  or  total  interest  of  offender  ^  damaged  property] — ^Where 
the  offence  consiets  in  an  injury  to  anything  in  which  the  offender  has 
an  interest,  the  existence  of  such  interest,  if  partial,  shall  not  prevent 
his  act  being  an  offence,  and  if  total,  shall  not  prevent  his  act  being  "an 
offence,  if  done  with  intent  to  defraud.    Code  see.  541  (2). 

Legal  fustifioation  or  excuse"] — See  Ck>de  sees.  16,  540,  and  541. 

Colour  of  right} — See  sees.  540,  541.  A  charge  of  wilful  damage 
under  Code  sec.  539  may  be  answered  by  showing  that  the  accused 
acted  under  a  fair  and  reasonable  supposition  of  right  to  do  the  act 
complained  of.  Code  sec.  540;  B.  v.  Adamson  (1916),  9  W.W.B.  1130; 
re  Adamson,  33  W.L.B.  566  (Sask.). 

Parliament  must  be  taken  to  have  invested  Justices  of  the  Peace 
with  jurisdiotion  to  summarily  try  all  informations  for  wilful  damage  to 
property  for  which  no  punishment  is  provided  in  the  preceding  sections, 
and  in  order  to  try  such  informations  they  must  of  necessity  in  each 
case,  if  it  is  raised,  determine  the  question  as  to  whether  or  not  the 
person  charged  *' acted  under  a  fair  and  reasonable  supposition  that 
he  had  a  right  to  do  the  act  complained  of."  If  the  justice  determines 
that  the  defendant  did  act  under  such  a  supposition  he  is  not  liable 
on  suihmary  conviction  to  the  penalty  prescribed.  If  the  justice  deter- 
mines  that  he  did  not  act  under  such  a  supposition,  he  is  liable.  It 
cannot,  therefore,  reasonably  be  argued  that  the  raising  of  the  question 
of  the  fair  and  reasonable  right  to  do  the  act  of  itself  ousts  the 
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magistrate's  jurisdiction.  Sp.  far  from  that  being  the  case;  the  magis- 
trate's jurisdiction  under  the  sees.  539. and  540  exists  and  continues 
unless  and  until  it  is  found  by  him  that  the  person  acted  under  a  fair 
and  reasonable  supposition  that  he  had  a  right  to  do  the  act  complained 
of.  Ex  p(M-t&  Murphy  ( 1917),  29  Can.  Or.  Cas.  1  (NJ3.) ;  White  v  Feast, 
L,R.  7,  Q.B.  353. 

The  dootrine  that  the  jurisdiction  of  inferior  courts  is  ousted  when 
the  title  to  land  comes  into  question  does  nut  apply  to  cases  where  the 
question  of  title  is  necessarily  involved  in  the  matter  whieh  sueh  courts 
ara  f^uired  by  statute  to  determine^  Ex  parte  Murphy,  si^ra ;  So. 
parte  Vaughan,  LtR.  2  Q.B.  115.  If  the  accused  claimed  upon  the  trial 
that  he  did  the  act  complained  of  under  a  claim  of  ownership  of  the 
property^  it  would  have  been  the  duty  of  the  magistrate  to  cojiaider  such 
claim  as  the: only  evidence  adduced  which  bore  upon  the  question  as  to 
whether  the  act  w^as  done  under  such  a  supposition  of  right  as  is  pro- 
vided by  sec.  540,  and  the  magistrate's  jurisdiction  would  not  have  been 
ousted  by  the  title  to  land  thus  coming  into  question. .  Ex  parte  Murphy, 
supra,;  Manficst  error,  of  the  magistrate  in  the  determination  of  the 
question  of  the  fairness  and  reasonableness  of  the  elaim  of  right  would 
be  a  maftflT  for  renaedy  by  way  of  appeal  to  the  County  Court,  and 
possibly  in  some  eases  by  way  of  jpertipvari  for  want  of  jurisdiction. 
Where  an  appeal  to  the  Distdct'or  County  Court  is  the  more  appropriate 
remedy  a  certiorari  may  be  ref osed  for  that  reason.  Ex  parte  Murpikyi 
supra.  The  magistrate's  jurisdiction  could  only  be  ousted  by  proof 
th^t  the  applicant  diid  the  act  complained  of  under  a  fair  and  reason- 
able supposition  that  he  had  a  right  to  do  it  and  it  is  for  him  to  make 
that  proof.  R,  v.  Adamson,  (1916)  9^  W.WJl.  1130,  33  W.L.B.  566; 
ex  parte  Murphy  (1917),  29  Can.  Cr.  Cas.  1  (N.B.) ;  B.  v.  Davy,  4  Can. 
Cr.  Cas.  28,  27  A,B.  508  (Ont.) ;  B.  v.  Daigle,  15  Can.  Cr.  Cas.  58; 
B.  V.  Watier,  17  Can.  Cr.  Cas.  9;  B.  v.  Johnson,  8  Can.  Cr.  Cas.  123. 
A  summary  conviction  made  notwithstanding  evidence  which  should  have 
oonvineed  the  justices  .of  this  fair  claim  of  right  will  be  quashed  on 
oertioraii  if  thore  was  no  evidence  before  the  magistrate  to  disprove  or 
discredit  such  fair  claim  of  right.  B.  v»  Adamson  (1916),  9  W.tV.B. 
1130,  (a  ease  of  statutory  right  to  pass  over  a  temporary  road  directed 
by  naunicipal  ordinance  to  be  laid  out  over  private  property). 

Awardinff  oompensation  on  attminary  conviction  of  joint  offenders] — 
See  sec.  728,  .         . 

Where  damage  exceeds  $20 J — See  sec.  510. 

Conviction  to  Specify  the  wilful  act,  etc.] — A  conviction,  should 
specify  the  particular  act  done  and  that  it  was  done  wilfully  and  should 
state  also  what  real  or  personal  property  was  damaged  and  the  Amount 
of  damage.  B.  v.  Leary,  8  Can.  Cr.  Cas.  141 ;  B.  v.  Spain,  18  Ont.  B. 
385;  B.  V.  Coulson,  24  Ont.  B.  246,  B.  v.  Caswell,  20  U.C.C.P.  275;  R^ 
Donelly,  20  U.C.C.P.  165;  Smith  v.  Moody  [1003]  1  K.B.  56.  But  tlie 
lack  of  certain  details  in  the  manner  of  charging  the  offence  either  m 
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Sabotage] — *'  Sabotage  "  is  a  ward  imported  from  France  and  refers 
to  the  heavy  wooden  boot  of  the  French  workman  which  is  espeeially 
designed  to  break  up  machinery  and  destroy  property.  WilfuJ  injury 
secretly  done  by  factory  workmen  to  the  machinery  and  plant  upon 
which  they  are  employed  and  intended  as  a  method  of  retaliation  for 
failure  to  grant  increased  wages  is  commonly  designated  in  "act  of 
sabotage/'  but  the  phrase  is  not  used  in  the  Code.  Where  none  of  the 
preceding  sections  of  Part  VIII  apply  to  the  particular  facts,  sec.  539 
seems  applicable  to  such  offendes,  where  the  damage  is  less  than  $20 
and  sub-see.  (s)  of  sec.  510  where  the  damage  is  $20  or  more. 

Petty  trespasses  putUshahle  under  pro^svMial  law] — See  B.S.O.  1914, 
ch.  111. 

Limitation. 

KxeepMoB  to  sec;  5tt^— Fair  clain  of  rlghtr--'8portiiig  Ire8|m808ii« 

540.  Nothing  in  the  last  preceding  section  extends  to, — 
(a)  any  case  where  the  person  acted  under  a  fair  and  reason- 
able supposition  that  he  had  a  right  to  do  the  act 
complained  of ;  or, 
(6)  any  ti*espa,^8,  not  being  wilful  and  malicious,  committed 
iii  hunting  or  fishing,  or  in  the  pursuit  of  game. 

Ori^]— See.  511,  Code  of  1892|  B.S.O.  18d&,  ch.  168,  sec.  59;  53 
Vict.,  ch.  87,  sec.  18;  32-33  Vict.,  Can.,  eh.  22.  sec.  60;  24-25  Vict,, 
Imp.,  ch.  97,  sec  52. 

Fair  and  reasonable  supposition  of  right] — ^Whether  or  not  the  sup- 
position of  right  relied  upon  was  a  **  fair  and  reasonable  one "  is  a 
question  primarily  left  to  the  justice  to  decide,  subject,  of  course,  to 
any  right  of  appeal.  See  Code  sees.  749  et  seq.,  761-769.  It  is  not 
enough  that  the  accused  believed  he  had  a  right  to  do  the  act  com- 
plained of,  if  such  belief  was  quite  unreasonable.  Ex  parte  Murphy 
(1917),  29  Can.  Cr.  Cas.  1  (N.B.) ;  B.  v.  Davy,  27  A.R.  508,  4  Can.  Cr. 
Cas.  28  (Ont.) ;  Brooks  V;  Hamlyn,  63  J.P.  215,  79  L.T.  734;  White  v. 
Feast,  L.R.  7  Q.B.  353,  36  J.P.  436.  And  there  may  be  a  conviction 
notwithstanding  a  claim  of  right  reasonably  made,  if  the  defendant 
does  more  damage  than  could  reasonably  be  supposed  to  be  necessary 
for  its  assertion  or  protection.  B.  v.  Clemens  [1898]  1  Q.B.  566,  67 
LJ.Q.B.  482,  78  L.T.  205. 

Where  rural  municipalities  had  a  statutory  right  to  open  temporary 
roads  across  private  property  and  the  municipal  council  had  parsed  a 
resoliktion  purporting  to  give  the  defendant  and  her  agents  the  right  to 
cross  the  informant's  land,  in  pursuance  of  which  defendant  instnictod 
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her  agent  to  cross  the  land  with  a  load  of  hay,  believing  that  she  had 
the  right  to  do  so,  an  inference  is  raised  that  the  defendant  acted  under 
a  fair  and  reasonable  supposition  of  right,  dlBplaeing  the  liability  to 
summary  proceedings  under  sec.  539  for  wilful  injury  to  property;  and 
where  there  was  no  evidence  to  the  contrary,  the  justices  were  without 
jurisdiction  and  their  summary  conviction  of  defendant  was  quashed 
on  certiorari.  B.  v.  Adamson  (1916),  9  W.W.B.  1130,  25  Can.  Or.  Gas. 
440,  9  S.L.B.  91. 

The  language  of  sec.  540  qualifies  the  restriction  on  the  jurisdiction 
of  the  magistrate  in  a  way  which  does  not  appear  in  sec  705,  which 
latter  section  is  a  positive  ouster  of  jurisdiction  in  assault  cases  in 
which  "any  question  arises"  as  to  the  title  to  lands,  etc.  In  either 
case  a  mere  pretence  of  a  right  would  not  oust  jurisdiction.  Arnold  v. 
Morgan  [1911]  2  Q.B.  314, 

But  it  seems  that  under  sec.  709  in  a  case  of  assault  when  there  is  a 
bona  fide  claim  of  right  material  to  the  decision,  the  justice  has  no 
jurisdiction  to  determine  either  the  existence  of  the  right  or  to  deter- 
mine whether,  in  the  case  before  him,  there  has  bMn  an  excessive  meer  of 
the  alleged  right.    Bex  v.  Cork  JJ.  (Ir.)  [1913]  2  I.B.  391. 

Under  sec.  540  the  justice  may  find  an  excess  of  force  quite  unneces- 
sary for  the  maintenance  of  the  alleged  right,  and  convict  in  respect 
of  the  excess.  Ex  parte  Smith  (1890),  7  Times  L.B.  42;  B.  v.  Clemens 
[1898]  1  Q.B.  556,  L.J.Q.B.  482. 

The  justice  is  to  decide  whether  the  evidence  supporting  a  claim  of 
right  under  sec.  540,  is  true.  Beeve  v.  Stonham,  43  J.P.  732.  So  if  the 
justice  disbelieves  an  alleged  oral  agreement  set  up  to  justify  breaking 
padlocks  to  a  shop,  the  conviction  will  be  sustained  on  certiorari  if  there 
is  no  evidence  other  than  the  discredited  testimony  to  show  a  bona  jide 
claim  of  right.  Beeve  v.  Stonham,  43  J.P.  732.  The  court  on  certiorari 
may  find  that  the  justice  had  no  evidence  before  him  on  which  he  could 
reasonably  find  that  the  claim  of  right  made  by  the  accused  was  absurd 
in  law,  and  may  in  that  event  quash  a  conviction  made  by  a  justice  who 
found  in  favour  of  the  bona  fides  of  the  accused,  but  against  him  on 
the  question  of  the  reasonableness  of  the  claim  of  right.  Travis  ▼. 
West  (1894),  cited  Stone's  Justice,  39th  ed.,  900;  Scott  v.  Baring  (1895), 
64  L.J.M.C.  200,  72  L.T.  495. 

If  the  evidence  should  have  convinced  the  justices  that  the  applicant 
"acted  under  a  fair  and  reasonable  supposition"  of  a  right  to  do  the 
act  complained  of,  and  there  was  no  evidence  to  the  contrary,  the 
justices  were  not  justified  in  convicting;  Paley  on  Convictions,  8th  ed., 
p.  157 ;  and  the  conviction  will  be  quashed  on  oeriiorari,  and  any  moneys 
which  have  been  paid  under  the  conviction  will  be  ordered  returned  to 
the  applicant.  B.  v.  Adamson  (1916),  9  W.W.B.  1130,  9  Sask.  L.B.  91, 
33  W.L.B.  566,  25  Can.  Cr.  Cas.  440.  The  mere  raising  of  the  question 
of  fair  and  reasonable  right  does  not  oust  the  magistrate's  jurisdiction; 
the  jurisdiction  exists  and  continues  unless  and  until  he  finds  (or  on  the 
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evidence  waB  bound  to  find)  that  the  person  aeted  under  m  fair  and 
reasonabie  supposition  that  he  had  a  right  to  do  the  aet  complained  of. 
Bz  parte  Murphy  (1917),  29  Can.  Gr.  Caa.  1  (N3.) ;  same  case^.  B.  t. 
Hullins,  29  Can.  Or.  Caa.  1  <K.B.) ;  White  ▼.  Feast,  L.B.  7  Q.B.  353, 
36  J.P.  436;  B.  v.  Davy,  27  A.B.  SOB,  4  Can.  Cr.  Cas.  28  (Ont.) ;  Bx 
parte  Vaugrhan,  UB.  2  q!b.  115. 

Onus  of  proofs — It  is  for  the  defendant  to  make  the  proof  of  fair, 
and  reasonable  supposition  of  right  if  he  claimB  to  oust  the  jurisdiction 
of  the  magistrate  on  that  ground.    Mx  parte  Murphy  (1917),  29  Can. 
Cr.  Cas.  1  (N.B.)  *;  same  case,  B.  v.  Mullins,  29  Can.  Cr.  Cas.  1  fN.B.). 

Certiorari  and  prohibition  on  question  of  ouster  of  magistrate's 
jurisdiction] — In  dealing  with  the  *'  extraordinary  remedies  "  (Code  sec. 
1120  et  seq.)  of  certiorari,  habeas  corpus  and  prohibition,  the  question 
in  each  case  is  whether  the  finding  of  the  facts  on  which  the  magis- 
trate's decision  is  based  is  submitted  to  the  magisltrate  or  not.  The 
question  whether  the  magistrate's  jurisdiction  begins  when  a  certain 
state  of  facts  actually  exists  or  when  that  state  of  facts  is  alleged,  may 
depend  on  the  form  of  the  statute  conferring  the  jurisdiction.  If  he 
is  the  person  appointed  with  jurisdiction  to  try,  inter  alia,  that  question 
of  fact,  he  does  not  act  without  jurisdiction  by  coming  to  a  wrong 
deeision.  So  where  a  tax  official  had  jurisdiction  to  report  for  taxation 
if  he  "discovers"  that  a  person  chargeable  had  not  made  a  return,  a 
writ  of  prohibition  will  not  be  granted  to  restrain  proceedings  upon  the 
assessment  unless  it  can  be  shown  that  there  were  no  grounds  upon 
which  the  official  in  question  could  honestly  have  believed  that  the  person 
assessed  was  chargeable.  B.  v.  Adamson  (1916),  9  W.W.B.  1130,  9 
Bask.  L.B.  91,  26  Can.  Or.  Cas.  440,  33  W.L.B.  566.  The  jurisdiction 
based  upon  a  certain  official  "discovering"  a  certain  state  of  facts  meant 
that  he  must  have  honestly  come  to  that  conclusion  upon  the  informa- 
tion in  his  possession.  B.  v.  Bloomsbury  Income  Tax  Commissioners 
[1915]  3  K.B.  768, 131  Times  L.B.565.  Sometimes  jurisdiction  is  conferred 
only  when  a  state  of  things  actually  exists;  but  as  a  general  rule  juris- 
diction is  conferred  not  conditionally  upon  the  actual  existence  of  a 
state  of  things  but  upon  information  of  the  existence  of  a  state  of 
things.  In  such  cases  the  decision  of  the  question  whether  the  state  of 
things  exists  or  not  is  part  of  the  jurisdiction  conferred  upon  the 
tribunal,  and  then,  provided  the  tribunal  applies  >the  proper  test  for  the 
decision  of  the  question,  the  superior  court  does  not  interfere  either 
by  prohibition,  certiorari  or  habeas  corpus.    Brittain  v.  Kinnaird  (1819)^ 

1  Brod.  &  B.  432;  B.  v.  Bolton  (1841),  1  Q.B.  66;  Allen  v.  Sharp 
(1848),  2  Ex.  352;  Brown  v.  Cocking  (1868),  L.B.  3  Q.B.  672;  Elston 
V.  Bose  (1868),  LJt.  4  Q.B.  4;  B.  v.  Clerkenwell  Commissioners  [1891] 

2  Q.B.  879;  Cave  v.  Mountain  (1840),  1  Man.  &  G.  257;  Liverpool  Gas 
Co.  V.  Everton  (1871),  L.B.  6  C.P.  414;  B.  v.  Bradford  [1908]  1  K.B. 
365;  B.  V.  Mom  Hill  Camp  Commanding  Officer  [1917]  1  KB.  176, 
86  Iur.K3»  410.    Where  the  remedy  by  appeal  or  stated  ease  is  avail- 
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ftble,  the  magistrate  or  inferior  court  should  be  asked  to  certify  the  facts 
in  such  detail  along  with  his  ftndiiigs  thereon  that  the  question  of  law 
sought  to  be  raised  thereon  can  be  brought  before  a  superior  court  in 
that  waj.  •  As  to  cases  stated  by  justices  in  snmmary  conviction  mat- 
ters (Code  Part  XV),  see  Cr.  Code  setes.  761-769. 

Assault  and  battery  cases  where  title  to  lands  involved] — See  sec.  709. 

MIsehief.—C'olour  of  right — Partial  Inti^reflt,— Fran^ 

541.  Nothing  shall  he  an  offence  under  any  of  the  foregoing 
provi.sions  of  this  Part  unless  it  is  done  without  legal  justification 
or  excuse,  and  without  colour  of  right. 

2.  Where  the  offence  consists  in  an  injury  to  anythinp:  in 
which  the  offender  has  an  interest,  the  existence  of  such  interest, 
if  partial,  shall  not  prevent  his  act  being  an  offence,  and  if  total, 
shall  not  prevent  his  act  being  an  offence?,  if  done  with  intent  to 
defraud. 

Origin]— Code  of  1892,  sec,  481;  R.S.C.  1886.  ch.  168,  sec.  61, 

Justification  or  excuse] — See  Code  sec.  16,  under  which  all  rales  and 
principles  of  the  common  law  wliich  render  any  circumstances  a  justi- 
fication or  excuse  for  any  act,  or  a  defence  to  any  charge,  shaU  cemain 
in  force  and  ))e  applicable  to  any  defence  to  a  charge  under  the  Code 
except  in  so  far  as  they  are  thereby  altered  or  are  inoonsistent 
therewith. 

With  the  exception  of  the  rule  of  sec.  56,  which  justifies  the  owner 
or  lawful  possessor  of  moveable  property  in  resisting  the  taking  of  it 
by  a  trespasser,  the  Code  contains  no  provision  to  the  effect  that  a  per* 
son  may  use  force  in  defence  of  his  moveable  property.  Nevertheless 
sec.  16  makes  it  dear  that  *'  all  rules  and  principles  of  the  common  lavr 
which  under  any  circumstances  render  a  justification  or  excuse  for  any 
act  or  a  defence  to  any  charge  **  remain  in  force. 

In  Miles  v.  Hutchings  [1903]  2  K.B.  714,  72  L.J.K.B.  775,  the  facta 
were  that  an  information  had  been  laid  against  a  gamekeeper  for  un- 
lawfully and  maliciously  killing  a  dog,  that  the  dog  was  at  the  time 
near  an  aviary,  in  which  pheasants,  the  property  of.  the  gamekeeper's 
master,  were  at  the  time  confined  for  breeding  purposes;  and  the  court 
hold  that  the  test  of  the  gamekeeper's  liability  was  whether  he  acted 
under  the  bona  fide  belief  that  what  he  was  doing  was  necessary  for 
the  protection  of  his  master's  property  and  that  it  was  Uie  only  way 
in  which  the  property  could  be  protected.  And  see  Code  see.  537,  539, 
and  notes  to  same.  Injury  done  to  property  in  reckless  disregard  of 
conseqoencM  is  to  be  considered  a  wilful  act;.    Sec.  &09, 

Ignorance  of  the  law  (see  Code  sec  22)  or  igntrance  of  his  legal 
rights  by  the  party  charged  will  not  be  an  excuse.    He  must  have  an 
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h(»nest  belief  in  the  state  of  facts  which  if  true  would  give  him  a  le^al 
right.    B.  V.  Watier,  17  Can.  Cr.  Cas.  9,  at  15.  (Y:T.). 

Sec.  541  (1)  of  the  Cr.  Code  which  declares  that  as  to  certain 
offences  (inter  alia,  wilful  damage  to  property)  the  act  must  have  been 
done  "  without  legal  justifieatidn  or  excuse  and  without  colour  of 
right,"  is  to  be  construed-  as  a  proviso  or  exception  which  forms  a  mat- 
ter of  defence  or  excuse  butn(*cd  not  be  forWiaTiy  atleged'ln  ftnJfrfofnia- 
tion  or  conviction.    B.  v.  Gill,  14  Can.  Cr.  Cas.  294,  l^O.'L.'ft.  2t?4. 

Colomr  af  ri^ht} — In  the  case  of  Bogina  v.  Davey,  27  A.B^(0!)t.) 
508,  4  Can.  Cr.  Caa.  28,  the  rule  laid  down  by  Lister,  J.A.,  who  delivered 
the  judgment  of  the  court,  was :  *'  It  is,  I  think,  settled  that  an  honest 
belief  on  the  part  of  the  person  charged  that  he  has  the  right  to  do  the 
act  does  not  oust  the  magistrate's  jurisdiction;  What  the  section  of  the 
Code  requires  in  >order  to  oust  the  jurisdiction  of  the  magistrate  is 
that  the  act  shall  be  done  under  a  fair  and  reasonable  supposition  of 
right.  Whether  such  supposition  is  warranteid  is  for  the  magistrate  to 
determine  on  the  evidence." 

•*  The  context  of  the  words  shows  the  sense  in  which  they  are  used 
in  this  section.  Legal  justification  or  excuse  is  au  answer  to  a  criminal 
charge  under  this  part  of  the  Act  as  it  would  be  in  a  civil  action. 
Then  follow  the  words,  'and  without  colour  of.  right.'.  This  means 
an  honest  l)elief  in  a  state  of  facts  which,  if  it  existed,  would  be  a 
legal  justification  or  excuse.  This  would  not  be  an  answer  to  a  civil 
action,  but  it  is  properly  made  an  answer  to  a  criminal  charge,  because 
it  takes  away  from  the  act  its  criminal  character."  B.  v.  Johnson,  7 
O.L.B.  625,  8  Can.  Cr.  Cas.  128. 

"  To  do  an  act  in  ignorance  that  it  is  prohibited,  by  law  is  not  to 
do  it  with  colour  of  right.  There  must  bo  at  least  an  honest  belief  in 
the  existence  of  a  .state  of  facts  which,  if  it  a(*tually  existed,  would 
at  law  justify  or  excuse  the  act  done."  Reglna  y.  Fet/er  (1900),  19  N. 
Zeal.  L.B.  438;  R.  v.  Daiglo,  15  Can.  Cr.  Cas.  55. 

It  is  a  claim  of  right  or  title,  honestly  raised  and  really  believed  in, 
whether,  in  fact,  such  right  or  title  really  exists  or  not.  There  may 
be  a  good  colour  of  right  if  the  title  sei  up  be  only  colourable  if  made 
sincerely.  B.  v.  Baigle,  15  Can.  Cr.  Cas.  55;  Watkins  v.  Major,  L.R. 
10  C.P.  661;  Cornwall  v.  Saunders,  3  B.  6c  8.  206;  Scott  v.  Baring, 
18  Cox  128,  72  L.T.  495. 

Intent  to  defraud  where  accused  is  entire  owner  of  property  de- 
gtroyedl — Notwithstanding  the  fact  that  the  accused  may  wholly  own 
the  property  destroyed  or  attempted  to  be  destroyed,  the  ofPehce  will 
be  complete  under  sec.  541  (2)  if  done  with  intent  to  defraud.  R.  v, 
Bryans,  12  U.C.C.P.  161 ;  B.  v.  Wilson,  1  W.W.R.  272,  19  W.L.B.  657, 
21  Can.  Cr.  Cas.  105.  So  it  is  an  oifence  even  to  conspire  to  burn 
down  one's  own  building  with  intent  to  defraud  the  insurance  company. 
Ibid.  And  evidence  of  a  prior  unsuccessful  attempt  to  indtice  a,  person 
to  bum  another  building  for  the  insurance  may,  if  not  too  ircniriote    in' 
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time,  be  relevant  as  showing  the  fraudulent  mtent  of  the  accused.  S.  v. 
Wilson,  1  W.W.B.  272.  The  court  may  order  the  prosecutor  to  deliver 
particulars  of  any  fraud  charged.    Code  sec.  859. 

Cruelty  to  Animals. 

lll-treatlngr   anlmaL— Injuries   by    IlI-nMige   in    drlTlnflr^— FighUngr 
of 


Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction  before  two  justices,  to  a  penalty  not  exceeding 
fifty  dollars,  or  to  three  months*  imprisonment  with  or  without 
hard  labour,  or  to  both,  who, — 

(a)  w&ntonly,  cruelly  or  unnecessarily  beats,  binds,  ill- 
treats,  abuses,  overdrives  or  tortures  any  cattle, 
poultry,  dog,  domestic  animal  or  bird,  or  any  wild 
animal  or  bird  in  captivity ;  or, 
» b  •  while  driving  any  cattle  or  other  animal  is,  by  negli- 
gence or  ill-usage  in  the  driving  thereof,  the  means 
whereby  any  mischief,  damage  or  injury  is  done  by 
any  such  cattle  or  other  animal ;  or, 
(c)  in  any  manner  encourages,  aids  or  assists  at  tlie  fighting 
or  baiting  of  any  bull,  bear,  badger,  dog,  cock,  or 
other  kind  of  animal,  whether  of  domestic  or  wild 
nature. 

Origin]— Sec.  512.  Code  of  1892;  58-59  Vict.,  Can.,  ch.  40,  sec.  1; 
B.S.C.  1886,  ch.  172,  sec.  2 ;  Cruelty  to  Animalfl  Act,  1849,  Imp. ;  32-33 
Vict.,  Can.,  ch  27,  sec.  1 ;  33  Vict.,  Can.,  ch.  29,  sec.  1. 

"Before  two  justices "] — There  is  no  jurisdiction  in  one  justice  to 
summarily  try  a  charge  under  Code  sec.  285  for  injury  by  furious  driv- 
ing. B.  V.  Nelson  (1916)  28  Can.  Cr.  Cas.  276  (Ont.).  A  summary 
conviction  could  be  made  under  sec.  542  of  the  Code  only  by  two  justices 
nr  a  police  magistrate  having  the  jurisdiction  of  two  justices,  and  not 
}>y  a  sinpfle  justice.    R.  v.  Nelson,  supra. 

Time  limit  for  prosecution] — See  sec.  1140  (c). 

Information} — ^An  information  and  summons  thereon  both  describing 
the  offenee  as  '*  unlawfully  abusing  a  mare  contrary  to  sec.  542  of  the 
Criminal  Code,"  sufficiently  describe  an  offence  under  this  section  with- 
out specific  mention  of  any  of  the  words  "wantonly,"  "cruelly,"  or 
"unnecessarily,"  which  are  used  in  that  section.  B.  v.  Cornell,  8  Can. 
Cr.  Cas.  416,  6  Terr.  L.B.  101. 

Several  offences'] — The  Cruelty  to  Animals  Act,  1849,  Imp.,  sec  2, 
enacts   that   "If  any   person   shall     .    .    .    cruelly    .    .    .    ill-treat, 
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abuse  or  torture  .  .  .  any  animal "  he  shall  be  liable  to  a  penalty. 
The  (defendant  was  charged  before  justices  that  he  '*  did  cruelly  ill-treat» 
abuse  and  torture  a  certain  animali  to  wit,  a  grey  gelding."  On  the 
hearing  of  the  summons  the  justices  being  of  the  opinion  that  several 
offences  were  charged  called  on  the  prosecutor  to  elect  on  which  he 
would  proceed,  which  he,  declining  to  do,  they  dismissed  the  summons. 
On  appeal,  the  Divisional  Court  held  that  the  justices  were  right,  and 
dismissed  the  appeal  holding  that  the  words  "  ill-treat,"  "  abuse  "  and 
"  torture  "  in  the  Act  created  three  separate  offences,  and  therefore  a 
conviction  for  "  ill-treating,  abusing  and  torturing "  would  be  bad. 
Johnson  v.  Needham  [1909]  1  K.B.  626. 

The  objection  upheld  in  Johnson  v.  Needham,  supra,  is  probably 
cured  under  sec.  725  of  the  Code  by  analogy  to  the  example  there  given 
of  an  offence  under  sec.  533. 

In  R.  V.  Cable,  ex  parte  O'Shea  [1906]  1  K.B.  719,  a  conviction  for 
cruelly  ill-treating,  abusing  and  torturing  five  cows  was  supported  as 
being  for  a  single  offence  and  not,  as  contended  by  the  defence,  for 
five  separate  offences.  And  see  Bodgers  v.  Richards  [1892]  1  Q.B.  555. 
In  R.  V.  Rawson  [1909]  2  K.B.  748,  the  information  was  held  to  charge 
only  one  offence,  although  for  cruelty  to  four  ponies  between  certain 
dates  by  neglecting  to  supply  them  with  proper  food;  and  where  four 
convictions  were  recorded  three  of  them  were  quashed. 

An  information  against  both  master  and  servant  for  ill-treating  a 
horse  by  "  working  and  causing  it  to  be  worked "  while  in  an  unfit 
state,  is  not  bad  for  duplicity.    Bartholomew  v.  Wiseman,  56  J.P,  455. 

Cruelty  to  animcUs^ — ^An  owner  of  premises  tieing  up  an  estray  is 
bound  to  properly  feed  and  water  the  estray.  Bolton  v.  MacDonald,  3 
Terr.  L.R.  269. 

Branding  animals  (ex,  gr,  sheep)  where  reasonably  necessary  for 
the  purpose  of  identification  is  not  cruelty^  although  it  may  be  painful, 
if  it  cannot  be  done  effectually  without  infiicting  the  pain.  Bowyer  v. 
Morgan,  22  Times  L.R.  426,  95  L.T.  27. 

The  question  under  this  section  is  whether  there  was  cruelty  in  fact, 
not  whether  the  accused  intended  to  commit  cruelty.  Duncan  v.  Pope, 
80  L.T.  120,  15  Times  L.R.  195. 

Where  unnecessary  suffering  is  caused  to  an  animal  by  the  owner,  it 
has  been  held  in  England  that  an  offence  is  committed  against  sub-sec. 
1  of  the  Protection  of  Animals  Act,  Imp.,  1911,  even  if  the  act  is  done 
in.  pursuance  of  a  custom  and  for  commercial  reasons.  So  the  owner 
waa  held  liable  for  allowing  a  cow  to  be  overstocked  with  milk  before 
offering  her  for  sale.    Waters  v.  Braithwaite,  30  T.LA.  107. 

As  to  rabbit  coursing  in  a  fenced  enclosure,  see  Waters  v.  Meakin 
[1016]  2  K.B.  111,  decided  under  the  Protection  of  Animals  Act,  1911. 
Imp. 
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"  Unnecessarily  "  in  aec.  542,  means  **  without  good  reason."  Ford  v. 
Biiey,  23  Q.B.D.  203;  Murphy  v.  Manning,  L.B.  2  Ex.  D.  307;  B.  v. 
MeDonagh,  28  LJt.  Ir.  204. 

The  use  of  an  overdraw  cheek  rein  on  a  horse  is  ordinarily  not  an. 
offence  under  this  section  although  it  causes  discomfort  to  the  animal. 

# 

Society  v.  Lowry  (1894),  17  Montreal  Legal  News  118. 

The  cutting  of  the  combs  of  cocks  to  fit  them  for  fighting  or  winning 
prixps  at  exhibition  has  been  held  to  Ihj  cruelty.  Murphy  v.  Manning. 
L.B.  2  Ex.  1).  307 ;  but  as  to  dishorning  cattle  the  better  opinion  appears 
tx)  be  that  it  is  not  an  offence;  Callaghan  v.  Society,  11  Cox  C.C.  101; 
B.  V.  McDonagh,  28  L.B.  Irish  204;  Todrick  v.  Wilson,  1891,  L.J.  (Eng.) 
191 ;  although  it  was  held  to  be  in  Ford  v.  Wiley,  L.B.  23,  Q.B.D.  203. 

The  spaying  of  sows  is  not  cruelty.  Lewis  v.  Ferraor,  L.B.  18  Q.B.D. 
532. 

Causing  a  horse  to  be  worked  when  it  was  apparent  that  it  was  not 
in  a  fit  state  for  working  is  ill-treatment  and  abuse  within  sec.  542, 
and  the  abetter  is  liable  as  a  principal  under  sec.  69.  Benf ord  (or 
Benfield)  v.  Sims  [1898]  2  Q.B.  641,  67  L.J.Q.B.  655,  78  L.T.  718.  But 
a  mine  manager  will  not  be  liable  for  cruelty  inflicted  by  his  aubordin* 
ates  without  proof  of  guilty  knowledge  on  his  part.  Small  v.  Warr,  47 
J.P.  20;  Elliott  V.  Osborne,  17  Cox  346,  65  L.T.  378,  56  J.P.  38.  Sac. 
542  does  not  make  it  an  offence  to  leave  an  animal  to  die  a  natural 
death  instead  of  killing  it  when  it  is  known  to  be  incurable  and  suffer- 
ing pain ;  but  turning  it  out  to  pasture  may  be  an  act  of  torture  if  the 
animal  is  given  increased  pain  by  moWng  about  to  get  feed.  Everitt  v. 
Davies,  42  J.P.  248,  38  L.T.  360.  But  leaving  a  cab-horse  an  inordinate 
length  of  time  without  food  or  protection,  and  hitched  to  the  cab  on 
the  street  until  it  suffers  from  hunger  and  exposure  is  an  abuse  and 
torture  within  sec.  542.  Anderson  v.  Wood,  47  J.P.  84,  9  Court  of 
Sessions  cases  (4th  series  Just.)  6. 

Appeal] — Where  an  information  is  laid  in  the  name  of  an  individual 
deseribing  himself  as  the  agent  of  a  society  named,  the  society  does  not 
thereby  become  a  party  to  the  proceedings  and  it  has  no  loctis  standi  to 
appeal  from  the  justices'  order  dismissing  the  charge;  4he  notice  of 
appeal  must  in  such  case  be  taken  in  the  name  of  the  agent  personally, 
otherwise  it  may  be  quashed.  Canadian  Society,  etc.  v.  Lauson,  (1899) 
4  Can.  Cr.  Cas.  354  (Que.). 

Arrest  by  peace  officer  without  warrant} — See  sees.  647,  648,  649,  662. 

Summary  conviction  for  first  offence] — Offences  under  this  section 
are  excluded  from  those  for  which  under  sec.  729  a  first  offender  mav 
be  discharged  on  making  satisfaction  to  the  party  aggrieved,  at  the  dis- 
(M-etion  of  the  magistrate  making  the  summary  conviction. 

J4>int  offenders  ou  summary  conviction] — See  see.  728. 

Half  of  fine  to  municipality  and  half  to  informant] — See  see.  1043 
making  special  provision  for  penalties  awarded  under  sees.  542  and  543, 
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following  in  this  respect  the  former  statute  R.8.C.  1886,  ch.  172  (Oniclty 
to  Animals  Act)  from  which  sees.  542  and  543  are  derived. 

Bull- fights,  cock' fights,  etc.] — Maintaining  a  cock-pit  is  an  offence 
under  sec.  543. 

Captive  wild  animals  and  birds'] — These  were  brought  within  the 
.section  by  the  amendment  of  58-59  Vict.,  Can.,  ch.  40. 

"  Cattle  *1— Sec  sec.  2   (5). 

Care  of  cattle  during  transportation  by  rail  or  boat] — See  sees.  544, 
544a,  545. 

MaOcioua  injury  to  cattle] — See  sec.  510  (b). 

Wilfully  maiming  or  injuring  anvnials] — See  sees.  536-538. 

Killing  animals  with  intent  to  steal  hide,  etc.] — See  sees.  345,  350. 

The  Injured  Animals*  Act,  Ont.] — ^An  Act  respecting  the  destruction, 
by  constables  and  others,  of  injured  animals,  was  introduced  and  •nacted 
in  Ontario  in  1911  at  the  request  of  the  Toronto  Humane  Society.  This 
statute,  B.S.O.  1914,  ch.  248,  is  known  as  The  Injured  Animals'  Act, 
and  makes  the  following  provisions:- — (2)  Where  a  police  constable,  or 
the  inspector  of  an  incorporated  humane  society  or  society  for  the  pre- 
vention of  cruelty  to  animals,  finds  any  horse  so  severely  injured  that 
it  would,  m  his  opinion,  be  cruel  to  allow  the  horse  to  live,  he  shall,  if 
the  owner  refuses  to  consent  to  the  destruction  of  the  animal,  or  is 
alksent,  at  onoe  suMmon  a  veterinary  surgeon,  if  any  such  surgeon  re- 
sides or  can  be  found  within  a  reasonable  distance,  or,  if  no  such  sur- 
geon can  be  obtained,,  them  two  reputable  citizens,  and  if  it  appears  by 
the  certificate  of  such  surgeon  or  by  a  statement  signed  by  such  two 
citizens  that  the  animal  is,  or  appears  to  be,  incapable  of  being  so 
cured  or  healed  as  to  live  thereafter  without  suffering,  it  shall  be  lawful 
for  such  police  constable  or  inspector,  without  the  consent  of  the  owner, 
to  kill  or  canse  to  be  killed  the  said  animal  with  such  instrument  or 
instruments  or  appliances,  and  with  such  precautions  and  in  such  a 
manner  as  to  inflict  as  little  pain  and  suffering  as  possible. 

(3)  If  any  horse  is  abandoned,  qr  left  to  die  in  any  street,  road, 
conunons  or  public  place,  it  shall  be  the  duty  of  any  police  constable  or 
inspector,  as  mentioned  in  sec.  2,  to  make  a  reasonable  attempt  to  ascer- 
tain tlie  owner  of  such  animal,  and  if  such  owner  cannot  be  found,  or, 
if  found,  refuses  to  give  his  consent  to  the  killing  of  such  horse,  then 
the  said  constable  or  inspector  shall  proceed  in  the  manner  set  forth  in 
sec*  2. 

(4)  Where  any  large  animal,  such  as  a  hovse,  cow,  sheep  or  hog,  is 
severely  injured  by  any  railway  engine  or  train,  the  conductor  of  the 
train  shall  report  the  occurrence  to  the  nearest  station  agent  of  the 
railway,  who  shall  forthwith  notify  the  owner,  if  possible,  and  the 
Jiearest  eonstable,  who  shall  proceed  as  provided  by  sec.  2. 
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Keeping  eoek-pit— Conflseatlon* 

543.  Every  one  is  guilty  of  an  offence  and  liable,  on  summary 
conviction  before  two  justices,  to  a  penalty  not  exceeding  fifty 
dollars,  or  to  three  months'  imprisonment,  with  or  without  hard 
labour,  or  to  both,  who  builds,  makes,  maintains  or  keeps  a  cock- 
pit on  premises  belonging  to  or  occupied  by  him,  or  allows  a 
cock-pit  to  be  built,  made,  maintained  or  kept  on  premises 
belonging  to  or  occupied  by  him. 

2.  All  cocks  found  in  any  such  cock-pit,  or  on  the  premises 
wherein  such  cock-pit  i«,  shall  be  confiscated  and  sold  for  the 
benefit  of  the  municipality  in  which  such  cock-pit  is  situated. 

Originl-Sec.  513,  Code  of  1892;  B.S.C.  1886.  ch.  172,  sec.  3. 

Prosecution  within  three  months} — See  sec.  1140  (e). 

Application  of  fines} — See  sec.  1043. 

Summary  conviction  for  first  offence} — Offences  under  thU  seetion 
are  excluded  from  those  for  which  under  see.  729  a  first  offender  may 
be  discharged  on  making  satisfaction  to  the  party  aggrieved,  at  the 
discretion  of  the  magistrate  making  the  summary  eonvietion. 

Arrest  by  peace  officer  without  waarMht} — See  sees.  647,,  648,  640,  652. 

CoRTeyance  of  cattle   without  proper  rest  and  nourishment  hj 
railways,  etc 

544.  No  railway  company  within  Canada  whose  tailway 
forms  any  part  of  a  line  of  road  over  which  cattle  are  conveyed 
from  one  province  to  another  province^  or  from  the  United 
States  to  or  through  any  province,  or  from  any  part  of  a  prov- 
ince to  another  part  of  the  same,  and  no  owner  or  master  of 
any  vessel  carrying  or  transporting  cattle  from  one  province  to 
another  province,  or  within  any  province,  or  from  the  United 
States  to  or  through  any  province,  shall  confine  the  same  in 
any  car,  or  vessel  of  any  description,  for  a  longer  period  than 
twenty-eight  hours  without  unlading  the  same  for  rest,  water 
and  feeding  for  a  period  of  at  least  five  consecutive  hours, 
unless  prevented  from  so  unlading  find  furnishing  water  and 
food  by  storm  or  other  unavoidable  cause,  or  by  necessary  delay 
or  detention  in  the  crossing  of  trains. 

2.  In  reckoning  the  period  of  confinement,  the  time  during 
which  the  cattle  have  been  confined  without  such  rest,  and 
without  the  furnishing  of  food  and  water,  on  any  oonnecting 
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railway  or  vessels  from  which  they  are  received,  whether  in  the 
United  States  or  in  Canada,  shall  be  included. 

*i.  The  foregoing  provisions  as  to  cattle  being  unladen  shall 
not  apply  when  cattle  are  carried  in  any  car  or  vessel  in  which 
I  hey  have  proper  space  and  opportunity  for  rest,  and  proper  food 
and  water. 

4.  Cattle  so  unloaded  shall  be  properly  fed  and  watered  dur- 
ing such  rest  by  the  owner  or  person  having  the  custody  thereof 
or,  in  case  of  his  default  in  so  doing,  by  the  railway  company, 
or  owner  or  master  of  the  vessel  transporting  the  same,  at  the 
expense  of  the  owner  or  person  in  custody  thereof;  and  such 
company,  owner  or  master  shall  in  such  case  have  a  lien  upon 
such  cattle  for  food,  care  and  custody  furnished  and  shall  not 
he  liable  for  any  detention  of  such  cattle. 

5.  Where  cattle  are  unladen  from  cars  for  the  purpose  of 
receiving  food,  water  and  rest,  the  railway  company  then  havinir 
charge  of  the  cars  in  which  they  have  been  transported  shall, 
except  during  a  period  of  frost,  clear  the  floors  of  such  cars, 
and  litter  the  same  properly  with  clean  sawdust  or  sand  before 
reloading  them  with  live  stock. 

6.  Every  railway  company,  or  owner  or  master  of  a  vessel, 
having  cattle  in  transit,  or  the  owner  or  person  having  the 
custody  of  such  cattle,  as  aforesaid,  who  knowingly  and  wilfully 
fails  to  comply  with  the  foregoing  provisions  of  this  section,  is 
liable  for  every  such  failure  on  summary  conviction  to  a  penalty 
not  exceeding  one  hundred  dollars. 

Ori^n]— Sec.  514,  Code  of  1892;  E.S.C.  1886,  ch.  172,  sees.  8,  9, 

10,  11. 

Transportation  of  "  cattle  "] — See  definition  of  "  cattle  "  in  sec.  2, 

snb-sec.  (5). 

Suh'Sec,  (6) — "  Or  the  owner  or  person  having  the  custody,**  etcJ]— 
As  to  registered  ownership  of  cattle  brands,  see  aec.  989, 

Extension  from  28  to  36  hoursi — See  sec.  544a. 

Penalty  not  to  he  remitted  on  making  compensation'l — See  sec.  729. 

Trosecution  within  three  months^ — See  sec.  1140  (e). 

Time  of  eonflnement  of  cattle  on  raflways  extended. 

544a.  Upon  the  written  request  of  the  owner  or  person  in 
charge  of  any  cattle  so  carried,  which  written  request  shall  be 
soparate  and  apart  from  any  printed  or  other  bill  of  lading  of 
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utiier  railroad  or  shipping  form,  the  time  of  eoufinemeut  of  such 
rattle  may  ho  extended,  to  thirty-six  hours  where  such  cattle  are 
carried  on  cars  fitted  with  the  necessary  appliances  and  are, 
during  such  time,  fed  and  watered  without  being  unloaded. 

Origin] — ^Adapted  from  a  similar  provision  in  the  U.S.  Interstate 
Commerce  law;  Can.  Stat.  1909,  8-9  Edw.,  ch.  9,  sec.  2. 

Or  other  hill  of  lading  or  other  railroad  or  shipping  form] — The 
official  text  reading  "  of  other  railroad  or  shipping  form  "  which  is  fol- 
lowed in  printing  sec.  544a  in  this  edition,  was  probably  a  typographical 
error  for  the  word  "  or " ;  but  the  correction  can  be  made  only  by 
statute. 

Seareh  of  premises.— Obstrnctiiig  officer. 

545.  Any  peace  officer  or  constable  may,  at  all  times,  enter 
any  premises  where  he  has  reasonable  grounds  for  supposing  that 
any  car,  truck  or  vehicle  as  to  which  any  company  or  person  has 
Tailed  to  comply  with  the  provisions  of  the  last  preceding  sec- 
tion, is  to  be  found,  or  enter  on  board  any  vessel  in  respect 
whereof  he  has  reasonable  grounds  for  supposing  that  any 
company  or  person  has,  on  any  occasion,  so  failed. 

2.  Every  one  who  refuses  admission  to  such  peace  officer  or 
constable  is  guilty  of  an  offence  and  liable,  on  summary  con- 
viction, to  a  penalty  not  exceeding  twenty  dollars  and  not  less 
than  five  dollars,  and  costs,  and  in  default  of  payment,  to  thirty 
days'  imprisonment. 

Ori^tn]— Sec.  515,  Code  of  1892;  R.S.C.  1886,  ch.  171,  see.  12. 

Be  fusing  admission  to  peace  officer] — This  sub-section  applies  only  to 
refusal  of  admittance  on  search  made  under  sees.  544  and  545,  as  to 
infraction  of  the  cattle  feeding  regulations  on  cattle  transportation  by 
rail  or  boat.  Other  obstructions  of  peace  officers  in  the  execution  of 
their  duty  are  dealt  with  in  Code  sec.  169. 

Summary  conviction  for  first  offence] — Offences  under  this  section 
are  excluded  from  those  for  which  under  sec.  729  a  ftrat  offender  may 
1)0  discharged  on  making  satisfaction  to  the  party  aggrieved,  at  the 
discretion  of  the  magistrate  making  tlio  summary  conviction. 

Prosecution  within  three  months] — »See  1140  (c). 
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PART  IX 

OI'I'KXCKS    UKLATINC    TO    BANK    NOTES,    COIN    AND    COUNTKUKKIT 

MONEY. 

Interpretation, 
lieflnJtions. 

546.  Ill  this  Tart,  unless  the  coute.xt  otherwise  requires, — 
(a)  '  current  gold  or  silver  coin/  includes  any  gold  or  silver 
coin  of  any  of  His  Majesty's  mints,  or  gold  or  silver 
coin  of  any  foreign  prince  or  state  or  country,  or 
other  gold  or  silver  coin  lawfully  current,  by  virtue, 
of  any  proclamation  or  otherwise,  in  any  part  of  H  is 
Majesty^s  dominions; 
{b)  *  current  copper  coin'  includes  copper  coin  coined  in 
any  of  His  Majesty's  mints,  or  lawfully  current,  by 
virtue  of  any  proclamation  or  otherwise,  in  any  part 
of  His  Majesty's  dominions; 

(c)  *  counterfeit '  means  false,  not  genuine ; 

(d)  *  gild  '  and  *  silver '  applied  to  coin,  include  casing  with 

gold  or  silver  respectively,  and  washing  and  colouring 
by  any  means  whatsoever  with  any  wash  or  materials 
capable  of  producing  the  appearance  of  gold  or  silver 
respectively ; 

(e)  '  utter '  includes  *  tender '  and  '  put  off ' ; 

(/)  '  counterfeit  token  of  value '  means  any  spurious  or 
counterfeit  coin,  paper  money,  inland  revenue  stamp, 
postage  stamp,  or  other  evidence  of  value,  by  what- 
ever technical,  trivial  or  deceptive  desi^ation  'the 
same  may  be  described,  and  includes  also  any  coin 
or  paper  money,  which  although  genuine  has  noAsaliic 
as  money. 

Orii/tti]— 63-64  Vict.,  Can.,  eh.  46.  sec.  3;  Code  of  1892,  6ec.  460; 
B.S.C.  1886,  ch.  167,  sec.  1. 
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Sub-aee.  (h) — Current  capper  coin^] — 'Copper  coin'  includes  any 
coin  of  bronze  or  mixed  metal  and  every  other  kind  of  coin  other  than 
gold  or  silver.    Code  sec.  2  (8). 

Sub-sec.  (o) — "  Counterfeit  "] — For  statutory  presumptions  in  coun- 
terfeiting cases,  see  Code  sees.  955,  980.  The  court  is  to  order  that 
counterfeit  coin  produced  on  a  trial  under  Part  IX  shall  be  cut  in  pieces 
in  open  court  or  in  the  presence  of  a  justice,  and  then  to  be  delivered  t-o 
or  for  the  owner  thereof  if  claimed.    Code  sec.  957. 

Counterfeit  raJsiiig  of  denoinJnatloii«<-Coiiiiterfeit  rednclng  of  slxe. 

547.  Any  genuine  coin  prepared  or  altered  so  as  to  resemble 
or  pass  for  any  current  coin  of  a  higher  denomination  is  a 
ctounterfeit  coin. 

2.  A  coin  fraudulently  filed  or  cut  at  the  edges  so  as  to  remove 
the  milling,  and  on  which  a  new  milling  has  been  added  to  restore 
the  appearance  of  the  coin,  is  a  counterfeit  coin. 

Orf^in]— Code  of  1892,  sec.  460;  B.8.C.  1886,  ch.  167,  sec.  1;  24-25 
Vict.,  Imp.,  ch.  29,  sec.  9. 

**  Counterfeit  coin  "] — *  Counterfeit '  means  false,  not  genuine.  Code 
sec.  546  (c).  The  offence  of  counterfeiting  may  be  complete,  although 
the  intended  counterfeiting  was  not  perfected.  Sec.  548.  The  counter- 
feit raising  of  the  denomination  of  a  coin  makes  it  a  '  counterfeit  coin ' 
and  so  does  the  additon  of  a  new  milling  to  restore  the  appearance  of 
a  genuine  coin  fraudulently  filed  or  cut.    Sec.  547. 

Coin  with  new  milling'] — Sub-sec.  (2)  of  sec.  547  is  an  affirmance  of 
what  had  been  decided  under  the  Imperial  statute,  24-25  Vict.,  eh.  29, 
see.  9,  in  B.  v.  Hermann,  4  Q.B.D.  284,  48  L.J.M.C.  106. 

Genuine  but  valueless  coin} — See  Code  sec.  549,  as  to  knowledge  and 
fraudulent  intent. 

Making  double-headed  coin  from  two  genuine  coins} — A  coin  made  by 
splitting  two  genuine  coins,  and  joining  the  heads  together  so  as  to  make 
a  double-headed  coin,  has  been  held  counterfeit  in  Anstralia.  B.  v. 
McMahon  [1894]  15  NJ3.W.  Law  Bep..  131,  136. 

Proof  of  counterfeiting} — Code,  955,  957,  980. 

Certain  offences — When  complete, 

Covnterfeitiiig  eomplete  althongh  intended  counterfeiting  not  per- 
fected. 


\.  Every  offence  of  making  any  counterfeit  coin,  or  of 
buying,  selling,  receiving,  paying,  tendering,  uttering  or  put- 
ting off,  or  of  offering  to  buy,  sell,  receive,  pay,  utter  or  put  off, 
any  counterfeit  coin  is  deemed  to  be  complete,  although  the  coin 
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SO  made  or  counterfeited,  or  bought,  sold,  received,  paid,  ten- 
dered, uttered  or  put  off,  or  offered  to  be  bought,  sold,  received, 
paid,  tendered,  uttered  or  put  off,  was  not  in  a  fit  state  to  be 
uttered,  or  the  counterfeiting  thereof  was  not  finished  or 
perfected. 

Origin]— Code  of  1892,  sec.  461 ;  E.8.C.  1886,  di.  167,  sec.  27. 
Caunterf€it]'-Bee  sees.  546,  547,  549,  955,  957,  980. 

OoJn,  ett^  genuine  bnt  valneless* — MnsI  be  knowledge  and  frandn- 
lent  intent. 

549.  In  the  case  of  coin  or  paper  money  which,  although 
•genuine,  has  no  value  as  money,  it  is  necessary  in  order  to  con- 
stitute an  offence  under  this  Part  that  there  should  be  knowledge 
on  the  part  of  the  person  charged  that  such  coin  or  paper  money 
was  of  no  value  as  money,  and  a  fraudulent  intent  on  hi.vpart 
in  his  dealings  with  or  with  respect  to  the  same. 

Origin] — 63-64  Vict.,  Can.,  ch.  46,  sec.  3. 

Vtdueless  but  genmne  paper  money] — Paper  money  is  included  in 
the  phrase  '  eounterf  eit  'token  of  value '  used  in  sec.  569.  See  sec.  54^  (/) . 

Bank  Notes. 
Pnrehaslngt  receiving  or  possessing  forged  bank  notes. 

550.  Every  one  is  guilty  of  an  indictable  offence  and  liable  to 
fourteen  years*  imprisonment  who,  without  lawful  authority  or 
excuse,  the  proof  whereof  shall  lie  on  him,  purchases  or  receives 
from  any  person,  or  has  in  his  custody  or  possession,  any  forged 
iMink  note,  or  forged  blank  bank  note,  whether  complete  or  not. 
knowing  it  to  be  forged. 

On^in]— Code  of  1892,  sec.  430;  E.aC.  J886,  ch.  165,  sec.  Ij9. 

Usiag  counterfeit  token  of  value] — Code  sec.  546  includes  spurious 
paper  money  within  the  statutory  definition  of  this,  phrase,  and  sec. 
569  (d)  makes  it  an  indictable  offence  to  purchase,  exchange,  accept, 
take  possession  of  or  use  such.  If  the  counterfeit  be  of  a  bank  note, 
the  prosecution  may  be  under  sec.  550  for  the  offence  of  having  a 
forged  bank  note  in  possession  knowing  it  to  be  forged.  B.  v.  Tutty. 
9  Can.  Cr.  Caa  544,  38  N.S.B.  136. 

Destruction  of  forged  bank  notes] — Code  sec.  632. 

Stamping  as  counterfeit] — Every  oflficer  charged  with  the  receipt  or 
disbursement  of  public  moneys,  and  every  officer  of  any  bank,  and 
every  person  acting  as  or  employed  by  any  banker,  shall  stamp  or  write 
in  plain  letters,  upon  every  counterfeit  or  fraudulent  note  issued  in  the 
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form  o£  a  Dominion  or  bank  note^  and  intended  to  circulate  as  money, 
which  is  presented  to  him  at  his  place  of  business,  the  word  "Counter- 
feit," "  Altered,"  or  "  Worthless."  If  such  officer  or  person  wrongfully 
Htamps  any  genuine  note  he  shall,  upon  presentation,  redeem  it  at  the 
face  value  thereof.    Bank  Act,  R.8.C.  ch.  29,  sec.  75. 

**  Bank  note"^ — See  definition  in  sec.  2   (4). 

Second  offence] — See  sec.  568. 

Joint  custody  or  possession] — See  Code  sec.  5. 

Defacing  hank  bills  or  Dominion  notes] — ^Every  person  who  in  any 
way  defaoes  any  Dominion  or  ■  provincial  note,  or  bank  note,  whether  br 
writing,  printing,  drawing  or  stamping  thereon,  or  by  attaching  or  affix- 
ing thereto,  anything  in  the  nature  or  form  of  an  advertisement,  shall 
he  liable  to  a  penalty  not  exceeding  twenty  dollars.  Bank  Act,  B.S.C. 
ch.  29,  sec.  137. 

I*rlntlii9  circulars,  etc^  In  llkenesi  of  notes. 

551.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
iiiary  conviction  before  two  justices,  to  a  fine  of  one  hundred 
dollars  or  three  months'  imprisonment,  or  both,  who  designs, 
engraves,  prints  or  in  any  manner  makes,  executes,  utters,  issues, 
distributes,  circulates  or  uses  any  business  or  professioiuil  card. 
notice,  placard,  circular,  hand-bill  or  advertisement  in  the  like- 
ness or  similitude  of  any  bank  note,  or  any  obligation  or  security 
of  any  government  or  any  bank. 

Ori/^tn]— Code  of  1892,  sec.  442;  53  Vict.,  Can.,  ch.  31,  sec.  3;  50-51 
Vict.,  Can.,  ch.  47,  sec.  2. 

Similitude  of  any  hank  TWte] — See  definition  of  "  bank  note,"  sec.  2 

(4): 

Advertising  cminterfeii,  money] — See  8ec.  569. 

Coin, 

nraklngr  counterfeit  gold  or  silver  coin. — Changing  Into  counterfeit.— 
Gliding  to  resemble  coin,— Gilding  silver  coin.— Gilding  or 
silvering  copper  coin. 

552.  Every  one  is  guilty  of  an  indictable  ofiEence  and  liable 
1(»  imprisonment  for  life  who, — 

{a)  makes  or  betjins  to  make  any  counterfeit  coin  resem- 
bling, or  apparently  intended  to  resemble  or  pass  for, 
any  current  gold  or  silver  coin ;  or, 

(1))  gilds  or  silvers  any  coin  resembling  or  apparently  in- 
tended to  resemble  or  pas>  for,  any  current  gold  or 
silver  coin :  or. 
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{(')  gilds  or  silvers  any  piece  of  silver  or  copper,  or  of  coarse 
gold  or  coarse  silver,  or  of  any  metal  or  mixture  of 
metals  respectively,  being  of  a  fit  «ize  and  figure  to  be 
coined,  and  with  intent  that  the  same  shall  be  coined 
into  counterfeit  coin  resembling,  or  apparently  in- 
tended to  resemble  or  pass  for,  any  current  gold  or 
silver  coin ;  or, 

{d)  gilds  any  current  silver  coin,  or  files  or  in  any  mannei 
alters  such  coin,  with  intent  to  make  the  same 
resemble  or  pass  |or  any  current  gold  coin ;  or, 

(e)  gilds  or  silvers  any  current  copper  coin,  or  files  or  in 
any  manner  alters  such  coin,  with  intent  to  make  the 
same  ivscnible  or  pass  for  any  current  ^old  or  silver 
coin. 

Origin]— €ode  of  1892,  sec.  462;  B.8.C.  1886,  ch.  167,  sefs.  3  nml  4. 

Variance  from  true  coin} — See  Code  sec.  955. 

Evidence  of  counterfeiting] — Code  sees.  546-549;  955,  957,  980. 

Extraditionl — Counterfeiting  or  altering  money;  uttering  or  bring- 
ing into  circulation  counterfeit  or  altered  money;  are  extraditable 
ofPenees  with  the  U.S.A.  under  the  Extradition  Convention  of  12  July, 
1889,  article  2 ;  see  also  the  supplementary  Convention  of  26  June,  1901. 

Kii>iii|^9  selling  or  trading  In   counterfeit  gold  or  sflver  coin.— 
Importing  or  receiving  into  Canada. 

553.  Ever)'  one  is  guilty  of  an  indictahle  offence  and  liahle 
to  imprisonment  for  life  who,  without  lawful  authority  or  ex(;us(» 
1  ho  proof  whereof  shall  lie  on  him, — 

(a)  huys,  sells,  receives,  pays  or  puts  off,  or  offers  to  buy, 
sell,  receive,  pay  or  put  off,  at  or  for  a  lower  rate  or 
value  than  the  same  irai)orts,  or  was  apparently  in- 
tended to  import,  any  counterfeit  coin,  resemblinir 
-  'or  ftppttrently  intended  to  resemble  or  pass  lor  any 
current  gold  or  silver  coin ;  or, 
(h)  imports  or  receives  into  Canada  any  counterfeit  coin 
resembling  or  apparently  intended  to  resemble  or 
pass  for,  any  current  gold  or  silver  coin  knowing  th(» 
same  to  be  counterfeit. 

*     Origin]— Code  of  1892,  sec.  463;  E.8.C.  1886,  ch.  167,  sees.  7  and  8. 
Variance  from  true  coin] — See  Code  sec.  955. 
Current  gold  or  silver  coin] — Foreign  coins  are  included.     See  see. 
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Manufactnrlngr  or  Importing  copper  coin. 

554.  Every  one  who  manufactures  in  Canada  any  copper  coin, 
or  imports  into  Canada  any  copper  coin,  other  than  current  cop- 
per coin,  with  the  intention  of  putting  the  same  into  circulation 
as  current  copper  coin,  is  guil'ty  of  an  offence  and  liable,  on 
summary  conviction,  to  a  penalty  not  exceeding  twenty  doUarsi 
for  every  pound  troy  weight  thereof ;  and  all  such  copper  coin  so 
manufactured  or  imported  shall  be  forfeited  to  His  Majesty. 

Ortpin]— Code  of  1892,  sec.  464;   R.S.C.  1886,  ch.  167,  see.  28. 

Seieure  of  unlawfully  imported  copper  coin] — Code  sees.  623-626, 
1041. 

Seieure  of  counterfeit  coin} — Code  sec.  632. 

Offences  relating  to  copper  coinsi — See  sees.  2  (8),  546,  554-557,  559, 
561-569,  623-626,  955,  980-981,  1041. 

Exportatfon  of  comiterfelt  coin. 

555.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who,  without  lawful  authority  or 
excuse  the  proof  whereof  shall  lie  on  him^  exports  or  puts  on 
i)oard  any  ship,  vessel  or  boat,  or  on  any  railway  or  carriage  or 
vehicle  of  any  description  whatsoever,  for  the  purpose  of  being 
(»xported  from  Canada,  any  counterfeit  coin  resembling  or  appar- 
ently intended  to  resemble  or  paas  for  any  current  coin  or  for 
liny  foreign  coin  of  any  prince,  country  or  state,  knowing  the 
same  to  be  counterfeit. 

Origin]— Code  of  1892,  sec.  465;  B.8.C.  1886,  ch.  167,  see.  9. 

Second  offence^ — See  sec.  568. 

Variance  from  true  coin] — See  Code  sec.  955. 

Evidence  that  coin  is  counterfeit] — See  sec.  980. 

Arrest  hy  peace  officer  ioithout  warrant  — See  sees.  647,  648,  649,  652. 

Making  or  possessing,  ete«— Matrix,  etc,  for  coinage^— Edgers,  etc — 
Press  for  coinage 

556.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life  who,  without  lawful  authority  or  excuse 
the  proof  whereof  shall  lie  on  him,  makes  or  mends,  or  begins  or 
proceeds  to  make  or  mend,  or  buys  or  sells,  or  has  in  his  custody 
or  possession, — 

(a)  any  puncheon,  counter  puncheon,  matrix,  stamp,  die, 
pattern  or  mould,  in  or  upon  which  there  is  made  or 
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impressed  or  which  will  make  or  impress,  or  which  is 
adapted  and  intended  to  make  or  impress,  the  figure, 
stamp,  or  apparent  resemblance  of  both  or  either  of 
the  sides  of  any  current  gold  or  silver  coin,  or  of  any 
coin  of  any  foreign  prince,  state  or  country,  or  any 
part  or  parts  of  both  or  either  of  such  sides ;  or, 

(6)  any  edger,  edging  or  other  tool,  collar,  instrument  or 
engine  adapted  and  intended  for  the  marking  of  coin 
round  the  edges  with  letters,  grainings,  or  other 
marks  or  figures  apparently  resembling  those  on  the 
edges  of  any  such  coin,  knowing  the  same  to  be  so 
adapted  and  intended;  or, 

(c)  any  press  for  coinage,  or  any  cutting  engine  for  cutting 
by  force  of  a  screw  or  of  any  other  contrivance,  round 
blanks  out  of  gold,  silver  or  other  metal  or  mixture 
of  metals,  or  any  other  machine,  knowing  such  press 
to  be  a  press  for  coinage,  or  knowing  such  engine  or 
machine  to  have  been  used  or  to  be  intended  to  be 
used  for  or  in  order  to  the  false  making  or  counter- 
feiting of  any  such  coin. 

Origin]— Code  of  1892,  sec.  466;  B.S.C.  1886,  ch.  167,  sec.  24. 

Making  inatrufMnt  for  coining'] — Where  the  defendant  employed  a 
die-sinker  to  maJce,  for  a  pretended  innocent  purpose,  a  die  calculated 
to  make  shiUings,  and  the  die-sinker,  suspecting  fraud,  informed  the 
authorities  and  under  their  direction  made  the  die  for  the  purpose  of 
detecting  the  prisoner,  it  was  held  that  the  defendant  was  rightly  con- 
victed ss  a  principal  although  the  die-sinker  was  an  innocent  agent  in 
the  transaction.    B.  v.  Bannon  (1844),  2  Mood.  CO.  309,  1  G.  &  K.  295. 

Possessing  a  movid  for  coining} — In  B.  v.  Baker  (1912),  7  Or.  App. 
B.  217,  in  charging  the  appeUant,  the  Clerk  of  the  Court  left  out  the 
words  "without  lawful  authority  or  excuse,"  and  the  appellant,  who 
was  not  represented  by  counsel,  answered  ''Yes;  I  am  guilty  of  having 
them  in  my  possession."  A  plea  of  guilty  was  entered,  and  on  being 
asked  whether  he  had  anything  to  say  why  judgment  should  not  be 
passed  upon  him,  he  said  for  the  first  time  that  he  only  used  the  moulds 
for  making  medals.  The  Court  of  Criminal  Appeal  annulled  the  con- 
viction and  judgment,  and  remanded  the  defendant  to  appear  and  plead 
at  the  trial  court,  on  the  ground  that  what  the  prisoner  said  either 
o mounted  to  a  plea  of  not  guilty  or  else  it  was  an  unfinished  informal 
]>)ea.  On  his  new  trial  the  accused  was  convicted.  It  appeared  that 
evidence  was  then  admitted  that  he  had  passed  a  gilded  shilling  as  a 
sovereign.     It   was   not   suggested   that   that  coin   was   made   in    the 
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mould,  but  Pickf Old,  J.,  spcakiug  for  the  court,  said  it  was  "  by  no 
means  clear  that  evidence  of  passing  counterfeit  coins  would  not  be 
admissible  in  such  a  case  although  the  coin  did  not  come  from  the 
mould."  R.  V.  Baker  (1912),  7  Cr.  App.  R.  252.  It  did  not,  however, 
become  necessary  to  decide  the  point,  as  there  was  evidence  on  which 
the  jury  could  convict  and  no  miscarriage  of  justice  from  the  admission 
of  the  disputed  evidence. 

Search  warrant] — Code  sees.  629,  629A,  630-632. 

Ordering  destruction  of  instrument  for  coining} — Code  sec.  632. 

Current  gold  or  silver  coin'] — See  sec.  546  (o). 

Variance  from  true  coin]— See  Code  sec.  955. 

Has  in  possession} — Compare  revenue  statutes  for  possessory  offences. 
U.  V.  Brennan,  6  Can.  Cr.  Cas.  29,  35  N.S.R.  106. 

Confeying  out  of  H.  M.  mint  into  Canada. 

557.  Every  one  is  guilty  of  an  indictable  oJSence  and  liable 
to  imprisonment  for  life  who,  without  lawful  authority  or  excuse 
the  proof  whereof  shall  lie  on  him,  knowingly  conveys  out  of  any 
of  His  Majesty's  mints  into  Canada,  any  puncheon,  counter  pun- 
cheon, matrix,  stamp,  die,  pattern^  mould,  edger,  edging  or  other 
tool,  collar,  instrument,  press  or  engine  used  or  employed  in  or 
about  the  coining  of  coin,  or  any  useful  part  of  any  of  the  several 
articles  aforesaid,  or  any  coin,  bullion,  metal  or  mixture  of 
metals. 

Origin]— Code  of  1892,  sec.  467;  R.S.C.  1886,  cli.  167,  sec.  25. 

Clipping  current  gold  or  silver  coin, 

558.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who  impairs,  diminishes  or 
lightens  any  current  gold  or  silver  coin,  with  intent  that  the 
coin  so  impaired,  diminished,  or  lightened  may  pass  for  current 
lipoid  or  silver  coin. 

Origin]-  Code  of  1892,  sec.  468;   R.S.C.  1886,  ch.   167,  sec.  5. 
Current  gold  or  silver  coin] — See  definition  in  sec.  546  (o). 
Second  offence] — See  sec.   568. 

Defacing  current  coin. 

559.  Every  one  is  sruilty  of  an  indictable  offence  and  liaUo 
to  one  year's  imprisonment  who  defaces  any  current  gold,  silver 
or  copper  coin  by  stamping  thereon  any  names  or  words,  whether 
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such  coin  is  or   is   not  thereby  diminished   or    lightened,  and 
afterwards  tenders  the  same. 

OHgin]^-Code  of  1892,  sec.  469;   R.8.C.   1886,  ch.  167,  bcc.  17. 
Current  gold  or  silver  coin] — See  definition  in  sec.  546   (a). 
Current  copper  coin] — See  definitions  in  sees.  2  (8)  and  546  (fc). 
Second  offence] — See  sec.  568. 
UtteHng  defaced  coin] — Code  sees.  546  (c),  548,  566. 

Possessing  clippings,  etc^  of  carrent  gold  or  silfer  coin. 

560.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
U)  sevcip  years'  imprisonment  who  unlawfully  has  in  his  custody 
or  possession  any  filings  or  clippings,  or  any  gold  or  silver 
bullion,  or  any  gold  or  silver  in  dust,  solution  or  otherwise, 
which  have  been  produced  or  obtained  by  impairing,  diminish- 
ing or  lightening  any  current  gold  or  silver  coin,  knowing  the 
same  to  have  been  so  produced  or  obtained. 

Onginl-^Code  of  1892,  sec.  470  j   R.8.C.  1886,  ch.   167,  sec.  6. 

Current  gold  or  silver  coin] — See  sec.  546  (a). 

CumfUative  offences] — Unlawful  possession  of  skins  of  game  animals 
under  the  Quebec  Game  laws  has  been  held  not  to  constitute  a  separate 
offence  as  to  each  skin.  Zimmerman  v.  Burwash,  29  Que.  S.C.  250. 
The  same  principle  seems  applicable  to  possessory  offences  relating  to 
the  coinage. 

Secofid  offence] — See  sec  568. 

Possession  witli  intent  to  ntter. — Counterfeit  gold  or  silver  coln«^ 
Connterfeit  copper  coin.  ' 

501.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
lo  three  years'  imprisonment  who  has  in  his  custody  or  posses- 
sion, knowing  the  same  to  be  counterfeit,  and  with  intent  to 
litter  the  same  or  any  of  them, — 

(a)  any  counterfeit  coin  resembling  or  apparently  intended 

to  resemble  or  pass  for,  any  current  gold  or  silver 

coin ;  or, 
(h)  three  or  more  pieces  of  counterfeit  coin  resembling,  or 

apparently  intended   to   resemble  or   pass  for,  any 

current  copper  coin. 

Origin]— 'Code  of  1892,  sec.  471 ;  R.S.C.  1886,  ch.  167,  sees.  12  and  16. 

Having  possession  of  counterfeit  coin] — Possession   for  another  is 

included;  Code  sec.  5;  and  the  possession  of  one  person  may  be  the 
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joint  poBseBBion  of  several,  and  eaeh  is  liable  if  one  has.  possessioii  with 
the  knowledge  and  consent  of  the  rest.  Code  sec.  5,  sub'sec.  (2). 
Where  several  are  charged  with  a  joint  receiving,  and  a  separate 
receiving  is  proved  as  to  any  part,  the  jury  may  convict  of  such 
separate  receiving  on  the  same  indictment.    Code  sec.  954. 

Current  copper  coin] — See  definitions  in  sees.  2  (8)   and  546   (6). 

Variance  from  true  coin] — See  Code  sec.  955. 

Destruction  of  seized  counterfeit  coin] — Code  sec.  632. 

Proof  of  guilty  knowledge] — In  the  case  of  persons  who  have  passed 
counterfeit  money  or  bills,  when  it  is  necessary  to  establish  a  guilty 
knowledge  on  the  part  of  the  prisoner,  the  prosecutor  is  allowed  to  give 
evidence  of  the  prisoner  having  passed  other  counterfeit  money  or  billa 
at  about  the  same  time,  or  that  he  had  many  such  in  his  possession^ 
which  circumstances  tend  strongly  to  show  that  he  was  not  acting  inno- 
cently and  had  not  taken  the  money  casually,  but  that  he  was  employed 
in  fraudulently  putting  it  off.    R.  v.  Brown  (1861),  21  TJ.C.Q.B.  330. 

On  a  charge  of  having  counterfeit  coins  in  possession,  proof  that 
the  accused  also  had  in  his  possession  "trade  dollars,"  which,  although 
genuine,  were  not  worth  their  stamped  value,  and  that  he  had  attempted 
to  put  them  off  as  worth  their  stamped  value,  is  not  admissible  as  show- 
ing intent  to  put  off  the  counterfeit  coin.  B.  v.  Benham  (1899),  4 
Can.  Cr.  Cas.  63,  8  Que.  Q.B.  448. 

And  on  a  charge  of  uttering,  evidence  of  the  accused  having  passed 
'>ther  counterfeit  money  at  about  the  same  time,  either  before  or  after 
the  offence  charged,  or  of  his  having  possession  of  other  counterfeit 
money,  is  admissible  in  proof  of  guilty  knowledge.  R.  v.  Forster,  Dear*. 
C.C.  456;  R.  v.  Whiley,  2  Leach  C.C.  983. 

Before  an  issue  can  be  said  to  be  raised  which  would  admit  evidence 
of  other  similar  criminal  acts  in  proof  of  guilty  knowledge  or  Intent 
or  system,  or  in  rebutting  an  appearance  of  innocence  which,  unex- 
plained, the  facts  might  wear,  the  issue  must  have  been  raised  |n  enb- 
stance,  if  not  in  so  many  words,  and  the  issue  so  raised  must  be  one 
to  which  the  evidence  is  relevant.  Thompson  v.  Director  of  Public 
Prosecutions  (1918),  87  L.J.K.B.  478,  484  (H.L.),  affirming  R.  v. 
Thompson  [1917]  2  K.B.  630,  86  L.J.K.B.  1321.  The  mere  theory  that 
a  plea  of  not  guilty  puts  everything  in  issue  is  not  enough  for  this 
purpose,  Thompson  v.  Director  of  Public  Prosecutions,  supra.  Com- 
pare R.  V.  Rodley  [1913]  3  K.B.  468,  82  L..T.K.B.  1070;  Perkins  ▼. 
Jeffery  [1915]  2  K.B.  702;  R.  v.  Mackenrie  (1910),  6  Cr.  App.  R.  64, 
27  Times  Ii.R.  152;  Dal  Singh  v.  Eing-Emperor  (1917),  86  L.J.P.C. 
140.  L.R.  44  Ind.  App.  137;  Makin  v.  Attorney-General  of  N.S.W. 
[1894]  A.C.  57,  63  L.J.P.C.  41. 

Evidence  of  subsequent  acts  forming  a  part  of  the  same  conspiracy 
may  be  relevant  as  showing  means  attempted  to  escape  detection  and 
punishment.  R.  v.  Bachrack  (1913),  28  O.L.R.  32,  4  O.W.N.  615,  21 
Can.  Cr.  Cas.  257,  266;  R.  v.  Letain  [1918]  1  W.W.R.  505,  29  Can.  Cr. 
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Cas.  389  (Man.);  B.  y.  Law,  19  Man.  B.  275;  B.  v.  Bhodes  [1899]  1 
Q.B.  77,  68  L.J.(J.B.  83,  19  Cox  182. 

Evidence  of  coin  being  counterfeit] — Code  sees.  955,  980. 

Second  ofence] — Bee  see.  568. 

Arreet  by  peace  officer  without  warrant] — See  sees.  647,  648,  649,  652. 

IfaklBir  eouiterfelt  copper  eoia*— Making,  etc^  tools  for  eopper 
coinage*— BoaUnir  In  connterfeit  copper  coin. 

562.  Every  one  is  guilty  of  an  indictable  oflfence  and  liable 
(o  three  years'  imprisonment  who, — 

(a)  makes^  or  begins  to  make,  any  counterfeit  coin  resem- 

bling, or  apparently  intended  to  resemble  or  pass  for, 
any  current  copper  coin ;  or, 

(b)  without  lawful  authority  or  excuse,  the  proof  of  which 

shall  lie  on  him,  knowingly 

(i)  makes  or  mends,  or  begins  or  proceeds  to  make  or 
mend,  or  buys  or  sells,  or  has  in  his  custody  or 
possession,  nny  instrument,  tool  or  engine 
adapted  and  intended  for  counterfeiting  any 
current  copper  coin, 

(ii)  buys,  sells,  receives,  pays  or  puts  off,  or  offers  to 
buy,  sell,  receive,  pay  or  put  off,  any  oounterfeit 
coin  resembling,  or  apparently  intended  to 
resemble  or  pass  for,  any  current  copper  coin,  at 
or  for  a  lower  rate  of  value  than  the  same 
imports  or  was  apparently  intended  to  in^port. 

Origin]— OodB  of  1892,  see.  472;  B.8.0.  1886,  eh.  167,  see.  15. 

Counterfeit  copper  coin] — Code  sec.  2;  snlvBec.  (8),  «ee&:  546,  547, 
348,  549. 

Variance  from  true  coin] — See  Oo4«  see.  #56.  »   .    •  •  m 

Proof  of  guilty  knowledge] — See  note  to  sec.  561.  -.^  ^ 

Destruction  of  seized  counterfeit  coin] — ^Code  sec.  632. 

Second  offence] — See  sec.  568. 

Offences  relating  to  copper  coins] — See  sees.  2  (8),  546,  654-557, 
550,  561-569,  623-626,  955,  980-981,  1041. 

Maklnir  connterfeit  gold  or  sHver  foreign  cofn«— Bringing  Into  Can- 
ada^—Having  tn  po88es8ion«— 1Ttterfaig«--Maldng  connterfeit 
foreign  copper  coin. 

583.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment  who, — 

(a)  makes,  or  begins  to  make^  any  counterfeit  coin  or  silver 
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coin  resembling,  or  apparently  intended  to  resemble 
or  pass  for,  any  gold  or  silver  coin  of  any  foreign 
prince,  state  or  country,  not  being  current  coin ;  or, 

(b)  without  lawful  authority  or  excuse,  the  proof  of  which 

shall  lie  on  him, 
(i)  brings  into  oij  r^yeiyes  jn  .Cai^^da  ftiiy  .^ucb .cpunter- 

feit  com,  knowing  the  same  to  be  counterfeit) 
(ii)  has  in  his  custody  or  possession  any  such  counter 

feit  coin,  knowing  the  same  to  be  counterfeit. 

and  with  intent  to  put  off  the  same;  or, 

(c)  utters  any  such  counterfeit  coin ;  or, 

(d)  makes  any  counterfeit  coin  resembling,  or  apparently 

intended  to  resemble  or  pass  for,  any  copper  coin  of 
any  foreign  prince,  state  or  country,  not  being 
current  coin. 

Origin}— Code  of  1893,  sec.  473;  B.S.C.  .1886,  ch.  167,  sees.  19-23. 

Variance  from  true  ooin] — See  Code  sec.  955. 

Destruction  of  seieed  counterfeit  coin} — Code  sees.  623-626,  632. 

Proof  of  guilty  knowledgel — See  note  to  sec.  561. 

Second  offence} — See  86C.  568. 

Recovery  of  penalty  hy  citil  action  where  justices  find  possessor  not 
aware  of  unlawful  vuhnufacture  or  importation} — Code  sees.  623-626. 

Importing  counterfeit  coin} — Code  sec.  553. 

Offences  relating  to  copper  coins} — See  sees.  2  (8),  546,  554-557,  559, 
561-569,  623-626,  955,  980-fii81,  1041. 

Arrest  without  warrant^ — A  pedce  officer  may  arrest  without  warrant 
a  person  who  "has  eommltted"  aoi  offenoe  under  paragraplis  (b)  or  (d) 
of  see.  56a,  Code  see.  647. 

ITtterJiigr  counterfeit  gold  or  oIlTer  eoln. 

564.  Every  one  is  guilty  of  an  indictahle  offence  and  liable 
to  fourteen  years'  imprisonment  who  utters  any  coiuiterfeit  eoiii 
resembling,  or-  apparently  intended  to  resemble  or  pass  for^  anv 
current  gold  or  silver  coin,  icnowKng  the  same  to  be  counterfeit. 

Ongin\-^-<:j;^e  pi  1892,  ^a^c^  ,^74; .  »;S.C,  W^j  ^  ajSJ,  ,  W-  Z,    .  ■ 

Vt^tering  cpuptsrfeit  £io^<Mr  siJ^ver.  gQinsl—To  *!u^\^y  .iivql\i<^e8  ten- 
dering or  passing  off.     Code  sec.  546,  sub-aeiu  (e),      .,  ,f  .. 

Proof  of  guilty  knowledge} — See  note  to  sec.  561. 

Counterfeit  or  diminished  coin  to  he  broken} — See  the  Currency  Act. 
1910,  Can.,  ch.  14. 

Variance  from  true  coin} — See  Code  sec.  955. 
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PoHsessing  unth   intent    to    utter] — Ccnie  aec.   .061. 
Second  offence] — See  sec.  568. 

Offenc€»  relating  to  copper  cotwij— See  sees,  li  (H),  546,  5«14-5ri7, 
559,  561-569,  623-626,  955,  980-981,  304J. 

(TtterlniC  liHrht  i^old  or  sllier  coiiu—UUeriiigr  fsilsc  gold  or  silver 
collie — llterliig  counterfeit  copper  coliu 

565.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  inii)risonment  who, — 

(a)  utters,  as  being  current,  any  gold  or  silver  coin  of  Jess 

than  its  lawful  weight,  knowing  such,  coin  to  have 
heen  impaired,  diminished  or  lightened,  otherwise 
than  by  lawful  wear;  or, 

(b)  with  intent  to  defraud  utters,  as  or  for  any  current  gold 

or  silver  coin,  any  coin  not  being  such  current  gold 
or  silver  coin,  or  any  medal,  or  piece  of  metal  or 
mixed  metals,  resembling,  in  size,  figure  and  colour, 
the  current  coin  as  or  for  which  the  same  is  so 
uttered,  such  coin,  medal  or  piece  of  metal  or  mi.xed 
metals  so  uttered  being  of  less  value  than  the  current 
coin  as  or  for  which  the  same  is  so  uttered ;  or, 

(c)  utters  any  counterfeit  coin  resembling  or  apparently 

intended  to  resemble  or  pass  for  any  current  copper 
coin,  knowing  the  same  to  be  counterfeit. 

Orf<7m]— Code  of  1892,  sec.  475;   R.S.C.  1886,  ch.  167,  sees.   U,  14. 
and  16. 

**  Utters''] — The  word  ''utter"  in  this  part  of  the  Code  includes 
*  tender'  and  'put  off.*    Hec.  546  (e). 

On  a  charge  of  uttering  base  coin,  proof  that  the  accused  uttered 
base  coin  on  other  occasion  a  approximate  in  point  of  time  is  admis- 
Bible  as  evidence  that  he  knew  the  coin  to  be  base.    See  note  to  sec.  561. 

Counterfeit  or  dimitii^hed  coin  to  he  hrolen] — See  the  Currency  Act, 
1910,  Can.,  ch.  14. 

Variance  from  true  coin] — Bee  Code  see.  955. 

Seeond  ofence] — See  see.  568. 

Offenccg  relating  to  copper  coins] — See  sees.  2  (8),  546,  554-557, 
359,  561-569,  623-626,  955,  980-981,  1041. 

rtteringr  defaced  coin. 

566.  Every  one  who  utters  any  coin  defaced  hy  having 
stamped  thereon  any  names  or  words  is  guilty  of  an  offence,  and 
liable,  on  summary  conviction  before  two  justices,  to  a  penalty 
not  exceeding  ten  dollars. 
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Origin}— Code  of  1892,  sec.  476;   B.S.C.  1886,  ch.  167,  sec  18. 
Consent  of  Attorney-General  to  prosecution} — See  sec.  598. 
Utters  coin  defaced  by  stamp} — The  word  *  utter'  includes  'tender' 
and  *put  off.'     Code  sec.  546   (c). 

Defacing  current   coin} — See   sec.   559. 

Uttering  uneurrent  copper  coin, 

567.  Every  one  who  utters,  or  offers  in  payment,  any  copper 
coin,  other  than  current  copper  coin,  is  guilty  of  an  offence  and 
liable,  on  summary  conviction,  to  a  penalty  of  double  the  nominal 
value  thereof,  and  in  default  of  payment  of  such  penalty  to 
eight  days'  imprisonment. 

Origin]— Code  of  1892,  sec.  477;  B.S.C.  1886,  ch.  167,  sec.  33. 
Informer's  share  of  fine} — See  sec.  1041. 

Offences    relating    to    copper    coins} — See    sees.    2    (8),     554-557, 
559,  561-569,  623-626,  955,  980-981,  1041. 

Second  offence.— Penalty. 

568.  Every  one  who,  after  a  previous  conviction  for  any 
offence  relating  to  the  coin  under  this  or  any  other  Act,  is  con- 
victed of  any  offence  specified  in  this  Part  is  liable, — 

(a)  to  imprisonment  for  life,  if  fourteen  years  is  the  longest 
term  of  imprisonment  to  which  he  would  have  been 
liable  had  he  not  been  so  previously  convicted; 

{h)  to  fourteen  years'  imprisonment,  if  seven  years  is  the 
longest  term  of  imprisonment  to  which  he  would 
have  been  liable  had  he  not  been  so  previously 
convicted ; 

(c)  to  seven  years'  imprisonment,  if  he  would  not  have  been 
liable  to  seven  years'  imprisonment  had  he  not  been 
so  previously  convicted. 

Origin]— Code  of  1892,  sec.  478;  R.8.C.  1886,  ch.  167,  sec.  18. 

Coinage  offence  after  previous  conviction} — See  sees.  851,  963,  982, 
1081.  The  common  law  requires  that  a  second  offence  to  be  punishable 
as  such  should  have  taken  place  after  the  prior  conviction  and  not 
merely  after  the  offence  for  which  the  prior  conviction  was  made.  Ex 
parte  McCoy,  36  N.B.R.  186,  7  Can.  Cr.  Cas.  487;  R.  v.  South  Shields 
Justices  [1911]  2  K.B.  1. 

There  may  be  a  prior  conviction  for  the  purpose  of  a  second  offence 
prosecution  although  sentence  was  suspended  on  the  first.  R.  v.  Blaby 
[1894]  2  Q.B.  170. 
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Advertising  Counterfeit  Money. 

Adrertislnir  counterfeit  money. — Using  any  fictitions  name  or 
address.— Taking  from  the  malls  any  letter  to  a  fictitloll^« 
address^— Purchasing  connterfeit  money. 

569.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  five  years*  imprisonment  who, — 

(a)  prints,  writes,  utters,  publishes,  sells,  lends,  gives  away, 

circulates  or  distributes  any  letter,  writing,  circular, 
paper,  pamphlet,  handbill  or  any  written  or  printed 
matter,  advertising,  or  offering  or  purporting  to 
advertise  or  offer  for  sale,  loan,  exchange,  gift  or 
distribution,  or  to  furnish,  procure  or  distribute, 
any  counterfeit  token  of  value,  or  what  purports  to 
be  a  counterfeit  token  of  value,  or  giving  or  pur- 
porting to  give,  either  directly  or  indirectly,  infor- 
mation where,  how,  of  whom  or  by  what  means  any 
counterfeit  token  of  value,  or  what  purports  to  be 
a  counterfeit  token  of  value,  may  be  procured  or 
had;  or, 

(b)  in  executing,  operating,  promoting  or  carrying  on  any 

scheme  or  device  to  defraud,  by  the  use  or  by  means 
of  any  papers,  writings,  letters,  circulars  or  written 
or  printed  matters  concerning  the  offering  for  sale, 
loan,  gift,  distribution  or  exchange  of  counterfeit 
tokens  of  value,  uses  any  fictitious,  false  or  assumed 
name  or  address,  or  any  name  or  address  other  than 
his  own  right,  proper  and  lawful  name;  or, 

(c)  in  the  execution,  operating,  promoting  or  carrying  on, 

of  any  scheme  or  device  offering  for  sale,  loan,  gift, 
or  distribution,  or  purporting  to  offer  for  sale,  loan, 
gift  or  distribution  or  giving  or  purporting  to  give 
information,  directly  or  indirectly,  where,  how,  of 
whom  or  by  what  means  any  counterfeit  token  of 
value  may  be  obtained  or  had,  knowingly  receives 
or  takes  from  the  mails,  or  from  the  |>ost  office,  any 
letter  or  package  addressed  to  any  fictitious,  false  or 
assumed  name  or  address,  or  name  other  than  his 
own  right,  proper  or  lawful  name;  or, 
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{(i)  ]mrchui»e.s,  exehauges,  accepts,  takes  possession  of  or  in 
any  way  uses,  or  offers  to  purchase,  exchange,  accept, 
take  possession  of  or  in  any  way  uae,  or  n^ptiates 
or  offers  to  negotiate  with  a  .view  to  purelia«sing  or 
obtaining  or  using  any  such  counterfeit  taken  of 
value,  or  wliat  purports  so  to  be. 

Origins—Code  of  1892,  sec.  480;  51  Vict.,  Can.,  ch.  40,  sees.  2  and  3. 

Counterfeit  biuiV  note] — See  stu's.  550,  551. 

Cmuiterfeit  totccn  of  value] — Hee  definition  in  sees.  546   (/),  549. 

Faper  money  genuine  hut  vaUielfx^s]- — In  the  case  of  coin  or  paper 
money  which,  althougli  genuine,  has  no  value  as  money,  it  is  necesaar^- 
in  order  to  eoustitiitt  an  offence  under  this  Part  tliat  there  should  be 
knowledge  on  the  })art  of  the  person  charged  that  such  coin  or  paper 
money  was  of  no  value  as  money,  and  a  fraudulent  intent  on  his  part 
in  his  dealings  with  or  with  respect  to  the  same.     Code  sec.  549. 

Before  the  Code  it  liad  been  held  that  a  person  indicted  for  offering 
to  purchase  counterfeit  tokens  of  value  could  not  be  convicted  on  evi- 
dence showing  that  the  notes  which  he  offered  to  purchase  were  not 
counterfeit,  but  genuine  bank  notes  unsigned,  though  he  believed  them 
to  be  coimterfeit,  and  offered  to  purchase  them  under  such  belief.  R. 
v.  Attwood  (1891),  20  Ont.  R.  574.  The  present  definition  includes 
such  paper  where  there  is  knowledge  by  the  accused  that  it  was  of  no 
value  and  a  fraudulent  intent  in  dealing  with  it. 

Sub-see,  («)-  IVhat  purports  to  be  a  eounterfcit  token  of  value] — 
Section  569  of  the  Code  covers  not  only  the  case  of  counterfeit  money, 
i.e.,  false  tokeus  purporting  to  be  bank  iu)tes,  etc.,  but  false  tokens  pur- 
porting to  be  eonnterfeit  tokens.  Tlie  words  *' wliat  purports  to  be"  in 
this  seetion  import  what  appoara  on  the  face  of  the  instrument;  and 
therefore  v^hat  was  sai^l  to  the  prisoner,  or  what  he  thought  or  believed, 
would  not  be  of  any  monicnt.  R.  v.  Attwood  (1891),  liO  Ont.  R.  574,  578. 
But  see  sec.  549  as  to  genuine  but  valueless  paper  money. 

A  paper  which  is  a  spurious  imitation  of  a  government  treasury 
note  is  a  eonnterfeit,  of  what  imrports  to  be  a  counterfeit,  token  of 
value,  although  there  is  no  original  of  its  description.  R.  v.  Corey 
(1895),  1  Can.  Cr.  Cas.  161,  33  N.B.R.  81. 

Fraiidule)it  scheme  as  to  eounttrfcit  money], — On  the  trial  of  any 
I)er8on  charged  with  any  of  the  offences  mentioned  in  sec.  569,  any 
letter,  circular,  writing  or  j^aper,  offering  or  puri)orting  to  offer  for 
sale,  loan,  gift  or  distribution,  or  giving  or  purporting  to  give  infor- 
mation, directly  or  indirectly,  where,  how,  of  whom,  or  by  what  means, 
any  counterfeit  token  of  value  may  ])e  o!)tained  or  had,  or  concerning 
any  similar  scheme  or  device  to  defraud  the  public,  shall  be  prima  facie 
evidence  of  the  fraudulent  character  of  such  sdienie  or  device.  Sec.  981. 
Vnlawful  possession  of  fortied  hank  note] — Code  sees.  550,  629-631. 
632;   R.  V.  Tutty,  38  N.ft.R.   136,  9  Can.  Cr.  Cn^.  544. 
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PART  X- 

ATTEMPTS — CONSPIKACIES — ^AOOBSSOBIBS. 

Attempt  to  eommit  eertaln  Indictable  offences. 

570.  Everj'  one  id  guilty  of  an  indictable  offence  and  liable 
to  seven  tears'  ini'pri.'sonment  who  attempts,  in  any  case  not 
hereinbefore  provided  for,  lo  commit  any  indictable  offence  for 
which  th^  punishment  is  imprisonment  for  life,  or  for  fourteen 
years,  or  for  any  term  longer  than  fourteen  years. 

Origin}— Sec.  528,  Code  of  1892. 

Attempt} — By  sec.  72,  every  one  who,  having  an  intent  to  commit 
an  offence,  does  or  omit»  an  act  for  the  purpose  of  accomplishing  his 
object  is  guilty  of  an  attempt  to  commit  the  offence  intended,  whether 
under  the  circumstances  it  was  possible  to  commit  such  offence  or  not. 
It  is  a  question  of  law  whether  an  act  done  with  intent  to  commit  an 
offence  is  too  remote'  to  constitute  an  attempt.  Sec.  72  (2)  ;  R.  v. 
Lftitwood  (1910),  4  Cr.  App.  R.  248. 

**  Not  hereinbefore  provided  for "]— ^Offences  as  to  which  special 
provision  has  been  made  for  the  punishment  of  attempts  are  included 
in  the  following  sections  of  the  Code;  sec.  188,  attempt  to  break  prison, 
two  years;  sec.  20.3,  attempt  to  commit  buggery,  ten  years;  sec.  216 
(amendment  of  1909),  procuring,  five  3'ears;  sec.  264,  attempt  to  com- 
mit murder,  life  imprisonment;  sec.  270,  attempt  to  commit  suicide, 
two  years;  sec.  280  (6),  attempt  to  cause  bodily  injuries  by  explosives 
thrown  against  vessel,  fourteen  years;  sec.  300,  attempt  to  commit  rape, 
seven  years ;  sec.  S02,  attempt  to  defile  child,  two  years  and  whipping ; 
sees.  303,  ^^04  and  305,  attempt  to  prbcure  miscarriage,  life  imprison- 
ment (303)  ;  seven  years  (304),  two  yedrs  (305) ;  sec.  478,  attempt  to 
obtain  money  or  property  by  forged  document,  fourteen  years;  sec.  512, 
attempt  to  commit  arson,  fourteen  years;  sec.  514,  attempt  to  set  Are, 
seven  years;  sec.  521,  attempt  to  damage  telegraph,  etc.,  ilfty  dollars 
fine  on  sunmnary  conviction  or  three  months;  sec.  523,  attempt  to  wreck, 
fourteen  years;  sec.  5^6,  attempt  to  injure  cattle,' two  years. 

Verdict  for  attempt  when  proved  on  chai^ge  of  principal  offence}-^ 
Code  sec.  949. 
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attempt  to  eommiti  other  indictable  offences. 

571.  Every  one  who  attempts  to  commit  any  indictable 
offence  for  committing  which  the  longest  term  to  which  the 
offender  can  be  sentenced  is  less  than  fourteen  years,  and  do 
express  provision  is  made  by  law  for  the  punishment  of  such 
attempt,  is  guilty  of  an  indictable  offence  and  liable  to  imprison- 
ment for  a  term  equal  to  one-half  of  the  longest  term  to  which 
a  person  committing  the  indictable  offence  attempted  to  he 
committed  may  be  sentenced. 

Origin]— Sec.  529,  Code  of  1892. 

Attempt  proved  where  fM  offeree  chargecfi — Code  see.  949.  * 

Full  offence  proved  where  attempt  charged^ — Code  sec  950. 

Attempts  by  fraudulent  means'] — An  indictment  charging  any  at- 
tempted offence  by  fraudulent  means  need  not  set  out  in  detail  in  what 
the  fraudulent  means  consisted;  sec.  863;  but  there  should  be  sufficient 
particularity  to  give  the  accused  notice  of  the  oifence  with  which  he  is 
charged ;  sees.  852  and  853 ;  and  particulars  may  be  ordered  under  sec. 
859. 

.  A  conviction  for  attempting  to  obtain  money  by  false  pretenses  is 
good|  although  the  person  to  whom  the  false  pretense  is  made  knows  it 
to  be  false.  R.  v.  Light  (1915)  24  Cox  C.C.  718,  following  R.  v.  Hensler, 
11  Cox  C.C.  570,  22  L.T.R.  691;  and  see  R.  v.  Lyons  (No.  1)  16  Can. 
Cr.  Cas.  152  (Que.)  ;  R.  v.  Lyons  (No.  2)  16  Can.  Cr.  Cas.  352  (Que.). 

Distinguishing  attempt  from  intent  or  threat^ — On  an  indictment 
charging  an  attempt  to  commit  a  crime  it  may  be  a  misdirection  not  to 
distinguish  an  attempt  in  law  from  an  intention  or  a  threat;  R.  v. 
Landow,  (1913)  8  Cr.  App.  R.  218;  so  where  there  was  evidence  on 
which  the  jury  might  have  found  an  attempt  but  not  evidence  on  which 
it  was  necessary  that  they  should  take  that  view,  it  is  particularly  neces- 
sary that  the  judge  should  explain  the  difference  between  an  attempt, 
a  mere  intention  and  an  idle  threat.     Ibid. 

An  attempt  implies  an  intent.  Co.de  sec  72;  but  intending  to  com- 
mit a  crime  is  not  the  same  as  attempting  to  commit  it.  R.  v.  McCarthy, 
(1917)  41  O.L.R.  153,  13  O.W.N.  210,  29  Can.  Cr.  Cas.  448;  R.  v.  Eagle- 
ton,  (1885)  Dears.  C.C.  515;  R.  v.  McPherson,  (1857)  Bears.  &  B.  197. 
It  is  open  to  the  jury  to  believe  any  part  of  any  evidence  and  disbelieve 
any  other  part,  and  they  may  therefore,  on  a  charge  in  respect  of  the 
pjinoipal  offence  credit  the  testimony  only  in  so  far  as  it  shows  the 
lesser  offence  of  an  attempt;  R.  v.  McCarthy,  supra;  R.  v.  Hamilton, 
(1897)  4  Can.  Cr.  Cas.  251  (Ont.) ;  but  there  may  be  particular  circum- 
stances under  which  there  must  have  been  either  the  complete  offence  or 
no  offence  at  all.  R.  v.  Menary  (1911)  23  CLJft.  323,  18  Can.  Cr.  Oaa. 
237. 
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Pretending  to  the  poliee  that  one'a  store  has  been  burglarized  will 
not  establish  an  attempt  to  procure  money  bj  false  pretenses  from  the 
burglary  insurance  company  carrying  the  risk  where  no*  notice  of  loss 
or  elaim  on  the  policy  had  been  given  or  served  on  the  company^  al- 
though the  complaint  to  the  poliee  may  have  been  the  initial  step  in 
a  fraudulent  scheme  to  defraud  the  company.  B.  v.  Robinson  [1915] 
2  K.B.  342.  If,  however,  there  were  more  than  one  person  concerned 
in  the  fraudulent  scheme,  the  false  complaint  might  constitute  an  overt 
act  in  a  conspiracy  to  defraud.    See  Code  sec.  444. 

Plea  of  at«tre/ow]— Code  sees.  905-909 ;  B.  v.  Elvington,  31  L J^.M.C. 
14,  9  Cox  C.C.  86;  B.  v.  Weiss  and  Williams  (No  1),  (1913)  4  W.W.R, 
1358,  25  WX.B.  286,  21  Can.  Cr.  Cas.  438;  B.  v.  Weiss  and  Williams 
(No.  2),  (1913)  5  W.W.B.  48,  6  Alta.  L.B.  264,  22  Can.  Cr.  Cas.  42,  25 
WXJl.  351;  B.  V.  Young  Kee,  [1917]  2  WW.B.  654,  28  Can.  Cr.  Cas 
236,  (Alta.). 

When  prosecution  for  attempt  w  barred  by  quashing  of  convieti&n 
for  completed  ojfencel — Where  all  the  proceedings  in  the  trial  court  were 
brought  into  the  Supreme  Court  by  certiorari  and  the  judge  of  that  court 
assumed  charge  &nd  jurisdiction  over  the  whole  matter  and  quashed  the 
conviction  on  the  merits  of  the  evidence,  this  must  be  treated  as 
equivalent  to  an  acquittal.  B.  v.  Weiss  and  Williams  (No.  2),  (1913) 
5  W.W.B.  48,  6  Alta.  L.B.  264.  22  Can.  Cr.  Cas.  42,  25  W.L.B.  351. 

On  the  principle  of  Bex  v.  Dmry,  18  L.J.M.C.  189,  3  Car.  &  K.  190, 
where  the  conviction  has  been  quashed  by  certiorari,  for  some  mere  tech- 
nical defect,  the  accused  is  still  liable  to  be  brought  before  the  magis- 
trate again,  but  he  is  not  so  liable  where  the  conviction  has  been 
quashed  for  lack  of  evidence  to  support  it.  B.  v.  Weiss  and  Williams, 
supra,  per  Stuart;  but  see  contra,  B.  v.  Weiss  and  Williams  (No.  1), 
(1913)  4  W.W.B.  1358,  per  Beck,  J. 

A  distinction  is  to  be  drawn  between  a  ease  where  the  conviction 
has  been  quashed  on  the  merits  and  where  it  has  been  quashed  on  a  pure 
technicality.  B.  v.  Young  Kee  (No.  2),  [1917]  2  W.W.B.  654,  28  Can. 
Cr.  Cas.  236  (Alta.).  Where  the  objection  to  the  first  conviction  was 
that  the  defendant  was  not  properly  before  the  magistrate  and  conse- 
quently the  magistrate  was  entirely  without  jurisdiction  to  try  him,  the 
quashing  of  the  conviction  on  that  ground  is  not  a  bar.  It  would  be 
otherwise  if  the  magistrate  being  clothed  with  jurisdiction  to  try  a 
case  proceeds  to  do  so  in  an  illegal  or  improper  manner  or  finds  the 
accused  guilty  on  no  legal  evidence.  B.  v.  Young  Kee,  supra.  The  con- 
viction after  consideration  of  the  evidence  ought  to  be  looked  upon  as 
a  bar  to  any  further  prosecution,  but  where  a  conviction  has  been  set 
aside  on  the  sole  ground  of  want  of  jurisdiction  on  the  part  of  the 
justice  who  tried  the  case,  it  should  be  looked  upon  as  a  mere  nullity,  as 
though  some  one  not  a  magistrate  at  all  had  assumed  the  right  to  try 
it.  B.  V.  Young  Kee,  supra ;  Hawkins  Pleas  of  the  Crown,  vol.  2,  p.  521, 
sec.  8;     Paley  on  Convictions,  8th  ed.,  p.  167. 
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'  "  No  express  provision  "  etc.} — See  note  to  sec.  570.  The  ftpeeial  in- 
clusion of  attempts  in  some  of  the  sub-sections  and  not  in  others  in  an 
enactment  dealing  with  various  cognate  offences  will  not  prevent  the 
operation  of  Code  sec.  571,  dealing  generally  with  attempts  to  commit 
indictable  offences,  for  the  offence  of  attempting  tho  commission  of  any 
of  the  crimes  as  to  which  there  is  no  enactment  specially  dealing  with 
attempts ;  the  doctrine  of  *'  expressio  vniusy*  etc.,  does  not  apply  to 
exclude  the  attempt  of  the  principal  offence  as  against  the  express 
language  of  sec.  571.  R.  v.  Wing,  29  O.L.R.  553,  22  Can.  Cr.  Cas.  426, 
(see  Code  sec.  216,  as  to  the  offence  of  procuring). 

Attempted  coinage  offences'] — See  Code  seo.  648,  as  to  the  complete- 
ness of  the  offence  although  the  intended  counterfeiting  was  not 
perfected. 

Xortk-West  Territories] — For  special  provision.^  as  to  trial, '  see 
N.W.T.  Act,  R.S.C.,  oh.  62,  neos.  37-55. 

Yukon  Territorp]-^ An  attempt  to  steal  may  be  tried  summarily 
without  a  jury  where  the  ralue  of  the  property  obtained  or  received 
does  not  in  the  opinion  of  the  judge  exceed  $200.  The  Yukon  Act, 
R.S.C.,  ch.  63,  sec.  65. 

Ailempt  to  commit  statutory  offences. 

» 

572.  Every  one  is  guilty  of  an  indictable  oflfeuee  and  liable 
to  one  year's  imprisonment  who  attempts  to  commit  any  offence 
under  any  statute  for  the  time  being  in  force  and  not  inconsistent 
with  this  Act,  or  incites  or  attcmj)ts  to  incite  any  ])erson  to  coni- 
init  any  sucJi  offence,  and  for  the  puuishmeut  of  which  no 
express  provision  is  made  by  sucli  statute. 

Om/in]— See.  5no,  Code  of  1S92. 

Attempts  generally]— CoHo  sec.  70. 

"  iCo  express  provision  made "] — When  a  statute  creates  a  new 
offence  hy  prohibiting  and  making  unlawful  anything  which  was  lawful 
before,  and  appoints  a  specific  remedy  against  such  new  offence  (not 
antecedently  unlawful)  by  a  particular  sanction  and  particular  nietliod 
of  proceeding,  that  particular  method  of  proceeding  must  1)0  pursued 
and  no  other.  R.  v.  Rolunson,  2  Burr.  799;  R.  v.  Sinclair,  12  Can.  Cr. 
Cas.  20,  at  .'^.1   (Terr.). 

('oiisplrlng  to  commit  indictable  offence. 

573.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  iin])risonnient  who,  in  any  case  not  hereinbefore 
pi'ovided  for^  conspires  witli  any  person  to  commit  any  indict- 
able offence. 
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Origin]— Oode  of  1892,  sec.  527. 

"  In  any  case  not  hereinbefore  provided  for  "] — Specific  enactments 
are  contained  in  the  Code  as  to  certain  conspiracies  to  commit  indict- 
able  offenoee;  treason,  sees.  74  and  75;  false  accusations,  sec.  178;  defile- 
ment, sec  218;  murder,  sec.  266;  fraud,  sec  444.  Bee  also  as  to  con- 
spiracy in  restraint  of  trade,  sees.  496-504,  581,  590,  1012. 

Order  for  partictilar8'\—Bee  sees.  859,  860,  853,  855,  864. 

Charging  conspiracy  where  offence  completed] — A  conspiracy  to  com- 
mit an  indictable  offence  is  quite  distinct  from  the  offence  alleged  to 
liave  been  the  subject  of  the  conspiracy,  and  a  former  acquittal  for  the 
offence  itself  is  not  a  bar  to  a  subsequent  prosecution  for  a  conspiracy 
to  commit  it^  altliough  founded  upon  the  name  evidence.  R.  v.  Weiss 
(No.  2),  5  W.W.B.  48  and  460,  6  AUa.  L.B.  264,  22  Can.  Cr.  Cas,  42. 

Where  a  crime  has  been  committed,  whether  in  pursuant  of  the  con- 
spiracy, or  in  carryinp^  out  some  purpose  of  the  conspiracy,  the  s'^ilty 
person  may,  according  to  strict  law,  !)e  indicted  for  the  crime  so  com- 
mitted, and  also  for  the  conspiracy*;  Reg.  v.  Button,  11  Q.B.  929,  at 
pp.  946-947,  18  L.J.M.C  19;  R.  v.  Jessop,  16  Cox  C.C.  204;  E.  v.  Des- 
mond, 11  Cox  C.C.  146. 

If  a  prosecution  for  the  offence  committed  in  pursuance  of  a 
conspiraey  should  occur  after  a  conviction  for  conspiracy,  it 
would  be  the  duty  of  the  court  to  apportion  the  sentence 
with  reference  to  the  former  conviction.  R.  v.  Button,  11  Q.B. 
929;  R.  V.  Kelly  [1917]  1  W.W.B.  46,  27  Can.  Cr.  Cas.  140, 
186,  27  Man.  B.  105.  But  to  prosecute  a  man  for  conspiring  to 
commit  an  offence,  when  the  charge  should  ])e  for  committing  the  actual 
offence  itself,  is  strongly  condemned  by  such  eminent  judges  as  Lord 
Cj-anworth,  in  In  re  Rowlands,  5  Co.x  C.C.  497;  Lord  Chief  Justice 
Coekburn,  in  Regina  v.  Boulton,  12  Cox  C.C.  87;  and  by  Meredith,  J.A., 
in  Rex  v.  Good  fellow,  10  Can.  Cr.  Cas.  424,  11  O.L.R.  359,  365.  R.  v. 
Sinclair,  12  Can.  Cr.  Cas.  20,  at  32,   (Terr.). 

Coekburn,  C..T.,  in  Regina,  w  Boulton,  said :  "  1  am  clearly  of  opinion 
that  where  the  proof  intended  to  be  submitted  to  a  jury  is  proof  of  the 
actual  commission  off  the  crime,  it  is  not  the  proper  course  to  charge 
the  parties  with  conspiring  to  commit  it ;  for  that  course  operated,-  it  is 
manifest,  unfairly  and  unjustly  against  the  parties  accused;  the  prose- 
cutors are  thus  enabled  to  combine  in  one  indictment  a  variety  of 
offences,  which,  if  treated  individually  as  they  ought  to  be,  would  ex- 
clude the  possibility  of  giving  evidence  against  one  defendant  to  the 
prejudice  of  others,  and  deprive  defendants  of  the  advantage  of  calling 
their  co-defendants  as  witnesses.  I  do  i^ot  say  this  merely  on  my 
own  authority;  I  have  the  authority  of  the  late  Lord  Cran worth — one 
of  the  ablest  of  our  judges — for  the  view  I  have  expressed.  In  a  case 
lK»fore  him,  in  which  the  parties  had  been  indicted,  not  for  the  offence 
they  had  cxmimitted,  but  for  conspiracy  to  commit  it,  that  eminent 
judge  said  that  such  a  course  was  no  doubt  legal,  but  that  it  would 
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have  been  more  satisfactory  if  they  had  been  indicted  for  that  which 
they  had  done^  and  not  for  conspiring  to  do  it."  B.  ▼.  Boulton,  12 
Cox  C.C.  87,  quoted  in  B.  v.  Sinclair,  12  Can.  Cr.  Cas.  20. 

Troof  of  conapvracyl — The  intent  of  the  oifenee  of  anon  ia  similar 
to  the  intent  of  the  offence  of  a  conspiracy  to  commit  arson*  so  that 
evidence  of  an  attempt  to  commit  the  former  offence  at  a  prior  date 
not  too  remote  may  be  shown  as  a  similar  act  to  that  charged  in  proof 
of  the  design  with  which  the  later  was  committed.  B.  v.  Wilson  (1911) 
1  W.W.B.  272,  21  Can.  Cr.  Cas,  105.  19  W.L.B.  657. 

The  acts,  conduct  and  statements  of  a  co-conspirator  are  properly 
admissible  in  evidence  upon  a  charge  if  they  relate  to  the  common  de- 
sign; they  are  in  such  case  a  part  of  the  res  gesta  in  the  execution  of 
the  purpose  of  the  conspiracy;  B.  v.  Connolly,  1  Can.  Cr.  Cas.  468,  25 
Ont.  B.  151;  B.  v.  Wilson  (1911)  1  W.W.B.  272,  21  Can.  Cr.  Cas.  105, 
19  W.L.B.  657.  But  it  is  only  after  the  conspiracy  has  been  proved 
that  the  acts  of  the  one  become  evidence  against  the  other.  B.  t.  Mc- 
Cutcheon,  25  Can.  Cr.  Cas.  310   (Ont.). 

A  statement  by  one  conspirator,  not  in  execution  of  the  common 
purpose,  but  in  narration  of  some  event  forming  part  of  the  conspiracy, 
falls  within  the  rule  of  hearsay,  and  is  not  admissible  as  evidence 
against  another  conspirator,  unless  made  in  his  presence.  See  B.  v. 
Blake,  6  Q.B.  126;  Stephen  Dig.,  p.  6  and  7;  WiUs  on  Evidence,  pp.  116 
et  seq.  In  consequence  of  this  distinction,  the  admissibility  of  writings 
often  depends  on  the  time  when  they  are  proved  to  be  in  the  possession 
of  fellow  conspirators,  whether  it  was  before  or  after  the  apprehension 
of  the  accused. 

If  the  acts  proved  are  not  such  as  to  show  from  their  very  nature 
that  they  are  parts  of  a  common  scheme,  the  jury  must  separately  con- 
sider the  case  of  each  defendant  and  determine  from  his  conduct 
whether  there  is  evidence  of  the  conspiracy.  B.  v.  McCuteheon.  25  Can. 
Cr.  Cas.  310  (Ont.). 

Where  the  conspiracy  was  formed  in  Canada  and  in  pursuance  of 
same  certain  acts  were  done  in  the  U.S. A.,  evidence  of  these  is 
admissible  on  the  prosecution  in  Canada.  B.  v.  Bachrack,  (1913)  28 
O.L.B.  32,  21  Can.  Cr.  Cas.  257. 

A  conspiracy  consists  not  merely  in  the  intention  of  two  or  more, 
but  in  the  agreement  of  two  or  more  to  do  an  unlawful  act  by  unlawful 
means.  So  long  as  such  a  design  rentfl  in  intention  only,  it  is  not  indict- 
able. But  where  two  agree  to  carry  it  into  effect,  the  very  plot  is  an 
act  in  itself  and  is  the  net  of  each  of  the  parties,  promise  against 
promise,  actus  contra  actum,  capable  of  being  enforced  if  lawful,  pun- 
ishable if  for  a  criminal  object  or  for  the  use  of  criminal  means. 
MulcAhy  V.  B..  L.B.  3  H.L.  306,  317. 

The  conspiracy  itself  is  the  offence,  and  whether  anything  has  been 
done  in  pursuance  of  it  or  not  is  immaterial.  B.  v.  Oill  (1818),  2  B.  & 
Aid.  204;  B.  v.  Seward  (18.34),  1  A.  A;  E.    706;  B.  v.  Bichardson  (1834), 

716 


COUNTBRFBITINO  [  §  W*  ] 

1  M.  &  Bob.  402;  R.  v.  Kenrick,  (1843)  5  Q.B.  49;  Allen  v.  Flood 
[1898]  A.C.  1. 

It  is  not  necessary  to  prove  that  the  defendants  actually  met  to- 
gether and  concerted  the  proceeding;  it  is  sufficient  if  the  jury  are 
Satisiied  from  the  defendants'  conduct  either  together  or  severally,  that 
they  were  acting  in  concert.    B.  v.  Fellowes  (1859),  19  U.C.Q.B.  48,  58. 

It  must  be  left  to  the  jury  to  estimate  the  weight  of  the  evidence 
of  an  accomplice  according  to  their  opinion  of  the  motives, 
eharaeter  and  credibility  of  the  witness,  and  of  the  probable  nature  of 
his  statement.  And  if  it  has  had  the  effect  of  convincing  them  without 
doubt  of  the  guilt  of  the  accused  they  are  at  liberty  to  act  upon  their 
conviction.  Per  Bobinson,  C^.  B.  v.  Fellowes  and  others  (1859),  19 
U.C.Q.B.  48. 

If  A.  and  B.  conspire  together,  each  is  guilty  of  an  offence,  and  each 
may  be  indicted  separately,  tried  alone  and  convicted,  although  both  be 
living  and  within  the  country  and  county  at  the  time  of  the  indictment, 
trial  and  conviction.  B.  v.  Frawley,  (1894)  25  Ont.  B.  431,  1  Can.  Cr. 
Cas.  253. 

In  a  charge  of  conspiracy  when  the  existence  of  the  common  design 
on  the  part  of  the  defendants  has  been  proved,  evidence  is  then  properly 
receivable  as  against  both  of  what  was  said  or  done  by  either  in  further: 
ance  of  the  common  dseign.  B.  v.  Connolly,  (1894)  25  Ont.  B.  151,  1 
Can.  Cr.  Cas.  468. 

And  evidence  is  admissible  of  what  was  said  or  done  in  furtherance 
of  the  common  design  by  a  conspirator  not  charged,  as  against  those 
who  are  charged,  after  proof  of  the  existence  of  the  common  design  on 
the  part  of  the  defendants  with  such  conspirator.    Ibid. 

The  charge  of  Coleridge,  J.,  in  B.  v.  Murphy  (1837),  8  C.  &  P.,  at 
p.  310,  conveniently  summarizes  the  usual  method  of  proving  a  charge 
of  conspiracy:  "  Although  the  common  design  is  the  root  of  the  charge, 
it  is  not  necessary  to  prove  that  the  parties  came  together  and  actually 
agreed  in  terms  to  have  this  common  design,  and  to  pursue  it  by  common 
means,  and  so  carry  it  into  execution.  This  is  not  necessary,  because 
in  many  cases  of  the  most  clearly  established  conspiracies  there  are  no 
means  of  proving  any  such  thing,  and  neither  law  nor  common  sense 
requires  that  it  should  be  proved.  If  you  fbid  that  these  two  persons 
pursued  by  their  acts  the  same  object,  often  by  the  same  means,  one  per- 
forming one  part  of  an  act,  and  the  other  another  part  of  the  same  aet 
80  as  to  complete  it  with  a  view  to  the  attainment  of  the  object  which 
they  were  pursuing,  you  will  be  at  liberty  to  draw  the  conclusion  that 
they  have  been  engaged  in  a  conspiracy  to  effect  that  object.  The  ques- 
tion you  have  to  ask  yourselves  is,  'Had  they  this  common  design,  and 
did  they  pursue  it  by  these  common  means — the  design  being  unlawful!'  " 
B.  V.  Connolly,  (1894)  25  Ont.  B.  151,  1  Can.  Cr.  Cas.  468;  B.  v. 
Fellowes,  19  U.C.Q.B.  48. 

Conspiracy  with  persons  unknown] — See  note  to  sec.  444. 
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rf?n«rl— Where  a  conspiracy  i8  ahown  to  have  been  carried  on  in 
two  counties  there  is  jurisdiction  to  commit  for  trial  and  to  hold  the 
trial  itself  in  either  of  the  counties  or  in  another  county  within  the 
same  province  if  the  accuwnl  persons  are  apprehended  in  such  other 
count}'.  Where  persons  are  broujfht  by  process  from  one  county  to 
another  upon  a  conspiracy  charge  and  committed  for  trial  therein  but 
the  Crown  fails  to  prove  a^inst  them  any  overt  act  committed  within 
the  county  in  which  the  proceedings  arc  taken,  although  charged  as 
committed  in  both  counties,  the  court  of  that  county  has  no  jurisdictioTi 
to  convict  for  a  conspiracy  committed  wholly  within  the  county  from 
which  the  accused  were  brought.  The  defendants  brought  by  process 
into  the  county  of  trial  are  to  be  considered  as  in  custody  solely  in 
respect  of  the  charge  laid,  and  jurisdiction  is  not  conferred  on  the 
courts  of  the  county  to  which  thev  are  taken  to  try  them  because  of 

•  »  » 

their  presence  in  custody  on  any  other  charge  preferred  by  the  Crown 
as  to  which  such  court  would  otherwise  have  no  jurisdiction.  B.  v. 
CGorman,  15  Can.  Cr.  Cas.  173,  18  O.L.R.  427;  Fournier  v.  Attorney- 
General,  19  Que.  K.B.  436,  17  Can.  Cr.  Cas.  113. 

Speedy  trial  jurisdiction] — An  election  of  speedy  trial  without  a 
jury  in  the  County  Court  Judge's  Criminal  Court  does  not  confer  juris- 
diction in  a  case  in  which  there  would  be  no  jurisdiction  over  the  accused 
if     the     trial     were     upon     indictment     before     a   jury.  SemhXe, 

had  the  charge  in  the  preliminary  enquiry  not  included  "both  coun- 
ties as  the  locality  of  the  conspiracy  and  had  no  evidence  been 
proven  before  the  committing  magistrate  of  overt  acts  in  his  county  by 
some  of  the  persons  charged,  the  committal  for  trial  and  the  indictment 
or  charge  which  followed,  might  have  been  quashed :  but  if  the  evidence 
of  an  overt  act  within  the  county  upon  which  the  committal  order  was 
founded  is  discredited  at  the  subsequent  trial,  the  fact  of  the  committtil 
having  been  made  does  not  aid  the  jurisdiction  as  regards  a  person 
brought  from  another  county  or  district  to  answer  the  charge.  The 
King  V.  O'Gorman,  15  Can.  Cr.  Cas.  173,  18  O.L.R.  427;  Fournier 
V.  Attornej^-General,  19  Que.  K.B.  436,  17  Can.  Cr.  Cas.  113. 

An  allegation  of  the  place  of  the  offence  is  a  material  one  and 
necessary  to  be  proved  to  confer  jurisdiction  upon  a  county  tribunal 
where  the  accused  were  not  found  or  apprehended  in  the  same  county 
in  which  the  trial  is  to  take  place.  R.  v.  O'Gorman,  15  Can.  Cr.  Cas. 
173,  18  O.L.R.  427. 

Conspiracy  to  defraud] — Sec  sec.  444. 

Conspiracy  to  affect  marlet  prices] — See  sec.  444. 

Trade  comhinations  or  conspiracies] — See  Code  sees.  496-504,  581, 

590,  1012;  the  Industrial  Disputes  Investigation  Act,  6-7  Edw.  VII, 
Can.,  ch.  20,  8-9  Edw.  VII,  Can.,  ch.  22,  9-10  Edw.  VII,  Can.,  ch.  29; 
the  Trade  Unions  Act,  R.S.C.  1906,  ch.  125. 

Evidence  generally  in  conspiracy  cases] — See  note  to  sec.  444. 
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Accessories  after  the  fact  In  certain  cases. 

574.  Every  one  is  guilty  of  an  indictable  ofTenre  and  liable 
to  seven  years'  imprisonment  who,  in  any  case  where  no  express 
provision  is  made  by  this  Act  for  the  punishment  of  an  acces- 
sory, is  accessory  after  the  fact  to  any  indictable  offence  for 
which  the  punishment  is,  on  a  first  conviction,  imprisonment  for 
life,  or  for  fourteen  years,  or  for  any  term  longer  than  fourteen 
years. 

Origin]— Sec.  531,  Code  of  1892. 

Accessories  after  the  fact] — Code  sees.  71  (defined) ;  76  (to  treason), 
267  (to  murder),  840  (indictment  of  accessories  after  the  fact). 

Acts  intended  to  destroy  or  conceal  things  which  may  be  produced 
in  evidence  against  a  prisoner  on  his  trial,  make  the  doer  an  accessory 
after  the  fact,  of  whom  the  correct  technical  description  in  an  indict- 
ment is  expressed  by  the  words  "  receive,  harbour  and  maintain."  R.  v. 
Levy,  7  Cr.  App.  R.  61,  and  see  R.  v.  Butterfield  (1843)  1  Cox  C.C. 
39. 

Accessories  before  the  fact] — See  sec.  69  as  to  aiding  and  abetting 
or  counselling  and  procuring  an  oflFence.  Persons  who  do  so  arc  declared 
guilty  parties  to  the  oflFence  itself  and  may  be  so  charged. 

Accessories  after  the  fact  In  other  cases. 

575.  Every  one  who  is  accessory  after  the  fact  to  any 
indictable  offence  for  committino:  which  the  longest  term  to 
which  the  offender  can  be  sentenced  is  less  than  fourteen  years, 
if  no  express  provision  is  made  for  the  punishment  of  such 
accessory,  is  guilty  of  an  indictable  offence  and  liable  to  imprison- 
ment for  a  term  equal  to  one-half  of  the  longest  term  to  which 
a  person  committing  the  indictable  offence  to  which  he  is 
accessory  may  be  sentenced. 

Origin']— Bee.  532,  Code  of  1892. 

Accessories  after  the  fact  generally] — Code  sec.  71. 
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PART  XI. 

JURISDICTION. 

Rides  of  Court 

Court's  power  to  make  mles^— Be^ladng  8ittl]ig8<~Heguliiliitfr 
praetiee. — Generally  for  regulating.— Bales  to  be  laid  before 
Parliament— Authority  in  Ontario  for  making. 

576.  Every  superior  court  of  criminal  jurisdiction  may  at 
any  time,  with  the  concurrence  of  a  majority  of  the  judges 
thereof  present  at  any  meeting  held  for  the  purpose,  make  rules 
of  court,  not  inconsistent  with  any  statute  of  Canada^  which 
shall  apply  to  all  proceedings  relating  to  any  prosecution,  pro^ 
ceeding  or  action  instituted  in  relation  to  any  matter  of  a  crim- 
inal nature,  or  resulting  from  or  incidental  to  any  such  matter, 
and  in  particular, — 

(a)  for.  regulating  the  sittings  of  the  court  or  of  any 

division  thereof,  or  of  any  judge  of  the  court  sit- 
ting in  chambers,  except  in  so  far  as  the  same  are 
already  regulated  by  law; 

(b)  for  regulating  in  criminal  matters  the  pleading,  prac- 

tice and  procedure  in  the  court,  including  the 
subjects  of  mandamus,  certiorari,  habeas  corpus,  pro^ 
hibition,  qu/)  warranto,  bail  and  costs,  and  the  pro-' 
ceedings  on  application  to  a  justice  to  state  and 
sign  a  case  for  the  opinion  of  the  courts  as  to  a 
conviction,  order,  determination  or  other  proceeding" 
before  him;  and, 

(c)  generally  for  regulating  the  duties  of  the  officers  of  the 

court  and  every  other  matter  deemed  expedient  for 
better  attaining  the  ends  of  justice  and  carrying  the 
provisions  of  the  law  into  effect. 
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2.  Copies  of  all  rules  made  under  the  authority  of  this  section 
shall  be  laid  before  both  Houses  of  Parliament  at  the  session 
next  after  the  making  thereof,  and  shall  also  be  published  in 
the  Canada  Oazette. 

3.  In  the  Province  of  Ontario  the  authority  for  the  making 
of  rules  of  court  applicable  to  svRQrior  courts  of  criminal  juris 
diction  in  the  province  is  vested  in  the  supreme  court  of  judiea 
ture,  and  such  rules  may  be  made  by  the  said  court  at  any  tim? 
with  the  concurrence  of  a  majority  of  the  judges  thereof  present 
at  a  meeting  held  for  the.  purpose. 

On^in]— Sec.  533,  Code  of  1892. 

Criminal  Praetide  Coiirt'kuleS  ghn€¥allp^ — Tri  acidilion  fo  tlie  general 
authority  conferrefl  'by'feec.  576,  tliert;  is  a' fuTtWr]  authorization  by  see. 
1126  by  which  the  cc^ft  having  authority  t6  qiiash'a  conviction  or  order 
made  by  a  justice  m<iy  preseribe  by  general  order  for  the  gitfcijg-'of 
security  by  the  applicant. 

In  a  Quebec  case  it  i^as  held  that  security  for  costs  cannot  be 
ordered  against  the  petitioner  for  a  writ  of  certiorari  in  a  criminal  case 
in  the  absence  oi  a  general  rule  of  court  passed  under  Code  sec.  1126. 
Tieraey  v.  Choquet   (1908)  13  Can.  Cr.  Cas.  238. 

There  is  also  in  Part  XV,  relating  to  summary  convictions,  a  special 
reference  to  the  regulation  by  rule  or  order  made  under  sec.  576  of  the 
practice  on  stated  cases  by  justices  for  review  by  a  superior  court  (sec. 
705,  sub-sec.  (h)  ). 

Oode  sec.  914,  sub-sec.  2,  provides  that  the  statement  of  the  arraign- 
ment and  the  ptoeeedings  subsequent  thereto  shall  be  entered  of  record 
in  the  same  ivanner  as  heretofore,  subject  to  any  such  alterations  in  the 
forms  of  such  entry  as  are,  from  time  to  time,  prescribed  by  any  rule 
or  rules  of  the  superior  courts  of  criminal  jurisdiction  respectively. 

Any  Crown  rules  altering  the  mode  of  entering  records  of  arraign- 
ment and  proceedings  at  trial  as  provided  for  in  sec.  914  will  also  apply 
to  such  inferior  courts  of  crimisial  jurisdiction  as  arc  desi|^ated  in  the 
Rules.    Sec.  914  (3). 

Jnterpretation  of  Bules  of  Courti — Court  Bules  made  by  virtue  of 
the  power  conferred  by  the  Code  are  to  be  construed  as  though  em- 
bodied in  the  Code  itself.    R.  v.  Dean,  [1917]  2  W.W.R.  943  (Alta.). 

"  Superior  c&urt  of  criminat  jurisdiction  **] — The  courts  included  in 
this  phrase  are  mentioned  in  the  defining  clause.  Code  sec.  2  (35). 

"  All  proceedinga  relating  to  any  protecutumy*  e<c.] — "  In  a  criminal 
proceeding  the  question  is  not  alone  whether  substantial  justice  has 
been  done,  but  whether  justice  has  been  done  according  to  law.  All 
proceedings  in  p<rnam  are  sirictissimi  juris;  nor  should  it  l)e  forgotten 
that  the  formalities  of  law,  though  here  and  there  they  may  lead  to 
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ti-.t  escape  of  an  offender,  are  intended  on  the  whole  to  insure  the  safe 
administration  of  justice  and  the  protection  of  innocence,  and  must  be 
observed.  A  party  accused  has  tlie  rij^ht  to  insist  on  them  as  a  matter 
of  right  of  which  he  cannot  be  deprived  ajjainst  his  will ;  and  the  judge 
must  se(*  that  thev  are  followed.  .  He  cannot  set  himself  above  the  law 
which  he  has  to  administer,  or  make,  or  mould  it  to  suit  the  exigencies 
of  a  particular  occasion.  The  procedure  by  which  an  offender  is  to  be 
tried,  though  but  ancillary  to  the  application  of  the  substantive  law  and 
to  the  ends  of  justice,  is  as  much  a  part  of  the  law  as  the  substantive 
law  itself."  Per  Cockburn,  O.J.,-»n  Martin  v.  Mackonachie,  3  Q.B.D.  775. 
Suh'Sec.  (&) — "Fleading^  practice  and  procedure  in  the  court  "'\ — 
Suh-sec.  (h) — Mandamus] — ^A  superior  court  will  not  interfere  by 
mandamus  when  the  inferior  court  has  exercised  a  discretion  in  the 
matter  within  the  jurisdiction  of  the  inferior  court:  In  re  Dyson  (1860), 
29  I^J.Q.B.  6ft.  This  rule  holds  good  even  though  the  inferior  court  is 
wrong,  not  only  as  to  facts,  but  also  as  to  law.  Beg.  v.  Adamson,  L.R. 
1  Q.B.D.  205,  approved  in  Reg.  v.  Evans  (1890),  62  L.T.N.8.  576. 

The  court  does  not  by  mandamus  direct  either  justices  or  any  public 
body  or  anybody  else  upon  whom  a  duty  is  cast  how  and  in  what  manner 
they  are. to  perform  their  duty.  They  simply  direct  them  to  perform 
their  duty.  R.  v.  Kingston  Justices,  (1902)  86  L.T.N.S.  591;  B.  v. 
Wong  Tun  (1916)  10  W.W.R.  15,  26  Can.  Cr.  Cas.  8  (Alta.). 

The  court  will  not  interfere  with  the  discretion  of  the  justices  in 
adjourning  a  hearing.  B.  v.  Southampton  Justices,  96  L.T.N.S.  697. 
Conversely,  where  a  county  court  judge  erroneously  declines  to  hear  the 
case  on  the  grounds  of  want  of  jurisdiction,  an  order  of  mandamus  will 
lie  to  compel  him  to  hear  it.  R.  v.  The  Judge  of  the  Southampton 
County  Court,  62  L.T.N.S.  321. 

A  mandamus  goes  where  persons  having  a  jurisdiction  to  exercise 
decline  to  exercise  it,  upon  some  matter  preliminary  to  the  hearing  of 
the  merits  of  the  appeal  as  regards  facts  or  law.  Mellor,  J.,  in  R.  v. 
Justices  of  Middlesex,  2  Q.B.D.  519. 

A  court  stenographer  is  a  public  official  against  whom  a  mandamus 
may  issue  for  non -performance  of  his  official  duty  to  furnish  an  appli' 
cant  with  a  copy  of  evidence  taken  at  a  criminal  trial.  Where  upon  an 
application  for  a  mandamus  it  appears  that  the  court  stenographer  has 
furnished  a  complete  copy  of  his  record  of  the  evidence,  the  application 
must  be  dismissed  although  the  transcript  furnished  be  shown  to  be 
inaccurate  by  reason  of  the  omission  of  rulings  made  by  the  trial  judge 
or  of  counsel's  admissions  taken  in  lieu  of  evidence.  R.  v.  Campbell,  10 
Can.  Cr.  Cas.  326  (Y.T.). 

Where  an  official  with  limited  statutory  powers  rules  that  his  juris- 
diction does  not  extend  to  certain  matters,  the  process  of  mandamus 
is  frequently  used  to  review  such  ruling,  so  where  the  jurisdiction  in  the 
particular  matter  was  denied  by  a  statutory  comniisHionor,  and  he 
r.djoumed  the  enquiry  sine  dir  to  enable  the  affirming  parties  to  correct 
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the  ruling  by  an  application  to  the  court,  a  rule  for  a  mandamus  was 
taken  out  and  on  the  court  deciding  that  the  commissioner  was  wrong, 
the  mandamus  was  granted  directing  the  commissioner  to  "  hear  and 
determine  the  matter  of  the  inquiry  according  to  law."  B.  v.  Hudson 
11915]  1  K.B.  VU;  compare  re  Lee  Him,  16  Can.  Cr.  Cas.  383.  Where 
however  the  statutory  authority  is  bound  to  inquire  whether  the  material 
placed  before  it  on  the  particular  application  makes  out  a  priina  facie 
case,  the  court  ought  not  on  mandamus  to  interfere  with  the  conclusion 
arrived  at  by  the  statutory  authority  upon  matters  of  fact  unless  some 
mistake  in  law  is  involved  or,  semble,  a^misunderstanding  or  misjudging 
the  evidence  on  material  points.  R.  v.  Islington  [1914]  3  K.B.  481,  83 
L.J.K.B.  1455,  30  Times  L.R.  478. 

The  court  should  exercise  its  discretion  by  refusing  a  writ  of  man> 
damus  where  there  is  an  alternative  remedy,  which  is  equally  convenient^ 
beneficial  and  effective.  Charleson  v.  Byrne  (1915)  31  W.L.R.  319,  22 
D.L.R.  240  (B.C.);  Sisters  of  Charity  v.  Vancouver,  44  S.C.B.  29; 
Bex  V.  Master  of  Crown  Office,  29  Times  L.B.  427 ;  Frankel  v.  Winnipeg 
(1912),  3  W^W.B.  405,  22  W.L.B.  597  (Man.). 

It  may  in  some  cases  be  necessary  to  apply  both  for  a  mandamus 
to  hear  and  determine  and  for  a  prohibition  from  acting  upon  the 
erroneous  decision  of  the  statutory  authority.  Attorney-General  v. 
Thompson  [1913]  3  K.B.  198,  29  Times  L.R.  510. 

\  Mandamus  lies  to  require  an  inferior  court  to  enter  continuances 
and  to  hear  an  appeal  from  a  summary  conviction  which  it  had  im- 
properly refused  to  hear  on  the  merits  upon  an  erroneous  ruling  against 
the  sufficiency  of  the  notice  of  appeal.  Bex  v.  Trottier,  22  Can.  Cr. 
Cas.  102,  25  W.L.B.  663. 

The  principles  upon  which  the  courts  interfere  by  mandamus  with 
justices  of  the  peace  are  not  essentially  different  from  those  regulating 
the  interference  with  courts  of  record.  The  writ  will  lie  to  set  courts 
in  motion,  when  they  have  refused  to  act,  and  to  compel  them  to  exercise 
their  rightful  jurisdiction.  The  same  rule  applies  to  justices  of  the 
peace,  and  they  may  be  compelled  by  mandamus  to  hear  and  determine 
matters  properly  within  their  jurisdiction,  and  properly  brought  before 
them.  High  on  Extraordinary  Bemedies»  sec.  239;  B.  v.  Meehan  (No.  2), 
5  Can.  Cr.  Cas.  312,  3  O.L.B.  567.  The  general  rule  denying  relief  by 
mandamus  to  correct  the  errors  of  inferior  courts  in  matters  properly 
within  their  jurisdiction  applies  with  equal  force  to  proceedings  before 
a  justice  of  the  peace,  and  the  writ  will  not  go  to  correct  the  erroneous 
notion  of  a  justice  in  a  matter  which  has  been  judicially  determined 
hy  him.  And  when  jurisdiction  over  the  matter  in  question  is  vested 
in  a  board  of  magistrates,  and  they  have  acted  in  the  premises  and  have 
reached  a  decision,  their  action  will  not  be  corrected  by  mandamus. 
High,  sec.  243a;  Ec  Denison,  B.  v.  Case,  6  O.L.B.  104;  B.  v.  Connolly, 
22  Ont.  B.  220;  B.  v.  Carden,  5  Q.B.D.  1;  re  McLeod,  25  Can.  Cr.  Cas. 
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230,  27  O.L.R.  232;  Long  Point  Co.  v.  Anderson,  18  A.B.  401  (Ont.)  ; 
Ameliasburg  v.  Pitcher,  13  O.L.B.  417. 

The  writ  may,  however,  be  granted  if  the  magistrates  have  not  really 
exercised  a  discretion  vested  in  them,  but  have  acted*  upon  a  considera- 
tion of  something  extraneous  or  extra-judicial,  which  ought  not  to  have 
affected  their  decision,  and  which  was  the  same  as  declining  jurisdiction. 
Thompson  v.  Desnoyers,  16  Que.  S.C.  253,  3  Can.  Cr.  Cas.  68,  at  70. 

That  a  magistrate  did  not  properly  appreciate  the  evidence  sub- 
mitted upon  an  application  for  the  issue  of  a  warrant  of  arrest  for  an 
indictable  offence  is  not  ground  for  a  mandamus  to  compel  him  to 
grant  a  warrant  against  his  opinion  formed  in  good  faith.  Thompson  v. 
Desnoyers,  3  Can.  Cr.  Cas.  68,  16  Que.  S.C  253.  Only  under  extraordin- 
ary circumstances  will  the  court  grant  a  mandamus  to  a  justice  holding 
a  preliminary  enquiry,  to  review  the  justice's  ruling  as  to  the  admissi- 
bility of  evidence.  B.  v.  Martin,  18  Can.  Cr.  Cas.  107;  Se  Broom,  18 
Can.  Cr.  Cas.  254;  Be  Byers  &  Plows,  46  U.C.Q.B.  206. 

It  seems  probable  that  justices  would  be  compelled  by  mandamus 
to  bring  a  preliminary  enquiry  being  held  by  them  to  a  conclusion 
either  by  a  dismissal  of  the  charge  or  a  committal  for  trial  where  there 
was  an  equal  division  and  the  matter  was  not  disposed  of  by  them  as 
it  might  have  been  by  adjourning  the  enquiry  to  be  heard  de  novo 
before  other  justices.    Durrand  v.  Forrester,  15  Can.  Cr.  Cas.  125. 

In  Ontario  it  is  held  that  an  application  for  a  mandamus  against  a 
magistrate  may  be  treated  as  a  civil  and  not  a  criminal  proceeding, 
although  the  act  which  it  is  proposed  the  justice  shall  be  ordered  to  do 
is  the  taking  of  an  information  for  an  offence  against  the  criminal  law, 
as  part  of  the  duties  of  his  office  under  a  provincial  statute  governing 
his  appointment.  B.  v.Meehan  (No.  1)  (1902),  5  Can.  Cr.  Cas.  807, 
3  O.L.B.  361.   . 

A  mandamus  will  not  go  which  would  in  effect  be  a  direction  as  to 
the  manner  or  particular  method  in  which  a  district  court  should  conduct 
the  hearing  of  an  appeal  from  a  summary  conviction.  B.  v.  Wong  Tun 
(1916)  10  W.W.B.  15  (Alta.). 

Where  a  rule  for  mandamus  had  been  discharged  with  costs  on 
the  ground  that  the  affidavits  in  support  were  imperfect,  and  a  subse- 
quent rule  was  obtained  by  the  same  parties  on  the  same  ground 
on  amended  affidavits,  the  court  refused  to  hear  the  second  application 
upon  the  merits,  and  discharged  the  second  rule,  also  with  costs.  Beg.  v. 
Pickles,  12  L.J.Q.B.  40.  The  same  rule  seems  applicable  to  certiorari 
proceedings.  In  any  case  a  fresh  application  should  be  made  to  the 
same  judge  who  had  dismissed  it  on  the  technical  ground.  Except  lu 
cases  of  habeas  corpus,  one  judge  is  cautious  about  dealing  with  mat- 
ters previously  disposed  of  by  another.  B.  v.  McKay,  17  Can.  Cr.  Cas. 
1  (N.S.). 

Certiorari  generallyl — See  sec.  1124. 

Habeas  corpus  generally'] — See  sec.  1120. 
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Frohibition} — Prohibition  is  a  remedy  that  should  be  sparingly 
applied,  and  only  in  a  plain  case.  Be  Ciimmings  and  Carleton,  25  OJt. 
607 ;  26  A.R.  1;  In  re  Brass  v.  Allan,  26  U.C.Q.B.  123 ;  R.  v.  Hamlink, 
17  Can.  Cr.  Caa.  ;62  (Ont.). 

The  question  to  bo  decided  on  a  prohibition  motion  is  whether  the 
inferior  court  had  jurisdiction  to  enter  upon  the  inquiry  and  not 
whether  there  has  been  any  miscarriage  in  the  course  of  the  inquiry. 
Long  Point  Co.  v.  Anderson,  18  A.R.  (Ont.)    401  at  405. 

If  the  judge  of  the  ijiferior  court  had  given  himself  jurisdiction 
by  coming  to  an  erroneous  conclusion  upon  a  point  of  law  upon  whicli 
the  limit  of  his  jurisdiction  depended,  then,  in  point  of  fact,  he  would 
haTe  had  no  jurisdiction,  and  a  writ  of  prohibition  in  such  a  case 
would  have  been  properly  awarded.  He  cannot  give  himself  jurisdiction 
by  placing  a  wrong  construction  upon  a  statute  or  document  or  other- 
wise coming  to  a  wrong  conclusion  of  law  upon  admitted  facts.    Ibid. 

No  misinterpretation,  actual  or  intended,  of  a  statute  is  of  .the 
slightest  relevancy  in  determining  the  question  of  .prohibition  unless 
such  misinterpretation  itself  goes  to  the  jurisdiction.  Be  Royston  Park  & 
Steelton  (Town  of),  28  O.L.R.  629,  at  Oaa. 

Where  the  only  question  the  magistr«'\te  had  to  decide  was  whether 
the  defendant  properly  before  him  had  committed  the  offence  charged, 
and  there  was  no  preliminary  question  for  him  to  decide,  prohibition  will 
not  be  granted  because  of  an  alleged  error  in  finding  the  fact  of  guilt. 
U,  V.  Burns,  (1918)  29  Can.  Cr.  Cas.  293  (N.S.;;  Ilawes  v.  Uart,  18 
N.S.R.  42.  If  there  is  a  total  absence  of  jurisdiction  because  the 
matter  is  one  with  which  the  inferior  court  could  not  deal,  prohibition 
will  be  ordered  although  the  applicant  had  in  fact  consented  to  the 
proceedings.  Farquharson  v.  Morgan,  63  L.J.Q.B.  474,  [18941  1  Q.B. 
552.  But  where  the  inferior  court  has  complete  jurisdiction  so  far  as 
the  nature  of  the  offence  is  concerned,  it  would  seem  that  a  mere  defect 
us  to  the  locality  of  the  proceedings  raises  a  question  of  procedure 
rather  than  one  of  jurisdiction  and  that  it  may  effectually  l)e  waived, 
riarke  Brothers  v.  Knowlos   (1918)   87  L.J.K.B.  189,  192. 

Bail  ffcnerallyl — See  «»c.  700. 

Costs  generally] — See  sec.  1044. 

Alberta  Croun  Bules,  1914]— 

ALBERTA  CROWN  PRACTICE. 

Practice  and  procedure  of  the  Supreme  Court  in  Relation  to  Man- 
damus, Certiorari,  Habeas  Corpus,  Prohilntion,  and  Quo  Warranto,  both 
in  Criminal  and  Civil  Matters  and  Costs  in  Such  Matters. 

QITASTIING   A   COXVTCTTON.  ORDER,   ETC. 

1.  (824)  In  all  cases  in  which  it  is  desired  to  move  to  quash  a  con- 
viction, order,  warrant,  or  inquisition,  the  proceeding  shall  be  by  notice 
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Qf  motion  in  the  first  instance  inflt<ead  o^  by  certiorari  or  by  rule  or  by 
order  nisi,     (0.1289). 

2.  (825)  The  notice  of  motion  unless  otherwise  directed  by  a  judge 
shall  be  served,  at  least  seven  days  before  the  return  day  thereof,  upon 
the  magistrate,  justice,  or  justices  making  the  conviction  or  order  or 
issuing  the  warrant,  or  the  coroner  making  the  inquisition,  and  also 
upon  the  prosecutor  or  informant,  and  upon  the  Attorney-General,  and 
upon  the  officer  to  whom  or  upon  the  clerk  of  the  office  to  which  the 
proceedings  are  required  by  law  to  be  transmitted,  and  it  shall  specify 
the  objections  intended  to  be  raised.     (0.1290). 

3.  (826)  Upon  the  notice  of  motioii  ahiUl  beeadorBed  a  notice  in 
the .  f/oUowing  form  aildvesaed  to  the  magistrate^  justice  or  jnstiees, 
coroner,  or  offioer  or  clerk»  as  the  ease  may  be: 

"  You  are  hereby  required  forthwith  after  service  hereof  to  return 

I  4 

to  the  Clerk  of  the  Supreme  Court  at (as  the  case  may  be) 

the  conviction  (or as  the  case  may  be)  herein  referred 

to,  together  with  the  information  and  evidence,  if  any,  and  all  things 
touching  the  matter  as  fully  and  entirely  as  they  remain  in  your  custody, 
together  with  this  notice. 

Date 

•To  A.  B,,  Magistrate  at . . .  (or  as  the  case  may  be). 

(Signed)    CD... ;.....* , 

Solicitor  for  the  Appliccmt,*' 

4.  (827)  Upon  receiving  the  notice  so  endorsed,  the  magistrate, 
justice,  or  justices,  coroner,  officer,  or  derk,  shall  return  forthwith  to 
the  office  mentioned  therein  the  eonvictioiiy  order,  a^arrant,  or  inquisition, 
together  with  the  jn^ormation  and  evidence,  if  any,  and  all  things 
touching  the  matter  and  the  notice  served  upan  hina  with  a  oertiiksate 
endorsed  thereon  in  the  following  farm: — 

**  Pursuant  to  the  accompanying  notice,  I  herewith  return  to  ^his 
honourable  court  the  following  papers  and  documents,  that  is  to  say: — 

(1)  The  conviction   (or  as  the  case,  may  be); 

(2)  Tlie  information  and  the  warjant  issued  thereon: 

(3)  The  evidence  taken  at  the  hearing; 

(4)  (ATI  other  papers  or  documents  touching  the  matters.) 

"And  I  hereby  certify  to  tt>ls  honoutaMe  eourt  thtit  I  have  above 
truly  set  forth  all  the  papers  and  doenments  in  my  custody  and  power 
relating  to  the  matter  set  forth  in  the  said  notice  of  teotSon." 

(2)  If  the  proceeding^  have  ]?e?n  transmitted  as  required  by  law  by 
the  magistrate,  justice,  justices^  or  coroner,  to  the  proper.. offioar 
lie  shall  in  lieu  of  the  (jertificate  ^bove  set  9^^  certify  to  the  faet 
of  such  transmission  together  with  the  date  thereof. 
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(3)  If  the  proceedings  have  not  been  received  by  the  officer  to 
whom  or  the  clerk  of  the  office  to  which  the  same  are  by  law 
required  to  be  transmitted,  such  officer  or  clerk  shall  return  a 
certificate  of  the  fact  in  lieu  of  the  certificate  above  set  out. 

(4)  A  copy  of  this  Biile  shall  appear  upon  or  be  annexed  to  the 
notice  of  motion  served  upon  the  magistrate,  justice,  or  justices, 
coroner,  clerk  or  officer  from  whom  the  return  is  required. 
(0.1292). 

5.  (828)  The  certificate  shall  have  tha  same  eifeet  as  a  return  to  a 
writ  of  oertwrari.    (0. 1293). 

6.  (829)  The  motion  shall  not  be  entertained  unless  the  return  day 
thereof  be  within  six  months  after  the  conviction,  order,  warrant,  or 
requisition,  and  unless  the  applicant,  if  not  the  Attorney-General,  is 
shown  to  have  deposited  with  the  clerk  of  the  court  to  whom  the  cer- 
tificate is  required  to  be  returned  as  security  for  costs  of  the  applica- 
tion, the  sum  of  $25  or  such  other  sum  as  a  judge  may  direct. 

(2)  The  requirements  of  this  rule  as  to  security  for  costs  shall  also 
apply  to  motions  for  prohibition,  mandamus  or  quo  warranto. 

QUO   WASRANTO. 

7.  (830)  No  application  in  the  nature  of  quo  wamanto,  except  an 
cx-offido  application  shall  be  made  without  leave  of  a  court  or  a  judge, 
iiTid  unless  at  the  time  of  application  for  such  leave  an  affidavit  be*  pro- 
duced by  which  some  person  shall  depose  on  oath  that  such  application 
ia  made  at  his  instance  as  relator;  and  such  person  shall  be  deemed  to 
)je  the  relator  in  ease  an  order  shall  be  made,  and  shall  be  named  as 
such  relator  on  such  application.     (N.8.  48). 

8.  (831)  Every  objection  intended  to  be  made  to  the  title  of  a 
defendant  on  an  appUoation  in  the  nature  of  a  quo  warranto  shall  be 
specified  in  the  notice  of  motion,  and  no  objection  not  so  specified  shall 
be  raised  by  the  relator  without  the  special  leave  of  the  court  or  a 
judge.     (N.S.  49). 

9.  (832)  The  court  or  judge  may  refuse  the  application  in  the  nature 
of  a  quo  warranto,  with  or  without  costs,  and  in  its  or  his  discretion 
may,  upon  such  notice  as  may  be  just,  direct  the  costs  to  be  paid  by 
the  solicitor  or  other  parties  joining  in  the  affidavits  in  support  of  the 
application,  although  not  the  relator.     (N.S.  50). 

.  10.  (833)  A  new  relator  may  by  leave  of  the  court  or  a  judge  be 
substituted  for  the  one  first  named  on  special  circumstances  being 
shown.     (N.S«  51). 

11.  (834)  Where  several  applications  in  the  nature  of  a  quo  warramto 
have  f>een  made  against  several  persons  for  the  usurpation  of  the  same 
office  and  all  upon  the  same  or  like  grounds  of  objection,  the  court  or  a 
jtidge  may  order  such  applications  to  be  consolidated,  or  may  order  all 
proceedings  to  be  stayed  upon  all  but  one,  until  judgment  be  given  in 
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that  one;  provided  always  that  no  order  be  made  to  eonsolidate  or  stay 
any  proceedings  against  any  defendant  unless  he  give  an  undertaking 
to  diselaim  if  judgment  be  given  for  the  Crown  upon  the  application 
which  proceeds.     (N.S.  52). 

12.  (835)  If  the  defendant  in  an  application  in  the  nature  of  a 
quo  warranto  does  not  intend  to  defend,  he  may,  to  prevent  judgment 
by  default,  file  a  disclaimer  in  the  office  of  the  clerk  or  deputy  clerk  of 
the  court,  as  the  case  may  be,  and  deliver  a  copy  to  the  relator  or  his 
solicitor.  Upon  the  disclaimer  being  filed  judgment  of  ouster  may  be 
entered  and  the  costs  taxed  as  in  judgment  by  default.     (N.S.  53). 

MAMDAMUS. 

13.  (836)  The  notice  in  the  case  of  an  application  for  mandamus 
shall  be  served  upon  every  person  who  shall  appear  to  be  interested  or 
likely  to  be  affected  by  the  proceedings.  The  court  or  a  judge  may 
direct  notice  to  be  given  to  any  other  person  or  persons  and  adjourn 
the  hearing  for  that  purpose. 

14.  (837)  Any  person  whether  he  has  been  so  served  or  not  who  can 
make  it  appear  to  the  court  or  a  judge  that  he  is  affected  by  the  pro- 
ceedings for  mandamus  may  show  cause  against '  the  application  and 
shall  be  liable  to  costs  in  the  discretion  of  the  court  or  judge  if  the 
order  should  be  made  or  the  prosecutor  obtain  judgment.    (N.S.  56), 

15.  (838)  No  action  or  proceeding  shall  be  commenced  or  prosecuted 
against  any  person  in  respect  of  anything  done  in  obedience  to  a  man- 
damus issued  by  the  court  or  any  judge  thereof.     (N.S.  65). 

16.  (839)  No  order  for  mandamus  shall  be  granted  unless  at  the 
time  of  application  an  affidavit  be  produced  by  which  some  person  shall 
depose  upon  oath  that  such  application  is  made  at  his  instance  as 
prosecutor  and  the  name  of  such  person  shall  appear  as  the  person  at 
whose  instance  it  is  made.    (N.S.  69). 

HABEAS  CORPUS. 

17.  (840)  No  writ  of  habeas  corpus  shall  be  necessary,  but  an  order 
may  be  made  to  the  like  effect,  which  order  shall  have  the  like  conse- 
quences that  the  writ  would  have. 

18.  (841)  On  the  argument  of  a  motion  for  habeas  corpus  the  court 
or  a  judge  may  in  its  or  his  discretion  direct  an  order  to  be  drawn 
up  forthwith  for  the  prisoner's  discharge,  which  order  shall  be  a  suffi- 
cient warrant  for  any  gaoler  or  constable,  or  other  person  for  his 
discharge. 

OKNSRAL. 

19.  (842)  The  notice  of  motion  for  prohibition,  certiorari,  quo  war- 
ranto, mandamus  or  habeas  corpus  shall  be  returnable  before  a  judge 
of  the  Supreme  Court  or  the  Appellate  Division.     (0.1294). 
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::0.  (843)  Wlien  the  motion  is  made  to  a  judge  an  appeal  shall  lie 
from  his  order  to  the  Appellate  Division  of  the  Court  by  leave  of  the 
Judge  or  of  the  Appellate  Division,  but  subject  to  such  right  of  appeal 
his  decision  shall  be  final.     (0. 1297). 

20a.  In  the  event  of  an  appeal  from  an  order  of  discharge,  the 
judge  from  whose  order  the  appeal  is  taken  may,  if  he  sees  fit,  stay  the 
nxpcution  of  the  order  pending  the  appeal,  or  may  direct  that  Ijeforc 
the  discharge  the  prisoner  enter  into  a  proper  recognizance  to  appear 
before  the  Appellate  Division  and  sulimit  to  any  order  which  may  be 
made  upon  appeal.     (Canada  Gazette,  January  15,  1916.) 

20b.  Any  order  or  warrant  required  to  give  eflFoct  to  any  order  of 
the  Appellate  Division  may  l>e  made  or  directed  by  a  single  judge. 
(Canada  Gazette,  January  15,  1916.) 

21.  (fi44)  In  all  proceedings  under  these  Crown  Practice  Rules  the 
costs  shall  be  in  the  discretion  of  the  court  or  judge  who  shall  have  ftill 
power  to  order  either  the  applicant  or  the  party  against  whom  the 
application  is  made,  or  any  other  party  to  the  proceedings,  to  pay  such 
costs  or  any  part  thereof  according  to  the  result. 

22.  (845)  When  costs  are  allowed  the  fees  for  all  ser\»ice8  shall  be 
in  the  discretion  of  the  taxing  officer,  not  exceeding  $25,  provided  that 
the  judge  may,  in  his  discretion,  allow  an  increased  fee  in  a  proper 
case. 

23.  (846)  Proceedings  for  attachment  for  contempt,  for  disobedience 
to  any  writ,  judgment  or  order  issued  or  made  under  these  rules  shall 
lie  and  shall  be  the  same  as  for  disobedience  to  any  writ,  judgment  or 
order  in  a  civil  action. 

24.  (847)  When  no  other  provision  is  made  by  these  rules  the  pro- 
cedure and  practice  shall,  us  far  as  may  be,  be  regulated  by  the  Crown 
Office  Rules  for  the  time  being  in  force  in  England,  and  subject  thereto 
and  to  these  rules  the  practice*  shall  be  the  same  as  in  ciHl  proceedings 
in  the  Supreme  Court. 

FORMS. 

25.  (848)  The  forms  for  the  time  being  in  use  in  England  under  the 
said  Crowni  Office  Rules,  where  applicable,  and  where  not  applicable, 
forms  of  the  like  character  as  near  as  may  be,  shall  be  used  in  all  the 
proceedings,  except  where  otherwise  ordered  by  these  niles. 

RFLE.S    AS   TO   rOXVEYANOK  OT  TRISOKERS  rNDKR   RTrXTRKOE  TO  GAOL. 

26.  (849)  Whenever  a  person  is  sentenced  to  imprisonment  in  a  com- 
nmn  gaol  in  the  Province  of  Alberta,  by  any  court  in  such  province, 
the  sheriff  or  deputy  sheriff  of  any  judicial  district  in  such  province,  or 
any  liailiffj  constable  or  other  officer,  or  other  officer  or  other  person  by 
his  direction,  or  by  the  direction  of  the  court  may,  if  no  form  of  warrant 
is  provided  by  the  Criminal  Code  therefor,  convey  to  the  gaol  named  in 
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the  sentence  any  convict  sentenced  to  be  imprisoned  therein  and  shall 
deliver  hiin  to  the  keeper  thereof,  without  any  further  warrant  than  a 
copy  of  the  8<mtence  taken  from  the  minutes  of  the  cx)urt  before  wliich 
the  convict  was  tried,  and  certified  by  a  judjje  or  the  clerk  or  acting 
i'lerk  of  such  court. 

27.  (850)  The  foregoing  shall  also  apply  where,  according  to  the 
sentence  imposed  upon  the  ccmvict,  ho  i.s  made  liable  to  the  puni.Hhment 
of  death  or  whipping,  or  any  other  punishment. 

28.  (851)  The  keeper  of  the  common  gaol  mentioned  in  such  certified 
'.•opy  of  sentence  is  authori^ccd^  and  hereby  recpiired,  to  receive  the 
convict  meiitioned  in  such  certified  copy  of  sentence  into  his  custody 
in  the  said  gaol,  and  he  and  the  sheriff  of  the  jutlicial  district  in  which 
5uch  gaol  is  situated,  and  all  other  persoiis  and  authorities  whose  duty 
it  is  to  do  so,  are  hereby  authorized  and  recpiircd  to  carry  out  and 
execute  the  sentence*  mentioned  in  such  certified  copy  of  sentence; 
according  to  its  tenor  and  effect. 

Alberta  Bnlea  as  to  cases  stated  under  sec.  761  of  the  Criminal  Code} — 

1.  Application  to  J.P.  to  state  and  sign  a  case. — An  application  to  a 
justice  of  the  peace  to  state  and  sign  a  case  under  said  sec.  761  shall 
he  in  writing  and  be  delivered  to  such  justice  or  left  with  some  person 
for  him  at  his  place  of  abode  within  seven  days  after  the  making  of 
the  conviction,  order,  determination  or  other  proceeding  questioned. 
Such  application  shall  state  the  grounds  upon  which  the  proceeding  is 
questioned,  and  whether  the  appeal  is  to  be  to  the  Appellate  Division  or 
to  a  judge. 

2.  J.P.  to  state  and  sign  a  case. — Within  fourteen  days  after  such 
application  has  been  so  delivered  or  left  for  him  the  justice  shall  state 
and  sign  and  deliver  to  the  appellant,  a  case  setting  forth  the  facts  of 
the  case  and  the  grounds  on  which  the  proceeding  is  questioned,  stating e 

(a)  The  substance  of  the  information   or  complaint. 

(b)  The  names  of  the  prosecutor  (or  complainant)  and  defendant. 

(c)  The  date  of  the  proceedii\g  questioned. 

(d)  A  co[)y  of  the  evidence  (if  any)  in  full  as  taken  before  the  J.P. 

(e)  The  substance  of  the  ccuiviction,  order,  determination  or  other 

proceeding  quest iimetl. 

(f)  The  grounds  on  which  the  same  is  questioned. 

(g)  The  grounds  upon  whi<'h  the  justice  sup|>orts  the  proceeding 
questioned  if  the  justice  sees  fit  to  state  any. 

(2)  But  the  justice  shall  not  deliver  said  case  until  after  the  appel- 
lant shall  have  entered  into  a  recognizance  and  paid  the  fees 
as  provided  by  sec.  7G2. 

3.  Appeal  in  case  of  refusal. — In  the  event  of  the  justice  declining 
or  refusing  to  state  a  case,  the  appellant  may  apply  to  the  court  or 
judge  for  a  rule  as  provided  by  sec.  7C,\. 
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4.  Filing  of  stated  case. — Within  twenty  days  after  the  delivery  to 
the  appellant  of  a  case  stated  by  a  justice,  the  appellant  shall  file  the 
same  or  cause  it  to  be  filed. 

(a)  With  the  Registrar  of  the  Court,  or 

(b)  If  he  desires  the  matter  to   be  heard  and  determined  by  a 

Judge  in  Chambers  with  the  Clerk  of  the  Court  at  the  place 
where  the  appeal  is  intended  to  be  heard,  provided  that  upon 
sufficient  cause  for  the  delay  being  shown  the  court  or  judge, 
as  the  case  may  be,  may  hear  and  determine  the  matter 
although  the  case  was  not  delivered  within  said  twenty  days. 

5.  Appeal  when  heard  by  Appellate  Division. — When  the  case  stated 
has  been  delivered  to  the  Registrar  the  same  shall,  unless  the  court 
or  a  judge  otherwise  orders,  be  heard  at  the  next  sittings  of  the  Appel- 
late Division,  which  shall  be  not  sooner  than  fourteen  days  after  the 
delivery  of  the  case  stated  to  the  Registrar,  and  the  appellant  shall  give 
to  the  respondent  ten  days'  notice  in  writing  of  the  time  and  place  of 
hearing  the  appeaL 

6.  Appeal,  when  heard  by  Judge  in  Chambers. — When  the  case  lia« 
been  delivered  to  the  Clerk  of  the  Court,  the  appellant  shall  within  fiv( 
days  after  such  delivery  apply  to  the  Judge  in  Chambers  to  fix  a  time 
and  place  for  the  hearing  of  the  appeal,  and  the  judge  shall  thereupon 
appoint  a  time  and  place  for  such  hearing,  and  a  copy  of  such  appoint- 
ment  shall  be  served  upon  the  respondent,  or  as  the  judge  may  direct, 
provided  that  if  such  application  be  not  made  within  said  period  of 
five  days,  the  judge  may,  upon  sufficient  cause  for  the  delay  being 
shown,  Ak  such  time  and  place  notwithstanding  that  said  period  may 
have  elapsed. 

7.  Recognizance. — The  justice  before  or  immediately  after  delivering 
a  case  stated  to  the  appellant  shall  transmit  the  recognizance  to  the 
proper  Clerk  of  the  Court  if  the  appeal  is  to  a  Judge,  or  to  the  Registrar 
if  the  appeal  is  to  the  Appellate  Division. 

8.  Deviation  from  Rules  not  to  invalidate  proceedings. — Slight  devia- 
tion from  strict  compliance  with  these  Rules  shall  not  invalidate  any 
proceeding  or  thing  if  the  court  or  judge  sees  fit  to  allow  the  same, 
either  with  or  without  requiring  the  same  to  be  corrected. 

British  Columbia  Crown  Fules] — The  Crow^n  Office  Rules,  Criminal, 
1906,  are  as  follows: — 

B.  C.  Rules. 

CERTIORARI,  HABEAS  CORPUS,  MANDAMUS,  PROHIBITION  AND  QUO  WARRANTO. 

1.  The  practice  and  procedure  in  relation  to  the  following  matters, 
viz:  certiorari,  habeas  corpus,  mandamus,  prohibition  and  quo  warranto, 
shall  be  the  same  as  that  followed  in  civil  proceedings  so  far  as  applic- 
able, and  where  not  applicable  shall  be  analogous  thereto. 
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BAIL. 

2.  Applications  for  bail  where  the  party  is  in  custody  shall  be,  in  the 
first  instance,  by  summons  before  a  Judge  at  Chambers  for  a  writ  of 
habeas  corpus,  or  to  show  cause  why  the  defendant  should  not  be 
admitted  to  bail  either  before  a  Judge  at  Chambers  or  before  a  Justice 
of  the  Peace,  in  such  an  amount  as  the  Judge  may  direct. 

INFORMATIONS. 

3.  With  the  exception  of  ex-offieio  information  filed  by  the  Attorney- 
General  on  behalf  of  the  Crown,  no  criminal  information  or  informa- 
tions in  the  nature  of  a  quo  warranto,  shall  be  exhibited  or  received 
in  the  Supreme  Court  without  an  express  order  of  a  Judge  of  the 
Supreme  Court,  nor  shall  any  process  be  issued  upon  any  information 
until  the  person  procuring  such  information  to  be  exhibited,  shall  have 
filed  in  the  Registry  of  the  Supreme  Court  a  recognizance  in  tke  penalty 
of  $100,  effectually  to  prosecute  such  information,  and  to  abide  by  and 
observe  such  orders  as  the  Court  shall  direct;  such  recognizance  to  be 

•  entered  into   before  some  Justice  of   the  Peace  or  Registrar  of  the 
Supreme  Court. 

4.  No  application  shall  be  made  for  a  criminal  information  against 
a  Justice  of  the  Peace  for  misconduct  in  his  magisterial  capaeity  unless 
a  notice  containing  a  distinct  statement  of  the  grievances  or  acts  of  mis- 
conduct complained  of  be  served  personally  on  him  or  left  at  his  resi- 
dence with  some  member  of  his  household  six  days  before  the  time 
named  in  it  for  making  the  application. 

5.  The  application  for  a  criminal  information  shall  be  made  to  the 
court  by  a  motion  for  an  order  nisi  within  a  reasonable  time  after  the 
offence  complained  of,  and  if  the  application  be  made  against  a  Justice 
of  the  Peace  for  misconduct  in  his  magisterial  caapcity,  the  applicant 
must  depose  an  affidavit  to  his  belief  that  the  defendant  was  actuated 
by  corrupt  motives,  and  further,  if  for  an  unjust  conviction,  that  the 
defendant  is  innocent  of  the  charge. 

PwECOONIZANCES. 

6.  No  recognizance  shall  henceforth  be  forfeited  or  estreated  with- 
out the  order  of  the  court  or  a  judge. 

7.  Every  recognizance  to  appear  and  answer  to  any  indictment  found 
in  the  Supreme  Court  or  in  the  County  Court  Judges'  Criminal  Court, 
or  to  any  ex-offioio  or  criminal  information  shall,  unless  the  court  or  a 
judge  shall  by  order  dispense  therewith,  contain,  besides  any  other 
condition  which  may  be  imposed,  a  condition  that  the  defendant  shall 
personally  appear  from  day  to  day  on  the  trial  of  such  indictment  or 
information  and  not  depart  until  he  shall  be  discharged  by  the  court 
before  whom  such  trial  shall  be  had. 
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8.  Whonevor  it  has  been  niado  to  appear  to  tlic  court  or  a  ju<lj;o,  that 
a  party  has  jnado  default  in  performing  the  conditions  of  the  recog- 
nizance into  which  he  has  entered,  the  court  or  a  judj^e,  upon  notice  to 
the  defendant  and  his  sureties,  if  any,  to  be  given  in  such  manner  as 
the  court  or  judge  may  direct,  may  order  such  recognizance  to  he 
estreated  without  issuing  any  writ  of  scire  facias. 

9.  In  proceedings  under  sec.  589  of  the  Criminal  Code  [Sec.  1097, 
Code  of  19061  for  breach  of  recognizance  on  remand,  the  certificate  of 
the  Justice  of  the  Peace  of  non-appearance  of  the  accused,  indorsed 
on  the  l>ack  of  the  recognizance,  shall  be  transmitted  by  the  Justice  of 
the  Peace  to  the  Registrar  of  the  Court  where  if  committed  the  accused 
won  Id  be  bound  to  appear,  and  be  proceeded  upon  by  order  of  the 
judge  presiding  at  the  assizes,  if  he  thinks  proper,  in  like  manner  as 
other    i-ecognizances. 

10.  In  summary  convictions  under  sec.  878  of  the  Criminal  Code, 
fsecs.  109f,  1098,  Code  of  1906]  the  certificate  of  default  of  appearance, 
jis  in  the  precwling  rule,  shall  be  transmitted  by  the  Justice  of  the 
Peace  to  the  Clerk  of  the  County  Court  having  jurisdiction  at  the  place 
wherein  such  recognizance  is  taken,  and  be  procee<led  upon  by  order  of 
the  County  Court  Judge,  if  he  thinks  proper,  in  like  manner  as  other 
recognizances. 

APPEALS. 

11.  All  appeals  from  the  verdict,  judgment,  or  ruling  of  any  court 
or  judge  having  jurisdiction  ui  criminal  cases,  or  from  the  conviction, 
order,  or  determination  of  a  justice  under  Part  LVIII  of  the  Criminal 
Code  [Part  XV,  Code  of  19061  shall  be  by  case  stated,  except  where 
otherwise  provided  by  statute. 

12.  If  any  justice  of  the  peace  declines  for  the  space  of  one  week 
after  being  requested,  in  writing,  to  state  a  case,  the  person  aggriovec; 
may  apply  to  the  court  for  an  order  requiring  the  case  to  be  stated. 

Iti.  Kvery  application  by  a  party  aggrieved  to  a  justice  to  state  a 
case  shall  be  made  within  four  days  after  the  order,  determination,  or 
other  proceeding  has  l)een  made  or  rendered,  or  within  such  further  time 
as  may  be  allowed  by  the  court  or  a  judge. 

14.  The  appellant  at  the  time  of  making  such  application  and  before 
a  case  is  stated  by  the  justice,  shall  enter  into  recognizance  before  some 
justice  of  the  peace,  with  or  without  sureties,  in  the  sum  of  $100,  con- 
ditioned to  prosecute  his  appeal  without  delay  and  to  submit  to 
judgment  and  pay  such  costs  as  shall  be  awarded  by  the  court,  and  in 
default  thereof  the  justices  may  proceed  and  make  any  such  order  as 
if  no  application  for  a  special  case  had  been  made. 

COSTS. 

15.  In  all  [)nH'pcdings  under  these  Rules  the  party  entitled  to  costs 
•shall  tax  the  same  according  to  the  scale  in  force  in  the  Supreme  Court. 

78  4 


HULBS  OF    COUKT    (B.C.)  [*««! 

and  it  «o  provision  is  made  for  work  done  under  these  Rules,  then  the 
taxinj;  officer  Bhull  allow  such  reasonable  amonnt  by  analogy  to  the  said 
scale,  or  as  near  thereto  as  circumstances  will  admit  of. 

GENERAL   RULES. 

16.  These  Rules  may  be  cited  as  the  "Criminal  Rules,  190(5,"  and 
shall  be  in  force  from  and  after  the  first  day  of  May,  1906. 

17.  No  Order  or  Rule  annulled  by  any  former  Order  shall  be  re- 
vived by  any  of  these  Rules,  unless  expressly  so  declared.    . 

18.  Where  no  other  provision  is  made  in  these  Rules,  the  present 
pix>cedure  and  practice  remain  in  force,  and  as  to  matters  not  provided 
for,  the  procedure  shall  be  8uch  as  may  be  directed  or  confirmed  by 
the  court  or  a  judge. 

19.  The  interpretation  clauses  of  the  Supreme  Court  Rules  shall 
apply  to  these  Rules. 

[B.C.  rule  1041  makes  the  word  *'  person  "  include  a  body  corporate 
or  politic  unless  repuj^iiant   to  the  context.] 

20.  The  "  Supreme  Court  Rules,  1896  (Crown  side)  "  arc  hereby 
annulled. 

British  Columbia  Certiorari  Forms]— The  B.C.  Criminal  Rules,  1906, 
Rule  1,  provide  that  certiorari  practice  and  procedure  shall  be  the  same 
as  that  followed  in  civil  proceedings,  so  far  as  applicable,  and  where 
not  applicable  shall  be  analogous  thereto.  The  Crown  Office  Rules,  1906 
(Civil)  to  which  reference  must  be  had  are  transcripts  from  the  English 
Crown  Office  Rules  of  1886  and  retain  the  same  numbering.  Those  as 
to  certiorari  are  as  follows: 

28.  Every  application  for  a  writ  of  certiorari  shall,  except  in  vaca- 
tion, be  made  by  motion  for  an  order  nisi  to  show  causey  and  in  vacation 
to  a  Judge  at  Chambers  for  a  summons  to  show  cause.  Provided  that 
where,  from  special  circumstances,  the  court  or  judge  may  be  of  opinion 
tliat  the  writ  should  issue  forthwith,  the  order  *may.  be  made  absolute, 
or  an  order  be  made  in  the  first  instance,  either  ex  parte  or  otherwise, 
n»  the  court  or  jud^^e  may  direct. 

33.  No  writ  of  certiorari  shall  be  granted,  issued,  or  allowed  to 
remove  any  judgment,  order,  conviction,  or  other "  proceeding  had  or 
made  by  or  before  any  justice  or  justices  of  the  peace,  unless  such 
writ  of  certiorari  be  applied  for  within  six  calendar  months  next  after 
such  judgment,  order,  conviction,  or  other  proceeding  shall  be  so  had 
or  made,  and  unless  it  be  proved  by  affidavit  that  the  party  suing  forth 
the  same  has  given  six  days'  notice  thereof  in  writing  to  the  justice  or 
justices,  or  to  two  of  them,  if  more  than  one,  by  and  before  whom 
such  judgment,  order,  convictimi,  or  other  proceedings  shall  be  so  had 
or  made,  in  order  that  sucli  ji>ll'"(>  «m'  justices,  or  the  parties  (herein 
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concerned,  may  show  cause,  if  he  or  they  shall  so  think  fit,  against  the 
granting,  issuing  or  allowing  such  writ  of  certiorari. 

35.  No  order  for  the  issuing  of  a  writ  of  eertiarari  to  remove  any 
order,  conviction,  or  inquisition,  or  record,  or  writ  of  habeas-  corpus 
rid  subjiciendum  shall  be  granted  where  the  validity  of  any  warrant, 
commitment,  order,  conviction,  inquisition  or  record  shall  be  questioned, 
unless  at  the  time  of  moving,  a  copy  of  any  such  warrant,  commitment, 
order,  conviction,  inquisition  or  record,  verified  by  affidavit,  be  produced 
and  handed  to  the  officer  of  the  court  before  the  motion  be  made  or 
the  absence  thereof  accounted  for  to  the  satisfaction  of  the  court. 

36.  No  writ  of  certiorari  shall  be  allowed  to  remove  any  judgment, 
order  or  conviction  given  or  made  by  justices,  unless  the  party  (other 
than  the  Attorney-General  acting  on  behalf  of  the  Crown)  prosecuting 
such  certiorari,  before  the  allowance  thereof,  shall  enter  into  a  recog- 
nizance with  sufficient  sureties  before  one  or  more  justices,  or  before 
any  judge  of  the  Supreme  Court,  in  the  sum  of  $100,  with  condition  to 
prosecute  the  same  at  his  own  costs  and  charges  with  effect,  without 
any  wilful  or  affected  delay,  and  to  pay  the  party  in  whose  favour  or 
for  whose  benefit  such  judgment,  order  or  conviction  shall  have  been 
given  or  made,  within  one  month  after  the  said  judgment,  order  or 
conviction  shall  be  confirmed,  his  full  costs  and  charges,  to  be  taxed 
according  to  the  course  of  the  court  where  such  judgment,  order  or 
conviction  shall  be  confirmed,  and  in  case  the  party  prosecuting  such 
certiorari  shall  not  enter  into  such  recognizance,  or  shall  not  perform 
the  conditions  aforesaid,  it  shall  be  lawful  for  the  said  justices  to  pro- 
ceed and  make  such  further  order  for  the  benefit  of  the  party  for  whom 
such  judgment  shall  be  given,  in  such  manner  as  if  no  certiorari  had 
l)een  granted. 

37.  When  cause  is  shown  against  an  order  nisi  for  a  certiorari  to 
remove  any  judgment,  order  or  conviction  upon  which  no  special  ease 
has  been  stated,  given  or  made  by  justices  of  the  peace  for  the  purpose 
of  quashing  such  judgment,  order  or  conviction,  the  court,  if  it  shall 
think  fit,  may  make  it  a  part  of  the  order  absolute  for  the  certiorari 
that  the  judgment,  order  or  conviction  shall  be  quashed  on  return  with- 
out further  order,  and  in  such  case  no  such  recognizance  as  is  required 
by  Bule  36  shall  be  necessary,  and  a  memorandum  to  that  effect  shall 
lie  indorsed  by  the  proper  officer  upon  the  issuing  of  the  writ  of 
certiorari. 

38.  No  special  ease  shall  be  filed,  unless  the  party  proceeding  upon 
such  special  case  shall  enter  into  a  recognizance  as  provided  by  Bule  36, 
and  in  default  thereof  the  justices  may  proceed  as  in  that  rule  provided. 

[Bee  Bule  36  and  Form  No.  18  therewith]. 

39.  In  all  civil  causes  or  matters,  which  shall  have  been  removed 
by  certiorari  or  in  respect  of  which  a  special  case  shall  have  been  stated, 
the  recognizance  shall  be  conditioned  as  regards  costs,  to  pay  such 
costs,  if  any,  as  the  court  shall  order. 
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40.  No  objection  on  account  of  any  omission  or  mistake  in  any 
judgment  or  order  of  anj  justice  of  the  peace  or  court  of  summary 
jurisdiction,  brought  up  upon  a  return  to  a  writ  of  certiorari,  shall  he 
allowed,  unless  such  omission  or  mistake  shall  have  been  specified  in 
the  order  for  issuing  such  certiorari, 

FOBMS. 

308.  The  forms  in  the  Appendix  hereto  when  applicable,  and  where 
nut  applicable,  forms  of  like  character  may  be  used  in  all  proceedings 
under  these  Rules. 


Form  No.  13. 

Notice  to  Juetices  of  Application  for  Certiorari  to  Semove  Conviction, 
or  Order  of  Justicee  Pursuant  to  Bute  33. 

To  A.  B.  and  C.  D..  Esquires,  two  of  His  Majesty's  Justices  of  the 
l*eace  in  and  for  the  County  (or  City)  of 

Take   notice    that    the    Supreme    Court    of    British    Columbia    at 

will  be  moved  on  the  day  of 

or  as  soon  after  as  counsel  can  be  heard  (or  if  in  vacation,  that  applica- 
tion will  be  made  to  a  Judge  in  Chambers  at  on  the  day 
of  at  the  hour  of  ,  in  the  noon),  on  behalf  of 
E.  F.,  for  a  writ  of  certiorari  to  remove  into  the  said  division  a  certain 
record  of  conviction  (or  order),  under  the  hands  and  seals  of  you,  the 
said  A.  B.  and  C.  D.,  as  such  justices  as  aforesaid,  made  on  or  about 
the  day  of  ,  whereby  the  said  E.  F.,  was  con- 
victed of  (here  describe  the  offence,  or  describe  concisely  the  order 
intended  to  be  removed). 

Dated,  etc. 

(Signed)    E.  F.  (or  by  his  solicitor,  stating  himself  to  be 
the  solicitor  for  the  above-named  E.  F.). 

-     Form  No.  14. 

Affidavit  of  Service  of  Notice  of  Application  for  Certiorari  for 

Convidionf  or  Order  of  Justices. 

In  the  Supreme  Court  of  British  Columbia: 

I,  G.  H.,  of  ,  clerk  to  ,  solicitor  for  E.  F., 

make  oath  and  say: — 

1.  That  I,  ,  did,  on  the  day  of  , 

Hcrve  A.  B.,  Esquire,  one  of  His  Majesty's  Justices  of  the  Peace,  in  xind 
for  the  County  of  ,    with  the  noticp  hereunto  annexed, 

marked  A,  by  delivering  a  ^^rue  copy  of  the  said  notice  to  the  said  A.  B., 
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at  ,   in  the  said  county  (or  where  the  service  ia  not 

personal,  as  follows: 

That  I,  ,    did,  on  the  day  of  ,   also 

serve  C.  D.,  Esquire,  one  other  of  Hia  Majesty's  Justices  of  the  Peace. 
in  and  for  the  said  county,  with  the  said  notice,  by  delivering^  a  trar 
copy  of  the  said  notice  to  and  leavinjj  the  same  with  (the  wife,  clerk, 
or  servant)  of  the  said  C.  D.,  at  the  house  or  residence  of  the  said 
G.  D.,  situate  at  ,    in  the  said  county. 

Sworn,  etc.,  G,  H. 

Filed  on  behalf  of 


Form  No.  15. 

Summons  for  Certiorari  for  Conviction  or  Order  of  Justices, 

In  the  Supreme  Court  of  British  Columbia. 

The  Hon.  Mr.  Justice  ,   Jud^^e  in  Chambers. 

Upon  reading  the  several  affidavits  of  E.  F.  and  G.   H.,  and  the 
exhibit  thereto  annexed,  filed  the  day  of  ,    190  ,  and  upon 

hearing  counsel  (or  the  solicitor)  for  the  said  E.  F., 

It  is  ordered  that  all  parties  concerned  attend  the  Judge  m  Chambers 
at  on  the  day  of  ,    190  ,  at  the  hour 

of  in  the  noon,  upon  the  hearing  of  an  application  for 

a  writ  of  certiorari  to  remove  into  this  court  a  certain  record  of  convic- 
tion (or  order)  under  the  hands  and  seals  of  A.  B.  and  C.  t).,  Esquires, 
two  of  His  Majesty's  Justices  of  the  Peace  in  and  for  the  county 
of  ,   made  on  or  about  the  day  of  , 

whereby  E.  F.  was  convicted  of  (or  ordered  to,  etc.)  (Here  doscrilx* 
shortly  the  offence  or  substance  of  the  order.) 

At  the  instance  of 

Patedi  etc. 

Form  No.  36. 
Judge*s  Order  for  Certiorari  for  Conviction  or  Order  of  Justices. 

In  the  Supreme  Court  of  British  Columbia. 

The  Hon.  Mr.  Justice  ,    .Tudge  in  Chambers. 

Upon  reading  the  affidavit  of  L.  M.,  filed  the  day  of 

t    190  ,   and  upon  hearing  coun.sel  (or  the  solicitors)  on 
both  sides. 

It  is  ordered  that  a  writ  of  certiorari  issue  to  remove  into  this  court 
a  certain   (as  in  the  Summons  No.  1.5). 

[And  sec  Bule  40  infra  as  to  stating  the  grounds  in  the  order.]  • 
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Form  No.  17. 

Certiorari  to  Remove  Conviction,  Order  of  Justices. 

^George  V,  by  the  Grace  of  God,  etc.,  to  the  keepers  of  Our  peace 
and  Oiir  Justices  assigned  to  hear  and  determine  divers  crimes,  tres- 
passes^ and  other  offences  committed  within  our  county  (or  other 
jurisdiction,  as  the  case  may  be)   of  ,    and  to  every  of 

them,  greeting: 

We  being  willing  for  certain  reasons  that  all  and  singular  orders 
made  bv  you  or  some  of  vou  (or  if  order  of  Justices,  sav  bv  A.  B. 
and  G.  D.,  Esquires,  two  of  Our  Justices  assigned  as  aforesaid  (or  if 
conviction,  say  all  and  singular  records  of  conviction,  made,  etc., 
whereby).  (Here  shortly  describe  the  substance  of  the  order  or 
offence,  etc.,  to  be  removed.)  (as  is  said),  be  sent  by  you  before  Us,  do 
command  you,  and  every  of  you,  that  you  or  one  of  you  do  send  forth- 
with under  yovr  seals*  or  the  seals  of  one  of  you,  before  Us,  in  the 
Supreme  Court  of  British  Columbia,  at  the  Court  House,  at  ,  all 

and  singular  the  said  orders,  with  all  things  touching  the  same,  as  fully 
and  perfectly  as  they  have  been  made  by  you,  or  some  of  you,  and 
now  remain  in  your  custody  or  power,  together  with  this  Our  writ, 
that  We  may  cause  further  to  be  done  thereon  what  of  right  and 
according  to  law  We  shall  see  fit  to  be  done. 

Witness,  etc. 

To  be  indorsed. 

By  Order  of  Court  (or  of  Mr.  Justice  ). 

At  the  instance  of  the  within -named  defendant  (or  as  the  case  may  be) 

This  writ  was  issued  by,  etc. 

Form  No.  21. 
Beturn  to  writ  of  Certiorari. 

Indorse  the  writ  thus: — 

The  execution  of  this  writ  appears  by  the  schedules  hereunto  annexed. 
The  answer  of  A.  B.,  Esquire,  one  of  the  keepers  of  the  peace  and 
Justices  within  mentioned. 

To  be  signed  and  sealed  by  one  of  the  Justices.     (L.  S.). 

Form  No.  18. 

Becognizances  to  Prosecute  Certiorari  for  Conviction,  or  Order  of 

Justices. 

Be  it  remembered,  that  on  the  day  of                           ,    10  , 

E.  F.,  of                     ,  N.  O.,  of  .  and  P.  Q.,  of 

come  before  me,  R.  8.,  Esquire,  one  of  His  Majesty's  Justices  of=  the 

Peace  in  and  for  the  county  of  ,  and  acknowledge  to  owe 
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to  Our  Sovereign  Lord  the  King  the  sum  of  dollars  of  lawful 

money  of  Canada  to  be  levied  upon  their  goods  and  chattels^  lands  and 
tenements,  to  His  Majesty^s  use,  upon  condition  that  if  the  said  E.  F. 
shall  prosei'ute  with  effect,  without  any  wilful  or  affected  delay,  at  his 
own  proper  costs  and  charges,  a  writ  of  certiorari  issued  out  of  the 
Supreme  Court  of  British  Columbia,  to  remove  into  the  said  Court  all 
and  singular  orders  (or  as  the  (rase  may  be)  (insert  description  from 
certiorari)  and  shall  pay  to  the  prosecutors,  within  one  month  next  after 
the  said  orders  shall  be  confirmed  in  the  said  Court,  all  their  full  costs 
and  charges,  to  be  taxed  according  to  tlie  course  of  the  said  Court, 
then  this  recognizance  to  be  void  or  else  remain  in  full  force. 
Taken  and  acknowledged  the  day  and  year  first  aforesaid. 

Before  me, 

(Signed,  etc.)- 

NoTis — See  Rules  38  and  39.  This  form  is  only  applicable  to  eon- 
victions;  if  the  case  is  stated  in  relation  to  a  ciTil  proceeding,  the 
condition  as  to  payment  of  costs  should  be  as  follows: — 

"  And  shall  pay  to  the  prosecutors  within  one  month  next  after  the 
said  orders  shall  be  confirmed  in  the  said  Court,  such  costs,  if  any,  as 
the  said  Court  may  order,  to  be  taxed  according  to  the  course  of  the 
said  Court,  then  this  recognizance  to  be  void,  or  else  to  remain  in  fall 
force." 

Taken,  etc. 

British  Columbia  Habeas  Corpus  Forms'] — 

No.  174. 
Summons  for  Writ  of  Habeas  Corpus  ad  Subjiciendum, 

In  the  Supreme  Court  of  British  Columbia. 

The  Honourable  Mr.  Justice  ,    Judge  in  Chamliers. 

Upon  reading  the  several  affidavits  of,  etc.,  filed  the  day 

of  19    ,   and  upon  hearing  Mr.  ,   or  counsel  (or 

solicitor)   for 

It  is  ordered  that  all  parties  concerned  attend  the  Judge  in  Chamliers 
at  ,   on   the  day   of  ,    19     ,    at    the   hour 

of  in  the  noon,  to  show  cause  whv  a  writ  of  habeas 

<'orpu8  should  not  issue,  directed  to  to  have  the  body  of 

,  before  a  Judge  in  Chambers,  at  the  Supreme  Court 
of   British   Columbia,   at  ,    forthwith,   to   undergo   and 

receive  all  and  singular  such  matters  and  things  as  Our  said  Court 
(or  Judge)  shall  then  and  there  consider  of  concerning  him  in  this 
behalf;  and  have  yon  there  and  then  this  Our  writ. 

Dated 

To  be  endorsed. 
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No.  175. 

Order  for  Writ  of  Habeas  Carpus  ad  Suhjioiendum. 

In  the  Supreme  Court  of  British  Columbia. 

The  Honourable  Mr.  Justice  ,   Judge  in  Chambers. 

(If  in  a  cause  on  the  Crown  side,  here  insert  the  title,  not  otherwise.) 

Upon  reading  the  several  afBdavits  of,  etc.,  illed  the  day  of 

,  19  ,  and  upon  hearing  counsel  (or  the  solicitors)  on 
both  sides  (or  as  the  case  may  be). 

It  is  ordered  that  a  writ  of  habeas  corpus  issue,  directed  to  , 

I.O  have  the  body  of  A.  B.  before  a  Judge  in  Chambers  at  the  Supremo 
Court  of  British  Columbia,  forthwith  to  undergo  and  receive,  etc. 

Dated,  etc. 

No.  176. 

Wi-it  of  Habeas  Corpus  Subjiciendum, 

George  V,  by  the  grace  of  God,  etc.,  to  Greeting: 

We  command  you  that  you  have  in  the  Supreme  Court  of  British 
Colombia  (or  before  a  Judge  in  Chambers),  at  ,  immediately 

after  the  receipt  of  this  Our  writ,  the  body  of  A.  B.,  being  taken  and 
detained  under  your  custody  as  is  said,  together  with  the  day  and  cause 
of  his  being  taken  and  detained,  by  whatsoever  name  he  may  be  called 
therein,  to  undergo  and  receive  all  and  singular  such  matters  and  things 
as  our  said  Court  (or  Judge)  shall  then  and  there  consider  of  concerning 
him  in  this  behalf;  and  have  vou  there  then  this  Our  writ. 

Witness,  etc. 

To  be  indorsed: 

By  order  of  Court   (or  of  Mr.  Justice). 

This  writ  was  issued  by,  etc. 

No.  177. 

In  the  Supreme  Court  of  British  Columbia. 

(If  in  the  eause  already  on  the  Crown  side,  here  insert  the  title,  not 
otherwise.) 

Whereas  this  Court  (or  the  Honourable  Mr.  Justice  ,  )  has 

granted  a  writ  of  habeas  corpus  directed  to  (or  other 

licrson  having  the  custody  of  ,   if  so)  commanding  him 

to  have  the  body  of  liefore  the  said  Court  (or  before  n 

Judge  in  Chambers)  at  ,    immediately  to  undergo,  etc. 

Now,  take  notice,  that  you  are  hereby  required  to  have  the  body 
of  the  said  before  the  Court  (or  before  the  said  Judge  as 

aforesaid)  on  the  day  of  »  19     ,      at  the  hour 

of  in  the  noon.    And  to  make  a  return  to  the  said  writ, 
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or  in  default  thereof,  the  said  Court  will  then,  or  sO  soon  after  as 
counsel  can  be  heard,  be  moved  for  an  attachment  against  you  for  your 
contempt  in  not  obeying  the  said  writ  (or  if  in  vacation,  that  applica- 
tion will  then  be  made  to  one  of  the  Judges  of  the  said  Court  for  u 
warrant  for  your  apprehension,  in  order  that  you  may  be  held  to  bail 
to  answer  for  your  contempt  in  not  ol>eying  the  said  writ). 

Dated,  etc. 

(Signed)       M.  N.,  of  L.,  Solicitor  for 
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To   (the  persons  to  whom  the  writ  is  directed,  and  any  other  person 
upon  whom  it  umy  be  deemed  necessary  to  serve  the  writ). 

No.  178. 

Xoticr  of  Jtiiviiifj  obtained  ll'rit  of  Uabcus  Corpus  ad  Subjiciendum  on 

on  Informal  or  Illegal  Commit ment. 

(Heading  as  in  No.  177.) 

Recite  the  granting  of  the  writ  as  in  No.  177,  then  say: — 
Now  take  notice,  that  by  virtue  of  the  said  writ,  the  said  A.  B.  will 
be  brought  before  the  said  Court  (or  before  a  Judge  in  Chambers)  at 
the  ,    on  the  of  >     (at  of 

the  clock,  etc.),  in  order  that  he,  the  said  ,    may  be  dis- 

charged out  of  custody  as  to  the  commitment  by  which  he  is  now- 
detained  in  the  custody  of  the  said  gaoler. 

Dated,  etc. 

(Signed)     M.  N.,  Solicitor  for  the  said 

To   A.    B.   and    C.    D.,   Esquires,   the   committing   juagistrutes,   and    \o 

f    the  Prosecutor. 

No.  170. 

Affidavit  of  Service  of  Writ   of  Habeas  Corpus  ad  Subjidenduin. 

In  the  Supreme  Court  of  British  Columbia. 

(If  in  a  case  already  on  the  Crown  side,  here  insert  the  title,  not 
otherwise.) 

I,  A.  B.,  of,  etc.,  make  oath  and  say:— 

1.  That   I   did   on   the  day  of  ,  19    ,    personally 

serve  C.  D.,  with  a  writ  of  habeas  corpus  issued  out  of  and  under  the 
seal  of  this  Honourable  Court,  directed  to  the  said  C.  D.,  commandinj;: 
him  to  have  the  body  of  iKjfore  (this  Court)  immediately  to 

undergo,  etc.  (Describe  the  direction  and  mandatory  part  of  the  writ) 
by  delivering  such  writ  of  hahens  corpus  to  the  said  C.  D.  personally, 
at  ,  in  the  County  of 

Sworn,  etc. 
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No.  181. 

Aj^davit  for   Writ  of  Ilabcas  Corims  ad   Testificandum,  or  Order  to 

Testify, 

In  the  Supreme  Court  of  British  Cohimbia. 
I,  A.  B.,  of  etc.,  make 'oath  and  say: — ■ 

1.  That  0.  D.,  now  a  prisoner  confbied  in  His  Majesty's  prison 
at  in  and  for .  the  ,  undergoing  a  term 
of  imprisonment  for  (or  nnder  commitment  to  take  his  trial  for)  (here 
.shortly  state  offence),  is  and  will  be  a  material  and  neoessary  witnesB 
on  behalf  of  ,  on  the  trial  of  an  indictment  (or  before  the 
Ui-and  Jury  of  the  County  of  ,  upon  an  indictment  to  be 
preferred  against  K.  F.,  for  certain  ,  which  Indictmcmt 
stands  for  trial,  or  is  to  Ijo  preferred,  on  the  day  of  >  1^  ; 
at  ,111  and  for  the  County  of  ,  or,  as  the  case 
may  be)  of 

2.  That  the  cannot  safely  proceed  to  trial  (or  prefer  the 
aaid  indictment)  without  the  testimony  of  the  said  C.  D. 

Sworn,  etc. 


No.  188. 

Writ  of  Habeas  Corpus  to  bring  up  a  Prisoner  to  Plead  to  an 

Indictment  or  for  Trial, 

George  V,  etc.,  to  the  gaoler  of  Our  prison  at  ,     in  and 

for  Our  said  ,    greeting: 

We    command    you    that   you   have    before    (description   of   Court) 
at  ,    on  ,    the  day  of  ,  at  the 

hour  of  in  the  noon,  the  body  of  ,  being 

committed  and  detained  in  Our  prison  under  your  custody  aa  is  said, 
together  with  the  day  and  cause  of  his  being  taken  and  detained,  by 
whatsoever  name  he  may  be  called,  then  and  there  to  answer  to  (or 
to  take  his  trial  upon)  an  indictment  against  him  for  ,  and  so 

from  day  to  day  wntil  he  shall  have  answered  as  aforesaid  (or  taken 
his  trial  as  aforesaid).  And  to  be  further  dealt  with  according  to  l<iw, 
and  have  you  then  there  this  writ. 

Witness,  etc. 
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British  Columbia  Supreme  Court  forms  of  articles  of  the  peace's — 

No,  197. 

Articles  of  the  Peace, 

In  the  Supreme  Court  of  British  Columbia. 

Articles  of  the  peace,  exhibited  by  ^     .  ,  of  , 

against  ,   through  fear  of  death  or  of  receiving  some 

)>odily  harm. 

1.  I,  this  exhibitant,  make  oath  and  say,  that  (state  the  circumstances 
of  the  case,  and  the  reasons  for  apprehending  danger  to  life  or  of 
reo^ving  bodily  injury,  and  set  out  threatening  letters,  if  any). 
>  2.  I  further  say,  that  by  reason  of  the  premises  aforesaid,  I  am  in 
great  bodily  fear,  and  conceive  myself  to  be  in  great  danger  of  the  loss 
of  my  life  from  the  violence  of  the  said  And  fear  that  the 

said  will  endeavour  to  put  his  threats  into  execution,  or  do 

me  some  grievous  bodily  harm  and,  therefore,  I  humbly  crave   that 
the  said  may  be  restrained  therefrom  by  this  Honourable 

Court,  and  ordered  to  give  security  to  keep  the  peace  toward  me,  etc. 

3.  I  fuither  say,  that  I  do  not  make  this  complaint  against  the 
said  through  any  hatred,  malice,  or  ill-will  which  I  have  or 

1>ear  towards   him,  but  merely  for   the  preservation  of  myself   from 
bodily  harm,  violence  and  insult. 

Sworn  in  open  court,  at  ,  the  day  of 

(Signed)      A.  B. 
[To  be  signed  by  the  exhibitant.    By  the  Court. 

No.  198. 

Becognieance  for  Good  Behaviour  and  to  Keep  the  Peace, 

Be  it  remembered,  that  on  the  day  of  >  ^^    ,  (insert 

the  names  and  descriptions  of  defendant  and  bail)  come  into  the 
Supreme  Court  of  British  Columbia  before  the  (or  before 

toe  ,  one  of  His  Majesty's  Justices  of  the  , 

of  ),  and  acknowledged  to  owe  Our  Sovereign  Lord  the 

King  the  several  sums  following  (that  is  to  say),  the  said  ,  sum 

of  dollars,  and  the  said  and  the  sum  of 

dollars,  each  of  lawful  money  of  Canada,  to  be  levied  upon 
the  several  goods  and  chattels,  lands  and  tenements,  to  His  Majesty's 
us(*  upon  condition  that  if  the  said  shall  be  of  good  behaviour 

for  the  space  of  years,  to  be  computed  from  and  after  the 

day  of  )  Id  »  ai^d  keep  the  peace  toward  all 

His  Majesty's  liege  subjects,  and  especialy  towards  A.  B.,  and  not 
depart  that  Court  without  leave,  then  this  recognizance  to  be  void  or 
else  to  remain  in  full  force. 
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(This  recognizance  is  usnally  given  at  the  time  the  defeadant  is 
sworn  to  answer  the  interrogatories,  but  if  not  then  given,  it  ma^  be 
ncknowledged  before  a  Judge  at  Chambers.) 

Nova  Scotia] — See  the  Nova  Scotia  Grown  Rules  (1901). 

Ontabio  Bules. 

Ontario  Crown  rules,  1908] — ^At  a  meeUng  of  the  Supreme  Court  of 
Judicature  for  Ontario,  held  on  2nd  May,  1908,  it  was  ordered  that 
the  following  rules  be  adopted,  vis: — 

1279. — ^In  all  cases  in  which  it  is  desired  to  move  to  quash  a  eonvie* 
tion,  order,  warrant  or  inquisition,  the  proceeding  shall  be  by  a  notice  of 
motion  in  the  first  instance,  instead  of  by  eertiorari,  or  by  rule  or 
order  nifi, 

1280. — The  notice  shall  be  served  at  least  six  days  before  the  return 
day  thereof,  upon  the  magistrate,  justice  or  juatieee  making  the  convie^ 
tion,  or  order,  or  issuing  the  warrant,  or  the  coroner  making  the  in- 
quisition, and  also  upon  the  prosecutor  or  informant  (if  any),  and  up^ii 
the  clerk  of  the  peace,  if  the  proceedings  have  been  returned  to  his 
office,  and  it  shall  specify  the  objections  intended  to  be  raised. 

1281. — Upon  the  notice  of  motion  shall  be  indorsed  a  copy  of  rule 
number  1282  together  with  a  notice  in  the  following  form,  addressed  to 
the  magistrate,  justice  or  justices,  coroner  or  clerk  of  the  peace,  as  the 
case  may  be:— 

"  Tou  are  hereby  required  forthwith,  after  servioe  hereof,  to  return 
to  the  oentral  office  at  Osgoode  Hall,  Toronto,  the  conviction  (or  as  the 
ease  may  be)  herein  referred  to,  together  with  the  information  and 
evidence,  if  any,  and  all  things  touching  the  matter  as  fully  and  entirely 
as  they  remain  in  your  custody,  together  with  this  notieet" 

Dated. 

C.  D.,  Solicitor  for  the  applicant  (or  as  the  case  may  be.) 
To  A.  B.,  Magistrate  at,  , 

1282. — Upon  receiving  the  notice  so  indorsed,  the  magistrate,  yustici^ 
or  justices,  coroner  or  clerk  of  the  peace,  shall  return  forthwith  to  the 
central  office  at  Osgoode  Hall,  Toronto,  the  conviction,  order,  warrant  or 
inquisition,  together  with  the  information  and  evidence,  if  any,  and  all 
things  touching  the  matter,  and  the  notice  served  upon  him,  with  a 
certificate  indorsed  thereupon  in  the  following  form: — 

"Pursuant  to  the  accompanying  notice,  I  herewith  return  to  th!s 
honourable  court  the  following  papers  and  documents,  that  is  to  say : 

(1)  The  conviction  (or  as  the  case  may  be) ;  ' 

(2)  The  information  and  the  warrant  issued  thereon; 

(3)  The  evidence  taken  at  the  hearing; 

**  (4)   (Any  other  papers  or  documents  touching  the  matter). 

"And  I  hereby  certify  to  this  honourable  court  that  I  have  above 
truly  set  forth  all  the  papers  and  documents  in  my  custody  or  power 
relating  to  the  matter  set  forth  in  the  said  notice  of  motion." 
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A  eopy  of  this  rule  shall  be  annexed  to  the  nutiee  of  motion  served 
upon  the  magistrate,  jusUee  or  justices,  coroner,  or  elerk  of  the  peace, 
from  whom  the  return  is  required. 

1283. — The  certificate  shall  have  tho  samo  effect  as  a  return  to  a  writ 
of  certiorari, 

1284. — The  noticje  shall  bo  returnable  before  a  judge  of  the  High 
Court  of  Jufltice  for  Ontario  sitting  in  chambers. 

1285. — ^The  motion  shall  not  Vie  entertained  unless  the  return  dar 
thereof  be  within  six  months  after  the  coltviction,  order,  warrant  or  in- 
qiiisitiony  nor  unless  the  applicant  is  shown  to  have  entered  into  a  recog- 
niEanee  with  one  or  more  sufficient  sureties  in  the  sum  of  $100  before  a 
justice  or  justices  of  the  county  within  which  the  conviction,  order  or 
inquisition  was  made,  or  the  warrant  issued,  or  before  a  judge  of  the 
eoautj  court  of  said  comnty,  or  before  a  judge  of  the  High  ^eourt, 
and  which  recognizance  with  an  affidarit  of  the  due  execution  thereof 
shall  be  iiled  with  the  registrar  of  the  coart  in  which  such  motion  ia 
made  or  is  pending,  or  unless  the  applicant  is  shown  to  havo  made  the 
deposit  of  a  like  suni  of  i^lOO  with  the  re^strar  of  the  court  in  which 
such  motion  is  made  with  or  npon  the  oondition  that  he  wiU  prosecute 
such  application  at  his  own  costs  and  charges  without  anj  wilful  or 
affected  delay,  and  that  ho  will  pay  the  person  in  whose  favour  the  oon- 
victiOB,  order,  or  other  proceedings  is  affirmed  his  full  costs  and  charges 
to  be  taxed  according  to  the  course  of  the  court,  in  ease  the  conviction. 
og^er  or  other  proceeding  is  affirmed. 

1£86. — The  judge  shall  have  all  the  powers  of  the  court  in  the  hke 
■latters  and  may  order  the  production  of  papers  and  documents  as  he 
may  deem  neeessaiy. 

1287. — An  appeal  shall  lie  from  the  order  of  the  judge  to  a  DivisioTinl 
Court  if  leave  be  granted  by  a  judge  of  the  High  Court. 

1288.' — The  rule  passed  by  the  High  Court  of  Justice  on  Novcml)er 
17th,  1886,  under  the  authority  of  49  Vict.,  ch.  49,  sbc.  6  (B.),  and  all 
rules  and  parts  of  rules  inconsistent  with  thie  next  preceding  nine  rules 
are  hereby  repealed 

These  rules  shall  come  into  force  on  the  1st  day  of.  September  next 
[1908]. 

OMario  Certiorari  practice'] — It  has  been. held  in  Ontario  that  the 
Criminal  Rules  of  1908  remain  opemtivc  as  to  the  Supreme  Court  of 
Ontario  so  far  as  they  can  be  applied  to  that  court  in  a  re-organized 
form  as  the  successor  of  the  Supreme  Court  of  Judicature  for  Ontario. 
R.  V.  Titchmarsh  (No.  2),  (1914)  32  O.L.R.  569,  24  Can.  Cr.  Gas.  38. 
Notwithstanding  doubts  which  have  been  raised  (R.  v.  Titchmarsh 
(No.  1),  (1914)  26  O.W.R.  314.  22  Can.  Cr.  Cas.  419),  it  seems  now 
to  be  settled  law  that  the  provision  of  the  rules  for  a  motion  to  quash 
inAt'Cad  of  the  issue  of  a  writ  of  certiorari  is  within  the  court's  powers 
under  Code  sec.  576.  R.  v.  Titchmarsh  (No.  2),  (19U)  32  O.L.R.  .>(i!). 
24  Can.  Cr.  Cas.  38;  R.  v,  Jackson,   (1917)    40  O.L.R.  173,  182,  188. 
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And  a  coDviotion  removed  by  the  substituted  procedure  ir  still  a  ro- 
mmnX  *^  by  certiorari"  within  Code  sec.  1124.  B.  v.  Jackson,  (1917)  40 
O.L.B.  173,  188.  See  Ontario  Rules  1279-1288  passed  May  2,  1908, 
superseding  provisional  rules  similarly  numbered  passed  on  27th  March, 
1908. 

Provision  is  made  for  an  appeal,  by  leave,  against  an  order  dis- 
missing «  motion  to  quash.  Ont.  Bule  1287.  This  would  enable  a 
judge  of  the  High  Court  Division  to  give  leave  to  appeal  to  the  Appel- 
late DWision  of  the  Supreme  Court  of  Ontario.  B.  v.  Jackson,  (1917) 
40  O.L.B.  173,  182.  If  the  accused  elects  to  proceed  first  with  a  motion 
to  quash  a  summary  conviction  under  which  he  is  in  close  custody  under 
the  award  of  imprisomnenty  and  the  motion  to  quash  f ails,  on  a  hearing 
of  the  merits,  the  doctrine  of  res  ji^icattt  will  apply  to  prevent  a  re- 
newal of  the  same  points  of  objection  on  a  subsequent  habeas  corpus 
application.    B.  v.  Jackson,  (1917)  40  O.L.B.  173. 

Ontario  Habeas  Corpus  practice'} — Habeas  corpus  jurisdiction  is 
founded  both  upon  the  common  law  and  tlie  statute  of  Charles  II  (31 
Gar.  II,  ch.  2).  In  order  to  come  within  the  benefit  of  the  statute  of 
Charles,  it  is  customary  to  have  the  writ  marked  in  the  m^argin  "  per  31 
Car.  II,"  and  such  marking  is  held  not  to  be  restrictive,  and  the  writ 
may  also  be  regarded  as  a  common  law  writ  and  also  as  issued  under 
the  Habeas  Corpus  Act  specially  applicable  to  the  province  in  extension 
of  the  Act  of  Charles.  B.  v.  Arscott  (1885)  9  Out.  B.  541.  As  regards 
criminal  matters  there  is  the  Habeas  Corpus  Act  of  1866,  29-30  Vict., 
Can.,  ch.  45,  which  is  supplementary  to  .the  common  law  and  the  statute 
of  Charles.  This  pre-confederation  statute  has  been  carried  down 
through  the  Ontario  statute  revisions  and  is  known  as  the  Ontario 
Habeas  Corpus  Act  (B.S.O.  1914,  ch.  84,  sec.  8).  While  extending  the 
scope  of  habeas  corpus  procedure  to  certain  civil  matters  in  like  maujier 
as  did  the  English  Habeas  Corpus  Act  of  1816,  56  Geo.  Ill,  ch.  100,  it 
also  provided  for  an  appeal  from  the  refusal  to  discharge,  and  this 
right  of  appeal  is  held  to  apply  to  habeas  corpus  in  criminal  matters. 
R.  V.  Jackson,  (1917)  40  O.L.B.  173,  193.  And  while  formerly  it  was 
permissible  to  go  from  court  to  court  with  successive  applications,  and 
possibly  from  one  judge  to  another  judge  of  the  same  court,  (Ex  parte 
Partington,  13  M.  &  W.  679,  ex  parte  Baker,  (1857)  7  E.  &  B.  697,  re 
Baker  (1857)  2  H.  &  N.  219;  Cox  v.  Hakes,  (1890)  15  A.C.  506),  this 
right  was  abrogated  in  Ontario  by  the  introduction  of  the  right  of  appeal 
following  a  remand  to  custody.  Taylor  v.  Scott  (1899)  30  Ont.  B.  475; 
B.  V.  Jackson  (1917)  40  O.L.B.  173,  193;  Be  Harper,  23  Ont.  B.  63; 
Re  Hall,  8  A.B.  135  (Ont.);  B.  v.  Graves,  21  p.L.B.  329;  same  case, 
B.  V.  Graves  (No.  1)  16  Can.  Cr.  Cas.  150,  B.  v.  Graves  (No.  2),  16 
Can.  Cr.  Cas.  318  (Ont.);  B,  v.  Miller  (No.  1),  19  O.L.B.  125;  B.  v. 
Miller  (No.  2).  15  Can.  Cr.  Cas,  156. 

The  right  to  discharge  on  habeas  coi'i)Us  docs  not  ilcpend  on  the 
legality  or  illegality  of  the  prisoner's  caption,  but  on  the  legality  or 
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illegality  of  his  detention.  B.  t.  Whiteside  (1904),  8  O.L.B.  622,  8  Can. 
Cr.  Cas.  478;  R.  v.  Gage,  (1916)  36  OX.B.  183,  10  O.W.N.  13,  19,  and 
364,  26  Can.  Cr.  Cas.  385. 

The  Ontario  Habeas  Corpus  Act  makes  it  necessary  where  a  certiorari 
in  aid  has  been  granted  to  consider  the  depositions  and  proceedings 
returned  to  the  certiorari,  for  the  purpose  of  ascertaining  whether  there 
is  any  evidence  to  sustain  the  conviction,  even  where  the  conviction  is 
regular  in  form.  B.  v.  Farrell,  15  O.L.B.  100,  12  Can.  Cr.  Cas.  524; 
B.  v.  St.  Clair,  27  A.B.  308  (Ont.) ;  B.  v.  Hosier,  4  P.B.  64  (Ont.) ; 
B.  V.  Simmons,  17  O.L.B.  239,  14  Can.  Cr.  Cas.  5;  B.  v.  Brisbois,  (1907) 
15  O.L.B.  264,  13  Can.  Cr.  Cas,  96. 

An  order  discharging  the  accused  in  a  criminal  matter  on  a  writ  of 
habeas  corpus  is  not  subject  to  appeal,  apart  from  any  provision  for 
appeal  specially   authorized  by  statute.     Cox  v.  Hakes,  15  A.C.  506. 

If  the  first  writ  of  habeas  corpus  lapsed  because  of  the  prisoner's 
escape,  he  may  be  granted  another  writ  on  his  being  recaptured.  Be 
Bartels,  15  O.L.B.  205.  13  Can.  Cr.  Cas.  59. 

Habeas  corpus  does  not  lie  in  respect  of  a  commitment  in  execution 
from  a  court  of  record,  and  therefore  is  not  available  for  the  review 
of  the  validity  of  a  conviction  made  by  a  county  court  judge's  criminal 
court.    B.  v.  Harrison,  15  O.L.B.  231,  13  Can.  Cr.  Cas.  108. 

A  writ  of  habeas  corpus  to  bring  up  the  prisoner  for  the  hearing 
of  a  motion  for  his  discharge  is  not  issued  as  of  course,  but  must  be 
grounded  on  an  affidavit  giving  some  reasonable  ground  for  the  appli- 
cation and  made  by  or  on  behalf  of  the  prisoner.  If  made  by  another 
than  the  prisoner  it  should  show  that  the  prisoner  is  under  coercion 
which  prevents  the  affidavit  being  obtained  from  him.  Re  Boss,  3  P.B 
301  (Ont.).  The  application  for  the  writ  is  ordinarily  based  on  an 
affidavit  of  the  prisoner  himself  sworn  before  a  commissioner  for  taking 
affidavits,  or  a  notary,  attending  at  the  gaol  for  that  purpose.  It  sets 
forth  that  the  prisoner  is  detained  under  a  commitment,  a  copy  of 
which  should  be  procured  and  identified  by  being  made  an  exhibit  to 
the  affidavit  or  attached  thereto;  that  he  is  detained  in  custody  for  no 
other  cause  (or  if  there  is  more  than  one  commitment  the  others  should 
also  be  exhibited) ;  that  he  believes  such  detention  is  unlawful.  See  Be 
Boss,  3  P.B.  301  (Ont.). 

When  the  order  for  the  writ  to  issue  has  been  carried  into  the 
Crown  office  and  the  writ  prepared,  it  is  usual  for  the  prisoner's  solicitor 
to  sign  a  consent  on  the  writ  itself  dispensing  with  the  production  of 
the  body  of  the  prisoner.  If  this  were  not  done,  the  gaoler  would  hav«? 
to  be  prepaid  his  expenses  in  producing  the  prisoner  as  required  by  the 
writ;  and  the  gaoler  would  not  be  bound  to  produce  the  prisoner  with- 
out such  prepayment  of  expenses.  The  consent  to  dispense  with  the 
prisoner's  attendance  does  not  affect  the  gaoler's  obligation  to  make 
return  of  the  cause  of  detention.  This  is  done  by  a  formal  ictuni  or 
answer. 
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The  original  writ,  uot  a  mere  copy,  is  to  be  served  on  the  gaoler  or 
other  custodian;  Be  Garmichael,  10  G.L.J.  325;  and  the  original  writ 
so  served  is  to  be  returned  into  court  with  the  return  or  answer  of  the 
gaoler  wluch  will  exhibit  the  original  warrant  if  the  commitment  was 
by  a  justice,  and  the  answer  or  return  will  state  that  the  prisoner  is 
held  in  custody  on  such  warrant  of  commitment  (if  more  than  one,  all 
should  be  exhibited)  and  for  no  other  cause.  The  return  may  show  a 
valid  cause  of  detention  by  a  new  commitment  in  proper  form  substi- 
tuted for  a  defective  one  and  so  defeat  the  motion  for  discharge  unless 
the  new  commitment  although  seemingly  valid  can  be  shown  to  be 
A(in valid  and  made  without  jurisdiction  in  the  particular  case.  R.  v. 
W^alton,  IS'OJUB.  1. 

Unless  the  applicant  is  satisfied  to  rest  his  motion  on  the  grounds 
of  invalidity  which  may  appear  not  merely  in  the  commitment  as  it 
stood  when  the  writ  was  applied  for,  but  in  any  substituted  or  other 
commitment  which  may  be  produced  in  making  the  return  to  the  writ, 
he  will  move  for  a  writ  of  certiorari  in  aid  of  the  habeas  corpus  pro 
oeedings.  This  ancillary  method  of  certiorari  is  carried  out  by  means 
of  a  writ  and  is  not  affected  by  the  new  procedure  of  a  motion  to  quash 
whieh  the  Rules  substitute  for  a  writ  of  certiorari  when  the  process 
below  is  sought  to  be  quashed  and  set  aside.  In  Ontario,  the  bringing 
up  of  the  proceedings  below  by  a  certiorari  "  in  aid,"  merely  assists  in 
determining  whether  or  no  the  custody  is  illegal  and  no  order  is  made 
quasMng  the  conviction  itself  on  a  habeas  corpus  motion.  But  con- 
current proceedings  might  be  taken  to  quash  the  conviction  and  to  dis- 
charge the  prisoner  on  habeas  corpus.  The  double  procedure  is  rarely 
followed,  as  the  Crown  authorities  would  direct  the  prisoner's  release 
forthwith  on  his  conviction  being  quashed. 

Saskatchewan  Rules. 

Saskatchewan  Crown  Sules] — The  Consolidated  Crown  Practice  Rules 
of  Saskatchewan,  1911,  took  effect  from  January  1,  1912,  and  are  as 
follows : 

Custody  of  Papers. 

1.  The  registrar  of  the  Supreme  Court  en  banc  shall  have  the  care 
and  custody  of  the  records  and  proceedings  in  respect  to  proceedings 
arising  by  way  of  certiorari,  quo  warranto,  injunction  in  the  nature  of  a 
qvo  warranto,  mandamus,  prohibition,  or  habeas  corpus.    (C.P.R.) 

Certiorari, 

2.  Subject  to  the  provisions  of  this  rule  being  dispensed  with,  as 
hereinafter  provided,  no  motion  to  quash  any  conviction,  order  or  other 
proceeding  by,. or  before,  a  justice  or  justices  of  the  peace,  and  brought 
before  the  Supreme  Court  of  Saskatchewan,  or  any  judge  thereof,  by 
eeriiorari,  shall  be  entertained  by  such  court  or  judge,  unless  the  de- 
fendant is  shown  to  have  entered  into  recognisance  in  $200,  with  one  or 
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more  snffieient  sureties,  before  a  justice  of  the  peace  and  deposited  the 
same  with  the  registrar ;  or  to  have  made  a  deposit  with  the  said  registrar 
of  $100,  in  either  case,  with  a  condition  to  prosecute  such  motion  and 
writ  of  certiorari^  at  his  own  costs  and  charges,  with  effect  and  without 
delay,  and  if  ordered  to  do  so,  to  pay  t^  the  person  in  whose  favour 
the  conviction,  order  or  other  proceeding  is  affirmed  his  full  costs  and 
charges,  to  \ie  taxed,  where  nuch  conviction,  order,  or  proceeding  is 
affirmed.     (C.P.R.  2.) 

8.  Every  application  for  a  writ  of  certiorari,  at  the  instance  of 
any  other  person  than  the  Attorney-General  on  behalf  of  the  Crown, 
shall  be  made  to  a  judge  by  notice  of  motion  or  to  the  court  en  bane  for 
an  order  nisi,  to  show  cause  why  the  writ  should  not  issue.  (C.P.R. 
Am.  1.) 

4.  Such  notice  or  order  nisi  shall  be  made  upon  the  justice  or  one 
of  the  justices  who  made  the  conviction  or  order,  and  upon  such  other 
person  or  persons  as  the  court  or  a  judge  shall,  upon  such  appiieation, 
direct.     (C.P.R.  Am.  2.) 

5.  Where,  from  any  cause,  the  court  or  a  judge  is  on  such  application 
of  opinion  that  the  validity  of  the  conviction,  or  order»  can  be  de»lt 
with  on  the  return  of  the  notice  of  motion  or  order  nisi,  •the  nodice  or 
order  nisi  shall  also  be  to  show  cause  why  the  conviction  or  order 
should  not  be  quashed,  but  in  this  case  the  private  prosecutor  shall  be 
one  of  the  persons  to  be  served,  and  the  judge  or  court  may,  in  such 
case,  dispense  with  the  giving  of  security  required  by  rule  2.  (C.P.B. 
Am.  3.) 

6.  No  application  for  a  certiorari  shall  be  made  after  the  expiration 
of  six  months  from  the  date  of  the  conviction  or  order.    (C.P.B.  5.) 

7.  On  an  application  for  a  cerUoriiri  to  remove  a  judgment,  convic- 
tion or  order,  the  court  or  a  judge  may  order  such  judgment,  conviction 
or  order  to  be  quashed,  without  the  actual  issue  of  the  writ  of  certiorari; 
and,  if  such  person  is  in  the  custody  under  any  warrant  or  other  process 
issued  on  such  judgment,  conviction  or  order,  the  court  or  judge  may, 
in  granting  such  order  for  a  writ  of  certiorari  or  to  quash  such  judg- 
ment, conviction  or  order,  at  any  time  after  said  order  is  granted, 
ojxier  him  to  be  discharged  from  custody  absolutely,  or  on  his  giving 
such  security  as  the  court  or  judge  shall  direct  that  if  the  said  judg- 
ment, conviction  or  order  is  confirmed,  or  the  application  for  a  writ 
of  certiorari  is  dismissed,  or  the  writ  of  certiorari  i»  quashed,  he  will 
comply  with  the  provisions  of  the  judgment,  conviction  or  order  and 
pay  the  fine  or  penalty  imposed,  and  in  case  of  imprisonment  without 
fine,  that  he  will  forthwith  surrender  hims^f  into  the  same  custody 
and  undergo  the  i-emainder  of  his  imprisonment,  notwithstanding  the 
1«irm  limited  for  his  imprisonment  shall  have  expired.  If  the  rooog- 
.nizance  shall  be  forfoited^  a  warrant  for  the  apprehension  of  the 
defendant  may  be  granted  by  a  judge,  which  shall  authorize  his  arrest 
and  imprisonment  for  the  unexpired  term.     (N.8.  37.) 
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QiW  Warranto. 

8.  No  informatiou  in  the  nature  of  a  quo  warranto  except  an  ex-officio 
information  shall  be  granted  without  leave  of  the  court  or  a  judge, 
and  unless  at  the  time  of  appUeation  for  such  leave  an  affidavit  be 
produced  by  which  some  person  shall  depose  on  oath  that  such  applica- 
tion is  made  at  his  instance  as  relator;  and  such  person  shall  be  deemed 
to  be  the  relator  in  case  an  order  shall  be  made,  and  shall  be  named 
as  such  relator  in  the  information,  unless  the  court  shall  otherwise 
order.     (N.S.  4$.), 

.9.  Every  objection  intended  to  be  made  to  the  title  of  a  defendant 
on  an  informatiou  in  tlie  nature  of  a  guo  warranto,  shall  be  specified  in 
the  notice  of  motion,  and  no  objection  not  so  specified  shall  1)C 
raised  by  the  relator  on  t^ie.  pleadings  without  the  special  leave  of  the 
court  or  a  judge.     (N.S.  49.) 

10.  The  court  or  a  judge  may  refuse  the  application  for  an  informa- 
tion ia  the  nature  of  a  quo  warranto,  with  or  without  costs,  and  in  its 
discretion  may,  upon  such  notice  as  may  be  just,  direct  the  costs  to 
l)e  paid  by  the  solicitor  or  other  parties  joining  in  the  affidavits  in 
support  of  the  application,  although  he  is  not  the  proposed  relator. 
(N.S.  50.) 

11.  A  new  relator  may,  by  leave  of  the  court  or  a  judge,  be  sub- 
stituted for  the  one  who  first  entered  into  the  recognizance  on  special 
circumstances  being  shown.     (N.S..51.) 

12.  Where  several'  applications  for  informations,  in  the  nature  of  a 
</iMi  warranto,  have  been  made  against  several  persons  for  the  usurpa- 
tion of  the  same  office,  and  all  upon  the  same  or  like  grounds  of 
objection,  the  court  or  a  judge  may  order  such  applications  to  be  con- 
solidated, and  only  one  informatiou  to  be  filed  in  respect  of  all  of  them, 
or  may  order  proceedings  to  be  stayed  upon  all  but  one,  until  judgment 
be  given  in  that  one: 

Provided  always  thf^t  no  order  be  made  to  consolidate  or  stay  any 
proceedings  against  any  defendant,  unless  he  give  an  undertaking  to 
disclaim,  if  judgment  be  given  for  the  Crown  upon  the  information 
which  proceeds.     (N.S.  52.) 

13.  If   the  defendant,  in  an  information  ii^  the  nature  of  a  quo 

warranto,  does  not  intend  to  defend  he  may,  to  prevent  judgment  by 

default,  file  a  disclaimer  in  the  office  of  the  ^gistrar,  and  deliyer  a 

copy  to  the  relator  or  .his  ^licitor.     Upon  the  disclaimer  being  filed 

judgnaent  of  ouster  raajf. be  entered,,  and  the  costs  taxed  as  in  judgment 

by  default.     (N.S.  53.)'         ..  :        • 

■■.■'.■  ■  .'■■..       ,  » 

Mandamus^ 

14.  The  notice  of  inbtiorT,  In  the  ease  erf  av  applfeiltion'  for  a  pfe- 
rogative  writ  of  -  MandamuR, -i^hall  be  served  upow'exfwy^persdtt'whd  shall 
&|]fpear  f0  be  iivte^'fUted*  or  likely  t^  be  affected  by"ihe  ^iNJeeedingi.    The 
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court  or  a  judge  may  direct  notice  to  be  given  to  any  other  person  or 
persons,  and  adjourn  the  hearing  for  that  purpose.     (N.S.  55.) 

15.  Any  person,  whether  he  has  been  so  served  or  not,  who  can 
make  it  appear  to  the  court  or  judge  that  he  is  affected  by  the  proceed- 
ing for  a  writ  of  mandamus,  may  show  cause  against  the  application 
and  shall  be  liable  to  costs  in  the  discretion  of  the  court  or  judge,  if 
the  order  should  be  made  or  the  prosecutor  obtain  judgment.    (N.S.  56.) 

16.  The  order  for  a  mandamus  need  not  be  served,  but  where  served 
the  cost  of  service  of  the  order  may  be  allowed  in  the  discretion  of 
the  taxing  officer,  where  the  writ  is  not  issued.     (N.S.  57.) 

17.  The  court  or  a  judge  may,  if  deemed  proper,  order  that  any 
writ  of  mandamus  shall  be  peremptory  in  the  first  instance.    (N.8.  60.) 

18.  Every  writ  of  mandamus  shall  bear  date  on  the  day  when  it  is 
issued.  The  writ  may  be  made  returnable  forthwith,  or  time  may  be 
allowed  to  return  it.  either  with  or  without  terms,  as  to  the  court  or  a 
judge  shall  think  fit.     (No.  61.) 

19.  Any  person,  by  law  compellable  to  make  return  to  a  writ  of 
mandamus,  shall  make  his  return  to  the  first  writ.     (K.8.  62.) 

20.  Where  a  point  of  law  is  raised  in  answer  to  a  return,  or  any 
other  pleading  in  mandamus,  and  there  is  no  issue  of  fact  to  be  de- 
cided, the  court  or  a  judge  shall,  on  the  argument  of  the  point  of  law, 
give  judgment  for  the  successful  party,  without  any  motion  for  judg- 
ment being  made  or  required.     (N.S.  63.) 

21.  Where  the  applicant  obtains  judgment,  he  shall  be  entitled 
forthwith  to  a  peremptory  writ  of  mandamus  to  enforce  the  command 
coutained  in  the  original  writ,  and  the  judgment  shall  direct  that  a 
l>ereniptory  writ  do  issue.     (N.S.  64.) 

22.  No  action  or  proceeding  shall  be  commenced  or  prosecuted  against 
any  person  in  respect  of  anything  done  in  obedience  to  a  writ  of  man- 
damus, issued  by  the  court  or  any  judge  thereof.     (N.S.  65.) 

23.  When  it  appears  to  the  court  or  a  judge  that  the  respondent 
claims  no  right  or  interest  in  the  subject  matter  of  the  application,  or 
that  his  functions  are  merely  ministerial,  the  return  to  the  writ  and 
all  subsequent  proceedings  down  to  judgment  shall  still  be  made,  and 
the  proceedings  be  carried  on  in  the  name  of  the  person  to  whom  the 
writ  is  directed,  and  if  the  court  or  judge  thinks  fit  so  to  order,  may 
bo  expressed  to  be  made  on  behalf  of  the  person  really  interested  therein. 

In  that  case  the  persons  interested  shall  be  permitted  to  frame  the 
return,  and  conduct  the  subsequent  proceedings  at  their  own  expense; 
and,  if  judgment  is  given  for  or  against  the  applicant,  it  shall  likewise 
be  given  against  or  for  the  persons  on  whose  behalf  the  return  is 
expressed  to  be  made;  and,  if  judgment  is  given  them,  they  shall  have 
the  same  remedies  for  enforcing  it  as  the  person  to  whom  the  writ  is 
direeted  would  have  in  other  cases.  (N.S.  66.) 
.  24.  WImto,  ttnder  the  last  preceding  rule,  the  return  to  a  writ  of  manda- 
•mus  is  expressed  to  be  made  oa  behalf  of  some  person  other  than  the  per- 
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8on  to  whom  the  writ  is  directed,  the  proceedings  on  the  writ  shall  not 
abate  by  reason  of  the  death,  resignation  or  removal  from  office  of  that 
person,  but  they  may  be  continued  and  carried  on  in  his  name;  and 
if  a  peremptory  w^rit  is  awarded,  it  shall  be  directed  to  the  successor 
in  office  or  right  of  that  person.     (N.S.  67.) 

25.  No  order  for  the  issuing  of  any  writ  of  mandamus  shall  be 
granted,  unless  at  the  time  of  application  an  affidavit  be  produced,  by 
which  some  person  shall  depose  upon  oath  that  such  application  is  made 
at  his  instance  as  prosecutor,  and"  if  the  writ  be  granted  the  name  of 
such  person  shall  be  indorsed  on  the  writ  as  the  person  at  whose  instance 
it  is  granted.  (N.S.  69.) 

Pleadings  in  Quo  Warranto. 

26.  When  any  information  in  the  nature  of  a  quo  warranto  has  been 
filed,  the  defendant  may  plead  to  such  information,  within  such  time 
and  in  like  manner  as  if  the  information  were  a  statement  of  claim 
delivered  in  an  action^  and  where  the  judgment  is  for  the  relator, 
judgment  of  ouster  may  be  entered  for  him  in  all  cases.     (N.S.  94.) 

27.  The  prosecutor,  in  answ^er  to  a  plea  that  the  defendant  has  held 
and  executed  the  office  or  franchise  for  six  years  before  the  exhibiting 
of  the  information,  may  reply  any  forfeiture,  surrender,  or  avoidance  by 
the  defendant  within  the  said  six  years.     (N.S.  95.) 

Pleadings  in  Mandamus, 

28.  When  any  return  is  made  to  the  first  writ  of  mandamus,  the 
applicant  may  plead  to  the  return,  within  such  time  and  in  like  manner 
as  if  the  return  were  a  statement  of  defence  delivered  in  an  action. 
(C.P.R.  27.) 

Pleadings  in  Prohibition. 

29.  Where  pleadings  in  prohibition  are  ordered,  the  pleadings  and 
subsequent  proceedings,  including  judgment  and  assessment  of  damages 
(if  any)  shall  be,  as  nearly  as  may  be,  the  same  as  in  an  ordinary  action 
for  damages.     (N.B.  57.) 

Judgment  by  Default. 

• 

30.  In  case  no  statement  of  defence  or  other  pleading  shall  be 
entered  within  the  time  limited,  the  opposite  party  may  file  a  note  of 
such  default,  in  the  proper  office,  after  the  expiration  of  the  time 
limited,  upon  ffiing  an  affidavit  showing  such  default,,  unless  an  order 
of  the  court  or  a  judge  extending  such  time  shall  have  been  obtained 
and  served,  in  which  case  such  note  shall  not  be  ffied  until  after  the 
expiration  of  the  time  granted  by  such  order,  and  after  the  filing  of 
such  note,  the  party  in  default  shall  not,  without  leave  of  the  court  or 
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a  judge,  file  anr  further  pleading;  but  the  party  entering  such  note 
may  make  an  application  ex  parte  to  the  court  or  a  judge  for  such 
judgment  as  he  may  deem  himself  entitled  to.     (C.P.R.  20.) 

Habeas  Corpus. 

31.  If  a  writ  of  habeas  corpus  bo  disobeyed  by  the  person  to  whom 
it.  is  directed,  appIicAtion  may  be  made  to  the  court  or  a  judge,  on  un 
affidavit  of  service  and  of  .such  dinobedience  for  an  attachment  for 
contempt.     (C.P.B.  30.) 

32.  The  return  of  the  writ  of  habeas  corpus  shall  contain  a  copy  of 
all  the  causes  of  the  prisoner's  detention  indorsed  on  the  writ,  or  on  a 
separate  schedule  annexed  to  it.     (C.P.B.  31.) 

33.  The  return  may  be  amended,  or  another  substituted  for  it,  by 
leave  of  the  court  or  a  judge.     (C.P.R.  31.) 

34.  When  a  return  to  the  writ  of  habeas  corpus  is  made,  the  return 
shall  first  be  made  and  motion  then  made  for  discharging  or  remanding 
the  prisoner,  or  amending  or  quashing  the  return,     (C.P.B.  33.)     * 

35.  On  the  argument  of  a  motion  for  a  writ  of  habeas  corpus,  the 
court  OT  a  judge  may,  in  their  or  his  discretion,  direct  an  order  to  be 
drawn  up  for  the  prisoner's  discharge,  instead  of  waiting  for  the  return 
<»f  the  writ,  which  order  shall  be  sufficient  warrant  for  any  gaoler  or 
constable,  or  other  person,  for  his  di.?chaTge.     (C.P.R.  34.) 

General. 

36.  Application  for  a  prerogative  writ  of  mandamus,  for  a  writ  of 
certiorari,  or  order  to  quash  proceedings  without  the  actual  issue  of 
(he  writ,  for  a  writ  of  habeas  corpus,  for  prohibition,  or  for  an  informa- 
tion in  the  nature  of  a  quo  warranto,  may  be  made  either  to  a  judge 
in  chambers  or  in  court,  or  to  the  court  en  banc.  The  court  or  a  judge 
nmy,  if  it  be  deemed  proper,  grant  ex  parte  an  order  for  the  immediate 
issue  of  a  writ  of  habeas  corpus.     (C.P.R.  35.) 

37.  Any  writ  may  be  served,  according  to  the  rules  relating  to  the 
serxico  of  writs  of  summons,  under  the  rules  of  the  Supreme  Court. 
(C.P.B.  36.) 

38.  It  shall  not  be  necessary  to  serve  the  original  of  any  writ,  judg- 
ment, order  or  other  proceeding,  but  the  party  served  with  a  copy 
thereof  shall  be  entitled  to  inspect  the  original  at  the  time  of  service, 
if  he  so  demand.     (C.P.B.  37.) 

39.  All  proceedings  under  these  rules  shall  be  entitled  in  the  Supreme 
Court  and  s?iall  be  styled  in  the  matter  to  Avliich  they  relate,  so  M  to 
sh(yw  the  name  of  the  applicant  as  informant,  relator,  plaintiff,  private 
l>'roseeutor,  or  otherwise,  according  to  the  nature  of  the  case  atid  the 
name  of  the  defendant,  respondent  or  party  against  whom  the  application 
is  made.     (C.P.R.  88.) 
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40.  In  all  proceedings  under  these  rules  the  costs  shall  be  in  the 
discretion  of  the  court  or  judge,  who  shall  have  full  power  to  order 
cither  the  applicant  or  the  party  against  whom  the  application  is  made, 
or  any  other  party  to  the  proceedings,  to  pay  such  costs,  or  any  part 
thereof,  according  to  the  result.     (C.P.R.  39.) 

41.  The  proceedings  for  attachment  for  contempt,  for  disobedience 
of  any  writ,  judgment,  or  order  issued  or  made  under  tliese  rules,  shall 
conform  as  nearly  as  may  be  to  proceedings  for  contempt  for  dis- 
obedience of  any  writ,  judgment  or  order  in  a  civil  action.     (C.P.B.  40.) 

42.  When  a  cause  or  matter  is  at  issue  the  plaintiff,  informant, 
relator  or  private  prosecutor,  as  the  case  may  l)e,  may,  on  notice  of 
motion,  apply  to  a  judge  in  chambers  to  set  the  same  down  for  hearing 
or  trial,  whereupon  such  judge  may  set  it  down  accordingly  at  such 
time  and  place  as  he  may  deem  advisable. 

43.  If  the  plaintiff,  informant,  relator  or  private  prosecutor  does 
not  make  such  application  within  two  months  after  the  cause  or  matter 
is  so  at  issue,  the  defendant  or  respondent  may,  on  like  notice,  apply 
to  a  judge  in  chambers  to  set  the  cause  or  matter  down  for  hearing 
or  tridl,  or  he  may  give  notice  of  motion  dismissing  the  cause  or  matter 
with  costs.  Upon  such  application  the  judge  may,  if  the  motion  is  to 
set  the  cause  or  nmtter  down  for  hearing,  set  it  down  accordingly, 
or  if  the  motion  is  to  dismiss  the  cau.sc  or  matter,  make  such  order  and 
on  such  terms  as  he  may  deem  just. 

Application  of  JRulcs  of  Supreme  Court. 

44.  The  following  rules  and  orders  of  the  Supreme  Court  with  respect 
to  civil  actions  and  proceedings  in  such  court  shall,  as  far  as  applicable, 
apply  to  all  proceedings  in  relation  to  Crown  matters,  and  wherever 
l»y  any  of  such  rules,  it  is  provided  that  any  act  shall  be  done  by,  or 
proceeding  held  by,  or  before  the  local  registrar,  such  act  shall  be  done 
by,  or  proceeding  lield  l)y,  or  l)efore  the  registrar: 

Order  V (Service  of  other  proceedings) 

Bule  73 (Constitutional   questions) 

Order  XI,  except  rules  147,  152 

and  168   (Pleading  generally) 

Order  XII,  except  rule  172 (Statement  of  claim) 

Order  XIII,  rules  176,  177,  178, 

179  and  190 (Defence  and  counterclaim) 

Order  XIV (Reply  and  close  of  pleadings) 

Order  XVI (Matters  arising  pending  the  action) 

Order  XVII (Raising  points  of  law  or) 

Order  XXI (Amendment) 

Order    XXII f  DiRcovory  of  documents) 
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Order  XXIII,  except  rules  281 

and  305 (Examination  for  discovery) 

Order    XXIV (Admissions) 

Order    XXVI (Special  case) 

Order  XXVII,  except  rule  355.  (Trial) 

Order  XXVIII (Kvidence) 

Order   XXX (Affidavits  and  depositions) 

Order   XXXII (Judgments  and  entry  of  judgment ) 

Order  XXXIII (Execution) 

Order  XXXIV (Discovery  in  aid  of  execution) 

Order  XL (Interpleader) 

Order   XLII (Motions  and  application^) 

Order  XLIII (Applications  in  chambers  generally) 

Order   XLIV (Court  on  banc) 

Order  XLV,  except  rule  691...  (Sittings  and  vacation) 

Order   XLVI (Time) 

Order  XL VII,  except  rules  721, 

724,  725,  726  and  727 (Taxation  and  tariff  of  costs) 

Order   XL VIII (Service  of  orders,  etc.) 

Order  XLIX (Noncompliance  and  irregularities) 

45.  The  fees,  taxable  to  the  registrar  for  services  on  the  Crown 
practice  side  of  the  court,  shall  be  the  fees  specified  in  items  32  to  40 
of  schedule  2  of  the  tariff  and  where  no  fees  are  speciiied  by  such  items 
such  fees  as  are  taxable  to  the  local  registrar  under  the  tariff  for 
similar  services,  except  when  the  service  is  performed  in  connection  with 
the  court  en  banCt  when  the  fees  taxable  shall  be  those  taxable  to  the 
registrar.     (As  amended  July  15,  1912 — Sask.  Gazette,  July  19,  1912.) 

46.  Where  no  other  provision  is  made  by  these  rules,  the  procedure 
and  practice  shall,  as  far  as  may  be,  be  regulated  by  the  Crown  office 
rules  for  the  time  being  in  force  in  England. 


Forms, 

47.  The  forms  for  the  time  being  in  use  in  England  under  the  said 
Crown  ofKco  rules  where  applicable,  and  where  not  applicable,  forms 
of  the  like  character,  as  near  as  may  be,  shall  be  used  in  all  proceedings 
except  whore  otherwise  ordered  by  these  rules.     (C.P.R.  42.) 

48.  These  rules  may  be  cited  as  "The  Crown  Practice  Rules." 

Saskatchewan  RtiJcs  as  to  r(».sr.v  st(ftcd  by  justices] — Separate  rules 
under  this  head  are  included  in  the  Saskateliewan  Consolidated  Rules. 
1911.     Those  are  in  force  from  1  January,  1912,  as  follows: — 

1.  An  application  to  a  justice  of  the  peace  to  state  and  sign  a  case, 
under  said  sec.  761,  shall  be  in  writing,  and  be  delivered  to  such  justice 
or  left  with  some  person  for  him  at  his  place  of  abode,  within  seven 
clear  days  from  the  date  of  the  proceeding  questioned. 
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2.  Within  one  calendar  month  after  snch  application  has  been  so  ilo- 
livered  or  left  for  him,  the  justice  shall  state  and  sign  and  deliver  to 
the  appellant  a  case  setting  forth: 

(a)  The  substance  of  the  information  or  complaint; 

(b)  The  names  of  the  prosecutor  (or  complainant)  and  defendant; 

(c)  The  date  of  the  proceeding  questioned ; 

(d)  The  facts  of  the  case; 

(e)  The    conviction,    order,    determination    or    other    proceeding 
questioned ; 

(f )  The  grounds  on  which  the  same  is  questioned,  which  must  be 
confined  to  the  grounds  raised  at  the  trial; 

(g)  The  grounds  upon  which  the  justice  supports  the  proceeding 
questioned,  if  the  justice  sees  fit  to  state  any. 

3.  The  justice  shall  not  deliver  said  case  until  after  the  appellant 
may  apply  to  the  court  en  banc  for  a  rule  as  provided  by  sec.  764  of 
the  Code. 

(a)  Or  the  appellant  may  in  such  event  apply  to  a  judge  sitting  in 
chambers,  upon  affidavit  of  the  facts,  for  a  summons  calling 
npon  the  justice  and  the  respondent  to  show  cause  why  such 
case  should  not  be  stated;  and  the  judge  in  chambers  may,  on 
the  return  thereof,  make  such  order,  with  or  without  payment 
of  costs,  as  to  him  seems  meet;  and  the  justice  being  ser\'ed 
with  such  order  shall,  if  ordered  to  do  so,  state  a  case  upon 
the  appellant  entering  into  such  recx)gnizance  and  paying  the 
fees  to  the  justice,  as  provided  in  said  sec.  762. 

5.  Within  ten  days  after  the  receipt  by  the  appellant  of  a  case 
stated  by  a  justice,  he  shall  file  or  cause  it  to  be  filed  with  the  registrar 
of  the  Supreme  Court  en  bane. 

6.  Upon  sufficient  cause  for  the  delay  being  shown,  the  court  or 
judge,  as  the  case  may  be,  may  hear  and  determine  the  matter,  although 
the  ease  was  not  ffied  within  said  ten  days. 

7.  The  appellant  shall  state,  in  the  notice  of  appeal  given  to  the 
other  party,  to  the  proceeding  as  required  by  sub-sec.  2  of  sec.  761  of 
the  Code,  as  amended  by  chap.  9  of  8  and  9  Edward  VII  (1919),  whether 
the  appeal  is  to  the  court  en  l)anc  or  to  a  judge  in  chambers,  and  if 
to  the  court  en  banc  the  date  of  the  sittings  of  such  court  at  which  it 
will  be  heard. 

8.  When  the  case  stated  has  been  delivered  to  the  registrar  for  hear- 
ing by  the  court  en  banc,  the  same  shall  be  heard  at  the  next  sittings 
of  such  court,  which  shall  sit  no  sooner  than  fourteen  days  after  the 
delivery  of  the  case  stated  to  the  registrar,  and  the  appellant  shall  give 
to  the  respondent  ten  days'  notice  in  writing  of  the  time  and  place  of 
hearing  the  appeal. 

9.  When  the  case  has  beon  delivered  to  the  registrar  for  hearing 
by  a  judge  in  chambers,  the  appellant  shall,  within  five  days  after  such 
delivery,  apply  to  the  judge  in  chambers  to  fix  a  time  and  place  for 
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the  hearing  of  the  appeal,  and  tho  jmljfc  shall  thereupon  appoint  a  tinie 
and  place  for  such  hearinjj,  and  a  copy  of  such  appointment  shall  Ije 
served  upon  the  opposite  party,  or  as  the  judge  may  direct : 

Provided  that  if  such  application  1>e  not  made  within  saiil  pt^riod 
of  five  days,  the  judge  may,  upon  sufficient  cause  for  the  delay  being 
shown,  fix  such  time  and  place,  notwithstanding  that  said  period  may 
have  elapsed. 

10.  If  the  court  or  a  judge  order  the  case  to  be  sent  back  for 
amendment,  the  same  shall  be  forth\yith  amended  by  the  justice,  in 
accordance  with  any  directions  given  by  the  court  or  a  judge,  and 
transmitted  when  amended  by  the  registrar. 

11.  An  order  of  a  judge,  by  whom  a  case  stated  has  been  heard, 
shall  have  the  same  effect  as  an  order  made  by  the  court  under  sec. 
765  of  the  Cwle,  and  the  provisions  of  sec.  767  of  the  Code  shall  apply, 
where  the  decision  is  that  of  a  judge,  in  the  same  way  as  in  case  of  a 
decision  by  the  court,  and  any  order  of  the  judge  may  be  enforced 
by  process  issued  out  of  the  court. 

12.  In  so  far  as  these  rules  do  not  expressly  make  provision,  when- 
ever a  case  stated  is  ])rought  before  a  judge  as  hereinbefore  provided, 
the  provisions  of  sec^.  761  to  767,  both  inclusive,  and  of  any  amendments 
and  additions  thereto  as  to  such  a  case  when  before  the  court  shall, 
mutatis  mntandvt,  be  applicable  to  the  proceedings  on  a  case  before  the 
judge. 

13.  A  justice  before,  or  immediately  after,  delivering  a  case  stated 
fo  the  appellant  shall  transmit  the  recognizance  to  the  registrnr. 

14.  Slight  deviation  from  strict  compliance  with  thrse  rules  sh^ll 
not  invalidate  any  proceeding  or  thing,  if  the  court  or  judge  sees  fit 
to  allow  the  same,  either  with  or  without  requiring  the  same  to  be 
eorrected. 

Saskatchewan  i-ulcs  for  conveyance  of  prisoners  under  sentence  to 
gaolsl — The  three  following  rules  apply  in  Saskatchewan  under  the 
Consolidated  Rules  of  1911  in  force  1  January,  1912. 

1.  Whenever  a  person  is  sentenced  to  imprisonment  in  a  common  gaol 
in  the  Province  of  Saskatchewan,  by  any  court  in  such  province,  the 
sheriff  or  deputy  sheriff  of  any  judicial  district  in  such  province,  or  any 
bailiff,  constable  or  other  officer,  or  other  officer  or  other  person  by 
his  direction,  or  by  the  direction  of  the  court  may,  if  no  form  of 
warrant  is  provided  by  the  Criminal  Code  therefor,  convey  to  the  gaol 
named  in  tlie  sentence  any  convict  sentenced  to  be  imprisoned  therein, 
and  shall  deliver  him  to  the  keeper  thereof,  without  any  further  war- 
rant than  a  copy  of  the  sentence  taken  from  the  minutes  of  the  court 
lief  ore  Which  the  convict  was  tried,  and  certified  by  a  judge  or  the 
local  registrar  or  clerk  or  acting  local  registrar  or  clerk  of  such  court. 

2.  The  aforegoing  shall  also  apply  where,  according  to  the  sentence 
imposed  upon  the  convict,  he  is  made  liable  to  the  punishment  of  death 
or  whipping,  or  any  other  punishment. 
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3.  The  koecper  of  the  conunon  {;aol  mentioned  in  auch  certified  copy 
of  sentence  is  authoriKed,  and  hereby  required,  to  receive  the  convict 
mentioned  in  such  certified  copy  of  Hcntence  into  his  custody  in  the  said 
gaol,  and  he  and  the  sheriff  of  the  judicial  district  in  which  such  gaol 
i«  situated,  and  nil  other  persons  and  authorities  whose  duty  it  is  to 
do  80,  are  hereby  authorized  and  required  to  carry  out  and  execute 
the  sentence  mentioned  in  such  certified  copy  of  sentence,  according 
to  its  tenor  and  effect. 

Nova  Scotia  Crown  Jiulea] — Sw  Appendix  to  N.S.  Laws,  1891: 

General. 
«lHrlA4ietfoii  of  foiirts  generally. 

5T7.  Unless  otherwiso  specially  provided  in  this  Act,  even* 
vmirt  of  criminal  jurisdiction  in  any  province  is  competent  to 
try  any  crime  or  offence  within  the  jurisdiction  of  such  court  to 
try,  wherever  committed  within  the  province,  if  the  accused  is 
found  or  apprehended  or  is  in  custody  within  the  jurisdiction 
of  su(;h  court  or  if  he  has  heen  committed  for  trial  to  such  court 
or  ordered  to  he  tried  before  such  court,  or  before  anv  otlier 
t'onrt,  the  jurisdiction  of  which  has  by  lawful  authority  been 
I  ransf erred  to  such  first  mentioned  court  under  anv  Act  for  the 
time  being  in  force. 

Ori^rtfi]— Code  of  1892,  sec.  640. 

Trial  juriadiction  of  criminal  courts'] — So  long  as  the  offence  was 
committed  in  the  same  province,  a  court  of  criminal  juriadietion  in  that 
province  may  try  the  charge  if  the  offence  was  committed  in  the  county 
(>r  district  forming  the  territorial  limit  of  the  court's  juriadietion,  of 
if  the  accused  was  found  or  apprehended  within  such  territorial  juris- 
diction; but  sec.  577  does  not  authorize  the  trial  by  one  county  trilsnnal 
of  an  offence  wholly  committed  in  another  county  by  persons  resident 
in  that  other  county  and  who  were  not  found  or  apprehended  in  the 
first  county,  but  were  brought  there  from  their  own  county  by  process 
wronp^ly  based  upon  an  assumption  that  they  had  committed  an  offence 
in  the  county  from  which  the  process  issued.  R.  v.  O 'Gorman,  18  O.LlR. 
427,  13  O.W.R.  1189,  12  Can.  Cr.  Cas.  230;  R.  v.  Roy,  14  Can.  Or.  Oas. 
3«8  (Que.);  R.  v.  Lynn  (No.  1),  3  Saak.  L.R.  339,  17  Can.  Or.  Gm. 
.354,  15  W.L.R.  336;  R.  v.  Lynn  (No.  2),  4  Sask.  L.B.  324,  19  Can.  Or. 
Cas.  129. 

Tf  the  accused  were  brought  from  his  own  county  to  another  and 
there  committed  for  trial,  it  would  seem  that  such  committal  must  be 
based  on  the  assumption  that  it  will  be  proTcd  that  the  crime  was  com- 
mitted  in  the  latter  county,  \hc  Mccisod  not  having  been  apprchond<»d 
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there  so  as  to  give  jurisdiction  under  that  head,  and  if  it  turns  out  at 
a  hearing  forced  upon  the  defendant  that  the  whole  affair  occurred  in 
the  county  from  which  he  was  brought,  and  that  if  the  true  facta  had 
been  disclosed  he  would  not  have  been  taken  from  that  county  to 
auswer  a  charge  elsewhere,  the  foundation  for  the  juriadiotion  of  a 
county  tribunal  in  the  county  to  which  he  was  taken  has  failed,  and 
the  fact  of  his  being  temporarily  in  custody  within  the  jurisdiction  of 
the  court  will  not  establish  jurisdiction  of  that  court  under  such  cir- 
cumstances.   See  B.  V.  O 'Gorman,  18  O.L.B.  427,  15  Can.  Or.  Caa.  173. 

Facilities  are  afforded  by  the  Code  for  the  transfer  of  preliminary 
enquiry  proceedings  to  the  place  of  the  offence  if  begun  in  another 
place  or  county  (Code  sec,  665) ;  the  justice's  jurisdiction  under  sec. 
653  seems  as  well  founded  on  the  presence  of  the  accuaed  within  his 
territorial  jurisdiction  where  the  offence  was  committed  in  another 
magistrate's  territory  in  the  same  province  as  it  would  be  on  the  fact 
of  a  crime  being  committed  within  his  territorial  jurisdiction  by  a 
person  who  had  decamped  to  another  place.  The  provision  of  sec  653 
is  explicit  in  stating  a  justice's  power  to  issue  process  for  the  purpose 
of  a  preliminary  inquiry  in  *'  any  of  "  the  cases  mentioned  in  sub-sees. 
(*)>  (^)»  (c)  and  (d)  of  that  section.  The  justice  before  whom  the 
accused  is  properly  brought  because  it  turned  out  that  he  was,  as  sus- 
pected, within  the  limits  of  the  territorial  jurisdiction  of  the  justice 
issuing  the  process,  may  hold  the  preliminary  inquiry  (Code  sec.  668) ; 
but  at  "  any  stage  of  the  inquiry  "  he  may^  after  hearing  both  sides, 
order  that  the  accused  be  taken  before  a  justice  of  the  place  where 
the  offence  was  committed,  i.e.,  the  place  of  the  alleged  offence.  Code 
sec.  665.  This  latter  provision  is  not  a  compulsory  one,  but  optionaL 
R.  v.  Burke  (1900),  5  Can.  Cr.  Cas.  29. 

The  arrest  and  committal  for  trial  in  the  one  county  or  district  is 
enough  to  confer  jurisdiction  on  the  local  trial  court  proceeding  with 
the  trial  upon  such  committal,  although  the  offence  was  committed  in 
another  judicial  district  of  the  same  province.  B.  v.  McKeown,  20 
Can.  Cr.  Cas.  492  (Que.) ;  B.  v.  Sinclair,  (1916)  36  O.L.B.  510,  27  Can. 
Cr.  Cas.  327,  328;  appeal  quashed,  B.  v.  Sinclair,  38  O.L.B.  149,  11 
O.W.N.  131. 

The  general  policy  of  the  common  law  was  that  a  person  accused  of 
an  offence  should  be  tried  in  the  county  where  the  offence  was  eom- 
mitted ;  but  sec.  577  of  the  Code  makes  a  change  in  that  respect,  leaving 
it  for  the  accused  to  apply  to  change  the  venue;  B.  v.  Sinclair,  36  O.L.R. 
510,  supra;  re  Seoloy,  41  S.C.B.  5,  14  Can.  Cr.  Cas.  270;  or  to  transfer 
the  preliminary  inquiry  under  sec.  665. 

If  the  accused  has  been  committed  in  one  judicial  district  for  trial 
by  jury,  and  because  of  there  being  no  gaol  in  that  district,  he  is 
regularly  taken  to  the  gaol  of  an  adjoining  district  to  await  his  trial, 
he  may  elect  a  speedy  trial  without  a  jury  before  the  district  jadges 
criminal  court  of  the  district   in   which  the  gaol   is  situate,  although 
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there  is  no  pretense  either  that  the  offence  was  committed  in  that  dis- 
trict or  that  the  accused  was  arrested  there.  B.  v.  Harrison,  [1918] 
1  W.W.B.  12,  29  Can.  Cr.  Cas.  159,  10  Sask.  L.B.  436;  B.  v.  Lynn,  19 
Can.  Cr.  Cas.  129;  B.  v.  Tetrault,  17  Can.  Cr.  Cas.  259. 

An  exceptional  class  of  cases  is  that  where  the  accused  has  beeii 
"  ordered  to  be  tried  before  "  the  court  of  district  in  which  he  was  not 
resident  and  in  which  he  was  not  found  or  apprehended,  and  in  which 
it  is  not  claimed  that  the  offence  was  there  committed.  Such  order  ib 
commonly  termed  an  order  for  change  of  venue,  and  depends  upon 
special  circumstances  rendering  a  fair  trial  improbable  at  the  place 
where  it  would  ordinarily  be  held,  in  the  event  which  happened,  that  is  to 
say,  whether  it  was,  on  thjB  one  hand,  a  committal  for  trial  in  the 
county  where  the  accused  was  found  or  apprehended,  or  was  already  in 
custody  for  some  other  offence,  or,  on  the  other  hand,  a  committal  in 
the  district  of  the  offence  regardless  of  the  place  of  arrest.  As  to  such 
change  of  venue  see  Code  sec.  884;  B.  v.  Stauffer,  4  Sask.  L.B.  284,  19 
Can.  Cr.  Cas.  205. 

There  is  a  special  jurisdiction  under  sec.  584  to  remove  possible 
difKculties  as  to  offences  at  or  near  boundaries  between  local  juris- 
dictions or  committed  in  transit,  and  under  sees.  585*588  as  to  un- 
organized or  remote  districts. 

Territorial  jurisdiction  in  cases  of  misappropriation  and  failure  to 
aceounf] — As  against  an  employee  receiving  money  for  a  company  and 
bound  to  promptly  pay  same  over  to  a  fellow  employee,  the  omission 
to  account  at  the  particular  time  when  it  was  his  duty  to  account,  and  a 
failure  to  account  at  any  subsequent  time  makes  out  a  prima  facie 
case  of  theft,  where  he  had  omitted  to  make  the  usual  entry  or  issue  the 
usual  voucher  for  the  payment.  B.  v.  Martin  (1912)  2  W.W.B.  602 
(Alta.). 

The  theft  may  be  prosecuted  in  the  jurisdiction  in  which  there  was 
a  refusal  to  account  by  denying  the  receipt  of  the  money  where  such 
denial  evidences  an  intention  to  fraudulently  convert,  although  in  the 
ordinary  course  the  moneys  wliich  the  accused  employee  received  in  the 
regular  course  and  issued  vouchers  for,  would  be  accounted  for  in 
another  jurisdiction.  B.  v.  Martin  (1912)  2  W.W.B.  602  (Alta.), 
citing  B.  V.  Bogers,  14  Cox  C.C.  22;  B.  v.  Murdock,  5  Cox  C.C.  360; 
B.  V.  Taylor,  3  B.  Sc  P.  596 ;  B.  v.  Burdett,  4  B.  &  Aid.  95. 

Submission  to  the  jurisdiction} — Where  the  objection  is  one  of  want 
of  jurisdiction  over  the  person  but  the  magistrate  has  jurisdiction  to 
deal  with  the  subject-matter  of  the  charge  and  under  ordinary  and 
regular  procedure  would  have  jurisdiction  over  the  person  of  the 
accused,  the  latter  can  waive  compliance  with  the  omitted  conditions 
and  submit  himself  to  the  jurisdiction.  B.  v.  Miller  (1913)  25  W.L.B. 
296  (Alta.) ;  Giroux  v.  The  King,  (1917)  56  S.C.B.  63,  29  Can.  Cr.  Cas. 
258;  Giroux  v.  The  King,  26  Que.  K.B.  323,  aiHrmed. 
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Pleading  to  the  chargfe  before  the  magistrate  holding  a  summary 
trial  without  taking  objection  that  the  accused  was  illegally  arrested 
without  a  warrant  has  been  held  to  be  a  waiver  of  the  objection.  Re 
Paul  (No.  2)  20  Can.  Cr.  Cas.  167  (Alta.)  ;  R.  v.  Davis,  3  W.W.B.  1.  22 
WX.B.  837,  20  Can.  Cr.  Cas.  293  (Alta.) ;  R.  v.  Miller,  25  Can.  Cr.  Cas. 
151  (Alta.) ;  R.  v.  Pudwell,  10  W.W.R.  205.  A  dictum  of  Hyndman,  J., 
in  the  latter  case  that  the  objection  if  raised  would  not  have  affected 
the  jurisdiction  of  the  magistrate  is  opposed  to  the  decisions  in  the 
other  cases  above  referred  to;  but  see  B.  v.  Hurst,  7  W.W.B.  994,  23 
Can.  Cr.  Cas.  389,  30  W.L.B.  176  (Alta.)  and  re  Paul  (No.  1)  20  Can. 
Cr.  Cas.  160. 

De  facto  magUtrate] — ^Although  a  de  facto  magistrate  may  not  be 
quaHiied  for  appointment  to  such  office,  the  legality  of  his  appointment 
cannot  be  inquired  into  on  a  motion  to  quash  a  conviction  made  by 
him  in  the  territorial  jurisdiction  for  which  he  assumes  to  exercise 
judicial  functions.  B.  v.  Cyr  [1917]  2  W.W.R.  1185  (Alta.),  citing 
O'Neill  V.  Atty-Gen.  of  Canada,  1  Can.  Cr.  Caa.  at  311  and  23  Cyc. 
619;  R.  V.  Cyr  [1917]  3  W.W.B.  849,  29  Can.  Cr.  Cas.  77  (Alta.),  affii-m- 
ing  2  W.W.B.  1185. 

Offence  committed  entirely  in  one  province  not  triable  in  another} — 
See  sec.  888. 

Exception  as  to  newspaper  libel  pi'osecutions] — 8ee  Code  sec.  888. 

Single  judge  sitting  for  the  court] — Sees.  577  and  580  contemplate 
trials  by  a  single  judge  sitting  as  a  court.  R.  v.  Burgess,  23  Can.  Cr. 
Cas.  424  at  431  (N.8.). 

Jurisdiction  only  in  C'Ose  of  illness  or  absence  of  another  judge] — 
'J^he  provincial  law  constituting  the  court  may  in  some  cases  give  a 
junior  jndgc  jurisdiction  only  in  the  event  of  the  actual  absence  of  the 
senior  judge  from  the  trial,  or  from  the  particular  territorial  jurisdic- 
tion. Whether  it  is  the  one  or  the  other  will  depend  upon  the  form  of 
the  statute.  A  commission  under  a  statute  of  the  province  of  Quebec 
(U.S.  Que.  article  3262  (a),  5.  Geo.  V  (Que.),  eh.  52,  sec.  3),  em- 
powered another  judge  to  hold  the  court  of  sessions  of  the  peace  "  in 
case  of  the  absence  or  inability  to  act  of  one  or  more  of  the  judges  of 
the  court  of  sessions  of  the  Peace"  of  a  particular  district,  and  it  was 
held  that  he  had  jurisdiction  if  he  began  the  trial  in  which  the  senior 
judge  of  sessions  did  not  desire  to  sit,  at  a  time  when  the  latter  was 
absent  from  the  court  room,  and  that  his  jurisdiction  was  not  dis- 
placed by  the  casual  appearance  of  the  senior  judge  in  the  court  room 
where  there  was  no  intention  of  intervening  in  the  trial  which  it  had 
been  arranged  between  them  should  be  held  by  the  substitute  judge, 
Brunet  v.  The  King  (1918),  57  S.C.B.  83,  30  Can.  Cr.  Cas.  16;  and  see 
CT  parte  Cormier,  17  Can.  Cr.  Cas.  179;  B.  v.  Perkin,  7  Q.B.  165;  Byrne 
V.  Arnold,  24  N.B.R.  161;  Ashbury  v.  Ellis  [1893]  A.C.  339.  A  state- 
ment df  the  absence  on  the  record  even  of  a  court  of  record  would 
probably  not  be  conclusive.     Brunet  v.   The  King    (1918),   57   S.O.R. 
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H3,  30  Can.  Cr.  Cm.  16,  23 ;  Mayor  of  London  v.  Cox,  L.B.  2  H.L.  239, 
262;  Falklngham  v.  Victorian  By.  Commissioner  [1900]  A.C.  452. 

Juvenile  Courts] — Where  Juvenile  Courts  have  been  established  under 
the  Juvenile  Delinquents  Act,  Can.,  1908,  ch.  40,  as  amended  by  1912, 
cli.  30  and  1914,  ch.  39,  its  provisions  will  control  as  to  trials  of  children 
under  sixteen  years  of  age. 

Supreme  Court  of  Alberta] — ^The  Supreme  Court  of  Alberta  has  all 
the  general  jurisdiction  of  the  former  English  courts  of  common  law 
and  eqnity  of  general  jurisdiction.  It  consequently  possesses  the 
extraordinary  jurisdiction  of  the  former  English  court  of  King's 
Bench.  B.  v.  Hung  Gee,  (1913)  4  W.W.B.  1133,  1134,  21  Can.  Cr.  Cas. 
411,  24  W.L.B.  862  (Alta.). 

N.W.T.  Act  in  Alberta  and  Saskatchewan] — Under  sec.  9  of  the  Code, 
the  application  of  the  Code  in  Alberta  and  Saskatchewan  is  in  effect 
made  subject  to  the  condition  that  if  anything  in  the  Code  be  incon- 
sistent with  anything  in  the  North- West  Territories  Act  the  latter  is 
to  prevail.  B.  v.  Murray  and  Mahoney  (1915)  9  W.W.B.  804,  33 
W.L.B.  148. 

The  North-West  Territories  Act,  B.S.C.  1906,  ch.  62,  is  a  consolida- 
tion of  the  former  N.W.T.  Act  as  amended  in  1905,  contemporaneously 
with  the  Alberta  Act  and  the  Saskatchewan  Act,  whereby  the  two 
provinces  of  Alberta  and  Saskatchewan  were  constituted  out  of  terri- 
tory forming  part  of  the  then  North-West  Territories.  B.  v.  Dickey, 
9  W.W.B.  142  (Alta.). 

The  operation  of  this  new  N.W.T.  Act  of  1906  was  expressly  re- 
stricted as  of  nerosflity  to  the  residue  of  the  Territories.  Being  Domin- 
ion legislation  it  could,  in  any  case,  have  no  effect  in  the  newly  consti- 
tuted provinces  except  so  far  as  it  deals  with  subjects  over  which  the 
Parliament  of  Canada  has  jurisdiction.  B.  v.  Dickey,  9  W.W.B.  142, 
144  (Alta.). 

The  N.W.T.  Act  (Can.)  as  it  stood  immediately  prior  to  the  amend- 
ment of  1905  [Can.l  (see  Alberta  Office  Consolidation,  1915.  of  N.W.T. 
Ordinances,  with  which  is  printed  the  N.W.T.  Act  as  of  the  time  men- 
tioned) was  continued  in  force  in  Alberta  to  the  extent  to  which  the 
Alberta  Act  (Can.  Stat.  1905,  ch.  3;  B.S.C.  1906,  ch.  3,  sec.  16)  was 
not  inconsistent  with  it,  subject  to  the  respective  jurisdictions  of  the 
Federal  Parliament  and  the  provincial  legislature  over  the  several 
subject  matters  embraced  in  the  N.W.T.  Act.  B.  v.  Dickey,  9  W.W.B. 
142,  145  (Alta.). 

rcrtnlB  persons  not  to  try  case  under  s.  501. 

578.  No  person  who  is  a  master,  or  the  father,  son  or  brother 
of  a  master  in  the  particular  manufacture,  trade  or  business,  in 
or  iu  connection  with  which  any  offence  under  sec.  501  is  charged 
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to  have  been  committed,  shall  act  as  a  magistrate  or  justice,  in 
any  case  of  complaint  or  information  under  that  section,  or  as  a 
member  of  any  court  for  hearing  any  appeal  in  any  such  case. 

Origin]— R.8.C.  1886,  ch.  173,  sec.  12. 

Intimidatian  in  labour  strikes,  etc.'] — Sec.  501  relates  to  the  offence 
of  intimidation,  including  violence  and  threats  in  labour  strikes,  and 
watching  and  besetting  for  purposes  of  intimidation. 

Blackrnail,  threats  and  intimidation] — See  sees.  216  (/i),  265,  332, 
450,  451,  452,  453,  454,  501,  516,  538,  578,  748. 

Indictable  Offences. 

Questions  raised  at  trial  may  be  reserved  for  deelsloii. 

579.  Any  judge  or  other  person  presiding  at  the  sittings  of 
a  court  at  which  any  jjerson  is  tried  for  an  indictable  offence 
under  this  Act,  whether  he  is  the  judge  of  such  court  or  is 
appointed  by  commission  or  otherwise  to  hold  such  sittings, 
may  reserve  the  giving  of  his  final  decision  on  questions  raised 
at  the  trial ;  and  his  decision,  whenever  given,  shall  be  considered 
as  if  given  at  tlie  time  of  the  trial. 

Origin]— Code  of  1892,  sec.  753;  R.S.C.  1886,  ch.  174,  sec.  269. 

Postponing  decision] — This  section  is  to  enable  the  trial  judge  to 
^ive  his  decision  although  the  court,  such  as  a  court  of  assize,  may  be 
n  temporary  one  held  under  commission  and  the  session  may  have  been 
concluded. 

iurlsdiftlon  of  superior  eonrts* 

580.  Every  superior  court  of  criminal  jurisdiction  and  every 
judge  of  such  court  sitting  as  a  tx)urt  for  the  trial  of  criminal 
causes,  and  every  court  of  oyer  and  terminer  and  general  gaol 
delivery  has  power  to  try  any  indictable  offence. 

Oriffin]—Bee.  538,  Code  of  1892. 
Jurisdiction  generally] — See  note  to  sec.  577. 

Superior  court  of  criminal  jurisdictio7i] — See  definition  in  Code  sec. 
2   (35). 

Criminal  cmirts  in  Ontario] — The  Judicature  Act,  B.S.O.  1914,  ch. 
56,  sec.  120,  declares  that  its  provisions  are  not  to  affoet  the  power  to 
issue  commissions  for  the  discharge  of  criminal  business  on  circuit  or 
otherwise,  or  tho  authority  of  a  judfje  or  retired  judge  of  any  of  tlie 
superior  courts,  or  a  judge  of  a  county  court,  or  one  of  His  Majesty's 
counsel  learned  in  the  law,  to  preside  without  any  commission  at  any 
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oittingB  for  the  trial  of  criminal  matters  and  proceedings.  It  pn»Yid#8 
that  such  judge  or  counsel  when  so  presiding  with  or  without  a  com- 
mission shall  be  deemed  to  constitute  the  court.  This  euables  a  judge 
or  King's  counsel  to  be  assigned  to  hold  a  sittings  for  trial  on  request 
from  the  government  authorities  without  awaiting  a  formal  commission. 
The  services  of  another  judge  l)eing  usually  available,  it  is  not  often 
necessary  to  ask  a  King's  counsel  to  preside. 

Ontario  courts  and  practice'] — See  sees.  599-601. 

Certiorari  to  remove  case  from  Sessions  Cowrt] — Where  difficult  ques- 
tions of  law  are  shown  to  be  involved,  an  indictment  may,  in  Ontario, 
be  removed  into  the  Provincial  Supreme  Court  from  the  Court  of 
General  Sessions,  by  certiorari.  B.  v.  Toronto  Railway  Co.  (1904)  4 
O.L.B.  277;  5  O.W.R.  621. 

Option  for  trial  without  Jury  In  trade  conspiracy  cases. 

581.  Where  an  indictment  is  found  against  any  person  for 
any  of  the  offences  mentioned  in  sec.  498,  the  defendant  or  per- 
son accused  shall  have  the  option  to  be  tried  before  the  judge 
presiding  at  the  court  at  which  the  indictment  is  found,  or  the 
judge  presiding  at  any  subsequent  sitting  of  such  court,  or  at  any 
court  where  the  indictment  comes  on  for  trial,  without  the  inter- 
vention of  a  jury ;  and  in  the  event  of  such  option  being  exercised 
the  proceedings  subsequent  thereto  shall  be  regulated  in  so  far  as 
may  be  applicable  by  Part  XVIII. 

Origin] — 52  Vict,,  Can,,  ch.  41,  sec.  4. 

Option  for  trial  without  jury] — The  proceedings  are  to  be  regulated 
in  so  far  as  may  be  applicable  by  Part  XVIII,  which  is  the  Speedy 
Trials  Act.  The  procedure  ,of  the  latter  will  apply  pro  tanto^  altliougli 
the  trial  may  take  place  before  a  tribunal  which  is  not  within  the 
Speedy  Trials  clauses,  Part  XVIII,  of  the  Code. 

Special  provision  for  appeal] — An  appeal  upon  all  issues  of  law  and 
fact  shall  lie  from  any  conviction  by  the  judge  without  the  intervention 
of  a  jury  for  any  offence  mentioned  in  sec.  498  to  the  court  of  appeal 
in  the  province  where  such  conviction  is  made;  and  the  evidence  taken 
upon  the  trial  shall  form  part  of  the  record  in  appeal,  and,  for  that 
purpose,  the  court  before  which  the  case  is  tried  shall  take  note  of  the 
evidence)  and  of  all  legal  objections  thereto.    Code  sec.  1012. 

Trade  conspiracies  and  combinations] — See  Code  sec.  2  (38),  496-503, 
681,  590,  1012;  Conciliation  and  Labour  Act,  R.8.C.  1906,  ch.  96;  Com- 
bines Investigation  Act,  Can.  1910,  ch.  9;  Industrial  Disputes  Investiga- 
tion Act,  1907,  Can.,  ch.  20,  as  amended  1910,  Can.,  ch.  29;  the  Depart- 
ment of  Labour  Act,  1909,  Can.,  ch.  22. 
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JnrMictioii  of  neflsionK  and  certain  other  coiirtN. 

582.  Every  court  of  ^rejieral  or  quarter  sessions  of  the  peace, 
when  j)resi(le(l  over  hy  a  superior  court  jud^^e,  or  a  county  or 
district  court  judge,  or  in  the  cities  of  Montreal  and  Quehcwr 
hy  a  recorder  or  judge  of  tlie  sessions  of  tlie  ^)eace,  and  in  the 
province  of  Ni'W  Brunswick  every  county  court  judge  has  power 
to  try  any  indictable  offence  exoe])t  as  hereinafter  ])rovided. 

Origin]— ^ec,  539,  Code  of  1892. 

Written  opiniotis  on  disposal  of  (xlhcs  not  required] — There  is  no 
law  compelling  judges  of  the  sessions  to  present  in  writing  the  reasons 
for  their  decisions  at  the  time  of  their  delivery.  B.  t.  Jacobs  (1917), 
26  Que.  K.B.  382.  An  appellate  court  may,  therefore,  take  cognisance 
of  the  nt)tes  of  judgment  handed  out  by  the  sessions  judge  a  consider- 
able time  after  the  judgment  was  pronounced.    R.  v.  Jacobs,  supra. 

General  Sessions  in  Ontario] — The  General  Sessions  Act,  B.S.O.  1814, 
ch.  60,  sec.  3,  enacts  as  to  Ontario  that  the  courts  of  general  sessions 
of  the  peace  shall  have  jurisdiction  to  try  "  all  criminal  offences  except 
homicide  and  the  offences  mentioned  in  sec.  583  of  the  Criminal  Code.'* 
The  sessions  at  Toronto  and  Hamilton,  for  the  counties  of  York  and 
Wentworth  respectively,  are  held  in  March,  May,  September  and  Decem- 
ber ;  in  other  counties  in  June  and  December ;  and  in  provisional  judicial 
districts  at  the  same  time  as  the  district  courts  trying  civil  cases,  the 
same  judge  presiding  over  both.  The  judge  of  the  county  or  district 
court,  as  the  case  may  be,  or  in  case  of  his  death,  illness,  or  absence, 
or  at  his  request,  the  junior  or  deputy  judge  shall  be  the  chairman 
of  the  court  and  shall  preside  at  the  sittings  thereof.  R.S.O.  1914. 
ch.  60,  sec.  7.  And  where  a  judge  is  present  it  shall  not  be  "  necessary," 
in  order  to  constitute  \he  court,  that  an  associate  or  other  justice  of  the 
peace  should  be  present.  R.S.O.  1914,  ch.  60,  sec.  8.  In  practice  these 
courts  are  held  by  the  chairman  alone  as  regards  the  criminal  trials 
jurisdiction.  The  office  of  justice  of  the  peace  and  the  Court  of 
General  Sessions,  or  Court  of  General  Quarter  Sessions,  as  it  waa 
formerly  called,  were  in  existence  in  Upper  Canada  before  the  meeting 
of  the  first  Parliament  of  the  Province  of  Upper  Canada,  that  is,  prior 
to  September  17th,  1792.  On  the  29th  May,  1801,  the  statute,  41 
George  IIT,  ch.  6,  was  passed.  It  recited  that  doubts  had  arisen  with 
respect  to  the  authority  under  which  the  Courts  of  General  Quarter 
Sessions  of  the  Peace,  the  District  Courts,  the  Surrogate  Courts  and 
the  Courts  of  Request  had  been  created  and  were  then  holden  in  the 
several  districts  of  the  province,  and  also  the  authority  under  which 
commissions  of  the  Peace,  commissions  of  Assise  and  Nisi  Prius,  com- 
missions  of  Oyer  and  Terminer,  commissions  to  sheriffs  and  other 
persons  concerned  in  the  administration  of  justice  had  been  issued  in 
and  for  the  said  districts  respectively,  and  then  proceeds  to  enaet:  **  That 
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the  authority  under  which  the  said  courts  and  commissions  had  been 
erected,  holden  and  issued,  and  also  all  matters  and  things  done  by 
virtue  of  the  same  are,  so  far  as  relates  to  the  authority  under  which 
the  same  have  been  so  erected,  holden,  issued  and  done,  good  and  valid 
to  all  intents  and  purposes  whatsoever,  and  that  the  provisions  of  the 
Acts  of  the  Legislature  of  the  province  respecting  the  said  courts  and 
commissions,  or  any  of  them,  are  hereby  declared  to  extend  and  to  be 
in  force,  except  as  hereinafter^  mentioned,  iii  each  and  every  the  said 
districts  respectively."  This  enactment,  so  far  as  it  relates  to  the 
authority  under  which  commissions  had  been  issued  and  the  courts  of 
General  Quarter  Sessions  of  the  Peace  had  been  held,  was  embodied  in 
the  Consolidated  Statutes  of  Upper  Canada,  ch.  17,  sec.  1,  and  has  been 
repeated  in  the  various  Revised  Statutes  of  Ontario.  B.  v.  Malloy,  4 
Can.  Cr.  Gas.  116,  119  (Ont.). 

The  records  of  the  general  sessions  courts  in  Ontario  counties  are 
public  records  and  open  to  inspection.  Attorney-General  v.  Scully,  2 
O.L.R.  315,  6  Can.  Cr.  Cas.  167 j  R.  v.  Scully,  5  Can.  Cr.  Cas.  1   (Ont.). 

It  shall  not  be  necessary  for  any  court  of  general  sessions  in  the 
province  of  Ontario  to  deliver  the  gaol  of  all  prisoners  who  are  confined 
upon  charges  of  theft,  but  the  court  may  leave  any  such  cases  to  be 
tried  at  the  next  court  of  oyer  and  terminer  and  general  gaol  delivery, 
if,  by  reason  of  the  difficulty  or  importance  of  the  case,  or  for  any  other 
cause,  it  appears  to  it  proper  so  to  do.    Code  sec.  601. 

County  Court  Judge's  Criminal  Court} — See  Code  sec.  823,  applying 
the  same  limits  of  jurisdiction  to  the  County  (or  District)  Court 
Judge's  Criminal  Court. 

New  Brunswick] — County  courts  in  New  Brunswick  are  not  courts  of 
oyer  and  terminer  and  general  gaol  delivery,  as  the  circuits  of  the 
Supreme  Court  are.  Criminal  jurisdiction  is  given  to  the  county  courts 
by  statute,  but  nothing  is  said  to  the  effect  that  they  are  courts  of 
general  gaol  delivery.    R.  v.  Wright,  2  Can.  Cr.  Cas.  88  (N.B.). 

Juvenile  Courts] — Where  Juvenile  courts  have  been  established  under 
the  Juvenile  Delinquents  Act,  Can.,  1908,  ch.  40,  as  amended  by  1912, 
ch.  30  and  1914,  ch.  39,  its  provisions  will  control  as  to  trials  of  chil- 
dren under  sixteen  years  of  age.     See  note  to  Code  sec.  821. 

Officials  with  special  power  in  Quebec} — See  sec.  604. 

Rxccptfons. 

583.  No  court  mentioned  in  the  last  preceding  section  has 
power  to  try  anv  offence  under  sections, — 

(a)  74,  treason;  7(5,  accessories  after  the  fact  to  treason; 
77,  78  and  7f),  treasonahle  offences;  80,  assaults  on 
the  Kin<r;  81,  inciting  to  mutiny;  85,  unlawfully 
obtaining  and  communicating  official  information; 
86,  communicating  information  acquired  in  oflBcc ;  or, 
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(b)  129,  administering,  taking  or  procuring  the  taking  of 

oaths  to  (.'oniinit  certain  crimes;  130,  administering, 
taking  or  procuring  the  taking  of  other  unlawful 
oaths;  134,  seditious  offences;  136,  libels  on  foreign 
sovereigns;  136,  spreading  false  news;  or, 

(c)  -137  to  140  inclusive,  piracy;  or, 

(d)  156,  judicial,  etc.,  corruption;  157,  corruption  of  offi- 

cers employed  in  prosecuting  offenders;  158,  frauds 
upon  the  government;  160,  breach  of  trust  by  a  pub- 
lic officer;  161,  municipal  corruption;  162 (a) selling 
offices;  or, 
(c)   263,  murder;  264,  attempt  to  murder;  265,  threat  to 
murder;  266,  conspiracy  to  murder;  267,  accessory 
after  the  fact  to  murder;  268,  manslaughter;  or. 
(/)  299,  rape;  300,  attempt  to  commit  rape;  or, 
(^7)   317  to  334,  defamatory  libel;  or, 
(h)  498,  combination  in  restraint  of  trade;  or, 
(i)  conspiring  or  attempting  to  commit,  or  being  accessory 
after  the  fact  to  any  of  the  offences  in  this  section 
before  mentioned;  or, 
(;)  any  indictment  for  bribery  or  undue  influence,  persona- 
tion or  other  corrupt  practice  under  the  Dominion 
Elections  Act. 

Origin^— Bee.  540,  Code  of  1892;  57-58  Vict.,  Can.,  ch.  57,  sec.  1; 
62-63  Vict.,  Can.,  ch.  46,  sec.  3;  8-9  Edw.  VII,  Can.,  eh.  9,  sec.  2. 

Manslaughter  excepted] — By  the  amendment  of  1909,  8-9  Edw.  VII, 
eh.  9,  manslangfhter  was  excepted  as  well  as  murder,  and  the  necessary 
alteration  made  in  sub-sec.   (e),  supra. 

Special  Jwnsdiciwn, 

On  water  between  JnrlsdJctJons*— Near  boundary  between  jnrlsdle- 
ttons* — In  respect  to  niail  or  vehicle  or  vessel  passing  ilirougii 
sereral  Jurisdictions. 


.  For  the  purposes  of  this  Act, — 
{a)  where  the  offence  is  committed  in  or  upon  any  water, 
tidal  or  other,  or  upon  any  bridge,  between  two  or 
more  magisterial  jurisdictions,  such  offence  may  be 
considered  as  having  been  committed  in  either  of 
such  jurisdictions: 
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(6)  where  the  offence  is  committed  on  the  boundary  of  two 
or  more  magisterial  jurisdictions,  or  within  the  dis- 
tance of  five  hundred  yards  from  any  such  boundary^ 
or  is  begun  within  one  magisterial  jurifidiction  and 
completed  within  another,  such  offence  may  be  con* 
sidered  as  having  been  committed  in  any  one  of  such 
jurisdictions ; 

(c)  where  the  offence  is  committed  on  or  in  respect  to  a 
mail,  or  a  person  conveying  a  post  letter  bag,  post 
letter  or  anything  sent  by  poet,  or  on  any  persan,  or 
in  respect  of  any  property,  in  or  upon  any  vehficle 
employed  in  a  journey,  or  on  board  any  vessel  em- 
ployed on  any  navigable  river,  canal  or  other  inland 
navigation,  the  person  accused  shall  be  considered  as 
having  committed  such  offence  in  any  magisterial 
jurisdiction  through  whidi  such  vehicle  or  vessel 
passed  in  the  course  of  the  journey  or  voyage  during 
which  the  offence  was  comnnitted;  and  where  the 
centre  or  other  part  of  the  road,  or  any  navigable 
river,  canal  or  other  inland  navigation  along  which 
the  vehicle  or  vessel  passed  in  the  course  of  such 
journey  or  voyage,  is  the  boundary  of  two  or  more 
magisterial  jurisdictions,  the  person  accused  of 
having  committed  the  offence  may  be  considered  as 
having  committed  it  in  any  one  of  such  jurisdictions. ' 


Origin^ — 63-64  Vict.,  ch.  46,  sec.  3;  Code  of  1892,  sec.  553;  Pro- 
cedure Act,  R.8.C.  1886,  sec.  10 ;  32-33  Vict.,  ch.  29,  sec.  8 ;  7  Geo.  TV, 
Imp.,  ch.  64,  sec.  12. 

"  Within  the  distance  of  500  yards  from  any  boundary  "1 — The  dis- 
tance mentioned  in  sub-sec.  (b)  of  the  above  clause  is  to  be  measured 
in  a  direct  line  from  the  border,  and  not  by  the  nearest  road;  B  v.  Wood, 
5  Jnr.  225. 

Where  an  offence  has  been  committed  within  500  yards  •  of  the ' 
boundary  between  two  magisterial  jurisdictions,  sec.  584  (h),  wtU  not 
enable  the  prosecutor  to  lay  it  in  one  jurisdiction  and  try  it  in  another; 
but  he  may  both  lay  and  try  the  offence  in  eitiier  jurisdiction.  B.  v. 
Jack  (1915)  24  Can.  Cr.  Cas.  385,  25  D.L.R.  700,  49  N.8.B.  238;  B.  v. 
Mitchen,  2  Q.B.  638. 

Suh'Seo,  (b) — "Offence  begun  within  one  magisterial  jurisdiction  and 
completed  within  another  "] — The  fireneral  rule  is  that  the  magistrate  or 
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justice  of  the  peace  has  ju^sdictioo.  either  by  reason  of  the  residence  or 
presence  of  the  accused  in  his  district,  or  by  reason  of  the  commission 
of  the  offence  within  its  limits.  There  is,  however,  an  enlargement  of 
this  general  rule  in  sec.  584,  whereby,  when  an  offence  is  begun  within 
one  magisterial  jurisdiction  and  completed  within  another,  such  offence 
may  be  eonaidered  as  hariag  been  committed  in  either  of  them.  B.  v. 
Hogle  (1896),  5  Can.  Cr.  Gas.  53.  5  Que.  Q.B.  59;  B.  v.  Leech,  25 
L.J.1d[.U*  77< 

In  Bex  V.  Girdwood  (1776),  2  East  P.C.  1120,  1  Leach's  Crown  Cases 
169,  it  was  held  on  a  case  reser\'e(T,  that  a  person  writing  a  threatening 
letter  in  one  county  and  AeliTering  it  to  another  person  in  that  county, 
by  whom  it  was  posted  at  the  writer's  request  to  an  address  in  another 
county,  was  properly  tried  and  convioted  in  the  latter  county. 

In  B.  T.  Eflser  (1767),  2  Eaat  P.O.  1125,  .J^rd  Manstdld  held  that  the 
sending  of  a  letter  by  post  directed  to  a  person  in  another  county  was 
sending  also  in  the  latter  county,  and  that  the  whole  was  to  be  con- 
sidered as  the  act  of  the  defendant  to  the  time  of  the  delivery  in  that 
county.    3  Bussell  on  Crimes,  6th  ed.,  722. 

If  the  accused  person,  "  wherever  he  may  be  "  (i.e.,  within  Canada), 
is  charged  with  haying  committed  an  indictable  offence  within  the  limits 
over  which  a  justice  of  the  peace  has  jurisdiction,  the  justice  is  empow- 
ered to  issue  a  warrant  or  summons  to  compel  the  attendance  of  the 
accused  person  before  him  for  the  purpose  of  preliminary  enquiry;  Code 
sec.  653;  and  the  accused  may  be  arrested  upon  such  warrant  in  any 
part  of  Canada  iipon  the  warrant  being  "  endorsed  "  by  a  justice  within 
whose  jurisdiction  the  accused  may  be  found;  Code  sec.  662.  The 
"endorsement"  is  to  be  made  only  upon  proof,  by  oath  or  affirmation, 
of  the  handwriting  of  the  justice  who  issued  the  same,  and  when  made 
is  sufficient  authority  to  the  person  bringing  such  warrant,  to  carry  the 
person  against  whom  the  warrant  is  issued,  when  apprehended,  before 
the  justice  who  issued  the  warrant  or  before  other  justices  at  the  place 
from  which  the  warrant  came.    Code  sec.  662. 

The  courts  will  take  judicial  notice  of  the  local  divisions,  such  as 
couBtiee,  municipalities  and  polling  sections,  into  which  their  country  is 
divided  for  purposes  of  xK)litical  government.  Ex  parte  ^^&cdonald, 
(1896)    27  8X).B.  686.  3  C^n.  Cr.  €as.  10. 

Where  the  offence  charged  was  the  making,  circulation  and  pvbliea- 
tioti  of  false  statements  of  the  financial  position  of  a  company,  and  it 
appeared  that  the  statements  were  mailed  from  a  place  in  Ontario  to 
the  parties  intended  to  be  deceived  in  Montreal,  the  offence,  although 
commenced  in  Ontario,  is  completed  in  the  Province  of  Quebec  by  the 
deliyery  of  the  letters  to  the  parties  to  whom  they  were  addressed.  B.  t. 
Gillespie  (No.  2)  (1898),  2  Can.  Cr.  Cas.  309  (Que.).  In  such  case,  the 
courts  of  the  Province  of  Quebec  have  jurisdiction  to  try  the  accused, 
on  his  being  arrested  there.    B.  v.  Gillespie,  aupra;  Code  sec.  577. 
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The  oifence  of  f raaduknt  conversion  of  the  proceeds  of  a  valuable 
security  may  consist  in  a  continuity  of  acts — ^the  reception  of  the 
valuable  security,  the  collection  of  the  proceeds,  the  conversion  of  the 
pTOceedv,  and  lastly  the  failure  to  account  for  them;  and  where  the 
beginning  of  the  operation  is  in  one  district  and  the  continuation  and 
completion  are  in  another  district,  the  accused  may  be  proceeded  against 
in  either  district.    B.  v.  Hogle  (1896),  5  Que.  Q.B.  59,  5  Can.  Gr.  Gas.  53. 

A  court  of  one  province  is  not  to  try  an  offence  committed  entirely 
in  another  province.    Gode  sec.  888. 

Magistrates  cannot  give  themselves  jurisdiction  or  retain  jurisdic- 
tion by  finding  a  particular  fact  one  way,  if  the  evideince  is  clearly  the 
other  way.  White  v.  Feast  (1872),  L.B:  7,  Q.B.  358;  B.  v.  Davy  (1900), 
27  A.B.  508  (Ont.),  4  Can.  Cr.  Gas.  28,  33. 

A  prohibition  may  issue  to  a  court  ezercisiiig  criminal  jurisdiction  as 
well  as  to  a  civil  court.  Per  Gookbum,  G.J.,  in  B.  v.  Herf ord,  3  £1.  &  El. 
p.  136.  And  there  is  no  doubt  that  prohibition  can  issue  to  a  justice  of 
the  peace  to  prohibit  him  from  exercising  a  jurisdiction  which  he  has 
not.    Chapman  v.  Corporation  of  London  (1890),  19  Ont.  B.  33. 

Libel  in  a  newspaper  oireulaied  in  another  previneel — Code  see.  888. 

Sub-eee.  {e)—-Oifenee  dmrinff  tranep&rtatian] — Sec.  584  (o)  provides 
that  where  the  offence  is  c(mimitted  upon  any  vehicle  employed  in  a 
jotumey,  the  person  accused  shall  be  considered  as  having  committed 
such  offence  in  any  magisterial  jurisdiction  through  which  such  vehicle 
passed  in  the  eourse  of  the  journey  or  voyage  during  which  the  offence 
was  eommitted.  But  where  the  formal  charge  in  lieu  of  an  indictment 
alleged  that  the  railway  journey  on  which  the  offence  was  eommitted 
was  one  from  Swift  Current  to  Parkbeg,  both  within  the  judicial  dis- 
trict of  Moose  Jaw,  and  the  train,  while  on  the  journey  during  which 
the  offence  was  committed,  did  not  pass  through  any  judicial  district 
other  than  the  judicial  district  of  Moose  Jaw^  there  would  be  no  suffi- 
cient basis  for  a  trial  in  another  judicial  district.  But  if  the  charge 
had  alleged  and  it  were  proved  that  the  offence  was  eommitted  on  a 
train  journey  from  Swift  Current  to  Begina,  there  might  be  some  force 
in  the  contention  that  this  section  enabled  the  Crown  to  proceed  in  the 
Begina  district,  because  in  that  case  the  offence  would  be  considered 
as  having  been  committed  in  the  judicial  district  of  Begina,  as  well 
as  in  the  judicial  district  of  Moose  Jaw.  Where,  however,  the  charge 
itself  limits  ihe  course  of  the  journey  to  one  wholly  within  one  judicial 
district,  sub-sec.  (o)  will  not  apply.    B.  v.  Lynn,  3  Sask.  L.B.  339;  17 

Can.  Cr.  Cas.  354,  15  W.L.B.  336. 

> 

Offemces  im  mHorganbed  tracts  In  Ontario*— FroTlsional  districts  or 
new.  counties  witliin«— Where  committed  to  gaol* 

585.  All  offenccB  committed  in  any  of  theimorganized  tracts 
of  country  in  the  province  of  Ontario,  indnding  lakes,  rivers 
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and  other  waters  therein,  not  embraced  witliin  the  limits  of 
any  organized  ooiinty,  or  within  any  provisional  judicial  district,, 
may  be  laid  and  charged  to  have  l)een  committed  aud  may  be. 
inquired  of,  tried  and  punished  within  any  county  of  such  pro- 
vinco;  and  such  offences  shall  be  within  the  jurisdiotion  of  any 
court  having  jurisdiction  over  offences  of  the  like  nature  com- 
mitted within  the  limits  of  such  county,  before  which  court 
such  offences  may  l>e  prosecuted ;  and  such  court  shall  probeed 
therein  to  trial,  judgment  and  execution  or  other  punishment 
for  such  offence,  in  the  same  manner  as  if  such  offence  had  beeii 
committed  within  tlie  county  where  such  trial  is  had. 

2,  When  any  provisional  judicial  district  or  new  countv'  is 
formed  and  established  in  any  of  such  unorganized  ti'act^,  all 
offence^  committed  within  the  Umits  of  such  provisional,  judicial 
district  or  new  county,  shall  be  inquired  of,  tried  aiul  punished 
within  the  same,  in  like  manner  as  such  offences  would  Imve 
been  inquired  of,  tried  and  punished  if  this  section  had  <ii)t 
been  passed. 

3.  Any  person  accused  or  convicted  of  any  offence  in  any  aucb 
provisional  district  may  ]^e  committed  to  any  common  gaol  in 
the  province  of  Ontario. 

Origin]--Coi\e  of  1892,  sec.  555;  B.S.C.  1886,  ch.  174,  we.  14/ 

Offenders  in  Ontario  pn^visional  jttdioial  di^tricial — By  the  Prisoiui 
and  Refoimatories  Act,  R.S.C.  1906,  oh.  148,  sec.  36,  ilie  eomrtAble  or 
other  officer  havixtg  charge  of  any  person  aociised  or  convicted  -oi  any 
offence'  in  any  provisional  judicial  district  in  the  province  of  Ontario 
committed  to  any  comm<in  gaol  in  the  province,  and  eutrnsted  wifli  hi«» 
conveyance  to  any  such  common  gaol,  may  pass  through-  any  county-  in 
the  province  with  such  person  in  his  custody.  The  keeper  of  the  com- 
mon gaol  of  any  county  in  the  province  of  Ontario  in  which  it  is  found 
nepessary  to  lodge  for  safe  keeping  any  such  person  so  being  conveyed 
through  such  county  in  custody,  shall  receive  such  person  and  safely 
keep  and  detain  him  in  such  common  gaol  for  such  period  as  is  reason- 
able or  necessary.  The. 
which   any  such   persoi^ 

person  and  safely  keep  and  detain  him  in  such  common  gaol  under  his 
custody  until  discharged  in  due  course  of  law,  or  bailed  in  cas^  ial^lBch 
bail  mav  b^  .by  law  takes.  t 


i.Jjeeper  qf  ^ny^  common  gaol  in  the  province,  to 
I  is  committed   as  aforesai(l,  aliall   receive  such 
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Procediqre. 

'586;  All  oifeuoes  committed  in  any  part  of  Canada  not  in 
a  province  4uly  constituted  as  suoh  and  not  in  the  Yukon  Ter- 
riiioary  may  be  inquired  of  and  tried  within  any  district^  county 
or  place  in  any  province  so  constituted  or  in  the  Yukon  Territory 
as  may  be  .most  convenient. 

2.  Such  offences  shall  be  within  the  jurisdiction  of  any  court 
having  jurisdiction  over  offences  of  the  like  nature  committed 
within  the  limits  of  such  district,  county  or  place. 

3.  Such  court  shall  proceed  to  trial,  judgment  and  execution 
or  other  punishment  for  any  such  offence  in  the  same  manner 
as  if  such  offence  had  been  committed  within  the  district,  county 
or  place  where  the  trial  is  had. 

Origin^—6'7  Edw.  VII,  Can.,  ch.  8,  sec.  2 ;  62-63  Vict.,  Can.,  ch.  47, 
sec.  I. 

.Iiirisdietion  of  Provincial  eourts  and  Jnstiees. 

587.  The  several  courts  of  criminal  jurisdiction  in  the  pro- 
vinces aforesaid,  and  in  the  Yukon  Territory,  including  justices, 
shall  have  the  same  powers,  jurisdiction  and  authority  in  case 
of  such  offences  as  they  respectively  have  with  reference  to 
offences  within  their  ordinary  jurisdiction  as  provincial  or 
territorial  courts. 

Origin]— 6-7  Edw.  VII,  Can.,  ch.  8,  sec.  2 ;  62-63  Vict.,  ch.  47,  sec.  2. 

Jurisdiction  of  courts  cmd  justices  as  to  offences  in  unorganised 
territories  of  Canada  not  included  in  any  province} — The  offences  here 
referred  to  are  those  mentioned  in  the  preceding  section  586,  which 
formed  a  part  of  the  same  original  enactment,  62-63  Vict.,  ch.  47. 

Juvenile  courts} — Where  juvenile  courts  have  been  established  under 
the  Juvenile  Delinquents  Act,  Can.,  1908,  ch.  40,  as  amended  by  1912, 
ch.  30  and  1914,  ch.  39,  its  provisions  will  control  as  to  trials  of  children 
under  sixteen  years  of  age.    See  note  to  Code  sec.  821. 

Offenees  eommitted  In  the  district  of  Gasp^. 


Whenever  any  offence  is  committed  in  the  district  of 
Gaspe,  the  offender,  if  committed  to  gaol  before  trial,  may  be 
(committed  to  the  common  gaol  of  the  county  in  which  the  offence 
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was  committed,  or  may,  in  htw,  be  deemed  to  have  been  com- 
mitted, and  if  tried  before  the  Court  of  King's  Bench,  he  shall 
be  so  tried  at  the  sitting  of  snch  court  held  in  the  county  to  the 
gaol  of  which  he  has  been  committed,  and  if  imprisoned  in  the 
common  gaol  after  trial  he  shall  be  so  imprisoned  in  the  common 
gaol  of  the  county  in  which  he  has  been  tried. 

Origin]— Code  of  1892,  sec.  556;  R.S.C.  1886,  ch.  174,' see.  15. 

When  hays  an4  gulfs  form  part  of  adjaeent  county^ — See  note  to 
■ec.  091. 
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Offences  Requiring  Statute, 

Offences  agalilst  Imperial  statutes. 

589.  No  person  shall  be  proceeded  against  for  any  oflfence 
iigainfit  any  Act  of  the  Parliament  of  England^  of  Great  Britain, 
or  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  unless, 
such  Act  is,  by  the  express  terms  thereof,  or  of  some  other  Act 
of  such  Parliament,  made  applicable  to  Canada  or  some  portion 
thereof  as  part  of  His  Majesty's  dominions  or  possessions. , 

Origin] — Code  of  1892,  sec.  5. 

Criminal  offences  declared  by  Imperial  StatuteB] — ^NotwithstandiBfg 
the  general  legislative  authority  conferred  by  the  British  North  America 
Act  upon  the  Canadian' Pariiament  t6  deal  with  the  criminal  law,  there 
remains  the  jurisdiction  of  the  British  Parlianieht  to  legislate  in  matteiv 
of  concern  to  the  Empire  at  large,  and  with  reference  to  such  to  de- 
clare that  an  Imperial  statute  shall  be  operative  not  only  in  Oreat 
Britain,  but  in  all  British  possessions  or  colonies.  Of  this  class  are  the 
Merchant  Shipping  Act,  1894,  Imp.,  and  its  amendments,  the  Army  Act, 
the  Prisoners  of  War  Escape  Act,  52  Geo.  Ill,  ch.  156  (as  amended^  54-55 
Vict.,  Imp.,  ch.  69),  and  statutes  relating  to  the  jurisdiction  of  the 
Admiralty  such  as  the  Territorial  Waters  Jurisdiction  Act;  1878,  Imp. 

Some  of  the  Imperial  Acts  having  an  extended  application  through- 
out British  territory  are  expressed  to  be  subject  to  acceptance  and 
adoption  of  same  by  the  local  legislature  or  parliament  so  far  as  con- 
cerns matters  as  to  which  a  constitutional  power  to  legislate  has  been 
conferred.  See  the  Army  Act,  44-45  Vict.,  Imp.,  ch.  58,  sees.  176-177, 
the  Army  Amendment  Acts,  1909,  and  1912  Imp.,  and  the  Blilitia  Act 
(Canada),  B.S.C.  1906,  eh.  41,  sees.  74  and  99. 

In  other  cases  the  form  of  the  Imperial  statute  is  to  make  the  law 
expressly  applicable  to  British  possessions  beyond  the  seas  (thus  inelud-  - 
ing  Canada)  and  to  reserve  to  the  Imperial  Executive  the  right  to 
suspend  by  Order-in-Council  the  operation  of  the  statute  in  the  self- 
governing  colony  when  its  parliament  has  passed  a  suitable  statute 
along  similar  lines.     See  the  Extradition  Act,  1870,  88-34  Vict.,  Imp., 
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ch.  52,  sees.  17  and  18;  the  Patents,  Designs  and  Trade  Marks  Act, 
1883  (Imp.),  sec.  103,  and  Code  sees.  335  («),  486,  495. 

It  is  submitted  that  in  provinces  other  than  Ontario,  Manitoba  and 
British  Columbia,  sec.  589  has  made  it  no  longer  necessary  to  consider 
whether  an  English  criminal  law  statute  in  force  in  England  at  the 
time  of  the  occupancy,  conquest  or  cession  of  the  province,  was  of  such 
a  nature  as  to  be  applicable  to  the  newly  acquired  territory.  See 
Doe  d.  Anderson  v.  Todd,  2  U.C.Q.B.  84;  Beasley  v.  Cahill,  2  U.C.Q.B. 
320;  Uniacke  v.  Dickson,  1  James  300;  Smyth  v.  McDonald,  1  Old- 
right,  274;  Shea  v.  Choat,  2  U.C.Q.B.  11.  And  even  as  to  the  common 
law  where  generally  adopted  in  a  colony  acquired  by  occupancy,  the 
adoption  may  be  a  limited  one  excluding  parts  of  the  common  law, 
incompatible  with  colonial  conditions.  Uniacke  v.  Dickson,  1  James 
(N.S.),  289;  and  see  E.  v.  Mercer,  17  U.C.Q.B.  602;  R.  v.  Moodie,  20 
U.C.Q.B.  389 ;  Reid  v.  Inglis,  12  U.C.C.P.  195. 

As  to  the  provinces  named.  Code  sees.  10,  11  and  12  introduce  the 
,  criminal  law  of  Englandp  whether  statutory  or  common  law,  with  the 
qualiflcations  contained  in  those  sections. 

The  object  of  the  Colonial  Iaws  Validity  Act,  28-29  Vict.,  (Imp.), 
ch.  63,  was  to  conserve  the  right  of  the  Imperial  Parliament  to  legislate 
for  the  colonies  by  enactment  expressly  made  applicable  to  them,  and 
where  such  legislation  had  taken  place  to  invalidf^e  any  colonial  legis- 
lation repugnant  thereto;  but  it  was  not  intended  to  invalidate  colonial 
laws  because  they  happened  to  be  repugnant  to  English  law,  where  no 
such  express  legislation  by  the  Imperial  Parliament  had  taken  place. 
a  V.  Marais,  [1902]  A.C.  51. 

The  Fugitive  Offenders  Act,  1881,  Imp.,  dealing  with  the  extradition 
of  fugitive  criminals  from  one  part  of  the  British  Empire  to  another 
for  trial,  is  from  its  nature  expressly  applicable  to  and  in  force  in 
Canfida. 

The  effect  of  sec.  589  of  the  Code  is  to  declare  that  unless  an 
Imperial  statute  creating  an  offence  is  made  applicable  to  Canada  by 
express  terms  contained  in  the  same  or  some  other  Imperial  statute,  it 
is  not  of  its  own  force  to  be  considered  effective  in  Canada  as  a  ground 
for  a  criminal  prosecution;  but  it  will  be  effective  in  Canada  if  it  has 
been  expressly  adopted  by  Canadian  legislation;  see  sees.  10-12. 

Engli^  common  law  as  applied  to  crimetf] — 

Sec.  589  must  be  read  along  with  Code  sees.  10*12,  declaring  that 
the  criminal  law  of  England  as  of  the  various  dates  therein  mentioned 
as  to  the  provinces  of  Ontario,  British  Columbia  and  Manitoba,  shall 
1)0  the  criminal  law  of  the  province  except  as  varied  by  provincial  or 
Dominion  law.  See  Hopkins  v.  Smith.  1  OX.B.  659.  It  is  to  be  noted, 
moreover,  that  sec.  589  deals  only  with  the  English  statute  law,  and 
says  nothing  in  regard  to  the  English  common  law  which  has  been  held 
to  be  still  operative  as  regards  common  law  crimes  as  to  whioh  no 
provision  has  been  made  in  the  Code.    B.  v.  Cole  (1902),  3  O.L.B.  389, 
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5  Can.  Or.  Gas.  330.  And  as  many  of  the  old  English  statutes  have  been 
held  to  be  merely  deelaratory  of  the  common  law,  it  may  still  be  pos- 
sible  to  prosecute  for  some  common  law  crime  overlooked  in  the  codifica- 
tion, although  the  prosecution  in  such  case  should  not  in  terms  be 
under  the  declaratory  English  statute  in  provinces  other  than  Ontario, 
Manitoba  and  British  Columbia;  see  sees.  10-12,  and  note  to  sec.  16. 

As  to  British  Columbia,  see  also  re  Dean,  (1913)  3  W.W.B.  1037,  48 
S.C.B.  235,  20  Can.  Cr.  Cas.  374 ;  R.  v.  Dean,  18  B.C.B.  18. 

Bepeal  by  Imperial  Parliament  of  statute  expreuly  applicable  to 
Canada^ — It  would  seem  that  the  granting  of  a  constitution  and  powers 
of  self-government  to  a  colony  does  not  confer  upon  the  colony  the 
power  to  amend  or  repeal  as  to  the  colony  a  prior  Imperial  statute 
which  "by  express  terms"  had  been  made  applicable  to  the  colony, 
though  the  colony  might  repeal  or  amend  the  general  English  law, 
whether  statutory  or  common  law,  which  it  had  acquired  by  settlement 
or  cession.  B.  v.  Bchram,  14  U.C.C.P.  318;  Clement's  Canadian  Con- 
stitution, 3rd  ed.,  63.  An  Imperial  Act  expressly  extending  to  Canada 
and  to  British  Colonies  is  subject  to  amendment  or  repeal  by  the 
Imperial  Parliament.  Bank  of  Upper  Canada  v.  Bethune,  4  U.C.Q.B. 
(Old  series)  165. 

If,  after  the  grant  of  a  constitution  and  independent  powers  of 
legislation,  an  English  statute  which  had  been  introduced  into  a  colony 
as  a  part  of  the  general  English  law  and  not  by  statute  expressly  appli- 
cable to  the  colony,  is  repealed  in  England,  it  "WHl  continue  to  apply  in 
the  eolony  until  there  repealed  so  far  as  concerns  such  self-governing 
colony,  because  the  provisions  of  the  English  repealing  statute,  which  are 
substvfcixted  for  the  repealed  statute,  do  not  then  extend  to  the  eolony. 
Kerr  v.  Bums,  4  Allen,  N.B.  609 ;  following  James  v.  McLean,  3  Allen, 
N.B.  164. 

P^rosecntloiig  for  tande  eongpiraey. 

590.  No  prosecution  shall  be  mamtainable  against  any  per- 
s(m  for  conspiracy  in  refusing  to  work  with  or  for  any  ^nployer 
or  workman,  or  for  doing  any  act  or  causing  any  act  to  be  doinef 
for  the  purpose  of  a  trade  combination,  unless  such  act  is  an 
oflfence  punishable  by  statute. 

Origin] — Code  of  1892,  sec.  518;  53  Vict.,  Can*,  eh.  37,  sec.  19. 

OtmepWa^  of  wotlcmen] — See  the  exception  as  to  combines  of  work- 
men for  their  reasonable  protection  as  such  contained  in  Code  sees. 
497  and  498  (2). 

"  Trade  eomhimation**] — See  definition  in  sec.  2  (38). 

Trade  conspiracies  and  combinations] — See  Code  sees.  2  (38),  496- 
503,  581,  590,  1012;  Conciliation  and  Labour  Act,  B.S.C.  1906,  ch.  96; 
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Combines  Investigation  Act,  Can.,  1910,  ch.  9;  Industrial  Disputes 
Investigation  Act,  1907,  Can.,  ch.  20  as  amended,  1910,  Can.,  ch.  29; 
the  Department  of  Labour  Act,  1909,  Can.,  ch.  22. 

Cases  Requiring  Consent. 

OfYenees  within  the  jarlKdictioa  of  the  Admiralty. 

581.  Proceedings  for  the  trial  and  punishment  of  a  person 

who  is  not  a  subject  of  His  Majesty,  and  who  is  charged  with 

any  offence  committed  within  the  jurisdiction  of  the  Admiralty 

of  England,  shall  not  be  instituted  in  any  court  in  Canada  except 

with  the  leave  of  the  Governor  General  and  on  his  certificate 
that  it  is  expedient  that  such  proceedings  should  be  instituted. 

Origin] — Sec.  542,  Code  of  1892;  Territorial  Waters  Jurisdiction 
Act,  1878,  Imp..  41-42  Vict.,  ch.  78. 

Governor-General] — "  Governor-General  "  means  the  Governor-General 
for  the  time  being  of  Canada,  or  other  the  chief  executive  officer  or 
administrator  for  the  time  being  carrying  on  the  government  of  Canada 
on  behalf  and  in  the  name  of  the  Sovereign,  by  whatever  title  he  is 
designated.    Code  sec.  2  (6). 

Indictment  not  had  for  omission  to  state  the  consent] — See  sec. 
855  (h). 

Jwriadiotion  in  Canada  over  admiralty  offences] — The  jurisdiction  of 
the  Admiralty  extends  over  British  ships,  not  only  on  the  high  seas, 
but  also  in  foreign  rivers,  below  the  bridges,  where  the  tide  ebbs  and 
flows,  and  where  great  ships  go,  although  the  municipal  authorities  of 
the  foreign  country  may  be  entitled  to  concurrent  jurisdiction.  B.  v. 
Anderson,  L.B.  1  C.C.B.  161;  38  L.J.M.C.  12.  As  to  jurisiliction  when 
a  ship  is  in  dock,  see  U.S.  v.  Hamiltonr  1  Mason,  162.  If  great  ships 
go  to  the  place,  proof  that  the  tide  ebbs. and  flows  is  unnecessary.  B.  v. 
Allen  (1837),  1  Moody  C.C.  494:  The  jurisdiction  extends  to  all  per- 
sons on  board  the  ship  whether  Britsh  subjects  or  foreigners.  B.  t. 
Lopez,  Dears.  &  B.  526;  27  L.J.M.C.  48;  B.  v.  Lesley,  Bell,  220;  29 
Ljr.M.C.  97. 

The  provisions  of  sec.  591  of  the  Canadian  Code  were  taken  origin- 
ally from  sec.  3  of  the  Imperial  Statute  known  as  the  "  Territorial 
Waters  Jurisdiction  Act,  1878,"  c.  73,  which  was  passed  following  the 
decision  in  B.  v.  Keyn,  L.B.  2  Ex.  D.  63.  Sec.  2  of  that  statute  is  as 
follows : — 

"  An  offence  committed  by  a  person,  whether  he  is  or  is  not  a  sub- 
ject of  Her  Majesty,  on  the  open  sea  within  the  territ^MruU  waters  of 
Her  Majesty's  daviinions,  is  an  offence  within  the  jurisdiction  of  the 
Admiral,  although  it  may  have  lioon  comuutted  on  board  or  by  means 
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of  a  foreign  ship,  and  the  person  who  oonunitted*  sueh  offence  may  be 
arreetedy  tried  and  poniBhed  accordingly." 

See.  7  of  the  Territorial  Jurisdictions  Act  (Imp.)  defines  "the  ter- 
ritorial waters  of  Her  Majesty's  dominions"  in  reference  to  the  sea 
as  meaning — *'  such  part  of  the  sea  adjacent  to  the  coast  of  the  United 
Eangdom  or  the  coast  of  some  other  part  of  Her  Majesty^s  dominioiu, 
as  is  deemed  by  international  law  to  bo  within  the  territorial  sovereignty 
of  Her  Majesty;  and  for  the  purpose  of  any  offence  declared  by  this 
Act  to  be  within  the  jurisdiction  of  the  Admiral  any  part  of  the  open 
sea  within  one  marine  league  of  the  coast  measured  from  low-water  mark 
shall  be  deemed  to  be  open  sea  within  the  territorial  waters  of  Her 
Majesty's  dominions." 

Offences  on  foreign  ships  while  within  the  three-mile  Ivmif] — ^In  the 
Franeonia  case  (B.  v.  Keyn,  2  Ex.  D.  63)  arising  out  of  a  collision 
within  three  miles  of  the  coast  of  England  between  a  foreign  and  a 
British  ship,  and  resulting  in  the  death  of  a  British  subject  on  the 
Birt^h  ship,  the  master  of  ^he  foreign  ship  was  indicted  for  man- 
slaughter; and  the  question  arose  whether  a  foreigner  on  a  foreign  ship 
was  amenable  to  the  laws  of  England  for  an  offence  committed  on  a 
British  subject  within  the  territorial  waters  of  the  realm.  The  majority 
of  the  c5urt  held  that  he  was  not  within  the  jurisdiction  of  the  Admir- 
alty and  was  not  answerable  in  the  English  courts  for  the  offence 
complained  of.  B.  v.  Keyn,  supra.  In  consequence  of  this  decision  the 
Territorial  Waters  Jurisdiction  Act,  1878,  was  passed;  and  it  dealt 
and  dealt  only  with  offences  committed  on  board  foreign  ships,  whether 
by  foreigners  or  by  British  subjects  on  board  such  ships,  within  the 
territorial  waters  of  Her  Majesty's  dominions,  that  is,  within  one  marine 
league  of  the  coast  measured  from  low  water  mark.  Parliament  in 
passing  this  Aet  was  «u»uniing  a  new  jurisdiction:  that  over  foreigners 
on  foreign  ships  in  territorial  waters,  a  claim  of  jurisdiction  to  which 
other  nations  might  not  assent,  and,  doubtless  to  prevent  misunderstand* 
ing  with  other  nations,  if  possible,  a  restrietion  was  placed  upon  the* 
institution  of  proceedings  for  trial  and  punishment  in  the  ease  of  such 
offences  by  makiiig  it  necessary,  before  instituting  the  proceedings,  to 
obtain  the  consait  of  one  of  Her  Majesty's  prineipal  Seeretaries  of 
State,  together  with  a  certificate  that  the  institution  of  such  prooeedings 
is  expedient.  In  the  Dominions  out  of  the  United  Kingdom  such  con* 
sent  and  certificate  are  to  be  obtained  from  the  Governor  of  the 
Dominion.    B.  v.  Xeilson  (1918)  30  Can.  Cr.  Gas.  1  (NJ9.). 

The  view  has  been  expressed  that,  in  copying  into  the  Criminal  Code 
s^  3  of  the  English  Act,  almost  verbatim,  the  Parliament  of  Canada 
intended  that  it  should  be  adopted  with  the  interpretation,  the  defini* 
tions,  and  the  application  to  which  ii  is  subject  in  the  original  Act; 
and  that,  in  consequence,  it  applies  only  to  offences  committed  within 
territorial  waters  and  by  persons  on  board  a  foreign  ship;  and  has  no 
application  to  offences  committed  on  board  British  ships  on  the  high 
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seas.  E.  v.  Neilson,  (1918)  30  Can.  Cr.  Caa.  1  (N.8.),  per  Ghisholm,  J.; 
flee,  contra,  B.  v.  Adolph,  12  Can.  Cr.  Cas.  413,  in  which  it  was  held 
that  a  foreign  seaman  on  a  Canadian  ship  cannot  be  snmmariljr  eon- 
victed  for  insubordination  on  the  high  seas  udcr  the  Canada  Shipping 
Act,  B.S.O.  1906,  ch.  113,  sec.  287,  unless  leaTe  to  lay  the  information 
has  been  granted  by  the  Oovemor^General  nnder  sec.  591  of  the  Criminal 
Code.    B.  V.  Adolph,  12  Can.  Cr.  Cas.  413. 

Offences  on  the  sea  outside  the  three-mile  Umifl — ^It  is  a  generally 
accepted  principle  of  international  law  that  every  sovereign  state  has 
exclusive  jurisdiction  over  its  public  and  private  ships  in  all  places 
outside  the  jurisdiction  of  a  foreign  state.  All  ships,  with  the  persons, 
and  cargoes  carried  by  them — leaving  aside  questions  of  contraband, 
etc.,  arising  in  times  of  war — are  considered,  while  on  the  high  seas,  to 
be  under  the  exclusive  dominion  of  the  state  whose  flag  such  ships 
legally  carry.  Westlake  International  Law,  3rd  ed.,  p.  185,  sec.  154; 
Tlie  Queen  v.  Kinsman  (1853)  James  (2  N.S.B.)  62 ;  Wilson  v.  McNamee, 
102  U.S.  572;  B.  v.  Keyn,  2  Ex.  D.  63;  B.  v.  Neilson  (1918)  30  Can. 
Cr.  Cas.  1 ;  and  see  B.  v.  Adolph,  12  Can.  Cr.  Cas.  413. 

Pro$ecutum9  under  the  Merchant  Shipping  Acts,  ImpJ] — The  Merchant. 
Shipping  Act,  1894,  Imp.,  57-58  Vict.,  ch.  60,  (sees.  684  and  686),  con- 
fers power  on  Canadian  courts  of  criminal  jurisdiction  to  try  a  person 
"  f euad  "  within  the  juri3diction  of  the  court  for  an  qffence  committed 
on  board  a  British  ship  in  like  manner  as  if  the  offence  ha4  been  com- 
mitted within  its  territorial  limits,  if  the  court  would  in  that  event  have 
had  jurisdiction.  The  accused  is  "  found  "  within  the  jurisdiction  al- 
though forcibly  brought  there  as  a  prisoner.  B.  v.  Lopez,  Dears.  &  B. 
525. 

'  The  jurisdiction  so  conferred  on  Canadian  courts  by  sec.  686  of  tiie 
Merchant  Shipping  Act,  Imp.,  is  not  subject  to  the  requirement  of  a 
certificate  under  Code  sec.  591.  B.  v.  Neilaon,  (1918)  80  Caia.  Or. 
Cas.  1  (N.S.) ;  B.  v.  Heckman,  5  Can.  Cr.  Cas.  242  (K.S.),  per  BiCehie,  J. 
By  the  same  Act  (sec.  687),  all  offences  against  property  or  person 
committed  in  or  at  any  place  either  ashore  or  afloat  out  of  Her 
Majesty's  Dominions  by  any  master,  seaman,  or  apprentice,  wli6,  at  tlie 
time  w4ien  the  offence  is  committed,  is,  or  within  three  months  previously 
has  been,  employed  in  any  British  ship,  shall  be  deemed  to  be  of  the 
same  nature  respectively,  and  be  liable  to  the  same  punishments  respect- 
ively, and  be  enquired  of,  heard,  tried,  determined,  and  adjudged  in 
the  same  manner,  and  by  the  same  courts,  in  the  same  places,  as  if  such 
offences  had  been  committed  within  the  jurisdiction  of  the  Admiralty 
of  England ;  and  the  costs  and  expenses  of  the  prosec^ution  of*  any  such 
offences  may  be  directed  to  be  paid  as  in  the  caae  of  costs  and  expenses 
of  prosecutioBB  for  offences  committed  within  the  jurisdiction  of  tba 
Admiralty  of  England.  Sec  B.  v.  Dudley,  14  Q.B.D.  273,  54  L.J.M.O.^ 
3^  and  12-13  Viet.,  Imp.,  ch.  96. 
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The  punishmeikt  for  the  offence  so  tried  in  Canada  committed  oat- 
side  of  its  territorial  jurisdiction  is  to  be  that  whioh  might  have  been 
imposed  if  committed  in  Canada,  and,  if  such  crime  is  not  made  punish- 
able under  Canadian  law,  the  penalty  (other  than  capital  punishment) 
shall  correspond  as  nearly  as  may  be  to  that  which  would  have  applied 
on  a.  tjrial  in  England.  Courts  (Colonial)  Jurisdiction  Act,  1874,  37 
Vict.,  Imp.,  ch.  27. 

Thp  Great  Lakes] — Those  portions  of  the  great  lakes  to  the  east  of 
tlie  internati4^al  boundary  line  form  ,part  of  the  Province  of  Ontario 
and  aj*e-  under  its  legislative  authority  and  control.  B.  v.  Mickl^am, 
10  C^n.  Cr.  Cas.  382,  11  O.L.R.  366. 

.  In  B^gina  v.  Shai;p  (1869),  5  PJt.  135,  the  contention  on  the  part 
of  the  accused  was  that  the  offence  being  stated  to  have  been  committed 
.on  Lake  Brie,  if  committed  in  Canadian  waters,  the  police  magistrate 
for.  Toronto,  who  had  committed  the  accused  to  the  common  gaol  of 
the  coui^y.  of  York,  had  no  jurisdiction  because  the  jurisdiction  be- 
longed '*  to  the  townships  respectively  fronting  on  the  lakes,"  and  if 
committed  in  United  States  waters  there  was  equally  no  jurisdiction  in 
the  police  magistrate,  because  the  Imperial  Acts  under  which  he  assumed 
to  act  did  not  extend  to  the  great  lakes. 

In  B.  V.  Sharpe,  supra,  the  judge  in  remanding  the  accused  into 
custody  said  nothing  to  lead  to  the  conclusion  that  if  it  had  been  shown 
that  the  offence  was  committed  within  the  territorial  limits  of  the 
province,  there  Would  not  have  been  jurisdiction  in  the  magistrate  of 
the  county  in  which  it  was  committed.  He,  however,  held  that  the  great 
lakes  fbrm  part  of  the  high  seas,"  and  were,  therefore,  even  though  the 
offence*  Aad  been  ^committed  in  American  waters,  under  the  jurisdiction 
of  the  Admiralty,  and  that,  by  the  Imperial  statutes  to  which  he 
referred,  that  jurisdiction  had  been  conferred  upon  certain  persons, 
and,  amongst  others;  upon  the  magistrate  who  had  committed  the  prisoner 
to  gaol.  B.  V.  Mickelham,  10  Can.  Cr.  Cas.  382,  at  386,  distinguishing 
B;  V,  Kejyri,  13  Cox  C.C.  403^,  and  see  United  States  v.  Grush  (1829),  5 
Afason's:  Reports  290. 

Arrests  for  offewces  committed  on  the  high  seas] — As  to  the  issue 
of  #lirtatitfl  of  arrest,  see  sec.  656;  B.  v.  Neilson  (1918),  30  Can.  Cr. 
Cas.  1  (N.8.). 

Certificate  of  Cfovemor-General  granting  leave  to  prosecute] — See.  4 
of 'the  Territorial  Waters  Jurisdiction  Act  (Imp.)  enacts  that  "On  the 
trial  of  any  person  who  is  not  a  subject  of  Her  Majesty,  for  an  offence 
declared  by  this  Act- to  be  within  the  jurisdiction  of  the  Admiral,  it 
ftkall  not  be  necessary  to  aver,  in  any  indictment  on  such  trial,  that 
such  consent  o**  certiflcate  of  the  .  .  .  Governor,  as  is  required  by 
this  Act,  kas  been  given;  and  the  fact  of  the  same  having  been  given 
shall  be  presamed,  -  unless  disputed  by  the  defendant  at  the  trial ;  and 
the  prodaction  of  a  document  purporting  to  be  signed  by  .  .  .  the 
Governor,  and  containing  sndi  consent  and  cei>tificate,  shall  be  sufficient 
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evidence,  for  all  purposes  of  this  Act,  of  the  consent  or  the  certificate 
required  by  this  Act." 

In  British  Columbia,  Morrison,  J.,  held  that  a  preliminary  enquiry 
may  be  begun  in  respect  of  an  indictable  offence  committed  by  a 
foreigner  on  a  British  ship  within  the  three-mile  limit  without  first 
obtaining  the  leave  of  the  Governor-General  under  Code  sec.  591,  and 
the  accused  may  be  remanded  for  the  purpose  of  obtaining  the  leave 
of  the  Governor-General  for  the  trial  and  punishment  of  the  aeenaed. 
B.  v.  Tano  (1909)  14  B.C.B.  200,  14  Can.  Or.  Cas.  440.  The  Territorial 
Waters  Jurisdiction  Act,  1878  (Imp.),  from  which  Code  see.  591  is  de- 
rived, was  held  applicable  to  the  offence,  and  Morrison,  J.,  held  that 
the  phrase  "proceedings  for  the  trial"  used  in  Code  sec.  591  must  be 
construed  in  accordance  to  the  statutory  limitation  which  sec.  4  of  the 
Imperial  statute  (quoted  above)  provides.  B.  v.  Tano,  supra;  compare 
B.  V.  Neilson  (1918),  30  Can.  Cr.  Cas.  1  (N.8.) ;  B.  v.  Adolph,  12  Can. 
Cr.  Cas.  413  (N.8.) ;  B.  v.  Heckman,  5  Can.  Cr.  Cas.  242  (N.S.). 

Code  sec.  656  gives  express  authority  to  arrest  in  Canada  a  person 
charged  with  crime  on  the  high  seas,  and  such  right  is  independent  of 
the  certificate  for  which  sec.  591  provides.  B.  v.  Neilson  (1918),  30 
Can.  Cr.  Cas.  1  (N.S.). 

Admiralty  offences}— See  Code  sees.  8,  137140,  335  (P),  591,  656, 
855  (h). 

Canadian  Jurisdiction  over  extra-territorial  Admiralty  offenoesj — 
See  12-13  Viet.,  Imp.,  ch.  96,  sees.  1  and  2;  18-19  Viot.,  Imp.,  eh.  91, 
sees.  21;  23-24  Vict.,  Imp.,  eh.  122;  28-29  Vict.,  Imp.,  ch.  63;  Merchant 
Shipping  Amendment  Act,  30-31  Vict.  (Imp.),  ch.  124,  sec.  11;  Courts 
(Colonial)  Jurisdiction  Act,  1874,  37  Vict.,  Imp.,  ch.  27;  Territorial 
Waters  Jurisdiction  Act,  1878,  41-42  Vict.,  Imp.,  ch.  73;  53-64  Vict., 
Imp.,  ch.  37;  Merchant  Shipping  Act,  57-58  Viet.,  Imp.,  ch.  60,  sees. 
687  and  688;  Merchant  Shipping  Acts,  1894-1914,  Imp. 

When  baySf  gulfs,  etc.,  form  part  of  adjaeent  ootmly] — On  the  sea- 
coast  it  is  only  the  land  not  covered  by  the  sea  which  forms  part  of  the 
adjoining  county  and  therefore  the  jurisdiction  of  the  courts  of  the 
county  does  not  extend  below  low  water  mark.  Bays,  gulfs,  mouths  of 
rivers,  harbours,  ports,  roadsteads,  or  waters  between  jaws  of  land  where 
one  can  see  from  one  bank  to  another  form  part  of  the  neighbouring 
or  adjacent  counties,  and,  therefore,  an  offence  committed  in  these 
waters  is  within  the  territorial  jurisdiction  and  not  that  of  the  admiralty. 
Duguay  v.  North  American  Transportation  Co.,  22  Que.  S.O.  517;  B.  v. 
Schwab,  (1907)  12  Can.  Cr.  Cas.  539  (N.S.) ;  The  Wavelet  Young's 
Admiralty  Decisions,  34  (NS.) ;  B.  v.  Bruce,  2  iieach  1093. 

A  charge  against  a  foreigner  for  theft  committed  upon  and  from  a 
foreign  ship  while  it  was  lying  in  a  Canadian  harbour  within  the  body 
of  the  county  may  be  prosecuted  without  the  leave  of  the  (Jovemor- 
Qeneral,  under  sec.  591.    B.  v.  Schwab,  12  Can.  Cr.  Cas.  539. 
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IHttclosing  olflclal  seerets. 

582.  No  person  shall  be  prosecuted  for  the  offence  of  unlaw* 
fully  obtaining  and  communicating  official  information,  without 
the  consent  of  the  Attorney  General  or  of  the  Attorney  General 
of  Canada. 

Ori^}— Sec.  543,  Code  of  1892;  53  Vict.,  Can.,  ch.  10,  sec.  4.      . 

Diadoswg  offioial  seor€ts}^-&ee  Code  sees.  85  and  86. 

Consent  of  Attorney-Generall'^ThiQ  coiKuieat  may  include  more  tlian 
one  offence;  B.  v.  Thompson,  5  W.W.B.  157,  22  Can.  Cr.  Cas.  78;  and 
several  offences  may  be  included  in  an  indictment  with  a  separate  count 
as  to  each,  subject  to  an  order  being  made  for  separate  trial  upon  one 
or  more  counts.    Sees.  856-858. 

In  an  English  case  the  appellant  was  convicted  at  the  Central  Crim- 
inal Court  of  an  offence  under  sec.  1  of  the  Trading  with  the  £nemy 
Act,  Imp.,  1914.  See.  1,  sub-sec  4,  of  that  Act  provides  that:  "A 
prosecution  for  an  offence  under  this  section  shall  not  be  ingtituted 
except  by  or  with  the  consent  of  the  Attomey^eneral."  It  was  proved 
at  the  police  court  that  the  consent  of  the  AttQxney-Ctemeral  to  the 
prosecution  of  the  appellant  bad  been  obtained,  but  no  proof  at  the 
consent  was  given  at  the  trial.  No  objection  was  taken  at  the  trial 
Ihat  the  coiisent  had  not  been  proved.  The  Couil  of  Appeal  dismissed 
the  appeal,  distinguishing  Bex  v.  Bates  [1911}  1-  K.B..954,  and  foUowiHg 
Bex  V.  Waller  [1910]  1  K.B.  364 ;  Bex  v.  Metz,  84  L J^.K.B.  1462,  11  Cr. 
App.  B.  164;  and  see  notes  to  sees.  85  and  86.  But  it  ii^olild  seem  that 
a  conviction  cannot  stand  if  the  consent  has  not  in  fact  been  obtained; 
B.  V.  Bates,  supra;  and  if  the  indictment  is  dependent  upon  a  magis- 
trate's order  of  committal,  the  consent  must  be  obtained  before  the 
preliminary  proceedings  before  the  magistrate.  B.  v.  Bamett  (1889), 
17  Ont.  B.  649. 

The  absence  of  the  consent  is  a  matter  of  defence.  Bex  v.  Thompson, 
22  Can.  Cr.  Cas.  78,  5  W.W.B.  157.  Stuart,  J.,  there  said:  "The  cas^ 
of  Bex  V.  Canadian  Pacific  Bailway,  (1907)  12  Can.  Cr.  Cas.  549,  is 
clearly  distinguishable.  In  that  case  the  judgment  went  speciilcalfy 
upon  the  ground  that  the  magistrate,  before  taking  the  information, 
had  no  communication  of  any  kind  from  the  Attorney-General  indicating 
that  his  consent  had  been  given.  A  careful  examination  of  that  case 
will  show  that  the  exact  effect  of  the  decision  is,  that  before  receiving 
an  information,  the  magistrate  must  have  had  communicated  to  him 
in  some  way  or  other,  the  consent  of  the'  AttorAes^G^eraL  'Tbe  Baiid 
does  not  decide  what  would  or  would  not  be  a  su^cient  comx)iu]^<)atk>n. 
It  merely  decides,  that  where  there  is  no  communication  at  all  there 
is  no  jurisdiction  in  the  magistrate  to  proceed." 

Compare  Thorpe  v.  Prestnall,  [1897]  1  Q.B.  159;  B.  v.  Neilaon, 
(1918)    30  Can.  Cr.  Cas.  1  (N.8.). 
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"  Attamey-Oeneral"} — See  definition  in  see.  2,  sub-aee.  (2). 

Powers  of  Deputy  Attorney-General] — The  Interpretation  Act,  R,S.C. 
1906,  ch.  1,  sec.  31,  enacts  that,  unless  the  contrary  intention  appears, 
words  empowering  certain  public  officers  to  do  any  aet  include  deputy 
officers.  But  see  re  the  Criminal  Code,  16  Can.  Gr.  Gas.  469,  decided 
under  Code  sec.  873a,  and  the  Lord's  Day  Act,  R.S.C.  1906,  ch..  153, 
sec.  17.  It  would  seem  to  follow  from  that  decision  that  the  Deputy 
Attorney-General  of  a  province  cannot  give  the  consent  required  by 
sec  592,  but  that  the  deputy  of  the  Attomey-Oeneral  of  Canada  may 
do  so.  The  public  officers  or  functionanes  referred  to  in  sab-sec  (m) 
of  sec.  31  of  the  Federal  Interpretation  Act  would  thus  be  limited  to 
those  appointed  under  feideral  statutes  and  whose  removal  or  suspension 
Is  dealt  with  by  sub-sec.  (k)  of  the  same  section.  But  an  ''acting 
Attorney-General "  of  a  province  is  the  Attorney-General  pro  lem.  and 
could  give  the  consent.  £L  v.  Faulkner,  19  Can.  Cr.  Gas.  47,  16  B.C.B. 
229,  decided  under  Code  sec.  873. 

Indictment  not  bad  for  omission  to  state  the  consent} — Bee  sec 
865  (A). 

Judicial  corniptioiu 

583.  No  one  holding  any  judicial  office  shall  be  prosecuted 
for  the  offence  of  judicial  corruption,  without  the  leave  of  the 
Attorney  General  of  Canada. 

Origins-Sec,  544,  Code  of  1892. 

*^ Holding  any  jadioial  office"} — This  phrase  is  used  in  sec.  156  as 
•to  bribery  or  corrupt  practices.  Sec  156  also  deals  with  bribery  of 
members  of  Parliament  or  of  a  legislature,  but  the  limitations  of  sec. 
593  apply  only  to  the  judiciary. 

Leave  of  Attorney-General  of  Canada] — See  notes  to  sees.  S5,  592 
and  594.  Sec.  593  requires  the  consent  of  the  Attorney-General  of 
Canada  (the  Minister  of  Justice).  Where,  as  in  sees.  592,  594,  et  seq., 
the  consent  of  the  "  Attorney-General "  is  required,  it  refers  to  the 
Attorney-General  or  Solicitor-General  of  the  province,  or  in  the  case 
of  a  territory  under  federal  administration,  the  Attorney-General  of 
Canada.    Sec.  2,  sub-sec.  (2). 

Indictment  not  bad  for  omission  to  state  the  consent] — See  sec 
855  (h). 

Makiag  explosive  smbslances. 

504.  If  any  person  is  charged  under  section  113,  before  a 
justice  with  the  offence  of  making  or  having  explosive  substances, 
no  further  proceeding  shall  be  taken  against  such  person  without 
the  consent  of  the  Attorney  General  except  such  as  the  justice 
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thinks  necessary,  by  remand  or  otherwise^  to  secure  the  safe 
custody  of  such  person. 

Origin}— Set,  545,  Code  of  1892;  B.B.C.  1886,  ch.  150,  sec.  5. 

Making  or  possessing  explosives  with  infMit] — See  se^  113  (6). 

Omission  of  consent} — The  appellant  was  convicted  nnder  sec.  2  of 
4he  Explosive  Substances  Act,  1883  (Imp.),  for  feloniouslj  causing  an 
explosion  of  a  nature  likely  to  endanger  life,  or  of  a  nature  to  cause 
serious  injury  to  property.  The  consent  of  the  Attorney-General  to 
the  prosecution  required  by  sec.  7  of  the  Act  had  not  in  fact  been  given. 
Held,  that  as  the  Attomey-Gensral's  consent  had  not  been  obtained  to 
the  proceedings,  the  conviction  must  be  quashed.  The  court  could  not 
treat  the  absence  of  the  consent  as  involving  no  substantial  miscarriage 
of  justice.  B.  V.  Bates  [1911]  1  K.B.  964,  27  Times  L.B.  964,  and  see 
B.  V.  Metz  (1915)  11  Gr.  App.  B.  164,  84  L.J.K.B.  1462.  See  also  notes 
to  sees.  85  and  592.  The  failure  to  state  the  consent  in  the  indictment 
itself  is  not  fatal.    Sec.  855  {h). 

Sending  unseaworthy  ship  to  sea. 

585.  No  person  shall  be  prosecuted  for  the  offence  of  fleslding 
an  unseaworthy  ship  to  sea  on  a  voyage  without  the  consent  of 
the  Minister  of  Marine  and  Fisheries. 

On^n]— Sec.  546,  Code  of  1892. 
Troof  of  consent} — See  notes  to  sees.  85,  592  and  594. 
Indictment  not  had  for  omission  to  state  the  consent} — See  sec. 
855  (fc). 

Sending  out  unseaworthy  ships} — See  sec.  288. 

Shipping  Act} — ^Prosecutions  under  Part  XV  of  the  Shipping  Act 
may  be  proceeded  with  under  Part  XV  of  the  Code,  but  the  consent  of 
the  Minister  of  Marine  and  Pisheries  ia  essential.  B.S«C.  ^906,  ch.  113^ 
sec.  948. 

Criminal  breach  of  trnst. 

596.  No  proceeding  or  prosecution  against  a  trustee  for  a 
criminal  breach  of  trust  shall  be  commenced  without  the  sanction 
of  the  Attorney  General. 

Or»^»nl— Sec.  547,  Code  of  1892 ;  B.S.C.  1886,  ch.  164,  sec.  65. 
Proof  of  consent} — See  notes  to  sees.  85,  592  and  594. 
Indieftment  not  had  for  amission  to  state  the  consent} — See  sec. 
855  (A). 

Criminal  hreach  of  trust} — ^This  offence  is  dealt  with  by  see.  390. 
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acts  of  Tendor  or  mortgagor. 

59T.  No  prosecution  for  concealing  any  settlement,  deed, 
will,  or  other  instrument  material  to  any  title,  or  any  encum- 
brance, or  falsifying  any  pedigree  upon  which  any  title  depends, 
shall  be  commenced  without  the  consent  of  the  Attorney  Gen- 
eral, given  after  previous  notice  to  the  person  intended  to  be 
[jrosecuted  of  the  application  to  the  Attorney  General  for  leave 
to  prosecute. 

OHgin^—Sec.  548,  Code  of  1892;  B.S.O.  1886,  ch.  164,  sec.  91. 
Vendor  e(mcealing  deed  or  enoumbrancel — See  Code  sec.  419. 
Falsifying  pedigree  material  to  titl^l — See  sec.  419. 
Attorney-General] — Sec  sec.  2  (2). 
Troof  of  consent] — See  notes  to  sees.  85,  592  and  594. 
Indictment  not   had  for  omission   to  state  the  consent] — See  sec. 
855  {h). 

Uttering  defaced  coin. 

588.  No  proceeding  or  prosecution  for  the  offence  of  utter- 
ing any  coin  defaced  by  having  stamped  thereon  any  names  or 
words,  shall  be  taken  without  the  consent  of  the  Attorney  General. 

Origin]— Sec,  549,  Code  of  1892. 
Attomey-GeneriU] — See  sec.  2  (2). 
Proof  of  consent] — See  notes  to  sees.  85,  592  and  594. 
Indictment  not  had  for  omission  to  state  the  con^^nt]— -See  sec. 
855  (h). 

Provisions  as  to  Ontario  and  Nova  Scotia, 

Practice  In  High  Court  of  Justice  in  Ontario. 

599.  The  practice  and  procedure  in  all  criminal  cases  and 
matters  in  the  High  Court  of  Justice  of  Ontario  which  are  not 
provided  for  by  this  Act,  shall  be  tlie  same  as  the  practi<»e  and 
procedure  in  similar  cases  and  matters  heretofore. 

Origin]— Code  of  1892,  sec.  754;  46  Vict.,  Can.,  ch.  10,  sec  2. 

Ontario  practice] — Sec.  599  preserves  (inter  alia)  the  Ontario  prac- 
tice of  certiorari  for  the  review  of  a  conviction  under  Part  XVI,  as  to 
which  there  is  no  jurisdiction  to  hear  an  appeal  on  a  case  reserved  by 
the  magistrate.    B.  v.  Booth,  (1914)  23  Can.  Or.  Cas.  224,  31  O.L.R  539. 

It  is  held  in  Ontario  that,  if  the  summary  trial  being  under  sec.  777, 
a  ease  might  have  been  reserved  or  stated,  oertioraH  will  not  lie ;  R.  v. 
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Sinekir,  38  OXJft.  149,  11  O.W.N.  131,  28  Can.  Gr.  Gas.  350;  but  a 
different  rule  is  applied  in  several  other  provinces.    See  note  to  sec.  777. 

Supreme  Court  of  Ontario} — The  High  Court  of  Justice  has,  by 
provincial  legislation,  been  merged  in  the  Supreme  Court  of  Ontario. 

Ontario  Bules  of  Court  in  crinwndl  matters']'— See  sec.  576. 

CoBimJssioii  of  court  of  Msfaio*  etc^Who  shall  preside. 

600.  If  any  general  commission  for  the  holding  of  a  court 
of  assize  and  nisi  prius,  oyer  and  terminer  or  general  gaol  de- 
livery is  is&ued  by  the  Govemoi  General  for  any  county  or 
district  in  the  proviiuce  of  Ontario,  such  commission  shall  con- 
tain the  names  of  the  justices  of  the  Supreme  Court  of  Judicature 
for  Ontario,  and  may  also  contain  the  names  of  the  judges  of 
any  of  the  county  courts  in  Ontario,  and  of  any  of  His  Majesty^s 
counsel  learned  in  the  law  duly  appointed  for  the  province  of 
Upper  Canada,  or  for  the  province  of  Ontario,  and  if  any  such 
4*omnussion  ia  for  a  provisiimal  judicial  district  such  commission 
may  contain  the  name  of  the  judge  of  the  district  court  of  the 
said  district. 

2. 'The  said  courts  shall  be  presided  over  by  one  of  the  justices 
of  the  said  Supreme  Court,  or  in  their  absence  by  one  of  sucli 
(H)unty  court  judges  or  by  one  of  such  counsel,  or  in  the  case  of 
any  such  district  by  the  judge  of  such  district  court. 

Origin}— Code  of  1892,  sec.  755;  E.8.C.  1886,  ch.  174,  sec.  271. 

CommiseioTis  of  assize,  etc,  in  Ontario} — Sec.  600  is  a  restriction 
upon  the  prerogative  powers  exercisable  by  the  Govemor-Qeneral  of 
Canada  in  respect  of  the  issue  of  commissions  of  assize  and  of  oydr 
and  terminer  and  general  gaol  delivery  in  the  province  of  Ontario.  It 
is  supplementary  also  to  the  legislation  contained  in  the  Judges'  Act, 
B.8.C.  1906,  ch.  138,  having  a  general  application  throughout  Canada, 
which  declares  or  confirms  the  concurrent  power  of  provincial  Ueutenant- 
govemors  as  to  the  issue  of  similar  commissions  for  trial  of  criminal 
cases.    See  B.  v.  Amer    (1878)  42  U.C.Q.B.  391. 

The  Judicature  Act,  B.S.O.  1914,  ch.  56,  sec.  3,  continues  the  Supreme 
Court  of  Ontario  as  a  superior  court  of  record,  having  civil  and  criminal 
jurisdiction;  and  sec.  49  of  the  same  Act  enacts  that  commissions  of 
assise  or  any  other  commissions  either  general  or  special  may  be  issued 
by  the  "  lieutenant  Oovetnor  in  Council "  for  the  trial  of  matters  in 
that  court,  "or  for  the  exercise  of  any  civil  or  criminal  jurisdiction 
capable  of  being  exercised  by  the  court." 

A  pTovineial  legislature  having  legislative  power  over  the  constitu- 
tion of  criminal  courts  may  dispense  with  the  issue  of  commissions  of 
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assize  without  eoncarreot  legislation  by  the  Dominion  Parliament  being 
obtained  in  respect  of  the  incidental  change  in  practice  whereby  the 
reading  of  a  commission  at  the  opening  of  the  court  is  omitted.  B.  v. 
Walker,  16  Can.  Cr.  Cas.  77,  15  B.C.B,  100. 

Provisional  judicial  distriota  in  Ontario^ — See  see.  585. 

Gaol  dellTery  by  court  of  Geneinl  Heasioms. 

601.  It  shall  not  be  necessary  for  any  court  of  gentml»ses- 
sions  in  the  province  of  Ontario  to  deliver  the  gaol  of  all  prison- 
ers who  are  confined  upon  charges  of  theft,  but  the  court  may 
leave  any  such  cases  to  be  tried  at  tlie  next  court  of  oyer  and 
(eiminer  and  general  gaol  delivery,  if,  by  reason  of  the  difficulty 
or  importance  of  the  case,  or  for  any  other  cause,  it  ap]^)ears  to 
it  proper  so  to  do. 

Origin}— Code  of  1892,  sec.  756;  R.S.C.  1886,  ch  174,  sec.  272. 

Jurisdiction  of  Sessions  of  the  Teace  in  Ontario} — By  B.S.O.  1914, 
ch.  60,  sec.  3,  "The  Courts  of  General  Sessions  of  the  Peace  shall  have 
jurisdiction  to  try  all  criminal  offences  except  homicide,  and  the  offisnees 
mentioned  in  sec.  583  of  the  Criminal  Code  of  Canada."  Code  sec  582 
also  affirms  the  power  of  the  Sessions  to  "try  any  indictable . offence 
"  except  those  mentioned  in  sec.  583,  which  includes  treason,  murder, 
manslaughter  and  various  other  crimes. 

The  judge  of  the  county  or  the  district  court,  as  the  case  may  be,  or,  in 
case  of  his  death,  illness  or  absence  or,  at  his  request  the  junior  or 
deputy  judge  shall  be  the  chairman  of  the  court  and  shall  preside  at 
the  sittings  thereof.    Ibid.  sec.  7 

As  to  what  constitutes  "absence,"  see  Brunet  v.  The  King  (1918) 
57  S.C.R.  83,  30  Can.  Cr.  Cas.  16  j  ex  parte  Cormier,  17  Can.  Cr.  Cas. 
179  (N.B.)  ;  Byrne  v.  Arnold,  24  N.B.B.  161, 

Where  a  judge  is  present  it  shall  not  be  necessary,  in  order  to  con- 
stitute the  court,  that  an  associate  or  other  justice  of  the  peace  should 
be  present    Ibid.  sec.  8. 

Where  a  jndge  is  unable  to  hold  the  sittings  at  the  time  i^pointed 
the  sheriff  or  his  deputy  may,  by  proclamation,  adjourn  the  court  to 
any  hour  on  the  following  day  to  be  by  him  named,  and  so  from  day 
to  day  until .  he  received  other  directions  from  the  judge  or,  from  th^ 
Attorney-Qeneral.  The  sheriff  shall  'forthwith  give  notice  of  such 
adjournment  to  the  Attoiuey-Gcner;d.    Ibid.  sec.  9. 

The  court  of  general  sessions  is  not  properly  an  inferior  court;  it 
is  a  court  of  oyer  and  terminer.  R.  v.  McDonald  (1871),'  31  UXI.Q.B. 
337;  Campbell  v.  B.,  11  Q.B.  799,  814.  It  is,  however,  a  court  whieh 
does  not  possess  any  greater  powers  than  are  conferred  upon  it  by 
statute.     It  has  a  general  jurisdiction  over  offences  attondod  4iith  a 
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breach  of  the  peace,  and  has  also  such  other  powers  as  are  e4Hiiened' 
upon  it  by  statute.     B.  v.  Dunlop,^5  U.C.Q.B.  118;  B.  v.  M<^p|iald 
(1871),  31  U.C.Q.B.  337. 

Calendar  of  criminal  cases  In  NoTa  Scotia* 

602.  In  the  province  of  Ifova  Scotia  a  calendar  of  the 
criminal  .cases  shall  be  sent  by  the  Clerk  of  the  Crown  to  tlie- 
^rand  jury  in  each  term,  together  with  the  depositions  taken  in 
each  case  and  the  names  of  the  different  witnesses. 

Of^in]-— Sec.  760,  Code  of  1892 ;  63-64  Vict.,  Can.,  ch.  46,  s^,  ,3, 

Nova  Seotia  practice^ — To  a  similar  provision  of  the  Code  of  1892 
was  added  a  clause  directing  that  "  the  indictments  shall  not  be  made 
out  (except  in  Halifax)  until  the  grand  jury  so  directs."  This  prohibi- 
tion was  dropped  on  the  amendment  contained  in  63-64  Vict.,  ch.  46. 
Before  any  witnesses  were  examined  by  the  grand  jury  in  Nova  Scotia, 
tlMy  were  furnished  by  the  derk  of  the  Crown,  with  the  calendar,  the 
depositions  and  the  names  of  the  witnesses.  In  England  they  are  fur- 
nished by  the  prosecutor  with  a  bill  of  indictment,  with  the  names  of 
the  witnesses  indorsed  thereon.  The  witnesses  are  then  sent  before  the 
grand  jury.  The  jurors  learn  the  charge  and  the  names  of  the  wit- 
nesses—*in  the  one  case  from  the  calendar,  depositions  and  the  list  of 
witnesaes,  and  in  the  other  from  the  bill  and  the  indorsement  of  the 
witnesses'  names.  See  B.  v.  Townsend,  3  Can.  Cr.  Cas.  29  at  36,  28 
N.S.B.  468. 

The  grand  jury  come  into  court  and  report  that  in  certain  cases 
they  are  prepared  to  find  bills. 

The  grand  jury,  under  this  section,  has  the  power  to  direct  that 
indictments  shall  be  prepared  in  all  cases  upon  the  calendar  furnished 
to  them,  even  though  they  may  not  be  prepared  to  find  them,  and  may 
intend  not  to  do  so.  Assuming  they  do  not  so  direct,  it  is  nevertheless 
competent  for  them,  through  their  foreman,  to  indorse  the  words  **no 
bill,"  or  other  equivalent  expression,  upon  the  depositions  in  each  case, 
or  upon  the  calendar,  opposite  to  the  title  of  each  cause,  which  they 
return  to  the  court.  R.  v.  Townsend,  3  Can.  Cr.  Cas.  29,  at  52, 28  N.S.B.  468. 

The  omission  to  send  to  a  grand  jury  the  depositions  along  with  the 
calendar  in  Nova  Scotia  will  not  invalidate  an  indictment  found  without 
such  depositions.    B.  v.  Turpin  (1904),  8  Can,  Cr.  Cas.  59  (N.S.). 

Tefms  and  ^ea&iona  in  Nova  Sootia} — Sec.  27  of  the  Nova  Scotia 
Jttdioalute  Act,  B.S.N.S.  1900,  eh.  155,  is  not  ultra  vires  of  the  Nova 
Seotia  legislnture  in  respect  of  the  change  it  purports  to  make  in  the 
timM  at  which  fixed  sessions  of  certain  provincial  courts  of  criminal' 
jujria^ietion  are  to  take  plaee.  R.  v.  Cook,  4»  N.S.B.  150,  23  Can.  Cr. 
CaB^  SOr 
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Sentences  In  Note  Scotin. 

603.  A  judge  of  the  Supreme  Court  of  Nova  Scotia  may 
sentence  convicted  criminals  on  any  day  of  the  sittings  at 
Halifax,  as  well  as  in  term  time. 

Origin]— Code  of  1892,  sec.  761 ;  B.S.C.  1886,  ch.  174,  sec.  277. 
Sentence  out  of  term  of  court] — As  to  fixed  sessions  of  court,  see 
B.S.N.S.  1900,  ch.  155 ;  B.  v.  Cook,  48  N.S.B.  150,  23  Can.  Cr.  Cas.  50. 

Powers  General  of  Certain  Officials. 
(Iftielals  with  powers  of  two  Jnstlees. 

604.  The  Judge  of  the  Sessions  of  the  Peace  for  the  city  of 
Quebec,  the  Judge  of  the  Sessions  of  the  Peace  for  the  city  of 
Montreal,  and  every  recorder,  police  magistrate,  district  magis- 
trate or  stipendiary  magistrate  appointed  for  any  territorial 
division,  and  every  magistrate  authorized  by  the  law  of  the 
province  in  which  he  acts  to  perform  acts  usually  required  to  be 
done  by  two  or  more  justices,  may  do  alone  whatever  is  author- 
ized by  this  Act  to  be  done  by  any  two  or  more  justices. 

Origin]-— Code  of  1892,  sec.  541;  B.8.C.  1886,  ch.  174,  sec  7. 

Limited  jurisdiction  of  Court  of  8es9ion8]—8ee  sees.  582  and  583. 

Magistrate  ** appointed  for  any  territorial  division"] — ^The  jorisdie- 
tion  of  a  stipendiary  magistrate  appointed  for  an  entire  county  is  not 
ousted  as  to  a  town  within  the  county  by  the  appointment  of  a  sti- 
pendiary magistrate  for  the  town;  but  both  may  have  concurrent  juris- 
diction, unless  the  town  magistrate's  appointment  is  specifically  made 
to  confer  exclusive  jurisdiction  within'  the  town  limits.  B.  v.  Giovanetti, 
34  N.S.B.  505,  5  Can.  Cr.  Cas.  157;  B.  v.  Coady  (1915)  48  N.S.B,  255, 
23  Can.  Cr.  Cas.  434. 

Courts  of  Sessions  of  the  Peace  at  Montreal  and  Quebec] — The  court 
of  general  sessions  of  the  peace  at  Montreal,  sometimes  called  the  court 
of  quarter  sessions,  has  power  to  hear  and  determine  all  matters  relating 
to  the  preservation  of  the  peace,  and  its  jurisdiction  may  be  exercised 
by  the  other  court  known  as  the  "  Court  of  the  Sessions  of  the  Peace  *' 
established  by  article  3259  B.S.Q.;  there  is  in  strictness  no  "police 
magistrate's  court,"  the  acts  of  the  magistrate  are  not  acts  of  "  a  court " 
although  the  place  of  hearing  is  by  Code  sec.  714  to  be  deemed  an  open 
court.    B.  V.  Walker,  (1913)    23  Can.  Cr.  Cas.  179. 

The  wording  of  art.  3351 ,  B.S.Q.,  is  such  as  to  imply  that  the  old 
common  law  powers  of  justices  of  the  peace  in  the  province  of  Quebec 
are  preserved,  and  are  to  be  taken  as  conferred  upon  them  by  tho 
fact  of  their  appointment.    B.  ▼.  Walker,  23  Can.  Cr.  Cas.  179,  at  185. 

Substitute  judges  of  the  Sessions  Court] — See  Brunet  v.  The  King 
(1918)  57  S.C.B.  83,  30  Can.  Cr.  Can.  16,  and  notes  to  sees.  777,  824-827. 
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(Merk  of  the  Peaee,  MontreaL 

605.  In  the  district  of  Montreal  the  Clerk  of  the  Peace  or 
Deputy  Clerk  of  the  Peace  shall  have  all  the  powers  of  a  justice 
under  Parts  XIII  and  XIV,  and  under  sees.  629  to  643,  inclusive. 

Origin'] — 58-59  Viet.,  Can.,  ch.  40,  sec.  1. 

Search  warrants  and  orders  for  search^ — See  sees.  626-643,  inclusive. 

Compelling  appearance  of  accused  before  iustieesl — See  sees.  646- 
667  (Part  XIU). 

Preliminary  inquiry  into  indictable  offence} — See  eeca.  668-704  (Part 

XIV). 

.Inrhdletion  as  to  prise  finrlits* 

606.  Every  judge  of  a  superior  court  or  of  a  county  court, 
judge  of  the  sessions  of  the  peace,  stipendiary  magistrate,  police 
magistrate,  and  commissioner  of  police  of  Canada,  shall,  within 
the  limits  of  his  jurisdiction  as  such  judge,  magistrate  or  com- 
missioner, have  all  the  powers  of  a  justice  with  respect  to  offences 
against  provisions  of  this  Act  as  to  prize  fights. 

Or»^]~B.S.€.  1886,  ch.  153,  sec  10. 

Prize  fight  offences] — These  are  dealt  with  in  sees.  2  (31),  104  to 
108,  inclusive,  and  in  sees.  627,  628  and  1059. 

Preservhiir  order  In  eonrt. 

607.  Every  judge  of  the  sessions  of  the  peace,  chairman  of 
the  court  of  general  sessions  of  the  peace,  police  magistrate, 
district  magistrate  or  stipendiary  magistrate,  shall  have  such  and 
like  powers  and  authority  to  preserve  order  in  courts  held  by 
them  during  the  holding  thereof,  and  by  the  like  ways  and 
means  as  now  by  law  are  or  may  be  exercised  and  used  in  like 
cases  and  for  the  like  purposes  by  any  court  in  Canada,  or  by 
the  judges  thereof,  during  the  sittings  thereof. 

Origin]— Code  of  1892,  sec.  908,  B.S.C.  1886,  ch.  178,  sec.  109. 

"  To  preserve  order  "] — The  authority  conferred  is  for  the  purpose 
of  preserving  order  in  the  court.  This  may  ordinarily  be  effected  by 
directing  that  the  offender  be  removed. 

The  power  given  by  sec.  607  to  police  magistrates  and  other  named 
officials  docs  not  extend  to  proceedings  for  contempts  committed  out  of 
covrt.  Be  Scaife,  5  B.C.B.  153.  As  to  contempt  of  court  by  improper 
newspaper  commit,  see  sec  ^22. 
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A  sammary  trial  court  under  Part  XVI  <  of  the  Oode  is  an  **  open 
public  court."  Sec.  787.  A  county  court  judge's  criminal  court  holding 
a  "speedy  trial"  under  Part  XVIII  over  which  a  judge  of  the  sessions 
of  the  peace  may  preside  in  Ontario  or  Quebec  (sec.  823)  is  a  "court 
of  record."  Sec.  824.  A  magistrate  trying  a  charge  under  the  Summary 
Convictions  Act  (Part  XV  of  the  Code)  is  not  a  court  of  record,  but 
by  sec.  714  the  place  where  the  trial  takes  place  is  to  be  deemed  "an 
open  and  public  court  to  which  the  public  generally  may  have  access  so 
far  as  the  same  can  conveniently  contain  them."    Code  sec.  714. 

Ways  and  means  as  now  are  or  may  he  exerdsed,  etc.l — The  word 
"  now  "  was  included  in  the  corresponding  sec.  1Q9  of  the  former  Code 
from  which  this  section  is  derived,  but  the  effect  of  the  re-enactment 
may  be  to  make  applicable  the  law  as  it  stood  at  the  time  when  the 
Bevised  Statutes  of  Canada,  1906,  came  into  effect  (81  January,  1907). 

Commitment  in  writ%ng'\ — The  commitment  should  be  in  writisg  and 
for  a  definite  period.  Armstrong  v.  McCaffrey,  12  N.B.B.  526;  B.  v. 
Scott,  2  C.L. J.  323 ;  ex  parte  Porter,  5  B.  &  S.  209. 

Kesistance  to  execntlon  of  process. 

608.  Every  judge  of  the  sessions  of  the  peace,  chairman  of 
the  court  of  general  sessions  of  the  peace,  recorder,  police  magis- 
trate, district  magistrate  or  stipendiary  magistrate,  whenever 
any  resistance  is  offered  to  the  execution  of  any  summons,  war- 
rant of  execution  or  other  process  issued  by  him,  may  enforce 
the  due  execution  of  the  same  by  the  means  provided  by  the  law 
for  enforcing  the  execution  of  the  process  of  other  courts  in 
like  cases. 

Origin]— Code  of  1892,  Sec.  909  and  56  Vict.,  ch.  32,  sec.  1;  B.8.C. 
1886,  ch.  178,  sec.  110. 

Assault  on  person  executing  processi — See  sec.  296. 

Special  Powers  and  Duties  of  Certain  Officials, 

Persons  carrying  weapon  In   proclaimed  district. — ^Arrest — C^nn* 
mIttaL 

609.  Any  commissioner,  or  justice,  constable  or  peace  officer, 
or  any  person  acting  under  a  warrant,  in  aid  of  any  constable  or 
peace  officer,  may  arrest  and  detain  any  person  employed  on 
any  public  work,  foimd  carrying  any  weapon,  within  any  place 
in  which  Part  III  is,  at  the  time,  in  force,  at  such  time  and  in 
such  manner  as,  in  the  judgment  of  such  commissioner,  justice, 
constable  or  peace  officer,  or  person  acting  under  a  warrant, 
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afford  just  cause  of  suspicion  that  it  is  carried  for  purposes 
dangerous  to  the  public  peace. 

2.  The  justice  or  commissioner  arresting  such  peraon,  or  be- 
fore whom  he  is  brought,  may  comnut  him  for  trial  unless  he 
gives  sufficient  bail  for  hifi  appearance  at  the  next  term  or  sitting 
of  the  court  before  which  the  offence  can  be  tried,  to  answer  to 
any  indictment  to  be  then  preferred  against  him. 

On^in]— B.S.C.  1886,  ch.  151,  sec.  7. 

Carrying  weapon  in  proclaimed  districfl — ^See  sees.  142  to  149, 
inclusive. 

Commissioner's  return  to  Oovemment  a>s  to  weapons  received^ — 
8ee  sec.  1136.  ... 

Defects  of  form^ — ^By  Code  sec.  1132  no  action  or  other  pnocipffing, 
warrant,  judgment,  order  or  other  instrument  or  writing  authorized  by 
any  provisions  of  Part  XII  relating  to  Part  III,  or  necessary  to  carry 
out  its  provisions,  shall  be  held  void  or  be  allowed  to  fail  for  defect  of 
form. 

Search  ofnd  seizure  of  weapons} — See  sees.  610-612. 

Search  warrant  for  weapons. 

610.  Any  commissioner  or  any  justice  haying  authority  with- 
in any  place  in  whidi  Part  III  is  at  the  time  in  force,  upon 
oath  before  him  of  belief  of  the  deponent  that  any  weapon  is 
in  the  possession  of  any  person  or  in  any  house  or  place  contrary 
to  the  provisions  of  Part  TIT,  may  issue  hfs  Svarrant.  to  any 
constable  or  peace  officer  to  search  for  and  seize  the.sanie. 

2.  Such  constable  or  peace  officer,  or  any  person  in.h^is^aid, 

< . «  ■  ■ 

may  search  for  and  seize  the  same  in  the  possession  of  any  person, 
or  in  any  such  house  or  place. 

Or^in]— R.S.C.  18S6,  ch.  151,  sec.  8. 

Warrant  to  search  for  weapons  in  proeloMned  districts'] — See  sees. 
144  to  149  inclusive  and  sees.  1132  ^d  1136. 
Defects  of  form"] — See  Code  sec.  1132. 

Rfgrht  of  entry  for  search. — Confiscation  of  weapon. 

611.  If  admission  to  any  such  house  or  place  is  refused  after 
demand,  such  constable  or  peace  ofQcer  and  any  person  in  his 
aid,  may  enter  the  same  by  force,  by  day  or  by  night,  and  seize 
any  such  weapon  and  deliver  it  to  such  commissioner  or  justice. 
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2.  Unless  the  person  in  whose  possession  or  in  whose  house 
or  premises  the  same  is  found,  within  four  days  next  after  the 
seizure^  proves  to  the  satisfaction  of  such  commissioner  or  jus- 
tice that  the  weapon  so  seized  was  not  in  his  posesssion  or  in 
his  house  or  place  contrary  to  the  provisions  of  Part  III,  such 
weapon  shall  be  forfeited  to  the  use  of  His  Majesty. 

On^iti]— B.S.C.  1886,  ch.  151,  sec  9. 

Warrant  to  search  for  weapons  in  proclaimed  districts^ — See  sees. 
144  to  149  incluBive  and  sees.  1132,  1136. 

Betum  by  Commissioner  to  Secretary  of  State} — See  sec.  1136. 

Disposal  of  forfeited  araiB. 

612.  All  weapons  declared  forfeited  under  Part  III,  shall 
be  sold  or  destroyed  under  the  direction  of  the  commissioner  or 
justice  by  whom  or  by  whose  authority  the  same  are  seized,  or 
before  whom  the  same  are  brought,  and  the  proceeds  of  such 
sale,  after  deducting  necessary  expenses,  shall  be  received  by 
such  commissioner  and  paid  over  by  him  to  the  Minister  of 
Finance  for  the  public  uses  of  Canada. 

Ofi^]— B.S.C.  1886.  ch.  151,  sec.  10. 

Forfeiture  of  weapons  not  delivered  upl — Sea  sees.  145,  611  (2). 

Defects  of  form"] — See  Code  sec.  1132. 

Search  for  and  seliure  of  liquors  In  proelalmed  dlstrlet* — Selied 
liquor  seeurely  kept«— Information  when  there  Is  no  shop 
or  bar. 

613.  If  any  person  makes  oath  or  affirmation  before  any 
such  commissioner  or  justice,  that  he  has  reason  to  believe,  and 
does  believe,  that  any  intoxicating  liquor  with  respect  to  which 
a  violation  of  the  provisions  of  sec.  150  has  been  committed  or 
is  intended  to  be  committed  is  on  board  of  any  steamboat,  vessel, 
boat,  canoe,  raft,  or  other  craft,  or  in  any  railway  carriage  or 
freight  car,  or  in  any  carriage,  vehicle  or  other  conveyance,  or 
in  any  railway  station,  freight  shed  or  other  railway  building, 
or  in  or  about  any  other  building  or  premises,  or  in  any  other 
place  within  the  limits  specified  in  any  proclamation  under  the 
said  Part,  the  commissioner  or  justice  shall  issue  a  search  war- 
rant to  any  sheriff,  police  officer,  constable  or  bailiff,  who  shall 
forthwith  proceed  to  search  the  steamboat,  vessel,  boat,  canoe, 
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raft  or  other  craft,  or  the  railway  carriage,  freight  car,  or  the 
carriage,  vehicle  or  conveyance,  or  the  railway  station,  freight 
shed,  or  other  railway  building,  or  the  other  building  or 
premises,  or  the  place  described  in  such  search  warrant. 

2.  If  any  intoxicating  liquor  is  found  therein  or  thereon  the 
person  executing  such  search  warrant  shall  seize  the  intoxicat- 
ing liquor  and  the  barrels,  casks,  jars,  bottles  or  other  packages 
in  which  it  is  contained  and  shall  keep  it  and  them  secure  until 
final  action  is  had  thereon. 

3.  No  dwelling  house  in  which,  or  in  part  of  which,  or  on 
the  premises  whereof,  a  shop  or  bar,  is  not  kept,  shall  be  searched, 
unless  the  said  informant  also  makes  oath  or  affirmation  that 
some  offence  in  violation  of  the  provisions  of  the  said  section 
has  been  committed  therein  or  therefrom  within  one  month  next 
preceding  the  time  of  making  his  said  information  for  a  search 
warrant. 

On^]— 6  and  7  Edw.  VII,  eh.  9,  see.  4 ;  B.S.G.  1886,  eh.  151,  see.  16. 

AddiHonal  power  to  seiee  on  view'] — "  Every  officer  appointed  under 
Part  ni  of  the  Criminal  Code,  and  every  constable  appointed  nnder 
any  law  of  Canada,  may  seize  upon  view  anywhere  upon  the  limits 
specified  in  any  proclamation  under  said  Part  any  intoxicating  liquors 
in  respect  of  which  he  has  reason  to  believe  that  a  violation  of  the  pro- 
vision of  the  said  Part  is  intended,  and  he  shall  forthwith  convey  any 
liquor  so  seized  together  with  the  owner  or  person  in  possession  thereof, 
1>efore  a  commissioner  or  justice,  who  shaU  thereupon  proceed  as  is 
provided  by  sec.  614."    Can.  Statutes,  1907,  6-7  Edw.  VII,  ch.  9,  sec.  6. 

Informant  executing  warrant  as  chief  of  policel — The  fact  that  the 
informant  as  chief  of  police  laid  the  information  for  and  executed  a 
search  warrant  under  the  Canada  Temperance  Act  was  held  not  to 
invalidate  a  summary  conviction  for  keeping  liquor  for  sale,  although 
based  upon  the  result  of  the  search  under  the  warrant.  Bx  parte  Dewar, 
39  ^.B.B.  143,  15  Can.  Cr.  Cas.  273,  distinguishing  Ex  parte  McCIeave, 
.35  N.B.B.  100,  5  Can.  Cr.  Cas.  115;  B.  v.  Swarts,  27  Can.  Cr.  Cas.  90, 
37  OX.B.  103,  and  see  Ex  parte  Wilson,  15  Can.  Cr.  Cas.  270,  Stone  v. 
Vallee,  18  Can.  Cr.  Cas.  223;  Gaul  v.  Emce,  6  Can.  Cr.  Cas.  15,  3  O.L.B. 
438;  B.  V.  Le  Blanc,  21  Can.  Or.  Cas.  221,  41  N.B.B.  99i 

** Intoxioatinff  liquor"} — See  definition  in  sec.  2  (17),  as  amended 
6-7  Edw.  VII,  Can.,  ch.  9. 

Liquore  in  proclaimed  district  in  vicinity  of  public  work] — See  Code 
sees.  150-154,  613-618,  639,  651. 

Defects  of  form] — See  Code  sec.  1132. 
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llrlHglQi;  the  owner  to  Answer*— Liquor  forfeiteil  and  to  be  4e«- 
troyed.— Attegtntlon  of  destruetlon. 

614.  The  owner,  keeper  or  person  in  possession  of  the  in- 
toxicating liquor  so  seized,  if  he  is  known  to  the  officer  seizing 
it^  shall  be  brought  forthwith  before  the  commissioner  or  justice 
who  issued  the  search  warrant,  and  if  it  appears  to  the  satisfac- 
tion of  the  commissioner  or  justice  that  a  violation  of  the  pro- 
visions of  the  said  section  has  been  committed,  or  was  intended 
to  be  committed,  with  respect  to  such  intoxicating  liquor,  it 
shall  be  declared  forfeited,  with  any  package  in  which  it  is  -con- 
tained, and  shall  be  destroyed  by  authority  of  the  written  order 
to  tliat  effect  of  the  commissioner  or  justice,  and  in  his  presence 
or  in  the  presence  of  some  person  appointed  by  him  to  witness 
the  destruction  thereof. 

2.  (Repealed  by  Canada  Statutes,  1907,  chap.  9.) 

3.  Such  commissioner  or  justice,  or  the  person  so  appointed 
by  him,  and  the  officer  by  whom  the  said  intoxicating  liquor  has 
been  destroyed,  shall  jointly  attest,  in  writing  upon  the  back  of 
the  said  order,  the  fact  that  it  has  been  destroyed. 

Origm^—e  and  7  Edw.  VII,  eh.  9,  sees.  5  and  6;  B.S.C.  1886,  ch. 
151,  sec  16. 

Ssientre  and  destruction  of  liquors  in  proclaimed  district} — A  com- 
Bussioner  of  police  appointed  under  B.S.C.  1906,  ch.  92,  waa  keld  to  be 
a  person  "fulfilling  a  public  duty"  within  the  terms  of  the  Ontario 
statute,  B.S.O.  1897,  ch.  88,  and  is  entitled  to  notice  of.  action  there- 
under before  puit  is  brought  against  him  for  a  return  of  a  fine  and 
costs  alleged  to  have  been  irregularly  levied  upon  the  plaintiff  by  the 
commissioner  in  virtue  of  his  office  in  respect  of  plaintiff's  possession 
of  intoxicating  liquor  within  a  prohibited  district  in  alleged  contravention 
of  Criminal  Code,  sees.  150  and  151.  Where  an  order  for  the  forfeiture 
and  destruction  of  intoxicating  liquor  seized  was  made  by  a  commis- 
sioner of  Dominion  police  assuming  to  act  under  the  .authority  of  Code 
sec.  614  in  the  presence  of  the  owner  of  the  liquor  brought  before  him 
by  the  seizing  officer,  and  the  commissioner  had,  by  statute,  jurisdiction 
over  the  subject-matter  and  over  the  owner  in  respect  thereof,  a  notice 
of  action  must  be  given  within  six  months  under  B.S.O.  1897,.  ck.  88, 
even  if  the  forfeiture  was  irregularly  made  or  was  wholly  void  or  con- 
trary to  natural  justice,  and  was  not  reduced  to  writing;  and  semhle  the 
action  itself  must  be  brought  within  six  months  under  Criminal  Code, 
sec.  1149.  Oeller  v.  Loughrin,  18  Can.  Cr.  Cas.  461,  24  O.L.R.  18,  19 
O.W.B.  318;  and  see  R.  v.  Mitchell,  19  Can.  Cr.  Cas.  113,  24  O.L.R. 
324,  19  O.W.B.  588.  as  to  waiver  of  the  irregolanty. 
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Same  proceedings  when  seizure  is  on  vi€w'\ — See  note  to  sec.  613. 

OifBer^  keeper  or  possessor  may  be  eoni IcCed  at  onee. 

615.  The  owner,  keeper  or  person  in  possesgion  of  any  in-" 
toxicating  liquor  so  seized  and  forfeited  may  be  convicted  of  an 
offence  against  the  said  section  without  any  further  information - 
laid  or  trial  had,  and  shall  be  liable  to  the  penalties  mentioned 
in  sec.  151. 

Origin]— B.S.C.  1886,  ch.  151,  sec.  17. 
Hefet^s  of  form'] — See  Code  sec.  1132. 

f 

Prooediire  if  owner  is  QiUnown*— When  liquor  may  be  delivered  to 
owner. — Forfeltnre  and  destruction  in  other  cases. 

616.  If  the  owner,  keeper  or  possessor  of  intoxicating  liquor 
seized  as  aforesaid,  is  unkuowu  to  the  officer  seizing  the  same, 
it  shall  not  be  condemned  and  destroyed  until  the  fact  of  guch 
seizure^  with  the  number  and  description  of  the  packages^  as 
near  as  may  be,  has  been  advertised  for  two  weeks  by  posting  up 
R'Wiiieh  6r  a  printed 'notice  and  de'scfipWon  thereof,  m'^M^nfff 
three  public  places,  in  the  place  where  it  was  seized!        "  ' 

2.  If  it  is  proved  within  such  two  weeks  to  the  satisftiifibn 
of  the  commissioner  or  justice  by  whose  authority  such  intoxi- 
cating liquor  was  seized,  that  with  respect  to  such  intoxicating, 
liquor  no  violation  of  the  provisions  of  sec.  150  has-  Iwen  com- 
riiitted  6T  is  intended  to  be  committed,  it  shall  not  be  destroyed,: 
but  shall  be  delivered  to  the  owner,  who  shall  give  his  receipt 
therefor  in  writing  upon  the  back  of  the  search  warrant,  which 
shall  be  returned  to  the  commissioner  or  justice  who  issued  the 
same. 

3.  If  after  such  advertisement  as  aforesaid,  it  appears  to  such 
commissioner  or  justice  that  a  violation  of  the  provisions  of  the 
said  section  has  been  committed  or  is  intended  to  be  committed, 
then  such'  ititoxicating  liquor,  with  any  package  in  which*  it  is 
contained,  shall  be  forfeited  and  destroyed  as  hereinbefore- 
provided, 

Origin]— B.S.C.  1886,  ch.  151,  sec.  17. 

Liquor  forfeited  and  destroyed  in  proclaimed  district] — See  Code 
sees.  150-154,  614,  615,  617,  618. 

Defects  of  form] — See  Code  sec.  1182. 
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Etidenee  of  predse  deseriptlon  of  liquor  not  doommut, 

617.  In  any  prosecution  under  this  Act  for  any  oflfenoe  with 
respect  to  intoxicating  liquor,  it  shall  not  be  neoeesary  that  may 
witness  should  depose  directly  to  the  precise  description  of  ttie 
liquor  with  respect  to  which  the  offence  has  been  committed,  or 
to  the  precise  consideration  therefor,  or  to  the  fact  of  the  offence 
having  been  committed  with  his  participation  or  to  his  own 
personal  and  certain  knowledge ;  but  the  commissioner  or  justice 
trying  the  case,  so  soon  as  it  appears  to  him  that  the  circum- 
stances in  evidence  sufficiently  establish  the  offence  complained 
of,  shall  put  the  defendant  on  his  defence,  and  in  default  of 
such  evidence  being  rebutted,  shall  convict  the  defendant 
accordingly. 

Ori^tnJ— R.8.C.  1886,  ch.  151,  sec.  19. 

When  onus  of  proof  is  shifted} — Compare  with  Canada  Temperance 
Act,  B.8.C.  1906,  ch.  152,  sec.  141. 

Defects  of  /orw]— See  Code  aec  1132. 

Sunnary  eonylctloiis. — Part  XT  to  apply* — GoBunlssioner  a  Jnatlee 
under  Part  XT. 

G18.  Any  commissioner  or  justice  may  hear  and  determine, 
in  manner  provided  by  Part  XV,  any  case  arising  within  his 
jurisdiction. 

2.  All  the  provisions  of  Part  XV,  shall,  in  so  far  as  they  are 
not  inconsistent  with  this  Part,  apply  to  every  commissioner  or 
justice  mentioned  in  this  Part  or  empowered  to  try  offenders 
against  Part  III. 

3.  Every  such  commissioner  shall  be  deemed  a  justice  within 
the  meaning  of  Part  XV,  whether  he  is  or  is  not  a  justice  for 
other  purposes. 

Origin]— B.8.C.  1886,  ch.  151,  sees.  20  and  21. 

Commissioners  of  police'^ — The  statute,  B.8.C.  1906,  ch.  92,  "  An  Act 
respecting  the  Police  of  Canada,"  provides  for  the  appointment  of 
commissioners  of  police  and  confers  upon  them  "  all  the  powers  and 
authority,  rights  and  privileges  by  law  appertaining  to  justices  of  the 
peace  generally  and  within  any  province  all  the  powers  and  authority, 
rights  and  privileges  by  law  appertaining  to  police  magistrates  of  cities 
in  the  same  province." 

The  Act  also  provides  that  "  every  such  oommissioner  shall  be  subject 
in  all  respects  except  as  otherwise  provided  by  this  Act,  to  the  law  of 
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the  province,  district  or  territory  in  which  he  is  acting,  respecting  police 
ni.agi8trates  and  the  office  of  justice  of  the  peace." 

A  mistake  by  mis-description  of  the  official  capacity  of  the  magis- 
trate in  the  proceedings  before  the  final  adjudication  whereby  a  "  com- 
missioner of  police"  having  the  authority  of  two  justices  of  the  peace 
was  wrongly  described  in  the  preliminary  proceedings  as  a  "justice  of 
the  peace  "  will  not  invalidate  a  summary  conviction  made  by  him  as  a 
commissioner  of  police  if  he  was  correctly  designated  as  such  both  in 
the  memorandum  of  adjudication  and  in  the  formal  conviction.  Br^^v. 
I^tzgerald  (1911),  1  W.W.B.  109,  19  Can.  Cr.  Cas.  39,  19  W.L.B.  462 
(Aha.). 

Awy  commissioner  or  justice] — ^As  to  the  appointment  of  commission- 
ers for  the  purposes  of  Part  III,  see  Code  sec.  144. 

Under  Tart  ZF] — Part  XV  is  known  as  the  Summary  convictions 
clauses,  and  includes  Code  sees.  705  to  770  inclusive. 

Defects  of  form] — By  Code  sec.  1132  no  action  or  other  proceedings 
warrant,  judgment,  order  or  other  instrument  or  writing  authorized  by 
any  provisions  of  Part  XII  relating  to  Part  III,  or  necessary  to  carry 
out  its  provisions,  shall  be  held  void  or  be  allowed  to  fail  for  defect 
of  form. 

Jnstiees  may  disarm  persoas  attending  meeting. 

619.  Any  justice  within  whose  jurisdiction  any  public  meet- 
ing is  appointed  to  be  held  may  demand,  have  and  take  of  and 
from  any  person  attending  such  meeting,  or  on  his  way  to  attend 
the  same,  without  his  consent  and  against  his  will,  by  such  force 
as  is  necessary  for  that  purpose,  any  offensive  weapon,  such  as 
firearms,  swords,  staves,  bludgeons,  or  the  like,  with  which  any 
such  person  is  so  armed,  or  which  any  such  person  has  in  his 
possession. 

Origin]— B.S.C.  1886,  ch.  152,  sec.  1. 

Penalty  for  refusing  to  deliver  up  weapon] — See  sec.  126. 
Beturn  of  weapons  on  following  dcty] — See  sees.  620  and  621. 
Confiscation  of  weapons  on  conviction] — See  sees.  622,  120-124. 

Bestltntion  of  weapons. 

020.  Upon  reasonable  request  to  any  justice  to  whom  uny 
such  weapon  has  been  peaceably  and  quietly  delivered  as  afore- 
said, made  on  the  day  next  after  the  meeting  has  finally  dis- 
persed, and  not  before,  such  weapon  shall,  if  of  the  value  of  one* 
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Officer  of  Cnstons  may  seiie  the  coin. 

1.  Any  officer     of  Customs  may  seize  any  coj)j)er  coin 


imported  or  attempted  to  he  imported  into  Canada  in  violation 
eft  this  Act,  and  may  detain  the  same  as  forfeited,  to  await  the 
disposal  of  the  Governor  (leneral,  for  the  public  uses  of  Canada. 

Origin]— B..8.C.  1886,  ch.  Ifi7,  sec  32. 
Unlawful  importation  of  copper  coin] — See  sec.  554. 
Offences  relating  to  copper  coins] — See  sees.  2  (8),  546,  554-557,  559, 
561-569,  623-626,  955,  980-981,  1041. 

Proceedings  when  prlxe-fight  anticipated. — ArrcMt— Kecognlsance.— 
Commitment  In  default 

82T.  If,  at  any  time,  the  sheriff  of  any  county,  place  or 
district  in  Canada,  any  chief  of  police,  any  police  officer,  or  any 
constable  or  other  pea<;e  officer  has  reason  to  believe  that  any 
person  within  his  bailiwick  or  jurisdiction  is  about  to  engage 
as  principal  in  any  prize-fight  within  Canada,  he  shall  forthwith 
arrest  such  person  and  take  him  before  a  justice,  and  shall 
forthwith  make  complaint  in  that  behalf,  upon  oath,  before 
such  justice. 

2.  Such  justice  shall  inquire  into  the  charge,  and  if  he  is 
satisfied  that  the  person  so  brought  before  him  was,  at  the  time 
of  his  arrest,  about  to  engage  as  a  principal  in  a  prize-fight,  he 
shall  require  him  to  enter  into  a  recognizance,  with  sufficient 
sureties,  in  a  sum  not  exceeding  five  thousand  dollars  and  not. 
less  than  one  thousand  dollars,  conditioned  that  he  will  not 
engage  in  any  such  fight  within  one  year  from  and  after  the 
date  of  such  arrest. 

3.  In  default  of  such  recognizance,  the  justice  before  whom 
the  accused  has  been  brought  shall  commit  the  accused  to  the 
gaol  of  the  county,  district  or  city  within  which  such  inquiry 
takes  place,  or  if  there  is  no  common  gaol  there,  then  to  the 
common  gaol  nearest  to  the  place  where  such  inquiry  is  had, 
there  to  remain  for  the  space  of  one  year  or  until  he  gives  such 
recognizance  with  such  sureties. 

Origin]— ^.B.O.  1886,  ch.  153,  sec.  6. 

Priee  fight  offences]— See  sees.  2  (31),  104-108,  606,  627,  628,  1059. 
Consideration  of  release  following  imprisonment  in  default  for  two 
weeks] — See  sec.  1059. 
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Sheriff  May  Hammon  posse.— Prevent  the  fi^ht  and  arrest  persons 
present 

828.  If  any  sheriff  has  reason  to  believe  that  a  prize-fight  is 
taki>ng  place  or  is  about  to  take  place  within  his  jurisdiction 
as  such  sheriff,  or  that  any  persons  are  alx)ut  to  come  into  Canada 
at  a  point  within  his  jurisdiction,  from  any  plai^  outside  of 
Canada,  with  intent  to  engage  in,  or  to  he  concerned  in,  or  to 
attend  any  prixe-fight  within  Canada,  he  shall  forthwith  summoir 
a  force  of  the  inhabitants  of  his  district  or  coimtv  sufficient 
for  the  purpose  of  suppressing  and  preventing  sucli  fight. 

2.  Such  sheriff  shall  with  their  aid,  suppress  and  prevent  the 
same,  and  arrest  all  persons  present  thereat,  or  who  come  into 
Canada  as  aforesaid,  and  shall  take  them  before  a  justice  to  be 
dealt  with  according  to  law. 

Oriffiri] — B.S.C.  1886,  ch.  153,  sec.  7. 

Priee  fight  offences} — Code  sec.  2,  sub-sec.  (31),  104-108,  627,  628, 
1059. 

Information  for  search  warrant* — Form. 

6SS9.  Any  justice  who  is  satisfied^ by  information  upon  oath 
in  form  1,  that  there  is  reasonable  ground  for  believing  that 
there  is  in  any  building,  receptacle,  or  place, — 

(a)  anything  upon  or  in  respect  of  which  any  offence 
against  this  Act  has  been  or  is  suspected  to  have 
been  committed;  or, 

(6)  anything  which  there  is  reasonable  ground  to  believe 
will  afford  evidence  as  to  the  commission  of  any 
such  offence;  or, 

(c)  anything  which  there  is  reasonable  ground  to  believe  is 

intended  to-be  used  for  the  purpose  of  committing 

any  offence  against  the  person  for  which  the  offender 

may  be  arrested  without  warrant; 

may  at  any  time  issue  a  warrant  under  his  hand  authorizing 

some  constable  or  other  person  named  therein  to  search  such 

building,  receptacle  or  place,  for  any  such  thing,  and  to  seize 

and  carry  it  before  the  justice  issuing  the  warrant,  or  some  other 

justice  for  the  same  territorial  division  to  be  by  him  dealt  with 

according  to  law. 
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On^in]->€ode  of  1892,  sec.  569;  B.8.C.  18«6,  ch.  174,  sees.  51  and  62. 

Search  warrants  generally] — The  Criminal  Code  (sec.  629  et  seq.) 
provides  for  the  issue  of  search  warrants  in  a  variety  of  cases.  The 
common  law  authorized  the  issue  of  a  search  warrant  only  in  the  case  of 
larceny  or  suspected  larceny:  Encyclopaedia  of  the  Laws  of  England, 
2nd  ed.,  vol.  13,  tit.  "  Search  Warrants,"  p.  199;  Jones  v.  German  [1896] 
2  Q.B.  418  and  [1897]  1  Q.B.  374;  Ho  Quong  v.  Cuddy,  (1914)  7 
W.W.R.  797  (AKa.). 

It  would  seem  that  the  effect  of  sec.  629  upon  the  common  law  war- 
rant for  stolen  goods  must  be  either  to  supersede  entirely  the  common 
law  warrant  or  to  make  it  subject  to  the  same  requirements  as  the  Code 
demands  for  a  search  warrant  in  respect  of  any  offence. 

A  search  warrant  issued  under  sec.  629  is  a  judicial  proceeding,  and 
may  be  removed  by  cerUarari,  B.  v.  Kehr.,  11  Can.  Cr.  Cas.  52,  11  0.ii.K. 
517;  B.  v.  Frain  (1915),  24  Can.  Cr.  Cas.  389  (Sask.) ;  B.  v.  Bender 
(1916),  36  O.L.B.  378,  26  Can.  Cr.  Cas.  393,  10  O.W.N.  102. 

A  search  warrant  for  liquors  may  be  issued  under  the  Canada 
Temperance  Act  without  first  laying  a  charge  against  the  custodian  of 
the  liquors  for  keeping  them  for  sale.  Townsend  v.  Cox,  12  Can.  Cr. 
Caa.  509,  [1907^  A.C.  514. 

See  as  to  warrants  to  search  for  intoxicating  liquor  under  various 
liquor  laws:  Townsend  v.  Beckwith,  42  N.S.B.  307,  14  Can.  Cr.  Caa. 
353;  B.  V.  Heffeman,  13  Ont.  B.  616;  Ex  parte  Dewar,  39  N.B.B.  143; 
Ex  parte  McCleave,  35  N.B.B.  IpO ;  B.  v.  Le  Blanc,  41  N.B.B.  99,  21  Can. 
Cr.  Cas.  221,  12  E.L.B.  66,  Ex  parte  Doyle,  B.  v.  Lawlor,  27  Can.  Cr. 
Cas.  60,  42  N.B.B.  244;  B.  v.  Swarts,  37  O.L.B.  103,  27  Can.  Cr.  Caa. 
90;  B.  V.  McGarry,  24  Ont.  B.  52. 

Form  of  information  to  obtain  search  warrant] — See  Code  form  1, 
following  sec.  1152. 

Information  for  search  warrant] — The  information  on  oath  for  the 
purpose  of  getting  a  search  warrant  is  distinct  from  that  required  under 
Code  sec.  654  for  a  warrant  to  arrest  the  suspected  person.  Ex  parte 
Cavanagh,  34  N.B.B.  1,  2  Can.  Cr.  Cas.  267. 

If  the  information  discloses  no  criminal  offence,  the  search  warrant 
issued  upon  it  will  be  set  aside.  B.  v.  Frain  (1915),  24  Can.  Cr.  Cas. 
389  (Sask.).  So  also  if  the  information  does  not  state  the  causes  of 
suspicion  (Code  form  1) ;  B.  v.  Kehr,  11  O.L.B.  517,  11  Can.  Cr.  Cas. 
52;  B.  V.  Frain  (1915)  24  Can.  Cr.  Cas.  389;  B.  v.  Bender  (1916)  .H6 
O.L.B.  378,  26  Can.  Cr.  Cas.  393;  Boux  v.  Hewat  [1919]  1  W.W.B. 
530  (B.C.) 

"  May  "  issue  a  warrant] — ^By  the  Interpretation  Act,  B.S.O.  1906,  ch. 
1,  the  word  "may"  is  to  be  construed  as  permissive  and  the  word 
"shall"  as  imperative,  but  this  statutory  direction  is  subject  to  the 
express  qualification  that  the  context  does  not  otherwise  require.  Inter- 
pretation Act,  R.S.C.  1906,  ch.  1,  sec.  34.  The  word  "may"  does  not 
give  an  arbitrary  power  of  refusal  where  what  is  to  be  done  is  in  the 
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nature  of  a  public  duty,  but  it  rather  imports  a  judicial  discretion;  the 
official  empowered  is  to  consider  and  decide  upon  an  application  for  a 
search  warrant,  and  if  he  finds  the  contingency  exists  for  which  the 
statute  provides  the  remedy,  it  is  his  duty  to  apply  it  and  a  mandamns 
will  lie  for  his  refusal  to  hear  the  application.  Cameron  v.  Wait,  3 
A.B.  (Ont.)  193;  Bemardin  y.  Dufferin,  19  Can.  8.CJEL  581;  Dwyer 
V.  Port  Arthur,  21  Ont.  B.  175.  But  a  mandamus  will  not  lie  to  correet 
an  erroneous  decision  of  the  justices  upon  a  matter  of  judicial  dis- 
cretion as  distinguished  from  a  merely  ministerial  duty.  B.  v.  Middle- 
sex Justices,  9  A.  &  E.  546;  £e  White  and  Galbraith,  12  P.B.  (Ont.) 
513;  Ex  p.  Cook,  3  Can.  Cr.  Cas.  72;  B.  v.  Ettinger,  3  Can.  Cr.  Ca& 
387.  He  must  exercise  his  discretion  bona  fide  and  not  arbitrarily.  B. 
V.  Adamson,  1  Q.B.D.  201.  He  must  not  have  based  his  decision  upon 
considerations  not  recognized  by  the  law  or  have  so  misconstrued  the 
statute  as  to  have  practically  declined  a  jurisdiction  conferred  upon  him, 
or  he  will  be  subject  to  a  mandamus  order  from  a  superior  court. 
Foumier  v.  De  Montigny,  10  Que.  S.C.  292;  Re  Parke,  3  Can.  Or.  Cas. 
122,  30  Ont.  B.  498;  Be  Holland,  37  U.C.Q.B.  214;  B,  v.  Connolly,  20 
Ont.  B.  220;  B.  v.  Sanderson,  15  Ont.  B.  106;  Thompson  v.  Desnoyers, 
3  Can.  Cr.  Cas.  68. 

Form  of  search  warrant] — A  statutory  form  of  search  warrant  (Code 
form  No.  2)   foUows  Code  sec.  1152. 

A  search  warrant  signed  by  a  justice  acting  in  the  illness,  or  absence, 
or  at  the  request  of  a  police  magistrate,  and  having  no  jurisdiction 
otherwise,  should  include,  in  its  designation  of  the  justice,  such  fact, 
otherwise  the  warrant  is  invalid.    B.  v.  Lyons,  2  Can.  Cr.  Cas.  218. 

A   search  warrant  directing   the  constable  to   search   a   particular 

house  "  or  any  other  house  at  if  there  is  any  suspicion  that  the 

said  goods,  etc.,  be  in  such  house,"  is  bad,  as  it  delegates  to  the  con- 
stable the  duties  of  the  justice,  by  enabling  him  to  act  on  suspicions 
arising  in  his  mind  after  the  issue  of  the  warrant,  and  it  is  also  void 
for  uncertainty.     McLeod  v.  Campbell  (1894),  26  N.S.B.  458. 

Search  toarrant  to  state  the  offence} — The  search  warrant  must  dis- 
close on  its  face  the  alleged  offence  in  respect  of  which  it  was  issued. 
B.  v.  Le  Vesque  (1918),  42  D.L.B.  120  (N.B.) ;  B.  v.  Frain  (1915), 
24  Can.  Cr.  Cas.  389  (Sask.).  The  warrant  may  be  invalidated  by 
material  defects  in  the  information.  B.  v.  Frain,  supra;  B.  v.  Kehr,  11 
O.L.B.  617,  11  Can.  Cr.  Cas.  52. 

Execution  of  search  warrant] — The  search  warrant  is  to  be  executed 
by  day  unless  it  shows  on  its  face  that  the  justice  has  authorized  that 
it  be  executed  at  night.  Code  sec.  630.  "  Day  "  is  from  6  a.m.  to  9 
p.m.,  and  night  is  from  9  p.m.  to  6  a.m.    See  Code  sec.  2,  sub-sec.  (23). 

If  a  constable  is  the  aggrieved  person,  and  not  merely  an  informant 
in  his  official  capacity,  the  search  warrant  should  not  be  executed  by 
him  in  his  own  case.  Condell  v.  Price,  1  Hannay  (N.B.)  333;  Powell 
V.  Wniiamson  (1843),  1  U.C.Q.B.  154;  B.  v.  Belyea  (1915),  43  N.B.B. 
375,  24  Can.  Cr.  Cas.  395. 
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In  Hamilton  v.  Galder,  23  N.B.R.  373,  it  is  said  that  where  the 
search  warrant  is  for  stolen  goods,  some  one  (the  owner,  if  he  is  com- 
plainant), who  can  point  the  goods  out,  usually  accompanies  the  officer 
in  the  execution  of  the  warrant  for  the  purpose  thait  on  his  pointing  and 
declaration  the  officer  may  judge  whether  or  not  they  are  the  goods 
mentioned  in  the  warrant;  the  constable's  duty  is  to  judge  and  deter- 
mine them'  to  be  such  goods  before  he  takes  or  removes  them. 

lAunock  V.  Brown  (1819),  2  B.  &  Aid.  593,  106  E.R.  482,  was  a  case 
of  a  search  warrant  under  a  statute  (22-23  Car.  II,  ch.  25,  sec.  2)  which 
empowered  game  keepers  and  other  persons,  authorized  by  warrant  under 
the  hand  and  seal  of  any  justice  of  the  peace  for  the  county  in  the 
day  time  to  search  the  houses,  outhouses,  or  other  places  of  certain  per- 
sons for  guns,  bows,  greyhounds,  etc.,  and  to  seize,  detain  and  keep  the 
same,  etc.  The  court  en  banc  of  four  judges,  affirming  the  decision  of 
the  trial  judge,  held  that  a  search  warrant  under  the  statute  was  un- 
lawfully executed,  inasmuch  as  uo  demand  of  admittance  had  been 
made  before  breaking  open  the  outer  door  of  the  dwelling-house  of  the 
plaintiff's  house.  This  rule  is  applicable  to  all  search  warrants  or 
orders  for  search  of  a  dwelling-house  unless  it  is  clear  from  the  eftatute 
authorizing  the  search  warrant  that  a  demand  to  open  is  not  necessary. 
Wah  Kie  v.  Cuddy  (No.  2),  23  Can.  Cr.  Cas.  383,  387,  7  W.W.B.  797 
(Alta.). 

In  Hodder  v.  Williams  [18951  2  Q.B.  663,  the  statement  made  in 
Smith's  Leading  Cases  in  the  notes  to  Semayne's  Case,  5  Coke  91,  is 
approved :  "  The  maxim  that  '  a  man's  house  is  his  castle '  only  extends 
to  his  dwelling-house;  therefore  a  bam  or  outhouse,  not  connected  wiUi 
the  dwelling-house,  may  be  broken  open  in  order  to  levy  an  execution 
(Penton  v.  Brown,  1  Sid.  181,  186),  but  not  to  make  a  distress  for  rent: 
Brown  v.  Glenn,  16  Q.B.  254." 

In  the  execution  of  a  searcli  warrant  or  order  for  search,  where  the 
place  is  not  a  dwelling-house,  or  a  room  or  other  place — "*  parcel  of  a 
house"  (Penton  v.  Brown,  1  Keb.  698,  1  Sid.  186) — ^the  police  officer 
executing  it  must  have  the  search  warrant  with  him,  in  order  to  exhibit 
it  for  inspection  if  it  is  asked,  and  in  that  case  produce  it  and  permit 
inspection  of  it  (Code  sec.  40),  but  he  need  not  under  all  circumstances 
first  demand  an  entrance  or  signify  the  cause  of  his  coming.  Wah  Kie 
V.  Cuddy  (No.  2),  23  Can.  Cr.  Cas,  383,  7  W.W.B.  797,  8  A.L.R.  111; 
R.  V.  Sloan,  18  Ont.  App.  R.  482. 

The  law  is  careful  to  protect  the  rights  and  liberty  of  the  subject, 
and  if  a  peace  officer  or  any  other  person  invades  a  house  or  home 
without  authority  he  is  a  trespasser,  and  the  occupant  is  justified  in 
using  force  to  either  eject  or  prevent  him  from  carrying  out  what  he 
may  claim  to  be  a  privilege,  but  which  he  has  not  the  proper  authority 
to  exercise.     R.  v.  Lyons,  2  Can.  Cr.  Cas.  218. 

An  action  will  lie  for  wrongfully  issuing  and  executing  a  search 
warrant.     See  cases  cited  in  Stephen  on  Malicious  Prosecution,  pp.  7, 
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8  and  24 ;  Clerk  &  Liudsell's  Law  of  Torts,  4th  ed.,  pp.  642-3 ;  and  p»r 
ticularly  Elsee  v.  Smith  (1822),  1  D.  &  R.  97;  Grainger  v.  HUl  (1838), 
4  Bing.  N.C.  212;  Hope  v.  Evered,  17  Q.B.D.  338.  See  also  Quart* 
Hill  Conaolidated  Gold  Mining  Co,  v.  Eyre  (1883),  11  Q.B.D.  $74; 
Willinsky  v.  Anderson  (1909).  10  O.L.R.  437;  Matthews  v.  Jenkins 
(1907),  3  E.L.R.  577;  Codd  v.  Cabe,  LJi.  1  Ex.  D.  352;  Sleeth  v. 
Hurburt,  3  Can.  Cr.  Cas.  197. 

In  an  action  for  malicious  prosecution,  in  which  the  plaintiff  was 
nonsuited,  it  appeared  that  a  magistrate,  upon  the  information  of  the 
defendant  that  the  plaintiff  unlawfully  had  and  kept  in  his  possession 
a  dog  belonging  to  the  defendant,  has  issued  a  search  warrant  to  a  con- 
stable, who  took  the  dog,  against  plaintiff's  protest.  An  information 
was  then  laid  by  the  constable  to  the  same  effect,  and  a  summons  issned 
against  plaintiff,  on  the  return  of  which,  on  plaintiff's  counsel  objecting 
that  no  offence  was  shown,  the  information  was  amended,  and  the 
plaintiff  was  charged  with  stealing  the  dog,  which  charge  was  dis- 
missed: Held,  that  the  matter  having  been  fairly  stated  to  the  magis- 
trate by  defendant,  he  was  not  liable  for  the  erroneous  view  of  the 
magistrate  as  to  his  jurisdiction  in  issuing  the  warrant  and  summons; 
but,  held,  also,  that  there  being  evidence  that  the  defendant  had 
assented  to  the  amendment,  he  was  not  justified  in  charging  the  plaintiff 
with  thefti  beoause  he  believed  the  dog  was  his  own;  the  real  question 
being,  not  whether  the  defendant  believed  the  dog  to  be  his,  but  whether 
he  believed  that  the  plaintiff  had  stolen  him,  and  that  the  ease  should 
have  been  left  to  the  jury.  Pring  v.  Wyatt,  5  O.L.R.  505,  7  Can.  Cr. 
Gas.  60. 

Justifying  under  erroneous  or  irregular  warrant} — See  sees.  24-29| 

Montreal} — The  Clerk  of  the  Peace  or  Deputy  Clerk  of  the  Peac« 
at  Montreal  has  all  the  powers  of  a  justice  under  sec.  629  to  643  in- 
clusive.    Code  sec.  605. 

Jurisdiction  of  Ontario  police  Tnagistrates  as  to  search  warrants} — 
See  Ont.  statutes  1916,  ch.  24,  sec.  15. 

Execotfon  of  search  warrants  outside  of  Jurisdiction. 

629a.  If  the  building,  receptacle,  or  place  in  which  such 
thing  as  aforesaid  is  reputed  to  be  is  in  some  other  county  or 
territorial  division,  the  justice  may  nevertheless  issue  his  warrant 
in  like  form  modified  according  to  the  circumstances,  and  such 
warrant  may  be  executed  in  such  other  county  or  territorial 
division  upon  being  endorsed  by  some  justice  of  that  county 
or  territorial  division,  such  endorsement  to  be  in  form  2a,  or 
to  the  like  effect. 

Origin]— -8-9  Edw.  VII,  Can.,  ch.  9,  sec.  2. 

Endorsement  of  search  warrant  from  another  county} — This  section 
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enables  a  search  warrant  to  be  executed  outside  of  the  jurisdiction  of 
the  magistrate  by  whom  it  is  issued  on  being  endorsed  by  a  justice 
of  the  county  in  which  it  is  to  be  executed  in  accordance  with  the  new 
form  2a,  added  in  1909. 

Search  warrant— Fomu— Execution. 

630.  Every  search  warrant  shall  be  executed  by  day,  unless 
the  justice  shall  by  the  warrant  authorize  the  constable  or  other 
person  to  execute  it  at  night. 

2.  Every  search  warrant  may  be  in  form  2,  or  to  the  like 
effect. 

Origin}— Code  of  1892,  sec.  569;  U.S.C.  1886,  ch.  50,  sec.  101. 
Form  of  warrant  to  search]— Code  form  2  following  sec.  1152. 

Detention  of  things  seised^— Restoration. 

831.  When  any  such  thing  is  seized  and  brought  before  a 
justice^  he  may  detain  it^  taking  reasonable  care  to  preserve  it 
till  the  conclusion  of  the  investigation ;  and^  if  any  one  is  com- 
mitted for  trial,  he  may  order  it  further  to  be  detained  for  the 
purpose  of  evidence  on  the  trial. 

2.  If  no  one  is  committed,  the  justice  shall  direct  such  thi<ig 
to  be  restored  to  the  person  from  whom  it  was  taken,  except  in 
the  cases  next  hereinafter  mentioned,  unless  he  is  authorized 
or  required  by  law  to  dispose  of  it  otherwise. 

OHginl— Code  of  1892,  sec.  569;  R.S.C.  1886,  ch.  50,  aec,  101. 

Goods  in  custodia  legis] — Liquor  consigned  to  McK.  was  seized  under 
a  search  warrant  issued  under  Part  II  of  the  Canada  Temperance  Act, 
il.S.C.  1906,  ch.  152,  sec.  136,  on  infonnatiou  of  C,  a  liquor  liconso 
Inspector,  and  given  into  C.'s  custody  for  safe  keeping.  The  warrant 
was  issued  by  the  proper  officer  and  was  regular  and  valid  on  its  face. 
AlcK.  replevied  the  goods  from  C,  who  put  in  a  claim  of  property 
under  C.S.N.B.  1903,  ch.  iii,  sec.  361:  Held,  that  the  replevin  was  not 
maintainable  and  that  C.  was  entitled  to  retain  possession  of  the  liquor 
until  it  should  be  disposed  of  according  to  law,  such  possession  being 
necessary  to  the  carrying  out  of  the  Act.  McKeen  v.  Colpitts,  39  N.H.it. 
256,  14  Can.  Cr.  Cas.  488.  But  replevin  has  been  maintained  where  the 
claimant  was  a  stranger  to  the  search  warrant  proceedings  and  proved 
(»wnership  of  the  goods  which  were  in  possession  of  another  when  8eiBe<l 
under  a  search  warrant  for  liquors.    Fraser  v.  Watters,  41  N.8.B.  201. 

And  see  O'NeU  v.  Attorney-General,  26  S.C.B.  122. 
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Forged  bank  note,  etc,  found  may  be  deBtroyed.— Counterfeit  eoln 
to  be  defaced. 

832.  If  under  any  such  warrant  there  is  brought  before  any 
justice  any  forged  bank  note,  bank  note-paper,  instrument  or 
other  thing,  the  possession  whereof  in  the  absence  of  lawful 
excuse  is  an  offence  under  any  provision  of  this  or  any  other 
Act,  the  court  to  which  any  such  person  is  committed  for  trial 
or,  if  there  is  no  commitment  for  trial,  such  justice  may  cause 
such  thing  to  be  defaced  or  destroyed. 

« 

2.  If  under  any  such  warrant  there  is  brought  before  any 
justice,  any  counterfeit  coin  or  other  thing  the  possession  of 
which  with  knowledge  of  its  nature  and  without  lawful  excuse 
is  an  indictable  offence  under  any  provision  of  Part  IX,  every 
such  thing  so  soon  as  it  has  been  produced  in  evidence^  or  so 
soon  as  it  appears  that  it  will  not  be  required  to  be  so  produced, 
shall  forthwith  be  defaced  or  otherwise  disposed  of  as  the  justice 
or  the  court  directs. 

Origin]— Code  of  1892,  sec.  569;  RS.C.  1886,  ch.  174,  sees.  55  and 
56. 

PoMesHoh  of  forged  hank  noies^ — See  see.  550. 

Possession  of  counterfeit  coins'] — See  sees.  561,  563. 

Selinre  of  exploslTes*— Forfeiture^— Applleatlon  of  proceeds. 

633.  Every  person  acting  in  the  execation  of  any  such  war- 
rant may  seize  any  explosive  substance  which  he  has  good  cause 
to  suspect  is  intended  to  be  used  for  any  unlawful  object,  and 
shall,  with  all  convenient  speedy  after  the  seizure,  remove  the 
same  to  such  proper  place  as  he  thinks  fit,  and  detain  the  same 
until  ordered  by  a  judge  of  a  superior  court  to  restore  it  to  the 
person  who  claims  the  same. 

2.  Any  explosive  substance  so  seized  shall,  in  the  event  of  the 
person  in  whose  possession  the  same  is  found,  or  of  the  owner 
thereof,  being  convicted  of  any  offence  under  any  provision  of 
Part  II,  relating  to  explosive  substances,  be  forfeited;  and  the 
same  shall  be  destroyed  or  sold  under  the  direction  of  the  court 
before  which  such  person  is  convicted. 
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3.  In  the  case  of  sale,  the  proceeds  arising  therefrom  shall  bo 
paid  to  the  Minister  of  Finance,  for  the  public  uses  of  Canada. 

Ori<7in]— Code  of  1892,  sec.  569;  R.8.C.  1886,  ch.  50,  sees.  11  and  12. 

Offences  relating  to  explosive  ttMhatances^ — See  sees.  2  (14),  111-114, 
1279,  280,  594,  633. 

Offenalfe  weapons  selie^L— Bestorstion  or  safe  oustody. 

634.  If  offensive  weapons  believed  to  be  dangerous  to  the 
public  peace  are  seized  under  a  search  warrant  the  same  shall  bo 
kept  in  safe  custody  in  such  place  as  the  justice  directs,  unless 
tlie  owner  thereof  proves,  to  the  satisfaction  of  such  justice, 
that  such  offensive  weapons  were  not  kept  for  any  purpose 
dangerous  to  the  public  peace. 

2.  Any  person  from  whom  any  such  offensive  weapons  are 
so  taken  may,  if  the  justice  upon  whose  warrant  the  same  are 
taken,  upon  application  made  for  that  purpose,  refuses  to  restore 
the  same,  apply  to  a  judge  of  a  superior  or  county  court  for  the 
restitution  of  such  offensive  weapons,  upon  giving  ten  days' 
previous  notice  of  such  application  to  such  justice;  and  such 
judge  shall  make  such  order  for  the  restitution  or  safe  custody 
of  such  offensive  weapons  as  upon  such  application  appears  to 
him  to  be  proper. 

Ortptn]— Code  of  1892,  sec.  569;  R.S.C.  1886,  ch.  149,  sees.  2  and  X 

Saope^ed  9ooiB«  instrnBcatB  or  tldai^  seised*— Wbea  owaer'eaiinot 
be  fonnd«— Forfeiture. 

835.  If  goods  or  things  by  means  of  which  it  is  suspected 
that  an  offence  has  been  committed  against  any  provision  of 
Part  VIT  relating  to  forgery  of  trade  marks  and  fraudulent 
marking  of  merchandise,  are  seized  under  a  search  warrant,  and 
brought  before  a  justice,  such  justice  and  one  or  more  other 
justice  or  justices  shall  determine  summarily  whether  the  same 
are  or  are  not  forfeited  under  the  said  Part. 

2.  If  the  owner  of  any  goods  or  things  which,  if  the  owner 
thereof  had  been  convicted,  would  be  forfeited  under  this  Act, 
is  unknown  or  cannot  be  found,  an  information  or  complaint 
may  bo  laid  for  the  purpose  only  of  enforcing  such  forfoituro, 
and  the  said  justice  may  cause  notice  to  be  advertised  stating 
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that  unless  cause  is  shown  to  the  contrary  at  the  time  and  place 
named  in  the  notice,  such  goods  or  things  will  be  declared 
forfeited. 

3.  At  such  time  and  place  the  justice,  unless  the  owner,  or 
some  person  on  his  behalf,  or  other  person  interested  in  the 
goods  or  things,  shows  cause  to  the  contrary,  may  declare  such 
goods  or  things,  or  any  of  them,  forfeited. 

Origin]— Code  of  1892,  sec.  569;  51  Vict,  Can.,  ch.  41,  sec.   14. 
Forgery  of  trade  marks  and  fraudulent  marking  of  merchandise^ — 
.See  sees.  335-337,  341,  342,  486-495,  635,  1039,  1040. 

Seareh  for  pnUk  stores  by  peace  officer  deputed* — When  deemed 
deputed. 

836.  Any  constable  or  other  peace  officer,  if  deputed  by  any 
public  department,  may,  within  the  limits  for  which  he  is  such 
constable  or  peace  officer,  stop,  detain  and  search  any  person 
reasonably  suspected  of  having  or  conveying  in  any  manner 
any  public  stores,  stolen  or  unlawfully  obtained,  or  any  vessel, 
boat  or  vehicle  in  or  on  which  there  is  reason  to  suspect  that 
any  public  stores  stolen  or  unlawfully  obtained  may  be  found. 

2.  A  constable  or  other  peace  officer  shall  be  deemed  to  be 
deputed  within  the  meaning  of  this  section  if  he  is  deputed 
by  any  writing  signed  by  the  person  who  is  the  head  of  such 
department,  or  who  is  authorized  to  sign  documents  on  behalf 
of  such  department. 

On/7tn]— Code  of  1892,  sec.  570. 
*'Fublic  *tor<?«  "]— See  definition  in  sec.  2  (28). 
**  Public  department '^'\ — See  definition  in  sec.  2   (27). 
Offences  relating  to  unlawful  possession  of  public  stores'} — See  secH. 
2   (28),  432-437,  636,  991. 

Search  wamiiit  for  gi>ld,   silver,  ore  or  quartz. -Restoration.-- 
AppeaL 

037.  On  complaint  in  writing  made  to  any  justice  of  the 
county,  district  or  place,  by  any  person  interested  in  any  mining 
claim,  that  mined  gold  or  gold-bearing  quartz,  or  mined  or 
unmanufactured  silver  or  silver  ore,  is  unlawfully  deposited  in 
any  place,  or  held  by  any  person  contrary  to  law,  a  general 
search  warrant  may  be  issued  by  such  justice,  as  in  the  case  of 
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stolen  goods,  including  any  number  of  places  or  persons  named 
in  such  complaint. 

2.  If,  upon  search,  any  such  gold  or  gold-bearing  quartz  or 
silver  or  silver  ore  is  found  to  be  unlawfully  deposited  or  held, 
the  justice  shall  make  such  order  for  the  restoration  thereof  to 
the  lawful  owner  as  he  considers  right. 

3.  The  decision  of  the  justice  in  such  case  is  subject  to  appeal 
as  in  ordinary  cases  coming  within  the  provisions  of  Part  XV. 

Origin]— Code  of  1892,  sec.  571;  R.S.C.  1886,  ch.  174,  sec.  53. 

Appeal  from  restoration  order} — See  sec.  649  et  seq. 

Security  on  appeal  from  restoration  order"] — ^In  cuie  of  an  appeal 
from  the  order  of  a  justice  pursuant  to  sec.  637  for  the  resfcoration  of 
gold  or  gold-bearing  quartz,  or  silver  or  silver  ore,  the  appeUant  shaU 

* 

give  security  by  recognizance  to  the  value  of  the  said  property  to  prose- 
cute his  appeal  at  the  proper  sittings  of  the  court,  and  to  pay  such 
costs  as  are  awarded  against  him.  Oode  sec.  750  (d)  as  amended  Can. 
Statutes,  1909. 

Montreal] — The  Clerk  of  the  Peace  or  Deputy  Clerk  of  the  Peace 
at  Montreal  has  all  the  powers  oi^  a  justice  under  seca.  629  to  643 
inclusive.    Code  sec.  605. 

Unlawful  possession  of  unmanufactured  gold  or  silver  ore] — Sec 
sees.  353,  378,  424,  424a,  637,  750  (d),  866,  893. 

Search  for  timber,  etc^  unlawfully  detained. 

838.  If  any  constable  or  other  peace  oflScer  has  reasonable 
cause  to  suspect  that  any  timber,  mast,  spar,  saw-log  or  other 
description  of  lumber,  belonging  to  any  lumberman  or  owner 
of  lumber,  and  bearing  the  registered  trade  mark  of  such  luml>er- 
man  or  owner  of  lumber,  is  kept  or  detained  in  any  saw-mill, 
mill-yard,  boom  or  raft,  without  the  knowledge  or  consent  of 
the  owner,  such  constable  or  other  peace  officer  may  enter  into 
or  upon  such  saw-mill,  mill-yard,  boom  or  raft,  and  search  or 
examine  for  the  purpose  of  ascertaining  whether  such  timber, 
mast,  spar,  saw-log  or  other  description  of  lumber  is  detained 
therein  without  such  knowledge  or  consent. 

Origin]— Code  of  1892,  sec.  572;  B.8.C.  1886,  ch.  174,  see.  54. 
Fraudulent  appropriation  of  drift  timber] — See  sec.  394. 
Theft  generally] — Bee  sees.  347,  386. 
Receiving  stolen  property] — See  sees.  399-403. 
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8eareh  for  liquor  near  His  Ibijestjr's  reBsels*— Forfeiture. 

039.  Any  oflBcer  in  His  Majesty's  service,  any  warrant  or 
petty  oflScer  of  the  navy,  or  any  non-conunissioned  oflBcer  of 
marines,  with  or  without  seamen  or  persons  under  his  command, 
may  search  any  boat  or  vessel  which  hovers  about  or  approaches, 
or  which  has  hovered  about  or  approached,  any  of  His  Majesty's 
ships  or  vessels  mentioned  in  sec.  141,  and  may  seize  any  intoxi- 
cating liquor  found  on  board  such  boat  or  vessel ;  and  the  liquor 
so  found  shall  be  forfeited  to  the  Crown. 

Origin]— Sec.  573,  Code  of  1892;  50-61  Vict.,  Can.,  ch.  46,  see.  a. 
Illegally  conveying  liquor  to  HM,  ghipa] — See  see.  141. 

« 

Search  for  women  In  house  of  Ill-fame. — Warrant  to  search  house. 

640.  Whenever  there  is  reason  to  Ijelieve  that  any  woman 
or  girl  mentioned  in  sec.  216  of  this  Act,  has  been  inveigled  or 
enticed  to  a  house  of  ill-fame  or  assignation,  then  upon  complaint 
thereof  being  made  under  oath  by  the  parent,  husband,  master 
or  guardian  of  such  woman  or  girl,  or  in  the  event  of  sucJi 
woman  or  girl  having  no  known  parent,  husband,  master  or 
guardian  in  the  place  in  which  the  offence  is  alleged  to  ha\. 
been  committed,  by  any  other  person,  to  any  justice,  or  to  t 
judge  of  any  court  authorized  to  issue  warrants  in  cases  of  alleged 
ofEences  against  the  criminal  law,  such  justice  or  judge  may  issue 
a  warrant  to  enter,  by  day  or  night,  such  house  of  ill-fame  or 
assignation,  and  if  necessary  use  force  for  the  purpose  of  effecting 
8Qch  entry  whether  by  breaking  open  doors  or  otherwise,  and  to 
search  for  such  woman  or  girl,  and  bring  her  and  the  person  or 
persons  in  whose  keeping  and  possession  she  is,  before  sucli 
justice  or  judge,  who  may,  on  examination,  order  her  to  be 
delivered  to  her  parent,  husband,  master  or  guardian,  or  to  be 
discharged,  as  law  and  justi<*e  require. 

Ori/7tn]— Code  of  1892,  aec.  574;  B.S.C.  1886,  ch.  157,  sec.  7. 

Search  of  houne  of  ill-fame} — Sees.  640  and  643  of  the  Co<l« 
Authorize  the  issue  of  a  warrant  for  search  of  houses  suspected  of  beinfj: 
Imwdy-hooses  and  the  arrest  without  further  warrant  of  offenders  found 
therein.  B.  v.  Miller  (1913),  25  W.L.E.  296  (Alia.);  B.  v.  Marceau, 
7  W.W.B.  1174  (Alta.);  and  since  the  amendment  of  sec.  641,  in  1913. 
the  latter  section  also  applies  to  common  bawdy-houses  and  other  classes 
of   disorderly  houses   as   defined   by  sec.   228.    B.   v.  Shaak  [1918]  3 
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W.W.R.  889   (Alta.).     There  may  be  caoes  withiu  sec.  640  which  aru 
not  within  sec.  641,  and  vice  versa. 

Procuring  for  immoral  purpoaes] — See  sec.  216. 
Order  to  search  disorderly  hottse  and  arrest  all  persons  found  therein  \ 
See  sec  641. 

Obstructinff  peace  officer  entering  disorderly  hause'\ — See  aecB.  230, 
169. 

Montreal] — The  Clerk  of  the  Peace  or  Deputy  Clerk  of  the  Peace 
at  Montreal  has  all  the  powers  of  a  justice  under  sees.  629  to  643  in- 
clusive.    Code  sec.  605. 

Search  In  disorderly   honses.— Order  for  (»eiirclu— DeRtmellon  of 
property  seised. 

641.  If  a  constable  or  other  peace  officer  of  any  city,  town, 
incorporated  village  or  other  municipality  or  district,  organized 
or  unorganized,  or  place,  reports  in  writing  to  the  mayor  or 
chief  magistrate,  or  to  the  police,  stipendiary  or  difltriet  magiB- 
trate  of  such  city,  town,  incorporated  village  or  other  muni- 
cipaiity,  district  or  place,  or  to  any  police  or  stipendiary  magis- 
trate having  jurisdiction  there,  or,  if  there  be  no  such  mayor 
or  chief  magistrate,  or  police  stipendiary  or  district  magistrate, 
to  any  justice  having  such  jurisdiction,  that  there  are  good 
grounds  for  believing,  and  that  he  does  believe,  that  any  house, 
room  or  place  within  the  said  city  or  town,  incorporated  village 
or  other  municipality,  district  or  place  is  kept  or  used  as  a 
disorderly  house  as  defined  by  sec.  228;  or  for  betting,  wagering 
or  pool  selling  contrary  to  the  provisions  of  sec.  235,  or  for  the 
purpose  of  carrying  on  a  lotter}'  or  for  the  sale  of  lottery  tickets, 
or  for  the  purpose*  of  conducting  or  carrying  on  of  any  scheme, 
contrivance  or  operation  for  the  purpose  of  determining  the 
winners  in  any  lottery  contrary  to  the  provisions  of  sec.  236, 
whether  admission  thereto  is  limited  to  those  possessed  of  en- 
trance keys  or  otherwise;  such  mayor,  chief  magistrate,  police, 
stipendiary  or  district  magistrate  or  justice,  may,  by  order  in 
writing,  authorize  the  constable  or  other  peace  officer  to  enter 
and   search   any  such  house,   room  or  place  with  such  other 
constables  or  peace  officers  as  are  deemed  requisite  by  hi«i,  and 
such  peace  officer  or  peace  officers  may  thereupon  enter  and 
search  all  parts  of  such  house,  room  or  place  and  if  necessary 
may  use  force  for  the  purpose  of  effecting  such  entry,  whether 
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by  breaking  open  doors,  or  otherwise,  and  may  take  into  custody 
all  persons  who  are  found  therein,  and  may  seize  all  tables  and 
instruments  of  gaming,  wagering  or  betting  and  all  moneys 
and  securities  for  money  and  all  instruments  or  devices  for  the 
carrying  on  of  a  lottery,  or  of  any  scheme,  contrivance  or  opera* 
tion  for  determining  the  winners  in  any  lottery,  and  all  lottery 
tickets  and  all  intoxicating  liquors  and  all  opium  and  devices, 
pipes  or  apparatus  for  i)rcparing  or  for  smoking  or  inhaling 
opium  and  all  circulars,  advertisements,  printed  matter,  station- 
ery and  things  which  may  l)e  found  in  such  house  or  premises 
which  appear  to  have  been  used  or  to  be  intended  for  use  for 
any  illegal  purpose  or  business,  and  shall  bring  the  same  before 
the  person  issuing  such  order  or  any  justice,  to  be  by  him  dealt 
with  according  to  law.< 

2,  The  person  issuing  such  order,  or  the  justice  before  whom 
any.  person  is  taken  by  virtue  of  an  order  under  this  section, 
may  direct  that  any  money  or  securities  for  money  so  seized 
shall  be  forfeited  to  the  Crown  for  the  public  uses  of  Canada, 
and  that  any  other  thing  seized  shall  be  destroyed  or  otherwise 
disposed  of:  Provided  that  nothing  shall  be  destroyed  or  di»- 
poaed  of  pending  any  appeal  or  any  proceeding  in  which  the 
right  of  seizure  is  questioned  or  before  the  time  within  which 
such  appeal  or  other  proceeding  may  be  taken  has  expired. 

Ori^tnl— 3-4  Ge».  V,  Can.,  ch.  13,  sec.  21 ;  58-59  Vict.,  Can.,  eh.  40, 
nee  I',  Coda  of  1892,  aee.  575. 

Order  far  search  of  disorderly  howe] — The  order  may  specify  the 
time  of  the  search  as  between  a  certain  hour  on  one  date  and  another 
certain  Hour  on  the  second  day  following.  R.  v.  Shaak  [1918]  3  W.W.ii. 
889  (Alta.).  In  the  case  of  a  common  bawdy-house  it  may  recite  that 
it  appears  on  the  oath  of  the  informant  (naming  him)  that  there  is 
reason  to  suspect  that  the  keeper  and  inmates  of  a  common  bawdy-house 
are  concealed  in  the  house  or  premises  (giving  the  street  address  or 
other  identification),  and  may  authorise  and  require  the  officers  to  whom 
it  is  addressed  to  enter  the  premises  between  the  stated  hoars  and  to 
search  for  the  said  persons  and  bring  them  before  the  justice  issuing 
the  order  or  before  some  other  justice.  R.  v.  Shaak  [1918]  3  W.'W.R. 
889  (Alta.).  On  the  arrest  of  the  keepers  and  inmates  they  may  be 
held  until  a  charge  is  laid.  Their  names  may  not  be  known  until  after 
the  arrest,  but  when  the  identity  of  the  persons  who  are  keepers  or 
tttnates  is  then  disclosed,  information  should  be  laid  at  once  against 
them;  it  is  not,  however,  necessary  to  issue  personal  warrants  of  arrest 
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against  each  before  calling  on  the  accused  persons  in  custody  to  answer 
the  charge,  their  arrest  and  appearance  under  the  general  search  order 
being  suiiicient  for  that  purpose.     B.  v.  Bhaak  [1918]   3  W.W.E.  889 

Until  the  year  1913  the  authority  to  enter  and  search  as  given  oy 
the  sections  corresponding  to  the  present  sec.  641  had  been  confined  to 
gaming  and  betting  houses.  There  had  been  authority  to  "take  into 
custody  all  persons  who  are  found  therein/'  (U9  well  as  to  seize  tables 
and  instruments  of  gaming,  etc.  One  of  the  things  which  could  be  done 
with  the  persons  so  arrested  was  shown  by  the  provisions  of  sec.  642, 
which  authorized  the  magistrate  before  whom  they  were  brought  to 
examine  them  under  oath  in  regard  to  *'any  unlawful  gaming  in  the 
house,"  and  there  is  a  provision  in  sub-sec.  2  for  their  protection.  Then 
in  1913  the  wording  of  sec.  641  was  changed  so  as  to  give  the  authority 
to  search  in  the  case  of  suspicion  of  the  existence  of  a  "disorderly 
house"  generally  as  defined  by  sec.  228  which  covers  gaming  and  bet- 
ting houses  but  also  includes  houses  of  ill-fame.  But  while  this  in 
consequence  authorized  the  arrest  of  all  persons  found  in  such  a  house 
no  change  was  made  in  sec.  642,  so  that  the  authority  to  examine  under 
oath  is  still  confined  to  evidence  of  gaming.  Thus  the  purpose  of  arrest- 
ing persons  found  in  a  house  searched  in  consequence  of  suspicion  that 
it  is  a  bawdy-house  is  left  rather  obscure.  They  cannot  be  examined 
under  oath  for  evidence  that  the  place  was  being  kept  as  a  bawdy-house. 
Yet  there  is  undoubtedly  authority  to  take  them  into  custody.  While 
there  no  doubt  is  a  possibility  that  there  w^as  an  oversight  in  not  at  the 
same  time  amending  sec.  642,  still  the  court  must  endeavour  to  attribute 
some  sensible  purpose  to  the  provision  for  arrest;  and  it  was  said  in 
li.  V.  Shaak,  supra,  that  tiiere  would  seem  to  be  no  other  than  that 
they  may  be  held  pending  the  laying  of  a  charge  against  them,  and  no 
reason  why  this  should  not  also  apply  to  persons  arrested  in  a  gaming 
house,  although  a  special  additional  action  by  way  of  exaniination  is 
provided  in  their  case.  A  charge  should  be  laid  promptly,  otherwise 
there  would  be  a  way  open  for  oppression.  If  there  were  delay  habeas 
corpus  would  undoubtedly  lie.    B.  v.  Sbaak,  supra. 

Justification  of  search — Execution  of  search  %mder  a  search  order} — 
A  search  "  order "  under  sec.  641  is  probably  a  "  warrant "  so  as  to 
justify  the  person  authorized  in  its  execution,  although  the  suspected 
offence  may  not  be  proved,  if  the  order  was  legal  on  its  face.  See  sees. 
25-29.  But  no  more  force  is  to  be  used  than  is  reasonably  neoessary. 
Code  sec.  66;  Ho  Quong,  0t  oZ.  v.  Cuddy  (1914),  7  W.W.B.  797,  sub  nom. 
Wah  Kie  v.  Cuddy,  8  Alta.  LJR.  Ill,  23  Can.  Cr.  Cas.  383.  The  offieer 
must  have  the  search  order  with  him  to  show  if  inspection  is  asked  for. 
Ibid.;  Code  sec  40;  but  he  need  not,  under  all  oireumstanees,  first 
demand  an  entrance  or  signify  the  cause  of  his  coming  unless  the  plaee 
is  a  dwelling-house.  Ho  Quong  v.  Cuddy,  7  W.W.B.  797,  at  801 ;  Hodder 
V.  Williams  [1895]  2  Q.B.  663.    If  the  premises  to  be  searched  are  a 
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dwelling-house,  much  more  circumspection  would  be  called  for  than  in 
the  case  of  another  class  of  building.  Ho  Quong  v.  Cuddy,  7  W.W.K 
797,  801  (Alta.),  per  Beck,  J. 

Furthermore,  the  doctrines  of  English  law  require  that  when  the 
place  to  be  searched  is  a  "dwelling-house"  a  demand  to  open  must 
be  made  before  breaking  in,  and  this  applies  to  all  search  warrants  or 
orders  for  search  unless  it  is  clear  from  the  authorizing  statute  that 
such  demand  is  not  necessary.  Ho  Quong  v.  Cuddy,  7  W.W.B.  797 
(Aha.),  applying  Semayne's  case,  1  Smith's  L.C.  11th  ed.,  105;  Hodder 
V.  Williams  [1895]  2  Q.B.  663,  65  L.J.Q.B.  70.  And  where  the  place 
is  not  a  dwelling-house,  still  it  is  the  duty  of  the  police  officer  executing 
the  search  order  or  warrant  to  have  it  with  him  in  order  to  exhibit  it 
for  inspection  if  asked  and  in  that  event  to  produce  it  and  pennit 
Inspection  of  it.  Ho  Quong  v.  Cuddy,  7  W.W.B.  797,  801  (Alta.), 
citing  Penton  y.  Browne,  1  Keb.  (Eng.),  698. 

Time  of  searoh] — The  search  order  should  be  executed  promptly  for 
it  never  was  intelided  that  after  a  complaint  made  and  an  order  for 
search  given,  the  order  should  be  filed  away  without  any  attempt  to 
enforce  it  for  years,  and  yet  it  remain  operative.  The  premises  may  no 
longer  be  used  for  an  improper  purpose  and  '*it  would  be  contrary  to 
justice  that  the  stringent  provisions  of  this  section  should  be  put  in 
force  when  or  how  the  police  thought  proper."  Per  Drake,  J.,  in  B.  v. 
Ah  Sing  (1892),  2  B.G.B.  167. 

Penalty  for  being  "  found  in"  a  disorderly  ^<n«el— See  sec.  229. 

Form  of  seareh  order  on  a  gaming  oharge'] — '*  I  hereby  authorize 
you,  the  chief  constable,  or  inspector  or  sergeant  of  the  (Calgary)  police 
force,  to  enter  the  premises  (specifying  street  address  or  other  descrip- 
tion), with  such  constables  as  are  deemed  requisite  by  you  or  ^im, 
and  if  necessary,  to  use  such  force  for  the  purpose  of  effecting  such 
entry,  whether  by  breaking  open  doors  or  otherwise,  and  to  take  into 
custody  all  persons  who  are  found  therein  and  to  seize  all  tables  and 
instruments  of  gaming  and  all  money  and  security  for  money  found 
on  such  premises  and  -to  bring  the  same  before  me  or  such  other  justice 
as  may  be  presiding  in  my  stead,  to  be  by  me  or  him  dealt  with  accord- 
ing to  law." 

Munioipal  by-law  as  io  search  without  warranf] — It  has  been  held 
that,  having  regard  to  the  provisions  of  sec.  641  of  the  Criminal  Code. 
a  police  officer  is  not  justified  in  forcibly  entering  a  gaming  house 
without  warrant  or  permission  from  proper  authority,  notwithstanding 
the  provisions  of  a  municipal  by-law  purporting  to  authorize  him  so 
to  do.  Win  Ghit  v.  Johnson,  1  Sask.  L.B.  81,  affirmed  on  this  point 
on  varying  the  judgment.    Win  Gat  v.  Johnson,  1  S.L.B.  476. 

Penalty  for  obstructing  officer  entering  disorderly  homel — See  sees. 
230,  169. 

Bqit^pmeni  found  for  games  of  chance  to  be  frima  facie  evidence'l — 
dee  sec.  985,  986. 
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Obstruction  of  searpk  is  prima  facie  evidence  in  gaming  and  opium 
joint  oases] — See  sec.  986. 

Confiscation  of  gaming  and  lottery  equipmenti — In  a  case  under  the 
Ontario  Liquor  License  Act^  which  contained  a  similar  power  to  order 
U^e  destruction  of  liquor  seized,  it  was  held  that  the  goods  being  in  the 
custody  of  the  law,  and  under  the  jurisdiction  of  the  magistrate,  and 
the  destruction  Iteing  a  ministerial  act,  there  was  no  necessity,  in  the 
absence  of  statutory  requirement  or  other  authority,  for  the  direction 
to  the  police  officers  to  be  in  writing.  lug  Kon  v.  Archibald,  17  OX.R. 
484,  14  Can.  Cr.  Cas.  201. 

The  constitutional  right  to  provide  for  confiscation,  as  in  sec.  641, 
was  upheld  even  as  against  a  claimant  of  moneys  seized  who  was  not 
a  party  to  the  proceedings  before  the  magistrate,  the  process  being 
in  rem,  O'Neil  v.  Attorney -General  of  Canada,  26  Can.  8.C.B.  122,  1 
Can.  Cr.  Cas.  303. 

Finding  of  opium  joint  equipment  to  be  prima  facie  evideneel — 
See  sec.  986. 

Confiscation  of  equipment  of  opium  joint] — See  sees.  642a,  227a, 
228. 

Montreal] — The  Clerk  of  the  Peace  or  Deputy  Clerk  of  the  Peace  at 
Montreal  h^  all  the  powers  of  a  justice  under  sees.  629  to  643  inclusive. 
Code  sec.  6(J5. 

Maglstnite  may  require  any  person  apprehended  under  the  §eareh 
erd^r  to  be  examined  on  oatb«— Puaislimeiit  of  persons 
refusing  to  give  oTldenee.— Persons  making  a  fall  dlaeovery 
to  be  free  from  all  penaltlest  on  certlfieate. 

642.  The  person  issuing  such  order  or  the  justice  before 
whom  any  person  who  has  been  found  in  any  house,  room  or 
p]ace^  entered  in  pursuance  of  any  order  under  the  last  preceding 
section^  is  taken  by  virtue  of  such  order  may  require  any  suoh 
person  to  be  examined  on  oath  and  to  give  evidence  touching 
any  unlawful  gaming  in  such  house,  room  or  place,  or  touching 
any  act  done  for  the  purpose  of  preventing,  obstructing  or 
delaying  the  entry  into  such  house,  room  or  place,  or  any  part 
thereof;  of  any  constable  or  officer  authorized  to  make  such 
entry:  and  any  such  person  so  required  to  be  examined  as  a 
witness  who  refuses  to  make  oath  accordingly,  or  to  answer 
any  question,  shall  be  subject  to  be  dealt  with  in  all  respects 
as  any  person  appearing  as  a  witness  before  any  justice  or  court 
in  obedience  to  a  summons  or  subpoena  and  refusing  without 
lawful  cause  or  excuse  to  be  sworn  or  to  give  evidence,  may,  by 
law,  be  dealt  with. 
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i.  Every  pereon  so  required  to  be  examined  as  a  witness,  who, 
upon  such  examination,  makes  true  disclosure,  to  the  best  of 
his  knowledge,  of  all  things  as  to  which  he  is  examined  shall 
receive  from  the  judge,  justice,  magistrate,  examiner  or  other 
judicial  officer  before  whom  such  proceeding  is  had,  a  certificate 
in  writing  to  that  effect,  and  shall  be  freed  from  all  criminal 
prosecutions  and  penal  actions,  and  from  all  penalties,  forfeitures 
and  punishments  to  which  he  has  l>ecome  liable  for  anything 
done  before  that  time  in  respect  of  any  act  of  gaming  regarding 
which  he  has  been  so  examined,  if  such  certificate  states  thai 
such  witness  made  a  true  disclosure  in  respect  to  all  things  as 
to  which  he  was  examined;  and  any  action,  indictment  or  pro- 
ceedings pending  or  brought  in  any  court  against  such  witness 
in  respect  of  any  act  of  gaming  regarding  which  he  was  so 
examined,  shall  be  stayed,  upon  the  production  and  proof  of 
such  certificate,  and  upon  summary  application  to  the  court 
in  which  such  action,  indictment  or  proceeding  is  pending,  or 
any  judge  thereof,  or  any  judge  of  any  of  the  superior  courts 
of  any  province. 

Griffin]— U.B.G.  1886,  ch.  168,  sees,  8  and  9. 

Examination  under  oath  of  person  apprehended  under  search  order 
is  limited} — The  persons  arrested  in  a  bawdy-house  case  are  not  subject 
to  the  examination  under  oath,  at  least  as  regards  the  offence  of  keeping 
or  being  an  inmate  of  the  house;  R.  v.  Shaak  [1918]  3  W.W.B.  889 
(Alta.) ;  there  having  been  no  corresponding  amendment  to  sec.  642 
when  the  preceding  sec.  641  was  amended  in  1913,  so  as  to  apply  to 
disorderly  houses  generally  instead  of  being  limited  to  gaming  and 
betting  houses.  See  note  to  sec.  641.  But  it  would  seem  that  if  there 
bad  been  any  obstruction  of  the  officer  in  entering,  there  may  be  an 
examination  as  to  that,  apd  a  certificate  of  immunity  on  full  disclosure 
under  sec.  642  (2).  Sub-sec.  (2)  specifies  gaming,  but  is  not  in  terms 
restricted  to  gaming  eases  when  read  along  with  sec.  641. 

Incriminating  answers] — It  would  seem  advisable  that  the  witaess 
should  formaUy  object  to  answer  before  making  the  disclosure  de- 
manded by  this  section,  and  so  obtain  the  benefit  of  sec.  5  of  the  Canada 
Evidence  AcJ  in  case  it  applies,  a  point  which  does  not  appear  to  have 
been  decided. 

Befvaal  to  answer  #n  examination] — See  see.  678  as  to  witnesses  on 
a  preliminary  enquiry,  sec.  711  as  to  witnesses  in  a  summary  conviction 
pr0eee4ing>  see.  788  as  to  witnesses  on  a  summary  trial  under  Part  ZVI, 
and  Mes.  971*^77  as  to  witnesses  upon  the  trial  of  an  indictment. 
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Opwm  joints^ — The  procedure  of  sees.  641  and  642  is  made  applicable 
by  sec.  642a  on  the  raid  of  an  opium  joint'  and  the  persons  "  found  in  " 
may  be  compelled  to  make  disclosure  under  oath. 

Search  and  seizure  In  opium  Joints. 

642a.  The  provisions  of  sees.  641  and  642  shall  apply  to 
searches  in  opium  joints  and  to  tlie  seizure  of  devices,  pipes  or 
apparatus  for  preparing  for  smoking  or  inhaling,  or  for  smoking 
or  inhaling  opium,  and  all  couches,  beds  and  chairs  in  such 
joints,  and  to  the  proceedings  thereupon. 

Origin]— 8-9  Edw.  VII,  Can.,  ch.  9,  sec.  2. 

"  Opium  joirUs  '*] — For  dcfuiition  see  sec.  227a  ;  and  see  sees.  228, 
228a,  229,  229a,  230,  for  offences  relating  to  them. 

Search  warrant  for  vagrrant  concealed. 

643.  Any  stipendiary  or  police  magistrate,  mayor  or  warden, 
or  any  two  justices,  upon  information  before  them  made,  that 
any  person  described  in  Part  V  as  a  loose,  idle  or  disorderly 
person,  or  vagrant,  is  or  is  reasonably  suspected  to  be  harboured 
or  concealed  in  any  disorderly  house,  bawdy-house,  house  of 
ill-fame,  tavern  or  boarding-house,  may,  by  warrant,  authorize 
any  constable  or  other  person  to  enter  at  any  time  such  house 
or  tavern,  and  to  apprehend  and  bring  before  them  or  any  other 
justices,  every  person  found  therein  so  suspected  as  aforesaid. 

Orii^in]— Code  of  1892,  sec.  576;  B.8.C.  1886,  ch.  157,  sec  8. 
Vagranoyl — See  sees.  238,  239. 

Boarding-house] — Query  whether  a  lodging  house  as  distinguished 
from  a  boarding-house  is  included. 

Trials  under  Special  Provisiotifi. 
Trial  of  Juveniles. 

644.  The  trials  of  young  persons  apparently  under  the  age 
of  sixteen  years,  shall  take  place  without  publicity  and  separately 
and  apart  from  the  trials  of  other  nocusod  persons,  and  at  suit- 
able times  to  be  designated  and  ai)pointed  for  that  purpose. 

Origin] — Sec.  550,  Code  of  1892,  as  amended,  57-58  Vict.,  Can.,  ch. 
58,  sec.  1. 

JuvewUe  courts] — ^Where  Juvenile  courts  have  been  established  unde^ 
the  Juvenile  Delinquents  Act,  1908,  7-8  Edw.  VTI,  ch.  40,  as  amended 
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by  1912,  ch.  30,  and  1914,  ch.  39,  ite  proviuons  will  control  as  to  trials 
of  children  under  sixteen  years  of  age.  Tliat  Act  is  in  force  only  in 
saeh  places  as  may  be  designated  by  proclamation  in  the  Canada  Gaeette, 
and  when  the  Act  is  proclaimed,  any  provisions  of  the  Criminal  Code 
inconsistent  therewith  are  repealed  as  to  such  place.  7-8  Edw.  VII,  ch. 
40,  sec.  33.  It  provides  for  the  appointment  of  probation  officers,  the 
establishment  of  a  Juvenile  Court  by  either  Provincial  or  Federal  au« 
thority  to  deal  with  "  juvenile  delinquents  "  defined  by  sec.  2  to  be  boys 
or  girls  "apparently  or  actually  under  the  age  of  sixteen  years,"  who 
violate  any  provision  of  the  Criminal  Code,  chap.  146,  of  the  Revised 
Statutes,  1906,  or  of  any  Dominion  or  provincial  statute,  or  of  any  by- 
law or  ordinance  of  any  municipality,  for  which  violation  punishment 
by  fine  or  imprisonment  may  be  awarded;  or  who  is  liable  by  reason  of 
any  other  act  to  be  committed  to  an  industrial  school  or  juvenile 
reformatory,  under  the  provisions  of  any  Dominion  or  provincial  statute. 

The  commission  by  a  child  of  any  of  the  acts  so  enumerated  shall 
constitute  an  offence  to  be  known  as  a  delinquency  and  shall  be  dealt 
with  as  hereinafter  provided.    7-8  Edw.  VII,  Can.,  ch.  40,  sec.  3. 

See  B.  V.  Huffman  [1919]  1  W.W.B.  625  (Sask.). 

Except  as  provided  in  that  Act,  prosecutions  and  trials  under  the 
Act  shall  be  summary  and  shall,  mutatis  mutandis,  be  governed  by  the 
provisions  of  Part  XV  of  the  Criminal  Code,  in  so  far  as  such  pro- 
visions iire  applicable,  whether  or  not  the  act  constituting  the  offence 
charged  would  be  in  the  case  of  an  adult  triable  summarily;  provided 
that  whenever  in  such  provisions  the  expression  "justice"  occurs,  it 
shall  be  taken  in  the  application  of  such  provisions  to  proceedings  under 
this  Act  to  mean  "judge  of  the  Juvenile  Court,  or  justice  specially 
authorised  by  Dominion  or  provincial  authority  to  deal  with  juvenile 
delinquents."    7-8  Edw.  Vn,  Can.,  ch.  40,  sec.  5. 

When  any  child  is  arrested,  with  or  without  warrant,  such  child 
shall,  instead  of  being  taken  before  a  justice,  be  taken  before  the 
Juvenile  Court;  and,  if  a  child  is  taken  before  a  justice,  upon  a  sum* 
mens  or  under  a  warrant  or  for  any  other  reason,  it  shall  be  the  duty 
of  the  justice  to  transfer  the  case  to  the  Juvenile  Court,  and  of  the 
officer  having  the  child  in  charge  to  take  the  child  before  that  court, 
and  in  any  such  case  the  Juvenile  Court  shall  hear  and  dispose  of  the  case 
in  the  same  manner  as  if  such  child  had  been  brought  before  it  upon 
information  originally  laid  therein;  but  this  shall  not  apply  to  any 
justice  who  is  a  judge  of  the  Juvenile  Court  or  who  has  power  to  act 
as  such,  under  the  provisions  of  any  Act  in  force  in  the  province.  7-8 
Edw.  VII,  Can.,  ch.  6,  sec.  6. 

Where  the  act  complained  of  is,  under  the  provisions  of  the  Criminal 
Code  or  otherwise,  an  indictable  offence,  and  the  accused  child  is  appar- 
ently or  actually  over  the  age  of  fourteen  years,  the  court  may,  in  its 
discration,  ordjer  the  child  to  be  proceeded  against  by  indictment  in  thb 
ordinary  courts  in  accordance  with  the  provisions  of  the  Criminal  Code 
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In  that  behalf;  but  such  course  shall  in  no  case  be  followed  unless  the 
court  is  of  the  opinion  that  the  good  of  the  child  and  the  interest  of 
the  community  demand  it;  and  the  court  may,  in  its  discretion,  at  any 
time  before  any  proceeding  has  been  initiated  against  the  child  in  4he 
ordinary  criminal  courts,  rescind  an  order  so  made.  But  subject  to 
this  provision,  the  Juvenile  Court  has  exclusive  jurisdictiou  in  cases  of 
delinquency.    7-8  Edw.  VII,  Can.,  ch.  6,  sees.  4  and  7. 

The  trials  of  children  under  the  Juvenile  Delinquents  Act  shall  take 
place  without  publicity  and  separately  and  apart  from  the  triab  of 
other  accused  persons,  and  at  suitable  times  to  be  designated  and 
appointed  for  that  purpose. 

Such  trials  may  be  held  in  the  private  office  of  the  judge  or  in 
some  other  private  room  in  the  court  house  or  municipal  building,  or 
in  the  detention  home,  or  if  no  such  room  or  place  is  available,  then  in 
the  ordinary  court  room,  provided  that  when  held  in  the  ordinary  court 
room  an  interval  of  half  an  hour  must  be  allowed  to  elapse  between 
the  close  of  the  trial  or  examination  of  any  adult  and  the  beginning 
of  the  trial  of  a  child. 

No  report  of  the  trial  or  other  disposition  of  a  charge  against  a  child, 
in  which  the  name  of  the  child  or  of  its  parent  or  guardian  is  disclosed, 
shall,  without  the  special  leave  of  the  judge,  be  published  in  any  newi- 
paper  or  other  publication.    7-8  Edw.  VII,  Can.,  ch.  6,  sec.  10. 
Fining  parent  for  delinquency  in  respect  of  ehiUPs  offence^ — 
Where  a  child  under  sixteen  is  proved  to  have  been  guilty  of  an 
oifence  for  the  commission  of  which  a  fine,  damages  or  costs'might.  in 
the  case  of  an  adult,  be  imposed,  and  the  Juvenile  Court  is  of  the 
opinion  that  the  case  would  be  best  met  by  the  imposition  of  a  ilne, 
damages  or  costs,  whether  with  or  without  any  other  action,  the  court 
shall  order  that  the  Ane,  damages  or  costs  awarded  be  paid  by  the 
parent  or  guardian  of  the  child,  instead  of  by  the  child,  unless  the  court 
is  satisfied  that  the  parent  or  guardian  cannot  be  found,  or  that  he  has 
not  conduced  to  the  commission  of  the  oifence  by  neglecting  to  exercise 
due  care  of  the  child  or  otherwise.    7-8  Edw.  VII,  Can.,  ch.  6,  see.  18. 
Ordering  jyarent  to  give  security  for  ehUd^s  good  behavumr] — 
Where  a  child  under  sixteen  is  charged  with  any  offence  the  Juvenile 
Court  may  order  its  parent  or  guardian  to  give  security  for  its  good 
behaviour.    But  no  such  order  is  to  be  made  without  giving  the  parent 
or  guardian  an  opportunity  of  being  heard ;  but  a  parent  or  guardian 
who    has    been    duly    served    with    notice    of    the    hearing    pursuant 
to   the  Act  shall   be  deemed   to   have  had   such   opportunity,  notwith- 
standing  the  fact  that  he  has  failed  to  attend  the  hearing.     Any  sum 
imposed  and  ordered  to  be  paid  by  a  parent  or  guardian  under  sec. 
18  of  that  Act  may  be  recovered  from  him  by  distress  or  imprison- 
ment in  like  manner  as  if  the  order  had  l)een  made  on  the  conviction  of 
the    parent    or    guardian    of    the    offence    in    question.      A    parent    or 
gimrdian  shall  have  the  same  right  of  appeal  from  an  order  made  under 
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the  proTiflions  of  this  section  as  if  the  order  had  been  made  on  the 
conviction  of  'the  parent  or  guardian.  7-8  Edw.  YII)  Can.,  ch.  6,  sec.  18. 
Contribuiing  to  child's  delinquency] — Any  person  who  knowingly  or 
wilfnlly  encourages,  aids,  causes,  abets  or  connives  at  the  commission 
by  a  child  under  sixteen  of  a  delinquency,  or  who  knowingly  or  wilfully 
does  any  act  producing,  promoting  or  contributing  to  a  child's  being 
or  becoming  a  juvenile  delinquent,  whether  or  not  such  person  is  the 
parent  or  guardian  of  the  child,  or  who,  being  the  parent  or  guardian 
of  the  child  and  being  able  to  do  so,  wilfully  neglects  to  do  that  which 
would  directly  tend  to  prevent  a  child's  being  or  becoming  a  juvenile 
delinquent,  or  to  remove  the  conditions  which  render  a  child  a  juvenile 
delinquent,  shall  l)e  liable,  on  summary  conviction  before  a  Juvenile 
Court  or  a  justice,  to  a  fine  not  exceeding  five  hundred  dollars  or  to 
imprisonment  for  a  period  not  exceeding  one  year,  or  to  both  fine  and 
imprisonment.  The  court  or  justice  may  impose  conditions  upon  any 
person  found  guilty  under  this  section,  and  suspend  sentence  subject  to 
such  conditions;  and  on  proof  at  any  time  that  such  conditions  have 
been  violated  may  pass  sentence  on  such  person.  7-8  Edw.  VII,  Oau., 
ch.  6,  sec.  29.  But  the  justice  must  be  one  authorised  to  adminiflter 
the  Juvenile  Delinquents  Act.  7-8  Edw.  VII,  ch.  40,  sec.  5.  The  delin- 
quency of  the  child  must  be  within  the  statutory  definition.  B.  v. 
Huffman  [1919]  1  W.W.B.  625. 

Prosecutions  against  adults  for  offences  against  any  provisions  of 
the  Criminal  Code  in  respect  of  a  child  under  sixteen  may  be  brought  in 
the  Juvenile  Court  without  the  necessity  of  a  preliminary  hearing  before 
a  justice,  *  and  may  bo  summarily  disposed  of  where  the  offence  is 
triable  summarily,  or  otherwise  dealt  with,  as  in  the  case  of  a  pre- 
liminary hearing  before  a  justice.     7-8  Edw.  VII,  Can.,  ch.  6,  sec.  30. 

Ko  legal  offence  is  disclosed  in  an  information  charging  a  woman 
with  knowingly  and  wilfully  "  keeping  company  with  "  a  maai  and  there- 
by depriving  him  from  keeping  his  children  under  proper  parental  con- 
trol and  contributing  to  their  being  or  becoming  juvenile  delinquents; 
sec.  29  of  the  Juvenile  Delinquents  Act,  1908,  7  and  8  Edw.  VII,  Can., 
ch.  40,  does  not  support  such  a  charge.  B.  v.  Curry  (1915),  24  Can. 
Cr.  Cas.  340,  8  O.W.N.  512. 

Delinquency  in  respect  of  provincial  statutory  off encee]^:— Nothing 
in  the  Juvenile  Delinquents  Act  contained  shall  be  construed  as  h&ving 
the  effect  of  repealing  or  over-riding  any  provision  of  any  provincial 
statute;  and  when  a  juvenile  delinquent  who  has  not  been  guilty  of 
an  act  which  is,  under  the  provisions  of  the  Criminal  Code  an  indictable 
offence,  comes  within  the  provisions  of  a  provincial  statute,  it  may  be 
dealt  with  either  under  the  provincial  Act  or  under  this  Act  as  may  be 
deemed  to  be  in  the  best  interests  of  such  child.  7-8  Edw.  VII,  Can., 
ch.  6,  see.  32. 

Proektmation  of  Juvenile  Deli^iquente  Act] — This  Act  has  been 
proclaimed  in  the  following  placrs,  and  the  various  proclamations  are 
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B6t  out  in  the  Annual  Statutes  of  Canada  amongst  the  orders  of  Ck>uneil^ 
etc.,  for  the  years  which  appear  after  the  names  of  places  which  here 
follow:— Province  of  Alberta,  1915;  County  of  Perth,  Ont.,  1914; 
County  of  Pictou,  N.S.,  1916;  County  of  Waterloo,  Ont.,  1915;  County 
of  Brant,  Ont.,  1916 ;  District  of  Temiskaming,  1915 ;  and  the  following 
cities — Kitchener,  1915;  Oharlottetown,  1911;  Halifax,  1911;  Montreal, 
1912;  Ottawa,  1910;  Stratford,  1914;  Toronto,  1912;  VancouTer,  1911; 
Victoria,   1911;   Winnipeg,   1909;   Brantford.   1916. 

Trials  may  be  held  In  prlTate  In  certain  eases.— Orders  for  ex- 
clusion of  public— SaTlng  of  common  law  power. 

645.  At  the  trial  of  any  person  charged  with  an  offence  under 
any  of  the  following  sections,  that  is  to  say : — 202,  203,  204,  205, 
206,  211,  212,  213,  214,  215,  216,  217,  218,  219,  220,  228  in  so 
far  as  it  relates  to  common  bawdy-houses,  239  in  so  far  as  it 
relates  to  paragraphs  (i),  (;')  or  {k)  of  sees.  238,  292,  293,  299, 
300,  301,  302,  303,  304,  305,  306,  313  and  314,  or  with  con- 
spiracy or  attempt  to  commit,  or  being  an  accessory  after  the  fact 
to  any  such  offence,  the  court  or  judge  or  justice  may  order 
that  the  public  be  excluded  from  the  room  or  place  in  which 
the  court  is  held  during  such  trial. 

2.  Such  order  may  be  made  in  any  other  case  also  in  which 
the  court  or  judge  or  justice  may  be  of  opinion  that  the  same 
will  be  in  the  interests  of  public  morals. 

3.  Nothing  in  this  section  shall  be  construed  by  implication 
or  otherwise  as  limiting  any  power  heretofore  possessed  at  com- 
mon law  by  the  presiding  judge  or  other  presiding  oflScer  of 
any  court  of  excluding  the  general  public  from  the  court-room 
in  any  case  when  such  judge  or  officer  deems  such  exclusion 
necessary  or  expedient. 

Origin] — Sec.  550a,  Code  of  1892,  as  amended,  63-64  Vict.,  Can., 
ch.  46. 

Sxclu8ion  of  public] — The  sections  referred  to  are  some  of  those 
found  in  Part  V  of  the  Code  under  the  snb-divisionB  "  oifenees  against 
morality,"  "seduction"  and  "nuisances,"  and  in  Part  VI,  under  the 
sub-divisions  of  "  assaults,"  "  unlawful  carnal  knowledge,"  "  abortion  " 
and  "  abduction." 

As  to  exclusion  of  the  public  on  the  trial  of  juTeniJes  under  sixteen, 
see  sec.  644.  Where  juvenile  courts  have  been  established  under  the 
Juvenile  Delinquents  Act,  Can.,  1908,  ch.  40,  as  amended  by  1918,  eh. 
30,  and  1914,  ch.  39,  its  provisions  will  control  as  to  trials  of  children 
under  sixteen  years  of  age.    See  note  to  Code  see.  644.    A  preliminary 
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enquiry  is  not  a  "trial,"  but  is  subject  to  a  wider  power  of  exclusion 
contained  in  sec.  679,  sub-sec.  (d). 

Vagrancy  offences] — ^Vagrancy  is  defined  by  sec.  238,  and  as  to 
same  the  above  sec.  645  is  expressly  limited  to  paragraphs  (i),  (j)  and 
(k).  Sub-division  (%)  relates  to  night-walkers;  sub-divisions  {j)  and 
ik)  were  repealed  by  Can.  Statutes,  1915,  Geo.  V,  ch.  12,  sec.  7,  on 
the  enactment  of  Code  see.  229a,  without  any  corresponding  alteration 
being  made  in  sec.  645. 

Open  court  at  common  lawl — ^It  is  one  of  the  essential  qualities  of  a 
court  of  justice  that  its  proceedings  should  be  public,  and  that  all  parties 
who  may  be  desirous  of  hearing  what  is  going  on,  if  there  be  room  in 
the  place  for  that  purpose,  provided  they  do  not  interrupt  the  proceed- 
ings, and  provided  there  is  no  special  reason  why  they  should  be  re- 
moved, have  a  right  to  be  present  for  the  purpose  of  hearing  what  is 
going  on.  Daubney  v.  Cooper,  10  B.  &  C.  240;  Scott  v.  Scott  [191  .'ll 
A.C.  417. 

The  decision  in  Scott  v.  Scott  [1913]  A.C.  417  was  distinguished  in 
another  divorce  case,  Moosbrugger  v.  Moosbrugger,  29  Times  L.B.  658; 
and  see  Gleland  v.  Cleland,  30  Times  L.B.  169;  but  was  applied  in 
Eeid  V.  AuU,  5  O.W.N.  964,  same  case,  32  O.L.R.  68,  6  O.W.N.  372. 
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PART  XIII. 

COMPELLING  APPEARANCE  OF  ACCUSED   BEFORE  JUSTICES. 

Arrest  without  Warrant. 

Arrest  wUhoiit  warrant  by  any  person  In  certain  eases. 

646.  Any  person  may  arrest  without  warrant  any  one  who  is 
found  committing  any  of  the  offences  mentioned  in  sections^ — 

(a)  74,  treason;  76,  accessories  after  the  fact  to  treason; 
77,  78  and  79,  treasonable  offences;  80,  assaults  on 
the  King;  81,  inciting  to  mutiny;  85  and  86,  infor- 
mation illegally  obtained  or  communicated ; 

(6)  92,  offences  respecting  the  reading  of  the  Riot  Act; 
96,  riotous  destruction  of  property;  97,  riotous 
damage  to  property; 

(f)  129,  administering,  taking  or  procuring  the  taking  of 

oaths  to  commit  certain  crimes;  130,  administering, 
taking  or  procuring  the  taking  of  other  unlawful 
oaths; 

(d)  137,    piracy;    138,    piratical    acts;    139,    piracy    with 

violence ; 

(e)  185,  being  at  large  while  under  sentence  of  imprison- 

ment; 187,  breaking  prison;  189,  escape  from  custody 
or  from  prison;  190,  escape  from  lawful  custody; 
(/)  202,  unnatural  offence; 

(g)  263,   murder;   264,   attempt   to   murder;   267,   being 

accessory  after  the  fact  to  murder;  268,  man- 
slaughter; 270,  attempt  to  commit  suicide; 

(//)  273,  wounding  with  intent  to  do  bodily  harm;  274, 
wounding;  276,  stupefying  in  order  to  commit  an 
indictable  offence;  279  and  280,  injuring  or  attempt- 
ing to  injure  by  explosive  substances ;  282,  intention- 
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ally  endangering  persons  on  railways ;  283,  wantonly 
endangering  persons  on  railways;  286,  preventing 
escape  from  wreck; 

(t)  299,  rape;  300,  attempt  to  commit  rape;  301,  defiling 
children  under  fourteen ; 

(;)   313,  abduction  of  a  woman; 

(A*)  368,  theft  by  agents  and  others;  359,  theft  by  clerks, 
servants  and  others;  360,  theft  by  tenants  and 
lodgers;  361,  theft  of  testamentary  instrumeHts;  3*62, 
theft  of  documents  of  title;  363,  theft  of  judicial 
or  official  documents;  364,  365  and  366,  theft  of 
postal  matter;  367,  theft  of  election  docmnents; 
368,  theft  of  railway  tickets;  369,  theft  of  cattle; 
371,  theft  of  oysters;  372,  theft  of  things  fixed  to 
buildings  or  land;  379,  stealing  from  the  person; 
380,  stealing  in  dwelling-houses;  .381,  stealing  by 
picklocks,  etc.;  382,  stealing  from  ships,  docks, 
wharfs  or  quays;  383,  stealing  wreck;  384,  stealing 
on  railways;  386,  stealing  things  not  otherwise  pro- 
vided for;  387,  stealing  where  value  over  two  hun- 
dred dollars;  388,  stealing  in  manufactories;  390, 
criminal  breach  of  trust;  391,  public  servant  refusing 
to  deliver  up  chattels,  money  valuables,  security, 
books,  papers,  accounts  or  documents;  396,  destroy- 
ing, cancelling,  concealing  or  obliterating  any  docu- 
ments of  title;  398,  bringing  stolen  property  into 
Canada; 

(1)  399,  receiving  property  obtained  by  crime ; 

(m)  410,  personation  of  certain  persons; 

(n)  446,  aggravated  robbery;  447,  robbery;  448,  assault 
with  intent  to  rob;  449,  stopping  the  mail;  450, 
compelling  execution  of  documents  by  force;  451, 
sending  letter  demanding  with  menaces;  462,  de- 
manding with  intent  to  steal;  453,  extortion  by 
certain  threats; 

(o)  466,  breaking  place  of  worship  and  committing  an 
indictable  offence;  456,  breaking  place  of  worship 
with  intent  to  commit  an  indictable  offence;  457, 
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burglary;  458,  housebreaking  and  committing  an 
indictable  offence;  459,  housebreaking  with  intent 
to  commit  an  indictable  offence ;  460,  breaking  shop 
and  committing  an  indictable  offence;  461,  breaking 
shop  with  intent  to  commit  an  indictable  offence; 
462,  being  found  in  a  dwelling-house  by  night;  463, 
being  armed,  with  intent  to  break  a  dwelling-house ; 
464,  being  disguised  or  in  possession  of  housebreaking 
instruments ; 

(p)  468,  469  and  470,  forgery;  467,  uttering  forged  docu- 
ments; 472,  counterfeiting  seals;  478,  using  probate 
obtained  by  forgery  or  perjury;  560,  possessing 
forged  bank  notes; 

(q)  471,  making,  having  or  using  instrument  for  forgery 
or  having  or  uttering  forged  bond  or  undertaking; 
479,  counterfeiting  stamps;  480,  injuring  or  falsi- 
fying registers; 

(r)  112,  attempt  to  damage  by  explosives;  510,  mischief; 
511,  arson;  512,  attempt  to  commit  arson;  513, 
setting  fire  to  crops;  514,  attempting  to  set  fire  to 
crops;  517,  mischief  on  railways;  520,  mischief  to 
mines;  52-1,  injuries  to  electric  telegraphs,  magnetic 
telegraphs,  electric  lights,  telephones  and  fire  alarms ; 
522,  wrecking;  523,  attempting  to  wreck;  526,  inter- 
fering with  marine  signals ; 

(s)  552,  counterfeiting  gold  and  silver  coin;  556,  making 
instruments  for  coining;  558,  clipping  current  coin; 
560,  possessing  clippings  of  current  coin;  562, 
counterfeiting  copper  coin;  563,  counterfeiting 
foreign  gold  and  silver  coin;  567,  uttering  copper- 
coin  not  current. 

Originl — Sec.  552,  Code  of  1892,  as  amended,  58-59  Vict.,  Can.,  ch. 
40;  8-9  Edw.  VII,  Can.,  ch.  9;  3-4  Geo.  V,  Can.,  ch.  13,  sec.  22. 

Person  "  found  committing  "  the  offencel — See  sees.  32,  35,  36,  47, 
640-643,  646,  648,  650,  651,  and  as  to  the  offence  of  being  "  found  in  a 
disorderly  house,"  see  sec.  229,  as  amended  in  1913. 

Arrest  without  warrant  on  susfidon"] — See  sees.  30,  31,  33,  37,  47, 
649,  652,  652a. 
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Arrest  without  warrant  by  peace  officer] — The  peraon  who  "  has  com- 
mitted" any  of  the  offences  mentioned  in  sees.  646  and  647  may  he 
arrested  by  a  peace  officer  without  a  warrant.    Sec.  647. 

Arrest  to  prevent  continued  breach  of  the  peace] — See  sees.  46,  47. 

Ry  peace  officer  In  the  above  and  other  cases. 

647.  A  peace  officer  may  arrest,  without  warrant,  any  one 
who  has  committed  any  of  the  offences  mentioned  in  tlie  sections 
in  the  last  preceding  section  mentioned  or  in  sections, — 

(a)  405,  obtaining  by  false  pretense;  406,  obtaining 
execution  of  valuable  securities  by  false  pretense; 

(6)  525,  injuring  dams,  etc.,  or  blocking  timber  channel; 
536,  attempting  to  injure  or  poison  cattle; 

(c)   542,  cruelty  to  animals;  543,  keeping  cock-pit; 

{d)  656,  exporting  counterfeit  coin;  561,  possessing 
counterfeit  current  coin;  563,  paragraph  (fc),  bring- 
ing into  Canada  or  possessing  counterfeit  foreign 
gold  or  silver  coin;  563,  paragraph  (rf),  counter- 
feiting foreign  copper  coin. 

Origin]— Sec.  552,  Code  of  1892,  as  amended  58-59  Vict.,  Can., 
ch.  40. 

Arrest  by  peace  officer  withmit  warrant] — See  also  sees.  37-47. 

Offence  committed  anywhere  in  Canada^ — Every  peace  officer  who,  on 
reasonable  and  probable  grounds,  believes  that  an  offence  for  which  the 
offender  may  be  arrested  without  warrant  has  been  committed,  whether 
it  has  been  committed  or  not,  and  who»  on  reasonable  and  probable 
grounds,  believes  that  any  person  has  committed  that  offence,  is  justified 
in  arresting  such  person  without  warrant,  whether  such  person  is  guilty 
or  not.  Code  sec.  30.  By  the  common  law,  any  person  (whether  a  peace 
officer  or  not)  might  arrest  any  one  on  probable  suspicion  of  felony, 
and  a  peace  officer  under  such  circumstances  was  protected,  even  if  it 
should  turn  out  that  no  such  felony  had  been  committed  by  anyone, 
provided  he  could  show  that  he  had  reasonable  ground  for  suspecting 
the  party  arrested:  Stephen's  Commentaries  on  the  Laws  of  England, 
14th  ed.,  310;  2  Hale's  History  of  the  Pleas  of  the  Crown,  78;  Allen  v. 
L.  &  S.  W.  By.  Co.  (1870)  L.B.  6  Q.B.  65;  40  L.J.Q.B.  55. 

On  such  an  arrest  the  common  law  rule  applies  to  require  that  the 
person  arrested  should  be  brought  before  a  justice  of  the  peace  within 
a  reasonable  time.  Anderson  v.  Johnston,  [1918]  3  W.W.R.  620  (Sask.), 
affirming  Anderson  v.  Johnston,  [1917]  3  W.W.R.  353,  10  Sask.  L.B. 
352;  B.  V.  Clontier,  12  Man.  R.  183,  2  Can.  Cr.  Cas.  43. 
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Arrest  on  police  request  from  another  city  or  place'] — 

Where  the  chief  of  police  in  one  city  notifies  the  police  in  another 
city  that  a  warrant  has  been  issued  for  the  arrest  of  a  certain  man  and 
forwards  a  description  and  photograph  of  the  accused  and  the  police  so 
notified,  relying  on  such  description  and  photography  atrest  a  man,  in 
the  honest  and  reasonable  belief  that  he  is  the  one  wanted,  they  are 
protected  by  sec.  30  of  the  Criminal  Code  from  liability  in  civil  at 
criminal  proceedings,  even  though  the  man  arrested  is  not  in  fact  the 
one  for  whom  the  warrant  had  been  issued.  If  he  be  not  in  fact  the 
man  wanted,  the  arresting  officer  may  be  liable  in  damages  for  detain^ 
ing  him  longer  than  is  reasonably  necessary  to  determine  his  identity, 
and  he  mu^  use  diligence  in  communicating  with  the  officer  who  re- 
quested the  arrest.    Anderson  v.  Johnston,  supra. 

The  offence  must  be  one  for  which  an  arrest  without  warrant  would 
have  been  justified  at  the  place  where  the  crime  was  committed;  Code 
seo^.  30,  33,  647;  or  may  be  justified  under  sec.  649,  where  the  accused 
is  believed  to  be  escaping  and  is  taken  in  fresh  puvsuit;  R.  v.  Shyffer, 
15  B.C.B.  338,  15  W.L.R.  323,  17  Can.  Cr.  Cas.  191;  or  in  the  special 
case  of  a  suspected  procurer  where  the  circumstances  bring  it  within 
sec.  652a. 

And  if  the  arrest  is  made  on  the  faith  of  a  telegram  from  the 
police  of  another  province  and  the  belief  of  the  arresting  officer  that 
the  offence  was  committed  and  that  a  warrant  had  been  issued  in  the 
other  province,  the  accused  will  not  be  released  on  habeas  corpus  in 
the  district  where  he  was  arrested  because  of  the  offence  not  being  one  for 
wbieh  an  arrest  without  warrant  is  justified,  if  the  origi|ial  warrant 
arrives  in  time  to  be  endorsed  for  execution  and  returned  to  the  habeas 
corpus  as  the  cause  of  detention.    B.  v.  Lee  Chu,  14  Can.  Cr.  Cas.  322. 

PersoB   found  committliig  offence.— Arrest  by   peace   officer. — By 
any  person  by  night 

648.  A  peace  officer  may  arrest,  withont  warrant,  any  one 
whom  he  finds  committing  any  criminal  offence. 

^.  Any  person  may  arrest,  without  warrant,  any  one  whom 
he  finds  committing  any  criminal  offence  by  night. 

On^wl— ^3«-  562  (3),  Code  of  1892;  58-59  Vict..  Can.,  ch.  40,  sec.  1. 

Person  ** found  committing"  the  ofence^ — See  sees.  32,  36,  36,  47, 
646,  648,  650,  661,  and  as  to  the  offence  of  being  "found"  in  a  dis- 
orderly house,  see  sees.  229  as  amended  in  1913;  Altman  v.  Majury, 
(1916)    37  O.L.R.  608,  11  O.W.N.  21,  27  Can.  Cr.  Cas.  398. 

A  peace  officer  is  "justified"  in  arresting  without  warrant  a«y 
person  whom  he  finds  committing  any  offence  against  the  Criminal  Code, 
whether  punishable  on  summary  conviction  or  indictable.  Code  hoc.  35. 
The  word   "justified"  in   this  connection  is  tAhen   from  the  BngU^ 
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Draft  Code  from  which  sec.  35  of  the  Canadian  Code  was  derived.  The 
English  Commissioners  reported  that  in  the  seetions  dealing  with  justifi- 
cation they  iised  the  word  "justified"  when  there  was  no  change  in 
the  law  as  it  previously  existed,  but  that  where  they  sabmitted  aa 
enactment  in  the  draft  Code  which  extended  the  prior  law,  or  as  to 
which  there  was  some  doubt  whether  the  prior  law  was  being  extended 
or  not,  they  used  the  words  **  protected  from  criminal  responsibility," 
so  as  clearly  not  to  prejudice  the  person  injured  as  to  any  right  of 
damages  which  he  might  have  for  the  act  for  which  protection  against 
criminal  proceedings  was  being  recommended.  Plested  v.  MeLeod 
(1910)  3  Sask.  L.R.  375,  15  W.L.B.  533,  535.  The  majority  of  the 
court  in  that  case  held  that  Code  sec.  35  is  not  for  the  purpose  of 
"  authorizing  "  the  arrest,  but  is  for  the  protection  of  the  officer  making 
the  same  from  the  consequences  of  his  act  either  in  a  criminal  or  civil 
proceeding;  and  that  it  would  protect  him  only  in  cases  in  which  th^ 
officer  was  authorized  to  make  the  arrest,  e.g.,  in  the  case  of  a  person 
found  committing  a  criminal  offence.  (Code  sec.  648.)  Plested  v. 
McLeod,  supra. 

Peace  officer  receiving  in  custody  person  detained  for  breach  of  the 
peacel — See  sees.  46,  47. 

Arrest  of  person  found  committing  breach  of  the  peacel — See  sees. 
46,  47. 

Arrest  by  any  person  on  fresh  pursuit 

648.  Any  one  may  arrest  without  warrant  a  person  whom 
he,  on  reasonable  and  probable  grounds,  believes  to  have  com- 
mitted a  criminal  oifence  and  to  be  escaping  from,  and  to  be 
freshly  pursued  by,  those  whom  the  person  arresting,  on  reason- 
able and  probable  grounds,  believes  to  have  lawful  authority  to 
arrest  such  person. 

Oft^in]— Sec.  552  (4),  Code  of  1892. 

Arrest  on  suspicion  of  person  believed  to  be  freshly  pursued] — See 

sec.  37. 

Arrest  without  warrant  on  fresh  pursuit"] — ^The  fact  that  a  police 
officer  came  from  another  province  several  weeks  afterwards  upon  the 
arrest  of  the  accused  to  take  him  back  to  answer  the  charge  does  not 
constitute  a  fresh  pursuit  under  Code  sec.  649.  B.  v.  Shyffer,  17  Can. 
Cr.  Cas.  191,  15  B.C.R.  338,  15  W.L.R.  323. 

Arrest  without  warrant  on  sj^spicion] — See  sees.  30,  31,  33,  37,  47. 
649,  652,  652a. 

By  owner  of  property  affeeted. 

650.  The  owner  of  any  property  on  or  with  respect  to  which 
any  person  is  found  committing  any  criminal  offence,  or  any 
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per&ou  autliorizeil  by  such  owner,  may  arrest,  without  warrant, 
the  person  so  found,  who  shall  forthwith  be  taken  before  a 
justice  to  be  dealt  with  according  to  law. 

Origin} — Sec.  552,  Code  of  1892,  as  amended,  Can.  statutes,  1896, 
ch.  40,  sec.  1. 

Teraon  "  found  eomviiiiing  "  the  offence} — See  sees.  32,  35,  36,  47, 
646,  650,  651,  and  as  to  the  offence  of  being  "found"  in  a  "dis- 
orderly house,"  see  sec.  229  as  amended  in  1913. 

" Property  "]— See  sec.  2,  sub-sec.  (32). 

donreylBg  liquor  on  board  His  Majesty's  ships*— Arrest  b|  Officer 
in  His  Majesty's  serrice. 

651.  Any  officer  in  His  Majesty's  service,  any  warrant  or 
petty  officer  in  the  navy,  and  any  non-commissioned  officer  of 
marines  may  arrest  without  warrant  any  person  found  commit- 
ting any  of  the  offences  mentioned  in  sec.  141. 

Ort^n]— Sec.  552  (6),  Code  of  1892,  as  amended  1895. 
Unlawfully  taking  liquor  on  hoard  H.M.  ships} — See  Code  sees.  2 
(17)  and  141. 

Saspeeted  loiterer* — Arrest  by  peace  officer. 

i 

652.  Any  peace  officer  may,  without  a  warrant,  take  into 
custody  any  person  whom  he  finds  lying  or  loitering  in  any 
highway,  yard  or  other  place  during  the  night,  and  whom  he  has 
good  cause  to  suspect  of  having  committed  or  being  about  to  com- 
mit, any  indictable  oflfence,  and  may  detain  such  person  until  he 
can  be  brought  before  a  justice  to  be  dealt  with  according  to  law. 

2.  No  person  who  has  been  so  apprehended  shall  be  detained 
after  noon  of  the  following  day  without  being  brought  before  a 
justice. 

Origin]— Sec.  552,  Code  of  1892. 

Loitering  at  night} — Sub-sec.  2  applies  only  to  cases  coming  within 
the  preceding  part  of  sec.  652,  and  it  is  not  necessary  in  other  cases  to 
bring  the  person  arrested  before  a  justice  of  the  peace  before  noon  of 
the  day  following  the  arrest;  B.  v.  Cloutier,  (1898)  2  Can.  Cr.  Cas.  43, 
12  Man.  L.B.  183;  but,  by  the  common  law,  the  person  arrested  without 
warrant  in  other  cases  must  be  brought  before  a  justice  within  a  reason- 
ifble  time.  R.  v.  Cloutier,  supra;  Anderson  v.  Johnston  [1918]  3  W.W.R. 
620  (Sask.),  affirming  Anderson  v.  Johnston  [1917]  3  W.W.B.  353,  10 
Sask.  L.B.  352. 
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Vagrancy  under  sees.  238  and  239  being  the  subject  of  summary 
conviction  proceedings  and  not  of  indictment.  Code  see.  652  does  not 
apply  to  justify  an  arrest  on  suspicion  by  a  peace  officer  without  warrant 
where  the  peace  officer  did  not  find  the  accused  committing  the  par- 
ticular act  relied  upon  as  constituting  statutory  vagrancy  (Code  sec. 
648).    B.  V.  Lachance  (1915)  24  Can.  Cr.  Cas.  421  (Que.). 

Arrest  without  warrant  on  atispicion^ — See  sees.  30,  31,  33,  37,  47, 
649,  652,  652a. 

Justifying  an  arrest  without  warrant] — See  sees.  30-47. 

Arrest  for  procuring. — Without  a  warrant 

0523jl.  Any  peace  officer  may  arrest  without  a  warrant  any 
person  whom  he  has  good  cause  to  suspect  of  having  committed 
or  being  about  to  commit  any  of  the  offences  mentioned  in  sec. 
»16. 

Origin] — Can.  Statutes,  1913,  ch.  13. 

Procuring;  man  living  on  earnings  of  prostitution'] — See  sec.  216  as 
amended  1913,  Can.,  ch.  13;  B.  v.  Quinn  (1918)  43  O.L.B.  385. 

Procedure — Summons  or  Warrant. 

Snvnons  or  warrant  by  Justice  In  what  cases. 

053.  Every  justice  may  issue  a  warrant  or  summons  as  here- 
inafter mentioned  to  compel  the  attendance  of  an  accused  person 
before  him,  for  the  purpose  of  preliminary  inquiry  in  any  of 
the  following  cases : — 

(a)  If  such  person  is  accused  of  having  committed  in  any 
place  whatever  an  indictable  offence  triable  in  the 
province  in  which  such  justice  resides,  and  is,  or  is 
suspected  to  be,  within  the  limits  over  which  such 
justice  has  jurisdiction,  or  resides  or  is  suspected 
to  reside  within  such  limits; 

(6)  If  such  person,  wherever  he  may  be,  is  accused  of  hav- 
ing committed  an  indictable  offence  within  such 
limits ; 

(c)  If  such  person  is  alleged  to  have  anywhere  unlawfully 
received  property  which  was  unlawfully  obtained 
within  such  limits; 

{d)  If  such  person  has  in  his  possession,  within  such  limits, 
any  stolen  property. 
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Origin]— Sec.  554,  Code  of  1892. 

May  issue  a  tvarrant  or  sufnmoTis'^ — The  Interpretation  Act  declares 
that  the  word  "  may  "  is  to  be  construed  as  permissive  unless  the  context 
otherwise  requires.  R.S.€.  1906,  ch,  1,  sec.  34,  sub-sec.  24.  The  power 
here  conferred  is  that  the  justice  shall  determine  whether  further  pro- 
ceeding are  warranted  or  not  upon  a  consideration  of  the  complaint 
and  of  any  evidence  adduced  under  sec.  655.  The  direction  of  sec.  653 
is  that  the  justice  may  issue  a  warrant  or  summons  "  as  hereinafter  men- 
tioned" but  sec.  655  directs  that  if  he  is  of  opinion  that  a  case  for  so 
doing  is  made  up  he  shall  issue  a  summons  or  warrant.  The  considera- 
tion of  the  information  for  this  purpose  is  a  judicial  act.  R.  v.  Ettinger, 
3  Can.  Cr.  Cas.  387  (N.S.).  Compare,  as  to  this,  the  wording  of  sec. 
629,  relating  to  the  issue  of  search  warrants. 

Montreal} — In  the  district  of  Montreal  the  clerk  of  the  peace  or 
deputy  clerk  of  the  peace  has  all  the  powers  of  a  justice  under  Parts 
XIII  and  XIV. 

Special  jurisdiction  as  to  offences  near  boundaries  or  in  transit 
between  counties,  etc.] — See  sec.  583. 

Special  jurisdiction  in  certain  remote  districts'} — See  sees.  585,  586, 
588. 

"  Warrant  or  summons  as  hereinafter  mentioned  "] — See  sees.  654- 
666. 

Territorial  limits  as  affecting  jurisdiction  to  commit  for  trial] — 
Where  persons  are  brought  by  process  from  one  county  to  another  upon 
a  conspiracy  charge  and  committed  for  trial  therein,  but  the  Crown 
fails  to  prove  against  them  any  overt  act  committed  within  the  county 
in  which  the  proceedings  are  taken,  although  charged  as  committed  in 
both  counties,  the  court  of  that  county  has  no  jurisdiction  to  convict 
for  a  conspiracy  committed  wholly  within  the  county  from  which  the 
accused  were  brought.  R.  v.  O'Gorman,  15  Can.  Cr.  Cas.  173,  18  O.L.R. 
427. 

An  election  of  speedy  trial  without  a  jury  in  the  County  Court 
Judge's  Criminal  Court  does  not  confer  jurisdiction  in  a  case  in  which 
there  would  be  no  jurisdiction  over  the  accused  if  the  trial  were  upon 
indictment  before  a  jury.  Semble,  had  the  charge  in  the  preliminary 
enquiry  for  conspiracy  not  included  both  counties  as  the  locality  of  the 
conspiracy  and  had  no  evidence  been  proven  before  the  committing 
magistrate  of  overt  acts  in  his  county  by  some  of  the  persons  charged, 
the  committal  for  trial  and  the  indictment  of  charge  which  followed 
might  have  been  quashed;  but  if  the  evidence  of  an  overt  act  within 
the  county  upon  which  the  committal  order  was  founded  is  discredited 
at  the  subsequent  trial  the  fact  of  the  committal  having  been  made  does 
not  aid  the  jurisdiction.  The  King  v.  O'Qorman,  15  Can.  Cr.  Cas.  173, 
18  O.L.R.  427;  and  see  Foumier  v.  Attomey^eneral,  19  Que.  K.B.  436, 
17  Can.  Cr.  Cas.  113. 

The  presence  of  the  accused,  whether  transitory  or  not,  in  any  part 
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of  the  province  iu  which  the  oflfence  was  committed,  will  justify  the 
exorcise  of  jurisdiction  by  the  magistrate  of  the  place  where  the  accused 
is  found,  to  the  same  extent  as  if  the  offence  had  been  there  com- 
mitted; but  the  magistrate  has  a  discretion  to  send  the  prisoner  for 
further  preliminary  enquiry  before  the  magistrate  of  the  place  where 
the  offence  was  committed.  Be  Seeley,  14  Can.  Cr.  Cas.  270,  41  S.G.B.  5. 

"Indictable  offence"] — Whether  specifically  declared  an  indictable 
offence  or  not,  the  offence  is  included  if  it  be  a  statutory  one  under 
Dominion  law  for  which  the  offender  may  be  prosecuted  by  indictment. 
Interpretation  Act,  R.S.C.  1906,  ch.  1,  sec.  28. 

Transfer  of  wquiry  to  a  justice  of  place  where  offence  committed] — 
See  sees.  665,  666. 

Mandamus  and  prohibition  in  respect  of  prelwiinary  inquiries] — ^See 
notes  on  Mandamus  and  Prohibition  following  sec.  576. 

TnformatloB  or  complaint.— Form. 

654.  Any  one  who,  upon  reasonable  or  probable  grounds, 
believes  that  any  person  has  committed  an  indictable  offence 
under  this  Act  may  make  a  complaint  or  lay  an  information  in 
writijig  and  under  oath  before  any  magistrate  or  justice  having 
jurisdiction  to  issue  a  warrant  or  summons  against  such  accused 
person  in  respect  of  such  offence. 

2.  Such  complaint  or  information  may  be  in  form  3,  or  to 
the  like  effect. 

Origin]— Bgc-,  558,  Code  of  1892. 

Form  of  information  and  complaint  for  an  indictable  offence] — Code 
form  3,  following  sec.  1152. 

Affirmation  in  lieu  of  oath] — See  sees.  14  and  15  of  the  Canada 
Kvidence  Act. 

Purpose  of  information  or  complaint] — ^A  written  information  on  a 
preliminary  enquiry  is  for  the  protection  of  the  accused  so  that  he  may 
know  the  charge  laid  against  him,  but  if  the  magistrate,  on  being  verb- 
ally informed  of  the  offence  by  the  accused  himself,  issues  a  summons 
and  the  accused  attends  on  its  return  a  committal  for  trial  may  be 
made  on  the  depositions  taken  upon  the  preliminary  enquiry,  without  an 
information  in  writing.  The  committing  justices  had  jurisdiction  over 
the  accused  on  his  attending  in  answer  to  the  summons  although  objec- 
tion was  taken  to  the  want  of  an  information.  B.  v.  Thompson,  15  Can. 
Cr.  Cas.  162;  same  case,  re  Thompson,  14  B.C.B.  314. 

In  a  criminal  ease  the  preliminary  hearing  before  the  magistrate  of 
an  offence  punishable  on  indictment,  is  not,  properly  speaking,  the 
enquete  of  the  informant,  but  that  of  the  magistrate.  Belanger  v. 
Mulvena,  22  Que.  B.C.  37. 
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An  information  should  give  a  concise  and  legal  description  of  the 
offence  charged,  and  should  contain  the  same  certainty  as  an  indictment, 
and  the  description  of  the  charge  must  include  every  ingredient  required 
by  the  statute  to  constitute  the  offence.  The  statement  of  the  offence 
may  be  in  the  words  of  the  enactment  describing  it  or  declaring  the 
transactions  charged  to  be  an  offence.    B.  v.  France,  1  Can.  Or.  Gas.  321. 

If  a  magistrate's  summons  is  issued  on  an  information  purporting 
to  have  been  sworn  at  a  specified  time  and  place,  and  the  defendant 
appears  thereon  and  pleads  to  the  charge,  the  proceedings  will  not  be 
quashed  on  certiorari  because  it  is  afterwards  shown  that  the  informa- 
tion was  not  in  fact  sworn  at  such  time  and  place.  Ex  parte  Senior,  2 
Can.  Cr.  Cas.  121,  34  N.B.R.  84. 

Withdrawal  of  complainti — The  person  who  has  laid  the  complaint 
in  a  summary  proceeding  for  keeping  a  disorderly  house  and  who  there- 
after declares  under  oath  before  the  magistrate  that  she  laid  the  charge 
without  understanding  it  and  under  duress  of  detectives  may  be  per- 
mitted to  withdraw  it  and  so  terminate  the  proceedings.  Baxter  v. 
Gordon  Ironsides  and  Fares  Co.,  13  O.L.B.  598;  B.  v.  Rousseau  (1915) 
24  Can.  Cr.  Cas.  390;  Tamblen  v.  Westcott,  23  Can.  Cr.  Cas.  391,  7 
W.W.B.  1037. 

Amending  the  information'] — It  seems  that  in  no  case  is  it  necessary 
to  re-swear  an  information  after  an  amendment,  if  the  amendment  is  of 
such  a  nature  only  as  that  it  merely  gives  greater  particularity  or  cer- 
tainty to  the  charge  and  does  not  amount  to  the  laying  of  a  new  charge, 
i.e.,  a  charge  of  a  different  kind  of  offence  or  of  a  similar  offence  at  a 
time  or  place  materially  different  from  that  first  alleged.  R.  v.  Tally, 
23  Can.  Cr.  Cas.  449;  7  W.W.B.  1178    (Alta.). 

Even  if  the  accused  had  a  right  to  insist  upon  the  information  being 
re-sworn,  he  waives  the  irregularity  by  refraining  from  taking  the 
objection:    B.  v.  Lewi.s,  6  Can.  Cr.  Cas.  499;  B.  v.  Tally,  supra. 

Leave  to  amend  a  clerical  error  in  a  complaint  being  heard  under 
Part  XV  may  be  granted  even  after  the  conclusion  of  the  evidence  for 
the  prosecution.    Bell  v.  Parent,  7  Can.  Cr.  Cas.  465. 

Where  a  condensed  form  of  describing  the  offence  is  authorized  by 
statute  as  regards  a  summary  conviction,  the  same  form  will  be  valid 
in  an  information  or  in  a  summons  or  warrant.    Code  sec.  1124  (2). 

Objection  to  form  of  information] — See  sees.  669,  670,  753,  754, 
1120,  1121,  1124,  1125. 

Ontario]— The  Police  Magistrates'  Act,  B.S.O.  1914,  ch.  88,  sec.  18, 
limits  the  jurisdiction  of  justices  in  cases  where  there  is  a  police  magis- 
trate competent  to  act.  A  justice  shall  not  admit  to  bail  or  discharge 
a  prisoner,  or  adjudicate  upon,  or  otherwise  act  until  after  judgment 
in  a  case  arising  in  a  city  or  town  for  which  there  is  a  **  police  magis- 
trate," or  where  the  initiatory  proceedings  were  taken  before  a  police 
magistrate,  except  at  the  request  of  the  police  magistrate  or  in  case  of 
his  illness  or  absence  or  except  at  the  general  sessions;  but  such  restric- 
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tion  is  deolared  not  to  prevent  a  justice  "  acting  within  his  territorial 
jurisdiction"  from  taking  an  information  or  issuing  a  summons  or 
warrant  returnable  before  the  proper  police  magistrate,  or  from  acting 
with  a  police  magistrate  at  the  latter's  request.  B.S.O.  1914,  ch.  88, 
sees.  18  and  19. 

Montreal] — ^In  the  district  of  Montreal  the  clerk  of  the  peace  or 
deputy  clerk  of  the  peace  has  all  the  powers  of  a  justice  under  Parts 
Xin  and  XIV. 

Preliminary  enquiry] — See  sec.  668  ei  seq. 

Summary  convictions] — See  sec.  705  et  seq. 

Summary  trials] — See  sec.  771  et  seq. 

Malicious  prosecution] — The  liability  of  the  informant  for  maliciously 
laying  in  information  without  reasonable  or  probable  cause  is  regu- 
lated by  the  civil  and  not  the  criminal  law.  Reference  may  be  had 
to  Abrath  v.  North  Eastern  By.  Co.,  11  A.C.  247;  Cox  v.  English  etc. 
Bank  [1905]  A.C.  168 ;  Hetu  v.  DixvlUe  etc.  Assoc'n,  40  Can.  S.C.B.  128 ; 
Metropolitan  Bank  v.  Pooley,  10  A.C.  210;  Lister  v.  Ferryman,  L.B.  4 
H.L.  521;  McMullen  v.  Wettlaufer,  32  O.L.B.  178;  Hirtle  v.  Knox,  47 
N.S.B.  219;  Lachance  v.  Casault,  12  Que.  K.B.  179;  Wainwright  t. 
Villetard,  6  Terr.  L.B.  189;  Ford  v.  Canadian  Express  Co.,  21  0X3. 
585 ;  Tamblen  v.  Westcott,  7  W.W.B.  1037 ;  Mortimer  v.  Fisher,  4  W.W.B. 
454 ;  Darling  v.  Flater,  4  W.W.B.  1002 ;  Momsen  v.  Rudolph,  3  W.W.R. 
710;  Collins  v.  Gould,  3  W.W.R.  811;  Flora  v.  Shandro,  1  AX.R.  252; 
Wood  V.  Newby,  2  W.W.R.  409;  Harris  v.  Hickey,  1  W.W.R.  679; 
Geers  v.  Westman,  1  W.W.R.  861 ;  Curry  v.  Calof ,  1  W.W.R.  233 ;  Rudyk 
V.  Shandro,  7  W.W.B.  415;  Renton  v.  Gallagher,  14  W.L.R.  60,  19  Man. 
L.B.  478;  Dennison  v.  C.P.B.,  36  N.B.B.  250;  Bosenfield  ▼.  Bernstein, 
(1917)  27  Bev.  Leg.,  475  (Que.);  Lyone  v.  Long  [1917]  3  W.W.B.  139, 
10  Sask.  L.B.  343;  Laundry  v.  Bathurst  Lumber  Co.,  44  N.B.B.  374. 

The  instituting  of  criminal  proceedings  for  the.  purpose  of  establish- 
ing a  civil  right  amounts  to  the  malice  which  must  be  proven  in  an 
action  for  malicious  prosecution.  Ibbotson  v.  Berkley,  [1918]  3  W.W.R. 
1018  (B.C.);  Olds  v.  Paris,  [1918]  2  W.W.R.  682  (B.C.). 

In  Cox  V.  English,  Scottish  and  Australian  Bank,  [1905]  A.C.  168, 
T4  L.J.P.C.  62,  Lord  Davey  in  delivering  the  judgment  of  the  Judicial 
Committee  said  at  p.  170 :  "  The  principles  applicable  to  these  cases 
have  been  laid  down  for  the  English  courts  in  the  case  of  Abrath  v. 
North-Eastem  RaUway  (1883)  11  Q.B.D.  440,  52  L.J.Q.B.  620,  in 
which  Bowen,  LJ*.,  said  (p.  455)  '  in  an  action  for  malicious  prosecu- 
tion the  plaintiff  has  to  prove,  first,  that  he  was  innocent  and  that  his 
innocence  was  pronounced  by  the  tribunal  before  which  the  accusation 
was  made;  secondly,  that  there  was  a  want  of  reasonable  and  probable 
cause  for  the  prosecution  .  .  .  ;  and  lastly,  that  the  proceedings  of 
which  he  complains,  were  initiated  in  a  malicious  spirit,  that  is,  from 
an  indirect  and  improper  motive,  and  not  in  furtherance  of  justice." 
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Although  the  absence  of  reasonable  and  probable  cause  is  some  evi- 
dence from  which  malice  may  be  inferred,  the  jury  by  their  fhiding  as 
to  the  honest  belief  of  the  defendant,  negatives  any  inferenee  •  which 
depended  solely  on  such  evidence;  and  in  the  absence  of  any  other  evi- 
dence of  indirect  motive,  an  additional  finding  of  the  jury  that  the 
defendant  was  actuated  by  malice  could  not  be  supported.  Brown  v. 
Hawkes,  [1891]  2  Q.B.  718,  61  L.J.Q.B.  151 ;  and  see  Watson  v.  Smith 
'1899)  15  Times  L.B.  473. 

Absence  of  reasonable  and  probable  cause  is  some  evidence  from 
which  malice  may  be  inferred  but  it  is  something  entirely  distinct  and 
different.  The  latter  is  entirely  a  state  of  mind;  the  former  is  at  least 
partly  an  extraneous  condition  arising  by  reason  of  the  non-existenee 
of  certain  facts.    Scott  v.  Harris  [1918]  3  W.W.B.  1028,  1032  (Alta*). 

The  making  of  enquiry  is  something  to  be  considered  in  determining 
the  existence  of  reasonable  cause,  but  it  is  not  a  state  of  mind,  as  the 
malice  which  is  necessary  to  support  an  action  of  malicious  prosecution 
is.  Scott  V.  Harris,  supra.  If  a  person,  honestly  believing  in  the  guilt 
of  another  and  desiring  only  the  enforcement  of  the  law,  lays  a  charge 
without  making  any  enquiry  whatever  he  is  not  liable  to  an  action  even 
though  the  result  of  enquiries  would  have  shown  him  his  mistake.  Scott 
V.  Harris,  supra;  but  his  failure  to  do  so  presumably  may  be  considered 
by  the  jury  in  finding  for  or  against  malice. 

That  the  defendant  acted  on  the  advice  of  counsel,  is  some  evidence 
of  reasonable  and  probable  cause,  but  not  necessarily  a  complete  answer. 
Olds  V.  Paris  [1918]  2  W.W.B.  682  (B.C.);  Harris  v.  Hickey  (1912)  17 
B.C.B.  21,  1  W.W.B.  679,  19  W.L.B.  948;  Abrath  v.  N.-E.  By.  (1883) 
11  Q.B.D.  79;  52  L.J.Q.B.  352,  and  on  appeal,  11  App.  Cas.  247;  52 
L.J.Q.B.  620. 

A  person  seeking  to  shelter  himself  behind  his  counsel  must  take 
proper  care  to  inform  himself  of  all  the  facts.  See  St.  Denis  v.  Shonltz 
(1898)  25  A.B.  131  (Ont.) ;  Momsen  v.  Budolph  (1913)  18  B.C.B.  631; 
3  W.W.B.  710;  Abrath  v.  N.-E.  By.,  supra;  Olds  v.  Paris  [1918]  2 
W.W.B.  682  (B.C.). 

The  advice  of  counsel,  after  disclosure  of  all  facts,  is  cogent  evidence 
of  the  existence  of  reasonable  and  probable  cause;  but,  if  the  com- 
plainant does  not  believe  in  the  guilt  of  the  accused,  there  is  no  reason- 
able and  probable  cause  for  him:  Connors  v.  Beid,  25  O.L.B.  44;  Mc- 
Mullen  V.  Wettlaufer,  33  O.L.B.  177,  7  O.W.N.  697;  Schaal  v.  Beeves 
[1918]  2  W.W.B.  442. 

No  presumption  of  reasonable  and  probable  cause  arises  from  taking 
the  advice  of  a  police  sergeant  or  of  a  police  constable.  Sehaal  v.  Beeves 
[1918]  2  WW.B.  442,  447. 

Information  in  mammary  conviction  matter] — See  sec.  710. 
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Siinimous  or  warrant  thereoB. — Evidence  on  oath« 

655.  Upon  receiving  any  such  complaint  or  information  the 
justice  shall  hear  and  consider  the  allegations  of  the  complain- 
aiit  and,  if  the  justice  considers  it  desirable  or  necessary,  the 
evidence  of  any  witness  or  witnesses;  and  if  the  justice  is  of 
opinion  that  a  case  for  so  doing  is  made  out  he  shall  issue  a 
summons,  or  warrant,  as  the  case  may  be,  in  manner  hereinafter 
provided. 

2.  Such  justice  shall  not  refuse  to  issue  such  summons  or 
warrant  only  because  the  alleged  offence  is  one  for  which  an 
offender  mav  be  arrested  without  warrant. 

3.  The  justice  shall  in  connection  with  such  hearing  have  the 
same  power  of  procuring  the  attendance  of  witnesses  and  of 
compelling  them  to  testify  as  under  Part  XIV. 

4.  The  evidence  of  witnesses,  if  any,  at  such  hearing  shall 
be  given  upon  oath,  and  the  evidence  of  each  witness  shall  bo 
taken  down  in  writing  in  the  form  of  a  deposition,  and,  subject 
to  the  provisions  of  sec.  683,  which,  so  far  as  applicable,  shall 
apply  to  such  hearing,  shall  be  read  over  to  and  signed  by  the 
witness  and  signed  by  the  justice. 

OW^n]— Sec.  559,  Code  of  1892,  R.S.C.  1886,  ch.  174,  sec.  30;  32-33 
Vict.,  Can.,  ch.  30,  sec.  9. 

Where  an  airrest  may  he  made  withw^t  u'cirrant] — Sub-sec.  2  of  sec. 
655  originates  with  the  English  Draft  Code,  sec.  440,  and  was  necessary 
for  the  proposed  English  Code,  because  of  rulings  made  by  some  English 
justieoe  that  in  cases  of  felony  the  complainant  might  himself  arrest  the 
offender  and  therefore  required  no  warrant.  Commissioners'  report,  pp. 
32  and  33. 

Witnesses  to  support  application  for  warrant  or  summons] — ^The 
addition  of  the  power  to  hear  the  complainant's  witnesses,  if  any,  made 
by  the  Code  Amendment  of  1909,  was  thought  to  be  a  desirable  amend- 
ment in  ordinary  cases  inasmuch  as  the  justice  may  sometimes  not  feel 
justified  in  granting  a  summons  or  warrant  without  some  further  evi- 
dence than  that  of  the  applicant.  Furthermore,  it  was  designed  to  give 
express  authority  for  compelling  the  attendance  of  witnesses  and  for  the 
taking  of  their  evidence  upon  oath  upon  application  for  warrant  in 
extradition  cases.  The  extradition  judge  is  by  sec.  10  of  the  Extradition 
Aet,  Jft.S.C.  1906,  ch.  155,  to  issue  a  warrant  of  arrest  on  such  evidence 
as  would  justify  the  issue  of  a  warrant  if  the  crime  had  been  oom- 
mitted  in  Canada. 

Although  by  the  amendment  of  1909  a  magistrate  is  directed  to  hear 
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the  complainant  and  "  the  evidence  of  his  witnesses,  if  any  "  in  support 
of  the  application  for  a  summons  or  warrant,  in  respect  of  an  indictable 
offence,  the  Crown  may,  upon  the  trial,  call  witnesses  whose  evidence 
was  not  offered  on  the  application  for  the  summons  or  warrant.  The 
object  of  the  amendment  is  to  prevent  the  magistrate  from  refusing  to 
issue  process,  because  in  his  view  the  complainant's  own  unaided  state- 
ment might  be  insufficient  to  make  out  a  case,  although  supplementary 
evidence  was  available  and  was  tendered.  R.  v.  Johnston  (N.S.),  17 
Can.  Cr.  Cas.  369,  44  N.S.R.  468;  Be  Broom  (1911)  3  O.W.N.  51.  It 
would  seem,  however,  that  before  the  amendment  was  passed,  the  magis- 
trate had  a  discretion  to  examine  other  witnesses  than  the  complainant 
if  produced,  though  possibly  no  power  as  now  to  compel  their  attend- 
ance. Ex  parte  Tierney,  17  Que.  K.B.  486, 14  Can.  Cr.  Cas.  194 ;  Ex  parte 
Boyce,  24  N.B.B.  347. 

If  any  witnesses  are  produced  to  satisfy  the  justice  that  he  should 
issue  process,  which,  for  any  good  reason,  he  is  not  convinced  he  should 
do  on  the  oath  of  the  complainant  alone,  such  witnesses  are  to  give  their 
evidence  upon  oath  and  their  deposition  is  to  be  taken  in  writing. 
White  V.  Dunning,  (1915)  7  W.W.B.  1210,  8  Sask.  L.R.  76,  24  Can. 
Cr.  Cas.  85;  ex  parte  Archambault,  16  Can.'Cr.  Cas.  433;  R,  v.  Mitchell, 
24  O.L.R.  324,  19  Can.  Cr.  Cas.  113 ;  ex  parte  Boyce,  24  N.B.R.  347. 

The  depositions  arc  to  be  reduced  to  writing  or  may  be  taken  in 
shorthand,  following  the  directions  "  so  far  as  applicable  "  of  sec.  688, 
but  as  they  are  ex  parte  statements,  they  cannot  be  used  as  part  of  the 
evidence  on  the  preliminary  enquiry  to  support  a  committal  for  trial; 
for  the  latter  purpose  the  witnesses  must  again  attend  and  give  evidence, 
and  be  subject  to  cross-examination.  See  sec.  682;  Weir  v.  Chpquet,  6 
Rev.  de  J.  121. 

If  the  justice  is  satisfied  by  the  information  itself  that  there  is  suffi- 
cient ground  to  issue  a  summons  without  any  preliminary  examination 
under  oath,  either  of  the  complainant  or  of  his  witnesses,  he  need  not 
examine  the  complainant  or  his  witnesses  under  oath,  ex  parte  Kane 
(1915)  26  Can.  Cr.  Cas.  166  (N.B.) ;  R.  v.  Neilson,  44  N.8.R.  488,  17 
Can.  Cr.  Cas.  298 ;  Ex  parte  Archambault,  16  Can.  Cr.  Cas.  433,  ex  parte 
Dolan,  26  Can.  Cr.  Cas.  171  (N.B.) ;  ex  parte  O'Regan,  (1909)  39  N.B.R. 
378;  ex  parte  O'Neill,  (1910)  40  N.B.R.  339;  R.  v.  MitcheU,  19  Can. 
Cr.  Cas.  113,  24  O.L.R.  324;  (contra,  see  R.  v.  Smith,  16  Can.  Cr.  Cas. 
425). 

Application  to  summary  conviction  proceedings  under  Fart  ZF] — 
The  provisions  of  Part  XIII  for  compelling  the  appearance  of  the 
accused  are,  "  so  far  as  applicable,"  to  apply  to  summary  conviction 
proceedings,  except  as  varied  in  Part  XV.  See  Code  sec.  711.  Whether 
the  provision  of  sec.  655  for  hearing  additional  witnesses  in  support  of 
the  application  for  a  summons  or  warrant  applies  in  any  case  under 
Part  XV  is  an  open  question.  In  ex  parte  Dolan  (1911),  26  Can.  Cr. 
Cas.   171,  174   (N.B.)    the   court   found  it  unnecessary  to   decide   the 
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point,  but  intimated  that  in  a  summary  conviction  matter,  the  duty  of 
the  justice  remains  "as  it  always  has  heen,"  that  is,  that  he  should 
reasonably  satisfy  himself  that  there  is  suflScient  cause  for  his  interfer- 
ence by  summons.  Ordinarily,  a  written  and  signed  information  is 
sufficient  for  that  purpose.  But  if,  with  such  an  information  before 
him,  his  mind  is  still  unsatisfied  or  in  doubt,  he  may,  if  he  desiree,  "  as 
he  heretofore  could  have  done,"  take  the  evidence  under  oath  of  any 
witness  in  support  of  the  information.  Bx  parte  Dolan  (1911)  26  Can. 
Cr.  Cas.  171,  174.  ' 

If  the  proceedings  were  under  Part  XV  (summary  convictions)  and 
a  warrant  of  arrest  was  not  asked,  but  a  summons  only,  it  would  seem 
that  the  provisions  as  to  taking  evidence  would  not  apply,  as  the  infor- 
mation in  that  event  need  not  be  under  oath  (sec.  710).  R.  v.  Neilson 
(1910)  44  N.S.B.  488,  17  Can.  Cr.  Cas.  298 ;  R.  v.  Sweeney,  45  N.S.R. 
494,  19  Can.  Cr.  Cas.  222. 

Sefusal  to  issue  process"} — Mandamus  will  not  lie  to  compel  a  magis- 
trate to  issue  a  warrant  for  the  arrest  on  a  criminal  charge  of  conspiracy 
of  persons  resident  out  of  Canada  who  are  temporarily  therein  solely 
for  the  purpose  of  giving  eyidence  before  a  committee  of  a  provincial 
legislature  in  respect  of  the  very  matter  which  is  sought  to  be  made 
the  subject  of  the  criminal  charge,  while  such  non-residents  are  under 
the  protection  of  a  safe-conduct  granted  to  them  by  the  legislature. 
Marsil  v.  Lanctot  (1914)  25  Can.  Cr.  Cas.  22.3. 

The  refusal  of  a  summons  or  warrant  is  not  a  discharge  of  the 
accused  within  sec.  688  permitting  the  prosecutor  to  have  himself  bound 
over  to  prosecute  for  an  indictable  offence.    Ex  parte  Reid,  49  J.P.  600. 

In  Ontario  a  magistrate  who  refuses  to  issue  either  a  summons  or  a 
warrant  upon  an  information  laid  before  him  for  a  criminal  oflfence 
may  be  called  upon  by  order  nisi  from  the  Supreme  Court  of  Ontario  to 
show  cause  why  the  information  had  not  been  proceeded  upon.  The 
person  accused  by  such  information  may  also  be  made  a  party  to  the 
proceedings  against  the  magistrate  that  he  may  also  show  cau.se  why 
the  magistrate  should  not  issue  process  against  him.  R.  v.  Graham,  17 
Can.  Cr.  Cas.  264;  R.  v.  Meehan  (No.  1),  3  O.L.R.  361;  R.  v.  Meehan 
(No.  2),  3  O.L.R.  567,  5  Can.  Cr.  Cas.  312;  Be  Broom,  18  Can  Cr.  Cas. 
255  (Ont.),  2  O.W.N.  306. 

Where  justices  entertained  an  application  for  a  summons  for  a 
criminal  offence,  and  have  considered  the  material  on  which  the  applica- 
tion is  based,  and  refused  to  hear  more,  or  to  grant  the  summons,  the 
High  Court  will  not  interfere  by  mandamus  to  order  them  to  hear  again: 
Ex  parte  MacMahon,  48  J.P.  70.  That  was  an  application  for  a  man- 
damus to  a  magistrate  to  exercise  his  jurisdiction  in  granting  summonses 
against  five  persons  for  the  crime  of  wilful  and  corrupt  perjury.  In 
giving  judgment  Lord  Coleridge  said :  "  If  he,  the  magistrate,  has  not 
exercised  his  jurisdiction,  this  court  will  compel  him  to  do  so,  for  parties 
have  a  right  to  his  exerci.sc  of  that   jurisdiction,  and  he  has  no  right 
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to  refuse  to  do  so.  But  if  it  hau  been  exercised,  however  erroneouslj, 
this  eourt,  which  is  not  a  court  of  appeal  from  the  magistrate,  has  no 
power  whatever  to  correct  or  review  his  exercise  of  his  jurisdiction." 

The  court  will  not  grant  to  the  prosecutor  a  mandamus  to  compel  a 
re-hearing  by  the  magistrate  of  an  application  for  process  in  respect  of 
an  indictable  offence,  if  the  magistrate  has  exercised  his  discretion 
(although  erroneously)  in  refusing  the  process  after  being  put  in  pos- 
session of  the  facts  on  which  he  can  exercise  discretion.  But,  if  the 
magistrate  on  an  application  for  process  erroneously  holds  that  the 
offence  is  not  indictable,  and  that  he  therefore  has  no  jurisdiction  to 
hold  a  preliminary  enquiry  in  respect  thereof,  a  mandamus  will  lie  to 
compel  him  to  do  so.  The  King  v.  Meehan  (No.  2),  3  O.L.R.  567,  5  Can. 
Cr.  Cas.  312  (Out.)  ;  Thompson  v.  Desnoyers,  16  Que.  S.C.  253,  3  Can. 
Cr.  Cas.  68;  and  see  re  McLeod  and  Amiro,  25  Can.  Cr.  Cas.  230  (Ont.). 
So,  where  process  has  been  granted,  the  accused  is  not  entitled  to  restrain 
further  proceeding  by  applying  to  a  superior  court  for  prohibition  upon 
material  showing  a  good  ground  of  defence.  Beaudry  v.  Lafontaine,  17 
Que.  S.C.  398. 

Delay  for  consideration] — It  is  only  if  the  magistrate  is  "  of  opinion 
that  a  case  for  so  doing  is  made  out "  that  he  is  directed  to  issue  a 
summons.  That  consideration  may  require  time.  In  most  cases  the 
course  of  duty  is  plain,  and  no  prolonged  consideration  is  needed.  It 
18  therefore  to  be  expected  that  the  form  of  summons  should  read  as  it 
does  to  meet  the  ordinary  case.  But  the  presence  of  the  words  "this 
day  "  in  form  5",  having  regard  to  the  language  of  sec.  655,  by  no  means 
warrants  a  construction  of  that  section  which  would  compel  the  magis- 
trate in  every  case  in  which  he  takes  an  information  to  issue  a  summons 
forthwith  or  not  at  all.  R.  v.  Hudgina'  (1907)  12  Can.  Cr.  Cas.  223, 
14  O.L.B.  139,  per  Anglin,  J. 

Ministerial  and  Judicial  Acts'] — The  issue  of  a  warrant  for  arrest 
upon  a  sworn  information  is  in  itself  a  ministerial  act  of  the  magis- 
trate, but  his  preliminary  decision  under  Qv.  Code  soc.  655  on  the 
question  whether  a  warrant  or  summons  is  the  more  appropriate,  or 
whether  in  fact  any  offence  \»  disclosed  in  the  information,  is  a  judicial 
act.     Marsil  v.  Lauctot  (1914),  25  Can.  Cr.  Cas.  223   (Que.). 

Without  an  information  properly  laid  a  justice  has  no  jurisdiction 
-to  issue  a  warrant  and  if  he  does  so  he  is  liable  in  trespass.  Appleton  v. 
Lepper,  20  U.C.C.P.  138;  McGuiness  v.  Defoe,  23  A.R.  (Ont.),  704; 
Kingston  v.  Wallace,  25  N.B.R.  573;  Murfina  v.  Sauve,  19  Quo.  S.C.  51. 

Discretion  of  raagistrate'l — The  discretion  vested  in  a  magistrate  to 
refuse  a  warrant  of  arrest  will  not  be  interfered  with  by  mandamus; 
nor  will  a  mandamus  be  granted  where  a  warrant  had  been  granted,  but 
on  re-consideration  had  been  withdrawn  by  the  magistrate  before  it  was 
executed.  R.  v.  Biddinger  (1914)  22  Can.  Cr.  Cas.  217;  and  see  re 
Parke,  30  Ont.  R.  498 ;  Ex  parte  McMahon,  48  J.P.  70. 

The  magistrate  may  well  decline  to  permit  a  witness  whom  lie  has 

843 


t§«66]  Criminal  Code  (Part  XIII) 

believed  on  the  trial  of  an  assault  case  to  be  prosecuted  for  l)erjury, 
at  the  instance  of  a  witness  whom  he  did  not  believe,  and  where,  upon 
the  perjury  charjjc,  there  could  be  no  further  evidence  than  that  given 
upon  the  trial  of  the  assault.  It  is  not  in  the  public  interest  that  the 
retrial  of  a  trivial  assault  case  should  be  had  in  this  indirect  way.  Be 
Broom,  3  O.W.N.  51. 

It  was  objected  in  R.  v.  Graf,  15  Can.  Cr.  Cas.  193,  19  O.L.B.  238, 
upon  a  charge  under  sec.  207  of  selling  obscene  pictures,  that,  before 
the  actual  trial  of  the  case,  the  magistrate  had  looked  at  the  books 
and  pictures  found  in  the  defendant's  possession,  and  had  thereby  neces- 
sarily become  prejudiced  against  the  defendant.  Held,  that,  as  the 
magistrate  was  at  liberty  to  look  at  the  productions  before  issuing  a 
summons  or  warrant,  in  order  to  form  his  opinion  as  to  whether  or  not 
a  case  was  made  out,  he  was  entitled  to  do  so  after  the  defendant  was 
in  custody,  or  at  any  time.  A  warrant  ought  never  to  be  issued  when 
a  summons  will  be  equally  effectual,  except  when  the  charge  is  of  a 
serious  nature.     O'Brien  v.  Brabner,  49  J.V.  227,  78  L.T.N.  409. 

When  an  information  is  laid  l>cfore  a  justice  he  should  use  some 
discretion  and  common  sense  in  deciding  whether  he  should  issue  a 
warrant  or  a  summons  to  secure  the  attendance  of  the  accused.  Beck,,  J., 
in  Carruthers  v.  Biesiegel   (1908),  1  Alta.  L.R.  390,  391. 

Preliminary  inquiry  where  accused  under  remand  for  sentence  on 
another  charge"] — A  prisoner  convicted  by  a  magistrate  on  a  summary 
trial  and  remanded  for  sentence  to  a  fixed  date  may  be  brought  up  in 
the  meantime  for  preliminary  enquiry  upon  another  criminal  charge  by 
means  of  a  writ  of  habeas  corpus  ad  respondendum  ordered  by  a  Super- 
ior Court  on  the  prosecutor's  application.  B.  v.  Henry  (1915)  25  Can. 
Cr.  Cas.  86 ;  Ex  parte  Griffiths,  5  B.  &  A.  730,  followed. 

Limitation  of  time  for  certain  prosecutions] — See  sees.  1140-1142. 

Cases  requiring  official  consent] — See  sees.  591-598. 

Formalities  of  warrant]— ^ee  sees.  655,  659,  660,  661  (3),  669,  670, 
1120. 

Formalities  of  summons] — See  sees.  658,  669,  670. 
Summons  or  warrant  in  summary  conviction  matter] — See  sees.  711, 
712. 

Warrant  in  cases  of  offence  committed  on  tlie  seas,  etc 

656.  Whenever  any  indictable  offence  is  committed  on  the 
higli  seas,  or  in  any  creek,  harbour,  haven  or  other  place  in 
which  the  Admiralty  of  England  have  or  claim  to  have  jurisdic- 
tion, and  whenever  any  offence  is  committed  on  land  beyond  the 
seas  for  which  an  indictment  may  be  preferred  or  the  offender 
inav  be  arrested  in  Canada,  anv  justice  for  anv  territorial  division 
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in  which  any  person  charged  with,  or  suspected  of  having  com- 
mitted any  such  offence  is,  or  is  suspected  to  be,  may  issue  his 
warrant,  in  form  4,  or  to  .the  like  effect,  to  apprehend  such  person 
to  be  dealt  with  as  herein  and  hereby  directed. 

Origin]— Sec.  560,  Code  of  1892,  B.S.C.  1886,  cli.  174,  sec.  32. 

Admiralty  offences^ — See  Code  sees.  137-141,  sec.  591,  and  Code  sec. 
591,  as  to  the  Govemor-Gtenerars  consent  to  the  prosecution  l)eing 
instituted. 

Where  there  is  concurrent  jurisdiction  with  the  U.S.A,  on  the  Great 
Lakes} — There  may  be  a  coucuri-ent  jurisdiction  of  the  U.S.A.  in  respect 
of  an  offence  committed  on  board  an  American  vessel  on  a  part  of  the 
Great  Lakes  constituting  the  high  seas,  under  B.S.U.S.,  sec.  5346.  United 
States  V.  Bodgers,  150  U,S.  249,  37  L.  Ed.  1071,  or  on  any  river  con- 
necting two  of  the  boundary  lakes  and  within  navigable  waters.  Ibid. 
So  the  U.S.  Courts  assume  jurisdiction,  under  B.S.U.S.,  sec.  5346,  to 
try  a  person  who  commits,  on  board  a  vessel  belonging  in  whole  or  in 
part  to  the  U.SA.  or  to  an  American  citizen,  an  assault  on  another  with 
a  dangerous  weapon,  when  such  vessel  is  in  the  Detroit  river  out  of  the 
jurisdiction  of  the  State  of  Michigan  and  within  the  territorial  limits 
of  Canada.  United  States  v.  Bodgers,  supra.  This  jurisdiction  is  exer- 
cised when  the  vessel  and  parties  are  brought  again  into  U.S.  territory. 
By  comity  l)etween  nations  it  is  generally  understood  that  disorder  which 
disturbs  only  the  peace  of  the  ship  or  those  on  board  is  to  be  dealt 
with  exclusively  by  the  sovereignty  of  the  home  of  the  ship,  but  those 
which  disturb  public  peace  may  be  suppressed  and,  if  need  be,  the 
offenders  punished  by  the  proper  aqthorities  of  the  local  jurisdiction. 
Wildenhus'  case,  120  U.S.  1,  30  L.  Ed.  565. 

Warrants  for  admiralty  offences  committed  aut  of  Canada] — See 
Code  see,  656  and  Code  form  No.  4. 

Canadian  jurisdiction  over  extra-territorial  Admiralty  offences} — 
See  12-13  Vict.,  Imp.,  ch.  96,  sees.  1  and  2;  18-19  Vict.,  Imp.,  ch."  91, 
sec.  21 ;  23-24  Vict.,  Imp.,  ch.  122 ;  28-29  Vict.,  Imp.,  ch.  63 ;  Merchant  Ship- 
ping Amendments  Act,  30-31  Vict.  (Imp.),  ch,  124,  sec.  11;  Courts 
(Colonial)  Jurisdiction  Act,  1874,  37  Vict.,  Imp.,  ch.  27;  Territorial 
Waters  Jurisdiction  Act,  1878,  41-42  Vict.,  Imp.,  ch.  73;  53-54  Vict., 
Imp.,  ch.  37;  Merchant  Shipping  Act,  57-58  Vict.,  Imp.,  ch.  60,  sees.  687 
and  688 ;  Merchant  Shipping  Acts,  1894-1914,  Imp. 

4rrest  of  suspected  deserter. — Breaking  open  buildings  ou  warnint 
for  deserter*— 'Beslstlngr  warrant. 

65T.  Every  one  who  is  reasonably  suspected  of  being  a 
deserter  from  His  ^raje8t}'^s  service  may  be  apprehended  and 
brought  for  examination  before  any  justice,  and  if  it  appears 
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that  he  is  a  deserter  he  shall  be  confined  in  gaol  until  claimed 
by  the  military  or  naval  authorities  or  proceeded  against 
according  to  law. 

2.  No  one  shall  break  open  any  building  to  search  for  a 
deserter  unless  he  has  obtained  a  warrant  for  that  purpose  from 
a  justice,  foimded  on  aflSdavit  that  there  is  reason  to  believe 
that  the  deserter  is  concealed  m  such  building,  and'that  admit- 
tance has  been  demanded  and  refused. 

3.  Every  one  who  resists  the  execution  of  any  siu4i  warrant 
shall  incur  a  penalty  of  eighty  dollars,  recovorable  on  summary 
conviction,  before  two  justices. 

Origin]— Sec.  561,  Code  of  1892;  B.S.C.  1886,  ch.  169,  sec.  7;  com- 
pare sec.  154  of  the  Army  Act  (Imp.). 

Prosecutor' a  share  of  fine  on  a  conviction  for  resisting  warrant] — 
See  sec.  1042. 

Fersvadinff  to  desert  from  military  or  naval  service] — See  sees.  81-84. 

Siimmons*— Form.— Service.— Proof  of  service. 

658.  Every  summons  issued  by  a  justice  under  this  Act 
shall  be  directed  to  the  accused,  and  shall  require  him  to  appear 
at  a  time  and  place  to  be  therein  mentioned. 

2.  Such  summons  mav  be  in  form  5,  or  to  the  like  effect.     • 

3.  No  summons  shall  be  signed  in  blank. 

4.  Every  such  summons  shall  be  served  by  a  constable  or 
other  peace  oflBcer  upon  the  person  to  whom  it  is  directed,  either 
by  delivering  it  to  him  personally  or,  if  such  person  cannot  con- 
veniently be  met  with,  by  leaving  it  for  him  at  his  last  or  most 
usual  place  of  abode  with  some  inmate  thereof  apparently  not 
under  sixteen  years  of  age. 

6.  The  service  of  any  such  summons  may  be  proved  by  the 
oral  testimony  of  the  person  effecting  the  same  or  by  the  affidavit 
of  such  person  purporting  to  be  made  before  a  justice. 

Origin]— See.  562,  Code  of  1892;  32-33  Vict.,  Can.,  ch.  30,  sees.  14 
and  15. 

form  of  summons  to  a  pcrsofii  t^arged  with  an  indictable  offence] — 
Code  form  5,  following  sec.   1152. 

Procedure  on  appearance  of  accused] — See  sec.  668  et  seq.  Part  XTV 
as  to  preliminary  enquiry  and  sec.  771  et  seq.  Part  XVI  as  to  summary 
trial  of  indictable  offences  in  certain  cases. 
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Application  of  summons  procedure  to  summary  conviction  matters} — 
See  86c.  711.  Sub-sec.  (5)  of  sec.  658  requires  the  affidavit  or  proof 
of  service  of  the  summons  to  be  sworn  before  a  justice  and  cuts  out 
the  applieation  of  any  general  provision  as  to  the  power  of  a  commis- 
sioner to  take  affidavits  for  use  in  courts  generally.  B.  v.  PeHeyi  (1915) 
27  Can.  Cr.  Oas.  405  (N.S.).  Without  this  proof  there  would  be  no 
jurisdiction  to  proceed  in  the  defendant's  absence  in  a  summary  con- 
viction matter.     B.  v.  Pelley,  supra. 

Service  made  by  a  de  facto  const al>le,  one  serving  after  his  term 
has  run  out  and  before  a  re-appointment,  would  not  invalidate  a  sum- 
mary conviction  on  certiorari.  R.  v.  Pelley,  supra;  R.  v.  Gibson,  29 
N.S.B.  4,  3  Can.  Cr.  Cas.  451. 

Warrant  may  follow  svituuans  either  before  or  after  dcfauWl — See 
see.  660  (4). 

IVarrant  for  apprehension. 

659.  The  warrant  issued  by  a  justice  for  the  apprehension 
of  the  person  against  whom  an  information  or  complaint  has 
been  laid  as  provided  in  sec.  654,  may  be  in  form  6,  or  to  the 
like  effect. 

2.  No  such  warrant  shall  be  signed  in  blank. 

Origin]— Sec.  563,  Code  of  1892 ;  B.S.C.  1886,  ch.  174,  sees.  43, 44, 46. 

Form  of  warrant  in  the  first  instar^ce  to  apprehend  a  person  charged 
with  an  indictable  offence] — Code  form  6,  following  sec.  1152. 

Formalities  of  warrant]—Bee  sees.  655,  659,  660,  661  (3),  669,  670, 
1120. 

Warrant  may  be  endorsed  in  anotJier  territorial  division} — See  sees. 
662,.  663. 

Admission  to  bail  pending  hearing] — See  sees.  664,  668,  681. 

SvnUar  process  on  non-appearance  to  summons  under  Part  XVI — 
Code  see.  718. 

Formalities  of  warrant.— Statement  of  offence*— No  return  da/r— 
Summons  not  to  prerent  warrant.— IVarrant  in  defanlt.— 
Form. 

660.  Every  warrant  shall  be  under  the  hand  and  seal  of  the 
jufitiee  issuing  the  same,  and  may  be  directed,  either  to  any 
constable  by  name,  or  to  such  constable  and  all  other  oonstables 
within  the  territorial  jurisdiction  of  the  justice  issuing  it,  or 
generally  to  all  constables  within  such  jurisdiction! 

2.  The  warrant  shall  state  shortly  the  offence  for  which  it  is 
issued,  and  shall  name  or  otherwise  describe  the  offender,  and 
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it  shall  order  the  oflBcer  or  officers  to  whom  it  is  directed  to 
apprehend  the  offender  and  bring  him  before  the  justice  oi 
justices  issuing. the  warrant,  or  before  some  other  justice  or 
justices,  to  answer  to  the  charge  contained  in  the  information 
or  complaint,  and  to  be  further  dealt  with  according  to  law. 

3.  It  shall  not  be  necessary  to  make  such  warrant  returnable 
at  any  particular  time,  but  the  same  shall  remain  in  force  until 
it  is  executed. 

4.  The  fact  that  a  summons  has  been  issued  shall  not  prevent 
any  justice  from  issuing  a  warrant  at  any  time  before  or  after 
the  time  mentioned  in  the  summons  for  the  appearance  of  the 
accused. 

5.  In  case  the  service  of  the  summons  has  been  proved  and 
the  accused  does  not  appear,  or  when  it  appears  that  the  sum- 
mons cannot  be  served,  a  warrant  in  form  7  may  issue. 

Origin]— Sec.  563,  Code  of  1892;  E.S.C.  1886.  ch.  174,  sees.  43,  44,  46. 

Farm  of  warrant  when  the  summons  is  disobeyed'\ — Code  form  7, 
following  sec.  1152. 

Warrant  may  issue  on  Sunday] — See  sec.  661  (3). 

Duty  of  offlcer  executing  warrant] — See  sees.  661-664. 

The  Fugitive  Offenders  Act] — The  Imperial  Parliament,  and  it  alone, 
has  the  power  to  pass  a  law  of  general  application  to  the  whole  of  the 
British  Empire  dealing  with  the  question  of  apprehending  a  fugitive 
offender  in  one  portion  of  the  Empire  and  returning  him  to  the  part 
where  the  offence  was  committed,  in  order  that  he  may  be  tried  and 
pumped.  B.  v.  Simpson,  (re  Whitla)  9  W.W.B.  1461,  affirming  9 
W.W.R.  986.  This  legislation  is  contained  in  the  Fugitive  Ofl^ders  Act, 
44-45  Vict.,  Imp.,  ch.  69  (1881).  The  Act  contemplates  that  when  an 
oit^n]^e  ;.tp  which  the.  Act  applies  has  been  committed  in  one  British 
possession  and  the  party  accused  has  taken  refuge  in  another  British 
possession,  the  ordinary  law  prevailing  in  the  place  where  the  offence 
was  committed  may  be  set  in  motion,  but  .with  this  distinction  that  the 
magistrate  may  proceed  with  the  taking  of  depositions  in  the  absence 
of  the  accused,  but  otherwise  in  a  manner  similar  to  that  of  a  prelimin- 
ary cnqiury^  for  the  purpose  of  determining  whether  or  not  an  order 
for  the  fugitive's  return  should  be  made.  Fugitive  Offenders  Act,  1881, 
Imp.,  sec.  29;  B.  v.  Simpson,  9  W.W.B.  1461.  This  includes  the  power 
to  compel  witnesses  to  attend.    Ibid. 

Procedure  applies  also  on  non-appearance  to  summons  under  Part 
XF]— Code  sec.  718. 
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Where  mad  how  executed^— By  whom.— On  holiday. 

661.  Every  such  warrant  may  be  executed  by  arresting  the 
accused  wherever  he  is  found  in  the  territorial  jurisdiction  of 
the  justice  by  whom  it  is  issued,  or,  in  the  case  of  fresh  pursuit, 
at  any  place  in  an  adjoining  territorial  division  within  seven 
miles  of  the  border  of  the  first-mentioned  division. 

2.  Every  such  warrant  may  be  executed  by  any  constable 
named  therein  or  by  any  one  of  the  constables  to  whom  it  is 
directed,  whether  or  not  the  place  in  which  it  is  to  be  executed 
is  within  the  place  for  which  he  is  a  constable. 

3.  Every  warrant  authorized  by  this  Act  may  be  issued  and 
executed  on  a  Sunday  or  statutory  holiday. 

Origin]— See.  564,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sees.  47,  48. 

"  Within  seven  miles  **] — The  distance  is  to  be  measured  in  a  straight 
line  on  a  horizontal  plane.    Mouflet  v.  Cole,  L.B.  8  Ex.  32. 

Admission  to  hail  pending  hearing} — See  sees.  664,  668,  681. 

Statutory  holiday] — The  effect  of  a  statutory  provision,  such  as  is 
contained  in  the  Interpretation  Act  of  the  Dominion  and  many  provinces, 
defining  the  word  "  holiday  "  to  include  New  Year's  Day,  etc.,  naming 
the  days  commonly  observed  as  holidays,  relates  only  to  the  interpreta- 
tion of  the  word  **  holiday  "  where  used  in  a  statute.  Upton  v.  Phelan, 
18  N.B.B.  192;  Ex  parte  Cormier,  12  Can.  Cr.  Cas.  339. 

As  regards  the  interpretation  of  the  Code,  the  word  "holiday"  in 
eludes  Sundays,  New  Year's  Day,  the  Epiphany,  Good  Friday,  the 
Ascension,  All  Saints'  Day,  Conception  Day,  Easter  Monday,  Ash  Wed- 
nesday, Christmas  Day,  the  birthday  or  the  day  fixed  by  proclamation 
for  the  celebration  of  the  birthdajf^  of  the  reigning  sovereign,  Victoria 
Day,  Dominion  Day,  the  first  Monday  in  September,  designated  Labour 
Day,  and  any  day  appointed  by  proclamation  for  a  general  fast  or 
thanksgiving.    B.S.C.  1906,  ch.  1,  sec.  34  (Interpretation  Act). 

Every  warrant  authorized  by  this  Act] — This  phraseology  is  wide 
enough  to  include  all  warrants  under  the  Criminal  Code.  Compare  sees. 
8-12.  containing  similar  references  to  **  this  Act,"  although  certain  parts 
of  the  Code  may  be  referred  to  as  separate  Acts  if  designated  by  the 
former  titles  of  the  Acts  from  which  they  were  consolidated.  B.S.C. 
1906,  eh.  1,  sec.  29. 

Warrants  for  offences  under  other  statutes] — 

Where  the  prosecution  is  not  for  a  Code  offence,  but  is  under  some 
other  statute,  federal  or  provincial,  to  which  some  of  the  Code  practice 
has  been  made  applicable,  the  exact  extent  of  its  adoption  must  bo 
enquired  into  for  the  purpose  of  ascertaining  whether  this  provision  for 
issuing  and  executing  a  warrant  on  Sunday  will  extend  to  such  offence 
or  not.     The  Code  does  not,  of  its  own   force,  impose  its  system  of 
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legal  procedure  upon  tlie  provinces  in  iresp^fit  of  offences  .ci-eat^d  hj 
the  provincial  legislatures;  but  these  legislatures  have  very  generally 
adopted  the  summary  convictions  procedure  of  Part  XV  of  the  Code'  by 
declaring  in  provincial  statute  regulating  summary  convictions  for  pro- 
vincial oflfences  that  except  where  otherwise  provided  Part  XV  of  the 
Code  shall  apply  mutatis  mutandis  as  if  embodied  in  the  provincial  law. 
See  in  Ontario,  E.S.O.  1914,  eh.  90,  sec.  4.  See.  601,  not  being  in 
Part  XV,  but  in  Part  XIII,  wouUl,  in  such  cases,  apply  as  if  included 
in  Part  XV  only  to  the  extent  to  which  Part  XV  itself  makes  it 
applicable.  A  reference  to  sec.  711  in  Part  XV  shows  that  the  provisiont 
of  Parts  XIII  and  XIV,  relating  tx>  compelling  the  appearance  of  the 
accused  before  the  justice  for  trial  are  to  apply  "  so  far  as  applicable  " 
and  "except  as  varied,  etc."  (sec.  711).  A  warrant  of  arrest  to  answer 
a  charge  in  a  summary  conviction  matter  is  issued  under  the  authority 
of  sec.  711;  and  sec.  661  (as  well  as  sees.  654,  655  and  660)  vtoxiid  apply 
by  virtue  of  sec.  711  in  all  cases  to  which  Part  XV  had  been  made 
applicable.  E.  v.  McGilHvray,  41  N.S.R.  321,  13  Can.  Cr.  Cas,  113. 
But  where  Part  XV  could  apply  only  by  its  inclusion  by  reference  in 
the  special  Act,  such  reference  will  not  involve  the  application  of  sec. 
661  (3)  to  warrants  in  execution  in  default  of  distress  or  of  payment 
of  a  fine  under  sees.  739-741  of  Part  XV.  Ex  parte  Frecker,  33  C.L.J. 
248;  Ex  parte  Willis,  (R.  v.  Lawlor)  44  N.B.R.  447,  27  Can.  Cr.  Cas. 
383. 

For  any  offence  against  the  Criminal  Code,  search  warrants  are 
authorized  to  be  issued,  Part  XTI,  sec.  629,  et  seq.,  and  the  execution  of 
such  a  warrant  is  authorized  to  be  made  on  a  Sunday  or  statutory  holi- 
day.    (Part  XIII,  sec.  661,  sub-sec.  3.) 

Warrants  under  the  Canada  Temperance  Act] — 

Selling,  keeping  or  exposing  for  sale  intoxicating  liquor  contrary  to 
the  provisions  of  Part  II  of  the  Canada  Temperance  Act  is  not  an 
offence  against  the  provisions  of  the  Criminal  Code;  neither  is  it  a^i 
indictable  offence;  but  in  so  far  as  no  provision  is  made  in  Part  III  of 
the  Canada  Temperance  Act  for  any  matter  or  thing  which  is  required 
to  be  done  with  respect  to  prosecutions  under  the  provisions  of  that  Act, 
all  the  provisions  of  Part  XV  of  the  Criminal  Code,  that  is  the  part 
relating  to  Summary  Convictions,  are  made  applicable  in  the  same  man- 
ner as  if  they  were  incorporated  in  the  Canada  Temperance  Act,  R.S.C. 
1906,  ch.  152,  sec.  135.  The  Canada  Temperance  Act  makes  special  pro- 
vision for  the  issuance,  upon  proper  information,  of  search  warrant?  to 
search  for  intoxicating  liquor,  and  prescribes  the  form  of  both  informa- 
lion  for  the  warrant  and  the  warrant  itself:  (sec.  136  as  amended  in 
1908,  ch.  71,  sec.  3,  and  in  1916,  ch.  14)  ;  but  the  Act  is  silpt  both 
as  to  the  manner  and  the  time  of  service  (except  that  the  search  shall 
bo  made  in  the  daytime),  of  any  search  warrant  that  may  be  issued 
under  the  Act.  In  Ex  parte  Willis,  supra,  Barry,  J.,  said:  "It  is 
important  to  bear  in  mind  that  by  the  express  words  of  sec,  135  of  the 
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Canada  Temperance  Act  it  is  only  Part  XV  of  the  Criminal  Code  that 
ia  made  applicable  to  prosecutions  under  the  former  Act,  and  that 
according  to  the  accepted  canons  of  construction  of  statutes,  all  the 
other  provisions  of  the  Code  are,  therefore,  inferentially  or  impliedly 
excluded.  And  since  the  prorisions  of  the  Criminal  Code  in  regard 
to  the  issue  and  service  of  search  warrants  are  to  be  found  in  Parts 
XII  and  XIII  of  that  Act,  it  follows  that  we  cannot  resort  to  or  rely 
upon  these  parts  for  authority  to  serve  on  a  Sunday  a  search  warrant 
issued  under  the  provisions  of  the  Canada  Temperance  Act.  We  cannot 
invoke  the  aid  of  see.  661,  sub-sec.  3  of  the  Criminal  Code  for  the  pur- 
pose of  legalizing  the  service  on  a  Sunday  of  a  search  warrant,  because 
that  provision  is  not  found  in  Part  XV,  but  is  a  provision  of  Part  XIII, 
which  latter  part  is  not  applicable  to  prosecutions  under  the  Canada 
Temperance  Act." 

Informant  officer  may  be  given  the  warrant  of  arreefi — The  same 
officer  who  laid  the  information  may  be  deputed  to  execute  the  warrant 
of  arrest.  B.  v.  Harrison,  (1918)  29  Can.  Cr.  Cas.  420  (B.C.).  But  it 
is  undesirable  that  he  should  make  the  arrest  if  he  has  any  personal 
feeling  against  the  accused  or  any  financial  interest  in  the  prosecution 
or  in  the  matter  of  the  complaint.  B.  v.  Harrison,  (1918)  29  Can.  Cr. 
Cas.  420.  (B.C.). 

062.  If  the  person  against  whom  any  warrant  has  been 
issued  cannot  be  found  within  the  jurisdiction  of  the  justice  by 
whom  the  same  was  issued,  but  is  or  is  suspected  to  be  in  any 
other  part  of  Canada,  any  justice  within  whose  jurisdiction  he 
is  or  is  suspected  to  be,  upon  proof  being  made  on  oath  or 
affirmation  of  the  handwriting  of  the  justice  who  issued  the 
same,  shall  make  an  endorsement  on  the  warrant,  signed  with 
his  name  authorizing  the  execution  thereof  within  his 
jurisdiction. 

2.  Such  endorsement  shall  be  sufficient  authority  to  the  person 
bringing  such  warrant,  and  to  all  other  persons  to  whom  the 
same  was  originally  directed,  and  also  to  all  constables  of  the 
territorial  division  where  the  warrant  has  been  so  endorsed,  to 
execute  the  same  therein  and  to  carry  the  person  against  whom 
the  warrant  issued  when  apprehended,  before  the  justice  who 
issued  the  warrant,  or  before  some  other  justice  for  the  same 
territorial  division. 

3.  Such  endorsement  may  be  in  form  8. 

4.  If  the  person  against  whom  such  warrant  has  been  issued 
is  then  confined  for  some  other  cause  in  any  prison  within  the 
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province  then,  upon  application  to  the  judge  of  any  superior, 
county  or  district  court,  and  upon  production  to  him  of  the 
warrant  with  an  affidavit  setting  forth  the  above  facts,  such 
judge  if  lie  is  satisfied  that  the  ends  of  justice  require  it,  may 
make  an  order  in  writing  addressed  to  the  warden  or  keeper  of 
such  prison,  or  to  the  sheriff  or  other  person  having  the  custody 
of  the  prisoner,  to  bring  up  the  body  of  such  person  before  the 
juistice  who  is  hokling  tiie  preliminary  inquiry,  from  day  to 
day,  as  may  be  necessary  for  the  purposes  of  such  inquiry,  and 
such  warden,  keeper,  sheriff  or  other  person,  upon  being  i)ai<l  his 
reasonable  charges  in  that  behalf,  shall  obey  such  order. 

Onffin]—Bec,  565,  Code  of  1892;  B.8.C.  1886,  ch.  174,  sec.  49. 

Form  of  endorsement  in  backing  a  wflrrcrntl—^ode  form  8,  followiiig 
Hiic.  1152. 

Adding  direction  to  bring  ctcoused  before  endorsing  justice] — Code 
sec.  663. 

Arrest  on  suspicion  by  peace  officer] — See  sees.  30,  647,  649,  652, 
652a. 

Endorsement  of  warrants  in  execution  under  Part  XV] — See  sec.  712. 

Prosecution  may  proceed  before  endorsing  justice  in  certain  eterHi^ — 
Sec.  663  shows  that  in  some  cases  the  endorsing  magistrate  may  require 
that  the  person  when  apprehended  in  his  territorial  division  on  his 
endorsement  of  the  warrant  from  another  division,  shall  be  brought 
before  him  or  some  other  justice  of  the  division  in  which  the  arrest 
took  place;  but  this  is  only  to  be  done  if  the  prosecutor,  or  some  of 
the  witnesses  for  the  prosecution,  are  in  that  territorial  division.  Code 
see.  663.  The  magistrate  may  then  exercise  a  dificretion  as  to  whether 
the  interests  of  justice  will  be  better  served  by  taking  the  preliminary 
hearing  in  the  district  of  the  arrest  instead  of  allowing  the  arresting 
officer  to  take  the  prisoner  to  the  district  in  which  the  warrant  issued. 
This  provision  would  doubtless  be  applied  if  all  of  the  witnesses  desired 
to  be  called  on  either  side,  including  the  informant,  had  followed  the 
accused  to  the  place  where  he  was  arrested,  and  both  parties  desired 
the  preliminary  inquiry  and  the  subsequent  trial,  if  any,  to  take  place 
ill  the  district  of  the  arrest  rather  than  in  another  district  where  the 
offence  is  alleged  to  have  been  committed. 

Habeas  corpus  to  review  arrest  warrant  from  another  province]' — 
B.  V.  Galloway,  2  Alta.  L.B.  258,  15  Can.  Cr.  Gas.  317. 

Procednre  on  arrest  under  endorsed  warrant. 

663.  If  the  prosecutor  or  any  of  the  witnesses  for  the  prose- 
cution are  in  the  territorial  division  where  such  person  has  been 
apprehended  upon  a  warrant  endorsed  as  provided  in  the  last 
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preceding  section,  the  constable  or  other  person  or  persons  who 
have  apprehended  him  may,  if  so  directed  by  the  justice  endors- 
ing the  warranty  take  him  before  such  justice,  or  before  some 
other  justice  for  the  same  territorial  division  and  the  said 
justice  may  thereupon  take  the  examination  of  such  prosecutor 
or  witnesses,  and  proceed  in  every  respect  as  if  be  had  himself 
issued  the  warrant. 

Origin]— Sec.  566,  Code  of  1892;  R.S.C.  1886,  ch.  174,  see.  50. 

Procedure  In  otber  cases  of  person  arrested  on  warrant. 

664.  When  any  person  is  arrested  upon  a  warrant  he  shall, 
except  in  the  case  provided  for  in  the  last  preceding  section,  be 
brought  as  soon  as  is  practicable  before  the  justice  who  issued 
it  or  some  other  justice  for  the  same  territorial  division,  and 
such  justice  shall  either  proceed  with  the  inquiry  or  postpone 
it  to  a  future  time,  in  which  latter  case  he  shall  either  commit 
the  accused  person  to  proper  custody  or  admit  him  to  bail  or 
permit  him  to  be  at  large  on  his  own  recognizance  according  to 
the  provisions  hereinafter  contained. 

Origin]— Bee,  567,  Code  of  1892. 

Person  arrested  to  he  brought  before  the  justieel — The  llrat  duty  of 
a  magistrate  dealing  with  a  person  arrested  upon  his  warrant  is  to  have 
such  person  brought  before  him  as  soon  as  practicable,  and  then  make 
out  such  order  as  the  case  requires.  The  express  enactment  of  Code  sec. 
664  must  be  followed  in  this  respect  and  ordinarily  no  remand  may  be 
made  in  the  prisoner's  absence.  Sx  parte  Sarrault,  15  Que.  K.B.  3,  9  Can. 
Cr.  Cas.  448 ;  and  see  see.  679. 

Preliminary  enquiry  on  charge  of  indictable  offence] — See  sec.  668. 

Preliminary    Inquiry*— Offence    committed    out    of   Jurisdiction.— 
Offender  taken  before  Justice  where  offence  committed. 

665.  The  preliminary  inquiry  may  be  held  either  by  one 
justice  or  by  more  justices  than  one. 

2.  If  the  accused  person  is  brought  before  any  justice  charged 
with  an  offence  committed  out  of  the  limits  of  the  jurisdiction 
of  such  justice^  such  justice  may^  after  hearing  both  sides,  order 
the  accused  at  any  stage  of  the  inquiry  to  be  taken  by  a  constable 
before  some  justice  having  jurisdiction  in  the  place  where  the 
offence  was  committed. 
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3.  The  justice  so  ordering  shall  give  a  warrant  for  that  pur- 
pose to  a  constable,  which  may  he  in  form  9,  or  to  the  like  effect, 
and  shall  deliver  to  such  constable  the  information,  depositions 
and  recognizances,  if  any,  taken  under  the  provisions  of  this 
Act,  to  be  delivered  to  the  justice  before  whom  the  accused  per- 
son 15  to  be  taken,  and  such  depositions  and  recognizances  shall 
be  treated  to  all  intents  as  if  they  had  been  taken  by  the  last- 
mentioned  justice. 

Origini — Code  of  1892,  sec.  557. 

Transfer  of  preliminary  enquiry  to  place  of  offence] — ^If  a  person 
is  brought  before  a  justice  of  the  peace  charged  with  an  offence  oom- 
initted  within  the  province,  but  out  of  the  limits  of  the  jurisdiction  of 
such  justice  the  latter,  in  his  discretion,  may  either  order  the  accused 
to  be  taken  before  some  justice  having  jurisdiction  in  the  place  where 
the  offence  was  committed  (aec.  665),  or  may  proceed  as  if  it  had 
been  committed  within  his  own  jurisdiction.  8.  was  brought  before  the 
stipendiary  magistrate  of  the  City  of  Halifax  charged  with  having 
committed  burglary  in  Sydney,  C.B.  It  was  held  that  the  stipendiary 
magistrate  could,  with  the  consent  of  the  accused,  try  him  summarily 
under  sec.  777.  2?c  Charles  Seeley,  41  Can.  S.C.R.  5,  14  Can.  Cr.  Cas. 
270. 

The  power  conferred  on  a  magistrate  under  this  section  of  ordering 
the  accused  person  brought  before  him,  charged  with  an  offence  com- 
mitted out  of  his  territorial  jurisdiction,  to  be  taken  before  some  justice 
having  jurisdiction  in  the  place  where  the  offence  was  committed,  is 
permissive  only.     R.  v.  Burke  (1900),  5  Can.  Cr.  Cas.  29   (Ont.). 

"  Recognizances f  if  any  "] — As  to  bail  on  remand,  see  sec.  681. 

Form  of  warrant  to  convey  before  a  justice  of  another  county} — 
Code  form  9,  following  sec.  1152. 

Montreal] — In  the  district  of  Montreal  the  clerk  of  the  peace  cir 
deputy  clerk  of  the  peace  has  all  the  powers  of  a  justice  under  Parts 
XIII  and  XIV. 

Transfer  to  another  Justice. — Receipt  to  constable. 

666.  Upon  the  constable  delivering  to  the  justice  the  war- 
rant, information,  if  any,  depositions  and  recognizances,  and 
proving  on  oath  or  aiBrmation,  the  hand\VTiting  of  the  justice 
who  has  subscribed  the  same,  such  justice,  before  whom  the 
accused  is  produced,  shall  thereupon  furnish  such  constable  with 
a  rerei])t  or  certificate  in  form  10,  of  his  having  received  from 
him  the  body  of  the  accused,  together  with  the  warrant,  informa- 
tion, if  any,  depositions  and  recognizances,  and  of  his  having 
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proved  fo  him,  upon  oath  or  affirmation,  the  handwriting  of  the 
justice  who  issued  the  warraJit. 

2r  If  ^uch  justice  does  not  commit  the  accused  for  trial,  or 
liold  him  to  bail,  the  recoj^iiizancej?  taken  before  the  first  men- 
tioned justice  shall  be  void. 

Ofvtn]— Code  of  1892,  sec.  557. 

Form  of  receipt  to  he  given  to  the  congtahle  hy  the  justice  for  the 
county  in  which  the  offence  was  committed'] — Code  form  10,  following 
aec^  1152.  , 

Procedure  on  preliminary  cnq^iiry} — Sfe  sec.  668  et  acq. 

Coroner's  Inquisition.— Warrant   or   recoffnlsance    to   bring   case 
before  magistrate.— Transmitting  depositions.— Procedure. 

66T.  Every  coroner,  upon  any  inquisition  taken  before  him 
whereby  any  person  is  charged  with  manslaughter  or  murder, 
shall,  if  the  person  or  persons,  or  either  of  them,  affected  by  the 
verdict  or  finding  is  not  already  charged  with  the  said  offence 
before  a  magistrate  or  justice,  by  warrant  under  his  hand,  direct 
that  such  person  be  taken  into  custody  and  be  conveyed,  with  all 
convenient  speech,  before  a  magistrate  or  justice ;  or  such  coroner 
may  direct  such  person  to  enter  into  a  recognizance  before  him, 
with  or  without  a  surety  or  sureties,  to  appear  before  a  magistrate 
or  justice. 

2.  In  either  case,  it  shall  be  the  duty  of  the  coroner  to  transmit 
to  such  magistrate  or  justice  the  depositions  taken  before  him 
in  the  matter. 

3.  Upon  any  such  person  being  brought  or  appearing  before 
any  such  magistrate  or  justice,  he  shall  proceed  in  all  respects 
as  though  such  person  had  been  brought  or  had  appeared  before 
him  upon  a  warrant  or  summons. 

Ori<7tnl— Sec.  568,  Codo  of  1892. 

,C  or  oner' 9  court] — The  coroner's  court  is  a  common  law  tribunal 
charged  with  making  an  invest ipjat ion  into  the  c.au8<»  of  death;  Robin  v. 
McMahon,  (1917)  50  Que.  B.C.  267,  27  Can.  Cr.  Caa.  407.  It  is  a  eourt 
of  record,  and  the  coroner  is  n  judge  of  a  court  of  record.  Davidson  ▼. 
Garrett,  (1899)  BO  Ont.  R.  653,  5  Can.  Cr.  Cas.  200. 

**  Inquisition  whereby  any  person  is  charged "  etc.] — The  inquiry 
before  the  coroner  is  to  ascertain  the  cause  of  death,  and  no  one  is, 
strictly  speaking,  a  defendant  on  such  an  inquiry,  at  least  until  the  ver- 
dict is  rendered.    This  may  be  an  open  verdict,  such  as  that  the  deceased 
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came  to  his  death  by  foul  means  used  by  some  person  or  persons  to 
the  jury  unknown,  or  it  may  define  the  cause  of  death  as  due  to  accident 
or  to  the  criminal  neglect  or  the  wilful  and  malicious  act  of  a  named  person. 
Such  person  is  then  "charged"  by  the  inquisition,  and  it  is  to  the  latter 
class  of  case  where  the  finding  charges  manslaughter  or  murder  tliat  refer- 
ence is  made  in  sec.  667.  The  verdict  of  the  coroner's  jury  and  tlie 
record  of  the  depositions  and  proceedings  at  the  inquiry  are  to  be 
transmitted  in  such  cases  for  use  on  the  preliminary  enquiry  before  a 
magistrate  (sec.  668  et  seq.).  The  finding  of  the  coroner's  jury  is  not 
a  substitute  for  a  true  bill  by  a  grand  jury  or  for  a  formal  charge  in 
jurisdictions  where  there  is  no  grand  jury.  Code  sec.  940.  In  praetiee 
the  coroner's  inquest  does  little  more  than  marshal  the  evidence  for  the 
prosecuting  ofiicer  and  indicate  to  some  extent  the  class  of  charge  which 
the  Crown  officer  is  likely  to  bring  to  trial.  The  depositions  forwarded 
\o  the  magistrate  under  sec.  667  (2),  have  again  to  be  transmitted  by 
tlie  magistrate  to  the  trial  court  if  he  sends  the  case  up  for  triid.  Sec. 
695.  But  no  one  is  to  be  tried  upon  a  coroner's  inquisition  alone,  as 
was  possible  prior  to  the  Code.  Sec.  940.  Much  freedom  is  usually 
given  in  permitting  persons  who  claim  to  have  an  interest  in  the  cor- 
oner's proceedings  to  be  represented  by  counsel  and  examine  and  eross- 
oxamiiic  witnesses,  but  there  being  no  person  "  accused  "  until  the  ter- 
mination of  the  proceedings  there  is  no  absolute  right  to  have  counsel 
examine  the  witnesses.     Agnew  v.  Stewart,  21  XJ.C.Q.B.  296. 

N on- juridical  days] — The  issue  and  execution  of  the  warrant  on  a 
Sunday  or  holiday  is  authorized  by  sec.  661.  Code  sec.  961,  in  view 
of  its  context,  would  probably  be  held  not  to  apply  to  a  coroner's  court, 
and  the  holding  of  the  inquest  and  the  taking  of  evidence  would  be 
limited  to  juridical  days.  It  was  held  in  Ee  Cooper,  5  P.B.  256  (Ont.), 
that  a  coroner's  inquest  held  on  Sunday  was  invalid. 

Witness  disobeying  summons^ — A  coroner  is  a  local  officer  who  can 
net  only  within  his  own  municipal  jurisdiction;  and  a  warrant  issued 
by  him  to  apprehend  a  defaulting  witness  cannot  be  validly  executed 
outside  of  that  jurisdiction.  The  fact  that  a  witness  at  an  inquest  has 
(ilready  been  questioned  at  great  length  is  not  a  ground  for  prohibiting 
the  coroner  from  subjecting  her  to  further  examination;  the  court 
assumes  that  the  coroner  will  not  permit  the  witness  to  be  unduly  harassed. 
Tie  Anderson  and  Kinrade,  18  O.L.R.  362 ;  14  Can.  Cr.  Cas.  448. 

Coroner* s  duties  both  ministerial  and  judidal] — ^A  coroner's  duties 
nro  partly  judicial  and  partly  ministerial.  Be  Anderson  and  Kinrade, 
18  O.L.B.  362,  14  Can.  Cr.  Cas.  448;  Ex  parte  Wilson  (1871)  Stevens 
N.B.,  Dig.  334.  He  is  appointed  by  provincial  authority  and  is 
assigned  special  duties  by  provincial  legislation,  but  in  holding  an 
inquest  in  respect  of  a  death  charged  to  have  been  brought  about  crim- 
inally, the  coroner  presides  over  a  criminal  court  and  its  proceedings 
in  that  regard  are  within  federal  control.  B.  v.  Hammond,  29  Ont.  B. 
LMl,  1  Can.  Cr.  Cas.  373. 
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As  proTindal  legislation  controls  the  compensation  paid  to  coroners 
for  their  services^  reference  has  to  be  made  to  provincial  statutes  and 
regulations  to  ascertain  the  classes  of  cases  in  which  coroners  are 
expected  to  hold  inquests  and  the  conditions  framed  for  the  purpose 
of  limiting  the  expenditure  of  public  money  for  inquests  to  those  which 
are  considered  absolutely  necessary.  The  coroner  should  not  hold  an 
inquest  in  a  matter  in  which  he  himself  had  been  employed  as  h  surgeon 
or  physician  and  would  more  properly  be  a  witness  than  an  officer 
presiding  over  a  judicial  enquiry.    Be  Ilaney  and  Mead,  34  C.L.J.  3.^0. 

A  coroner  has  power  to  himself  summon  the  coroner's  jury  by  a 
mere  verbal  direction  to  the  persons  required  to  be  jurors.  Davidson  v. 
Garrett,  (1899)  30  Ont.  B.  653,  6  Can.  Cr.  Gas.  200. 

A  coroner  may  summon  a  witness  to  re-attend  to  give  further  evi- 
dence on  new  matter  alleged  to  have  l»een  disclosed  to  the  Crown  since 
the  witness'  examination  in  the  same  inquest.  Re  Anderson  and  Kinrade. 
(1909)  14  Can.  Cr.  Oas.  448. 

Subsequent  use  of  depositums  taken  at  coroner^s  inquesti — A  coroner 
is  not  a  *'  justice  "  within  sec.  999,  so  as  to  permit  the  depositions  taken 
before  the  coroner  being  certified  by  him  and  read  at  a  subsequent 
trial  in  a  criminal  court  without  further  proof;  B.  v.  Qraham,  2  Can. 
Cr.  Cas.  388;  but  the  coroner  may  be  called  as  a  witness  to  prove  the 
accuracy  of  the  depositions.  Any  deposition  before  the  coroner  will 
lie  admitted  in  evidence  against  the  person  subsequently  charged  only 
in  case  such  person  was  present  before  the  coroner  and  was  afforded 
full  opportunity  to  cross-examine  the  witness,  and  that  the  particular 
witness  whose  deposition  it  is  proposed  to  use  in  this  way  is  proved  to 
l>e  dead  or  unable  to  travel  or  is  being  kept  out  of  the  way  by  the 
contrivance  of  the  accused.  In  such  cases  the  evidence  might  be  admitted 
under  common  law  principles  quite  apart  from  sec.  999  of  the  Code 
or  of  sec.  23  of  the  Canada  Evidence  Act.  B.  v.  Biggs,  4  F.  &  F.  1085; 
Johnson  v.  The  King,  (1911)  13  Can.  Exch.  B.  379;  Phipson  on  Evi- 
dence, 4th  ed.,  449;  Boys  on  Coroners,  4th  ed.,  29l! 

The  English  practice  is  to  treat  the  depositions  as  inadmissible  un- 
less they  comply  with  all  the  requirements  of  the  Indictable  Offences 
Act,  11-12  Vict.,  Imp.,  ch.  42,  which  corresponds  with  sec.  999  of  the 
Code.  Bird  v.  Keep,  (1918)  87  L.J.K.B.  1199,  1204.  The  inquisition 
or  finding  is  not  conclusive  upon  any  person  affected  by  it.  Bird  v. 
Keep,  supra. 

Depositions  of  a  witness  speaking  in  French  taken  down  by  the 
translator  in  English  at  a  preliminary  inquiry,  but  not  read  over  and 
explained  to  the  witness  or  signed  by  him  are  not  admissible  to  contra- 
dict his  testimony  on  a  subsequent  proceeding,  but  the  witness  may  l>o 
cross-examined  as  to  material  statements  then  made,  and  witnesses  called 
to  show  a  contradiction  with  his  former  testimony.  B.  v.  Ciarlo,  (1897) 
1  Can.  Cr.  Cas  157  (Que.). 

An  accused  person  on  a  murder  trial  giving  testimony  on  his  own 
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behalf  may  be  asked  whether  or  not  he  made  a  certain  statement  at 
the  inquest  although  the  original  depositions  are  not  available  in  court; 
and  he  has  no  right  to  demand  before  answering  that  he  be  informed 
of  what  was  taken  down  in,  the  depositions ;  but  if  use  is  to  be  made  of 
the  latter  to  contradict  him  the  original  deposition  should  be  produced. 
B.  V.  Mulvihill,  22  Can.  Cr.  Cas.  354,  5  W.W.R.  1229,  19  B.CB.  197, 
aflarmed  in  Mulvihill  v.  The  King,  23  Can.  Cr.  Cas  194,  6  W.W.R.  462, 
49  8.C.B.  587. 

Once  the  signature  of  the  witness  has  been  proven  to  his  deposition 
at  the  inquest,  it  may  be  used  to  test  his  memory  or  to  impeach  his 
credit,  although  it  may  have  been  insufficiently  certified  or  irregularly 
returned ;  B.  v.  Laurin,  5  Can.  Cr.  Cas.  545  and  548  (Que.) ;  Can.  Evid. 
Act,  B.S.C.,  1906,  ch.  145,  sec.  10.  Similarly  it  may  be  used  to  impeach 
the  credit  of  an  adverse  witness  on  his  denying  having  made  the  pre- 
vious statement,  but  the  previous  statement  when  admitted  does  not 
become  proof  of  the  fact  it  purports  to  verify.  R.  v.  Duckworth,  37 
O.L.B.  197,  26  Can.  ^r.  Cas.  314;  Can.  Evid.  Act,  sec.  9. 

Coroner's  warrant] — On  a  verdict  being  found  by  tlie  coroner's  jury 
against  a  person  for  culpable  homicide,  the  coroner  may  issue  his  war- 
rant for  that  person's  arrest.  Bobin  v.  McMahon  (1915)  50  Que.  S.C. 
267,  27  Can.  Cr.  Cas.  407. 

Bemoval  of  verdict  -and  proceedings  hy  certiorari] — The  verdict  de- 
claring a  person  criminally  guilty  of  the  death  under  investigation  can 
be  attacked  only  for  irregularities  shown  against  the  verdict  itself  and 
not  for  irregularities  prior  to  the  verdict  or  prior  to  the  holding  to  the 
inquest  by  non-conformity  with  provincial  regulations.  Robin  v.  Mc- 
Mahon   (1917)  50  Que.  S.C.  267,  27  Can.  Cr.  Caa.  407. 

The  Quebec  statute  as  to  Coroners  (4  Geo,  V  Que.  (1914),  ch.  38, 
amending  B.S.  Que.,  articles  3477  to  3487  (a)  for  the  most  part  relate 
to  the  preliminary  declaration  to  be  made  by  the  coroner,  the  medical 
examination,  the  declaration  concerning  the  report  which  must  be  made 
by  the  coroner  to  the  Government,  also  the  provisious  concerning  the 
place  where  the  inquest  should  be  held,  and  the  selection  of  the  jury 
and  the  duties  of  the  coroner;  but  these  dispositions  are  not  imperative 
and  are  more  directory  than  mandatory.  They  have  for  their  object 
the  regulation  of  the  proceedings  of  the  coroner  with  the  administrative 
authority  so  as  to  assure  a  better  control  of  the  expense  incurred  for 
the  maintaining  of  this  official  and  the  expense  of  his  tribunal,  but 
they  cannot  constitute  illegality  of  such  a  nature  that  the  verdict  should 
be  set  aside  on  certiorari,  Robin  v.  McMahon  (1917)  50  Que.  S.C.  267, 
27  Can.  Cr.  Cas.  407. 
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PROCEDURE  ON  APPEARANCE  OF  ACCUSED  BEFORE  JUSTICE. 

Jurisdiction. 

Preliminary  Inquiry  by  Justice* 

668.  When  any  person  accused  of  an  indictable  offence  i? 
liefore  a  justice,  whether  voluntarily  or  upon  summons,  or  after 
being  apprehended  with  or  without  warrant,  or  while  in  custody 
for  the  same  or  any  other  offence,  the  justice  shall  proceed  to 
inquire  into  the  matters  charged  against  such  person  in  the 
manner  hereinafter  directed. 

OW^wi]— Sec.  577,  Code  of  1892;  Indictabre  Offences  Act,  1R48, 
Imp  ^  sec.  18. 

Jurisdiction  generally'] — Jurisdiction  involves  two  distinct  concepts: 
authority  to  deal  with  a  person  against  his  will,  and  authority  to  deal 
with  the  subject  matter.  If  a  person  who  is  not  amenable  without  his 
consent  to  the  coercive  jurisdiction  of  a  court  voluntarily  appears  and 
submits  to  it,  the  court  has  jurisdiction  to  deal  with  the  matter  as 
against  him  as  in  the  well*known  instance  of  an  action  against  a  foreign 
sovereign.  But  consent  cannot  give  jurisdiction  over  subject  matter 
which  is  itself  not  within  the  cognizance  of  the  court.  Ridley  v.  Whipp 
(1916)  23  Argus  L.B.  (Austr.)    129,  22  C.L.R.  381.  per  Griffith,  C.J. 

In  B.  V.  Hughes,  4  Q.B.I>.  614,  it  was  held  that  upon  the  proper 
construction  of  the  Justices  Acts,  Imp.,  the  mode  of  bringing  a  man 
before  the  court  is  a  mere  matter  of  procedure,  and  that  if  a  man  Iteing 
in  fact  before  justices  and  being  charged,  submits  to  the  jurisdiction, 
the  justices  have  authority  to  proceed.  That  case  did  not  decide  what 
would  happen  if  the  defendant  had  made  a  valid  objection  to  the  juris- 
diction. Griffith,  C.J.,  in  Ridley  v.  Whipp  (1916),  22  C.L.R.  381,  23 
Argus  L.R.  (Australia)  129,  131. 

When  accused  is  ''before  a  jitfttce**] — Code  sec.  668,  directing 
the  juBtiee  to  proceed  to  inquire  into  the  matters  charged  when  a  per* 
•on  is  before  a  justice  and  is  accused  of  an  indictable  offence,  is  to 
be  limited  to  cases  in  which  the  accused  is  rightly  before  such  justice. 
Be  Holman  and  Bae,  (No.  2),  21  Can,  Cr.  Gas.   11,  27  O.L.R.  432. 
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A  magistrate  may  hold  a  preliminary  enquiry  in  respect  of  an  indict- 
able offence  committed  in  the  same  province  outside  of  his  territorial 
jurisdiction,  if  the  accused  is  apprehended  within  the  limits  over  which 
such  magistrate  has  jurisdiction.  Code  sec.  577.  Be  the  Queen  v.  Burke 
(1900),  5  Can.  Cr.  Cas.  29  (Ont.) ;  re  Seeley,  41  S.C.B.  5,  U  Can.  Cr. 
Cas.  270. 

A  written  information  on  a  preliminary  enquiry  is  for  the  protec- 
tion of  the  accused  so  that  he  may  know  the  charge  laid  against  him, 
but  if  the  magistrate  on  being  verbally  informed  of  the  offence  by  the 
accused  himself  issues  a  summons  and  the  accused  attends  on  its  return 
a  committal  for  trial  may  be  made  on  the  depositions  taken  upon  the 
preliminary  enquiry,  without  an  information  in  writing.  B.  v.  Thompson, 
15  Can.  Cr.  Cas.  162.  The  committing  justices  had  jurisdiction  over 
the  accused  on  his  attending  in  answer  to  the  summons  although  objec- 
tion was  taken  to  the  want  of  an  information,  but  semble,  a  warrant  to 
arrest  the  accused  could  not  have  been  issued  without  a  sworn  informa- 
tion, had  he  failed  to  attend  on  the  summons.  B.  v.  Thompson,  15  Can. 
Cr.  Cas.  162;  same  case,  Be  Thompson,  14  B.C.B.  314. 

Part  XIV  not  applicable  to  corporation  defendants} — 

The  procedure  of  Part  XIV  is  applicable  to  persons  and  not  to 
corporations.  If  a  corporation  is  to  be  charged  with  an  indictable 
offence,  the  prosecutiop  is  begun  by  an  indictment  preferred  by  leave 
of  the  court  or  of  the  Attorney-General,  or  preferred  by  the  Attorney- 
General  himself  or  some  one  authorized  to  act  for  him.  Sees.  873,  B73a. 
Code  sees.  916-921  deal  with  procedure  in  the  case  of  a  corporation 
defendant. 

"  Apprehended  with  or  without  warrant  "] — As  to  arrest  without  war- 
rant, see  sees.  646-652 ;  and  as  to  issuing  a  summons  or  warrant,  see  sees. 
653-655.  A  commitment  for  trial  for  an  indictable  offence  may  be  justified 
in  respect  of  a  person  brought  before  the  magistrate  under  an  invalid 
warrant,  if  the  magistrate  had  a  general  jurisdiction  over  the  person 
and  over  the  subject  matter  of  the  inquiry ;  B.  v.  Hughes,  4  Q.B.I).  614 ; 
McGuiness  v.  Dafoe,  23  A.B.  (Ont.)  704,  3  Can.  Cr.  Cas.  139;  but 
different  considerations  may  apply  to  the  special  jurisdiction  of  sum- 
mary trial  conferred  by  sees.  771-799  (Part  XVI). 

Irregularity  or  defect  in  warrant  or  summons] — Code  sec.  669. 

Several  charges] — ^Where  several  informations  for  various  offences 
are  laid  against  the  same  person,  the  magistrate  will  have  jurisdiction 
under  sec.  668,  to  proceed  with  preliminary  enquiries  as  to  all  of  such 
charges,  although  the  accused  was  arrested  and  brought  before  him 
by  virtue  of  a  warrant  of  arrest  issued  upon  one  information  only,  sub- 
ject to  the  right  of  the  accused  to  a  reasonable  adjournment.  B.  v. 
Weiss  (No.  2),  22  Can.  Cr.  Cas.  42,  5  W.W.B.  48  and  460,  6  Alta.  L.B. 
264. 

That  the  magistrate  proceeded  with  the  hearing  of  the  evidence  on 
preliminary  enquiries  for  two  offences  at  the  same  time,  against  the 
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same  accused,  is  not  a  ground  for  habeas  corpus  in  respect  of  his 
committal  for  trial.  Dick  v.  The  King,  19  Can.  Cr.  Gas.  44,  13  Que. 
P.B.  57. 

Other  justices'} — When  a  magistrate  has  become  seized  of  a  case  by 
taking  the  information  for  an  indictable  offence  no  other  magistrate 
having  general  concurrent  jurisdiction  with  him  can  acquire  jurisdic- 
tion to  intervene,  and  preside  at  a  preliminary  enquiry,  even  with  the 
consent  of  the  first  magistrate,  except  in  so  far  as  such  course  is  author- 
ized by  statute  in  special  circumstances  such  as  illness  or  absence  of 
the  first  magistrate.  Be  Holman  and  Bae  (No.  2),  21  Can.  Cr.  Cas.  11, 
27  O.L.R.  432 ;  E.  v.  McBae,  2  Can.  Cr.  Cas.  49,  28  Ont.  B.  569. 

Begina  v.  McBae  (1897)  2  Can.  Cr.  Cas.  49;  28  O.B.  569,  determines 
that  wnere  an  information  is  laid  before  a  magistrate  he  becomes  seized 
of  the  case  and  that  no  other  magistrate  has  any  right  to  take  part 
in  the  trial  unless  at  the  request  of  the  magistrate  before  whom  pro- 
ceedings are  taken.  All  the  magistrates  in  tJic  county  have  jurisdiction ; 
but  so  soon  as  proceedings  are  taken  before  any  one  of  these  officers 
having  concurrent  jurisdiction  he  becomes  solely  seized  of  the  case.  The 
magistrate  has  under  the  statute,  and  possibly  apart  from  the  statute, 
the  right  to  ask  other  magistrates  to  sit  with  him;  and,  if  he  does  so, 
the  whole  bench  becomes  seized  of  the  complaint:  Begina  v.  Milne, 
15  U.C.C.P  94. 

The  Ontario  statute  relating  to  Police  Magistrates,  B.S.O.  1914,  ch. 
88,  sec.  18,  recognizes  this  principle.  So  also  do  sees.  10  and  34,  which 
provide  that  the  Deputy  Police  Magistrate,  or  if  there  is  no  Deputy, 
any  other  Police  Magistrate  appointed  for  the  county,  may  proceed  for 
the  Police  Magistrate  in  the  case  of  his  illness  or  absence.  Middleton,  J., 
in  Re  Holman  &  Bae  (No.  2),  21  Can.  Cr.  Cas.  11,  said:  "Neither  of 
these  sections  (10  and  34)  gives  to  the  magistrate  any  power,  once  he 
has  undertaken  the  case,  to  discharge  himself,  save  in  the  case  of  illness 
or  absence.  He  has  no  power  to  request  another  magistrate  to  sit  for 
him.  Contrast  the  provisions  of  the  two  sections  with  sec.  18,  which 
provides  that  in  the  case  falling  within  it,  the  magistrate  may  so  request. 
By  sec.  31,  where  the  case  arises  out  of  the  limits  of  the  city,  the 
Police  Magistrate  is  not  bound  to  act ;  but  if  once  he  does  act  it  appears 
that  he  must  continue  to  the  end.  This  view  of  the  statute  is  quite 
eonsistent  with  the  view  taken  in  Begina  v.  Gordon,  16  O.B.  64." 

In  Quebec  if  the  magistrate  who  had  begun  the  hearing  dies,  is 
dismissed,  resigns  his  office  or  withdraws  from  the  hearing,  then  another 
competent  magistrate  may  take  it  up,  but  he  should  begin  the  hearing 
de  novo  before  himself;  he  cannot  merely  continue  that  previously 
begun.  The  judge  of  the  sessions  of  the  peace,  Hon.  Mr.  Chaveau,  who 
had  begun  the  preliminary  hearing,  having  obtained  leave  of  absence, 
and,  without  concluding  it,  started  for  a  voyage  to  Europe,  is  deemed 
to  be  withdrawn  from  the  proceeding ;  and  in  such  case,  with  the  consent 
of   the  Crown,  the  party  prevented  from  proceeding  was  entitled  to 
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obtain  from  the  magistrate,  Angers,  who  replaced  him,  an  order  for 
beginning  de  novo  the  hearing  in  order  to  dispose  of  the  matter.  A 
writ  of  certiorari  will  not,  in  such  case,  be  granted  to  prevent  Magistrate 
Angers  from  taking  up  the  case  and  beginning  it  again.  Bertrand  v. 
Angers,  21  Que.  B.C.  213  (Sup.  Ct.). 

Power  to  regulate  course  of  inqu\fry'[ — See  sec.  67fl. 

Discretion  to  transfer  inquiry  to  looality  of  offenoe] — See  sees.  665 
and  666. 

Montr  call — In  the  district  of  Montreal  the  Clerk  of  the  Peace  or 
Deputy  Clerk  of  the  Peac«  has  all  the  powers  of  a  justice  under  Parts 
XIII  and  XIV.     Code  sec.  605. 

Saskatchewan  and  Alberta} — In  these  provinces  a  preliminary  enquiry 
before  a  magistrate  is  not  an  essential  before  the  preferring  of  a  formal 
charge  under  873a,  by  the  Attorney-General  or  an  agent  of  the  Attorney- 
General  or  a  person  with  the  written  consent  of  the  judge  or  of  the 
Attorney-General  or  by  order  of  the  court.  Be  Criminal  Code,  16  Can. 
Cr.  Cas.  459,  43  Can.  S.C.B.  434;  B.  v.  Duff,  15  Can.  Cr.  Cas.  454,  2 
S.L.B.  388,  overruled  on  this  point. 

B.N.W.  Mounted  Police']— By  the  statute,  B.S.C.  1906,  ch.  91,  the 
Royal  North-West  Mounted  Police  Force,  as  constituted  by  the  Govemor- 
in-Council,  shall  continue  to  be  a  police  force  duly  constituted  for  the 
province  of  Saskatchewan  and  the  Yukon  Territory,  and  shall  be  known 
as  the  "  Royal  North- West  Mounted  Police," 

The  Commissioner  of  Police  and  the  assistant  commissioners  shall, 
respectively,  have  all  the  powers  of  two  justices  of  the  peace  under  the 
B.N.W.  Mounted  Police  Act,  or  any  Act  in  force  in  the  provinces  of 
Saskatchewan  and  Alberta,  and  in  the  North- West  Territories  and  the 
Yukon  Territory.     R.S.C.  1906,  ch.  91. 

The  superintendents  and  such  other  officers  as  the  Govcrnor-in-Council 
approves,  shall  be  cx-offlcio  justices  of  the  peace. 

Kvery  constable  of  the  force  shall  be  a  constable  in  and  for  the  said 
two  provinc>e8  and  the  North- West  Territories  and  the  Yukon  Territory 
for  carrying  out  any  laws  or  ordinances  in  force  therein.  R.S.C.  1906, 
ch.  91,  sec.  12. 

The  R.N.W.  Mounted  Police  Act  further  provides  that:  "It  shall 
be  the  duty  of  members  of  the  force,  subject  to  the  orders  of  the 
Commissioner : — 

(a)  to  perform  all  duties  which  now  are  or  hereaftor  shall  be  as- 
signed to  constables  in  relation  to  the  preservation  of  the  peace, 
the  prevention  of  crime,  and  of  offences  against  the  laws  and 
ordinances  in  force  in  the  provinces  of  Saskatchewan  and  Alberta 
and  in  the  North-West  Territories  and  the  Yukon  Territory,  and 
the  criminal  and  other  laws  of  Canada,  and  the  apprehension  of 
criminals  and  offenders,  and  others  who  may  be  lawfully  taken 
into  custody; 
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(6)  to  attend  upon  any  jndge^  stipendiary  magistrate,  or  justice  of 
the  peace,  when  specially  required,«and  to  execute  all  warrants,  and 
perform  all  duties  and  services  in  relation  thereto,  which  may, 
under  this  Part  or  the  laws  and  ordinances  in  force  in  the  said 
two  provinces  and  in  the  North- West  Territories  and  the  Yukon 
Territory,  or  the  criminal  or  other  laws  of  Canada,  be  lawfully 
executed  and  performed  by  constables; 

(r)  to  perform  all  duties  which  may  be  lawfully  performed  by  con- 
stables in  relation  to  the  escort  and  conveyance  of  convicts  and 
other  prisoners  and  lunatics  to  or  from  any  courts,  places  of 
punishment  or  confinement,  asylums  or  other  placte.  R.8.0.  Id06, 
ch.  91,  0ec  18. 

Juv4nile  CourW] — ^Where  Juvenile  courts  have  been  established  under 
ttio  Juvenile  Delinquents  Act,  Can.,  1908,  ch.  40,  as  amended  by  1912, 
eh.  30,  and  1914,  ch.  39,  its  provisions  will  control  as  to  trials  of  children 
under  sixteen  years  of  age. 


IrregrvlArlty  or  rarianee  not  to  affect  Talldlty. 

660.  No  irregularity  or  defect  in  the  substance  or  form  of 
the  summons  or  warrant,  and  no  variance  between  tlie  charge 
contained  in  the  summons  or  warrant  and  the  charge  contained 
in  the  information,  or  between  either  and  the  evidence  adduced 
()ii  the  part  of  the  prosecution  at  the  inquiry,  shall  affect  the 
validity  of  any  proceeding  at  or  subsequent  to  the  hearing. 

OH^]--Sec.  578,  Code  of  1892;  B.8.C.  1886,  ch.  174,  sec.  58; 
Indictable  Offences  Act,  1848,  Imp.,  sec.  9. 

Defects  in  substance  or  forni] — Defects  cured  under  this  section 
would  include  an  omission  to  state  in  the  warrant  of  arrest  that  the 
information  was  under  oath  where  it  was  so  in  fact;  Kinpfston  v.  Wal- 
lace, 25  N.6.R.  573;  or  the  lack  of  a  law  stamp  on  the  warrant  even 
if  a  stamp  were  required  under  provincial  law;  R.  v.  Bodrigue,  9  Que. 
P.R.  122,  13  Can.  Cr.  Cas.  249;  R.  v.  Hamelin,  16  Que.  K.B.  501,  13 
Can.  Cr.  Cas.  333.  As  to  defects  in  summary  conviction  proceedings, 
finder  Part  XV,  see  sees.  723-725,  753,  754,  1121-1125,  1129;  and  in 
snmmary  trials  under  Part  XVT,  sec.  1130. 

AdJonrBment  Ib  cMe  of  Tarianee^— BalL 

670.  If  it  appears  to  the  juHtice  that  the  person  charged  has 
been  deceived  or  misled  by  any  such  variance  in  any  summons  or 
warrant,  he  may  adjourn  the  hearing  of  the  case  to  some  future 
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day,  and  in  the  meantime  may  remand  such  person,  or  admit 
him  to  bail  as  hereinafter  mentioned. 

Origin]— Sec.   579,  Code  of   1892;   B.S.C.   1886,   ch.   174,  sec.  59; 
Indictable  Offences  Act,  1848,  Imp.,  sec.  9. 
Adjournment  of  hearing} — See  sec.  679. 

Procuring  Attendance  of  Witnesses, 
Summons  for  witness. — ^Form. 

671.  If  it  appears  to  the  justice  that  any  person  being  or 
residing  within  the  province  is  likely  to  give  material  evidence 
either  for  the  prosecution  or  for  the  accused  on  such  inquiry  he 
may  issue  a  summons  under  his  hand,  requiring  such  person  to 
appear  before  him  at  a  time  and  place  mentioned  therein  to  give 
evidence  respecting  the  charge,  and  to  bring  with  him  any  docu- 
ments in  his  possession  or  under  his  control  relating  thereto. 

2,  Such  summons  may  be  in  form  11,  or  to  the  like  effect. 

Origin}— ^c,  580,  Code  of  1892;  B.S.O.  1886,  ch.  174,  sec  60; 
Indictable  Offences  Act,  1848,  Imp.,  sec.  16. 

Form  of  summoTis  to  a  witness} — Code  form  11  foUowing  sec.  1152. 

Compelling  attendance  of  witnesses} — The  magistrate,  under  sec.  671, 
is  vested  with  some  discretion  in  issuing  subpoenas  to  witnesses,  beeause 
of  the  words  of  that  section  "  if  it  appear  to  the  justice  that  any  person 
is  likely  to  give  material  evidence,"  and  may  refuse  to  issue  a  subpoena 
if  the  reasons  advanced  by  the  applicant  do  not  show  that  the  witness 
sought  to  be  examined  is  likely  to  give  material  evidence.  B.  v.  AUerton 
(1914)  22  Can.  Cr.  Cas.  273,  6  W.W.B.  522. 

A  magistrate  is  justified  in  refusing  to  issue  a  subpoena  for  the 
attendance  of  the  Attorney-General  before  him  as  a  witness  if  it  appears 
that  the  Attorney-General  could  not  give  material  evidence.  Ibid;  B.  v. 
Baines,  [1909]  1  K.B.  258,  21  Cox  C.C.  756. 

In  Bex  V.  Baines  [1909]  1  K.6.  258,  21  Cox  C.C.  756,  ministers  of 
the  Crown  were  sought  to  be  examined  as  witnesses  at  a  criminal  trial, 
and  a  subpoena  was  actually  issued  and  served;  an  application  was  suc- 
cessfully made  to  the  court  to  set  aside  such  subpoena,  as  being  an 
abuse  of  the  process  of  the  court,  on  the  ground  that  such 
could  not  give  any  relevant  evidence.  It  was  mentioned  in  that 
that  a  minister  of  the  Crown  had  no  special  privilege  from  being  sum- 
moned as  a  witness.  They  have  no  privilege  or  precedence  over  other 
subjects  of  the  Crown ;  but  if  a  subpoena  is  issued  in  a  way  that  would 
be  harassing  and  not  to  aid  in  the  administration  of  justice,  but  for 
nn  ulterior  purpose,  a  superior  court  may  interfere.  B.  v.  AUerton,  22 
Can.  Cr.  Cas.  273,  6  W.W.B  522. 
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The  summons  to  witness  here  referred  to,  commonly  called  a  sub* 
pcena,  is  for  a  preliminary  enquiry.  If  the  case  is  one  of  siunniary 
trial  under  Part  XVI,  reference  is  to  be  had  to  sees.  788  a»d  789. 
Titchmarsh  v.  Crawford,  1  O.W.N.  587. 

The  summons  to  witness  is  to  be  issued  by  the  justice  holding  the 
inquiry,  %,e.,  the  justice  before  whom  the  accused  has  been  brought  as 
indicated  in  sec.  668.    Bryne  v.  Arnold,  24  N.B.B.  161. 

If  the  witness  is  unable  to  attend  through  illness,  but  could  giTe  his 
depositions  at  his  residence,  and  desires  to  do  so,  the  proper  course 
would  be  to  adjourn  the  inquiry  to  his  residence  where  such  a  course  is 
practicable.    B.  t.  Bros.  [1911]  1  K.B.  159. 

Warrant  for  defaulting  w<tne«ff] — See  sees.  673,  674. 

Fitwng  witness  for  default  in  not  attendvagl — Code  sec.  674. 

Witness  in  another  part  of  Catwkfo] — See.  sees.  676,  677. 

Commission  to  taJee  evidence  out  of  Canada"] — See  sec.  997;  B.  v. 
Verrall,  6  Can.  Cr,  Cas.  325,  17  P.B.  (Ont.)  61. 

Commission  to  take  evidence  of  witness  who  is  dangerously  iU] — 
sees.  995)  996. 


Serrlee  of  smmnons  for  witness. 

672.  Every  such  summons  shall  be  served  by  a  constable  or 
other  peace  oflRcer  upon  the  person  to  whom  it  is  directed  either 
personally,  or,  if  such  person  cannot  conveniently  be  met  with, 
by  leaving  it  for  him  at  hi«  last  or  most  usual  place  of  abode 
with  some  inmate  thereof  apparently  not  under  sixteen  years 
of  age. 

Origin]— Sec.  581,  Code  of  1892;  Indictable  Offences  Act,  1848, 
Imp.,  sec.  16. 

"  Last  or  most  usual  place  of  abode  "] — Compare  sec.  658  as  tq.  sum- 
mons to  accused,  and,  in  summary  conviction  matters,  see  sec.  7ll. 

TfArrant  for  wltnegg  after  summoBfu — Form.— Exeealion. — ^EBiorse* 
ment 

673.  If  any  one  to  whom  such  last*mentioned  summons  is 
directed  does  not  appear  at  the  time  and  place  appointed  there- 
by^  and  no  just  excuse  is  offered  for  such  non-appearance,  then 
after  proof  upon  oath  that  such  summons  has  been  served  a« 
aforesaid,  or  that  the  person  to  whom  the  summons  is  directed 
is  keeping  out  of  the  way  to  avoid  service,  the  justire  before 
whom  such  person  ought  to  have  appeared,  if  satisfied  by  proof 
on  oath  that  such  person  is  likely  to  give  material  evidence,  may 
issue  a  warrant  under  his  hand  to  bring  such  person  at  a  timo 
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and  place  to  be  therein  mentioned  before  him  or  any  other  justice 
in  order  to  testify  as  aforesaid. 

2.  The  warrant  may  be  m  form  12,  or  to  the  like  eflfect. 

3.  Such  warrant  may  be  executed  anywhere  within  the  terri- 
torial jurisdiction  of  the  justice  by  whom  it  is  issued,  or,  if 
necessary,  endorsed  as  provided  in  sec.  662  and  executed  any- 
where in  the  province  out  of  such  jurisdiction. 

Ort^tn]— Sec.  582,  Code  of  1892;  R.8.C.  1886,  ch.  174,  sec  61,  51 
Vict.,  ch.  45,  sec.  1;  Indictable  OflFences  Act,  1848,  Imp.,  sec  16. 

Defaulting  witness} — Some  reasonable  effort  should  be  made  to  8er\'e 
the  witness  personally;  and  before  any  warrant  to  arrest  a  witness  for 
non-attendance  is  issued,  evidence  should  be  given  that  the  summons  has, 
in  all  probability,  come  to  the  witness'  knowledge.  Gordon  v.  I>en]8on, 
22  A.B.  (Ont.)  326. 

If  the  witness  be  too  poor  to  travel  to  the  place  of  the  hearing  that 
may  be  a  "  just  excuse "  for  his  non-appearance,  if  no  provision  has 
been  made  for  his  expenses.    Stone's  Justice,  39th  ed.  8. 

A  witness  subpcenaed  in  a  criminal  case  where  the  charge  is  for  an 
indictable  offence  must  attend  without  prepayment  of  expenses  or  wit- 
ness fees;  B.  v.  James,  1  G.  &  P.  322;  though  an  allowance  is  usually 
made  under  provincial  laws  regarding  the  administration  of  justice  for 
an  allowance  to  such  of  the  witnesses  subpoenaed  by  the  Grown  in  crim- 
inal prosecutions  as  are  unable  to  bear  their  own  expenses  of  attending 
court. 

Form  of  warrant  when  a  witness  has  not  obeyed  the  summons} — Code 
Form  12,  following  sec.  1152;  and  sec  sees.  662  and  673  (3),  as  to 
endorsement  in  another  magisterial  jurisdiction. 

Procedure  agafaiBt  defaalting  witness. — CoiiTietioii  for  contempt. 

674.  If  a  person  summoned  as  a  witness  under  the  provisions 
of  this  Part  is  brought  before  a  justice  on  a  warrant  issued  in 
consequence  of  refusal  to  obey  the  summons,  such  person  may  be 
detained  on  such  warrant  before  the  justice  who  issued  the  sum- 
monSy  or  before  any  other  justice  in  and  for  the  same  territorial 
divifiiion  who  shall  then  be  there,  or  in  the  common  gaol,  or  any 
other  place  of  confinement,  or  in  the  custody  of  the  person  hav- 
ing him  in  charge,  with  a  view  to  secure  his  presence  as  a  witness 
on  the  day  fixed  for  the  trial,  or,  in  the  discretion  of  the  justice, 
released  on  recognizance,  with  or  without  sureties,  conditioned 
for  his  appearance  to  give  evidence  as  therein  mentioned,  and 
to  answer  as  for  contempt  for  his  default  in  not  attending  upon 
the  said  summonB. 
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2.  The  justice  may,  in  a  summary  manner,  examine  into  and 
dispose  of  the  charge  of  contempt  against  such  person,  who,  if 
found  guilty,  shall  be  liable  to  a  fine  not  exceeding  twenty  dol- 
lars, or  to  imprisonment  in  the  conimon  gaol,  without  hard 
labour,  for  a  term  not  exceeding  one  month,  or  to  both  such  fine 
and  imprisonment,  and  may  also  be  ordered  to  pay  the  costs 
incident  to  the  service  and  execution  of  the  said  summons  and 
warrant  and  of  his  detention  in  custody. 

3.  The  conviction  under  this  section  may  be  in  form  13. 

Origin]— Sec.  582,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  61,  51 
Vict.,  ch.  45,  sec.  1. 

Form  of  conviction  for  conteinpf] — -Code  form  13,  following  sec. 
1152. 

Canada  Civil  Service  Act} — The  like  proceedings  may  be  taken  by 
the  chairman  of  an  examining  board  under  the  Civil  Service  Act,  B.8.C. 
ch.  16  against  a  defaulting  witness  in  an  official  inquiry  into  fraudulent 
practices  at  examinations.    See  sees.  10  and  11  of  that  Act. 

Tfarrant  for  witness  in  first  instance* — ^Endorsement  for  anotlier 
place  in  same  province. 

675.  If  the  justice  is  satisfied  by  evidence  on  oath  that  any 
person  within  the  province,  likely  to  give  material  evidence  either 
for  the  prosecution  or  for  the  accused,  will  not  attend  to  give 
evidence  without  being  compelled  so  to  do,  then  instead  of  issuing 
a  summons,  he  may  issue  a  warrant  in  the  first  instance. 

2.  Such  warrant  may  be  u\  form  14,  or  to  the  like  eflEect,  and 
may  be  executed  anywhere  within  the  jurisdiction  of  such  justice, 
or,  if  necessary,  endorsed  as  provided  in  sec.  662  and  executed 
anywhere  in  the  province  out  of  such  jurisdiction. 

Origin}— Bee,  583,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  62; 
Indictable  Offences  Act,  1848,  Imp.,  sec.  16. 

Form  of  warrant  for  a  witness  in  the  first  instance] — Code  form  14, 
following  sec.  1152. 

SeqviHng  recognisance  from  witness  to  give  evidence  at  trial] — 
Code  sec  602. 

WItnesi   bejrond   Jnrisdictlonr— Snbpiena   for  witness   in  anotiier 
province. 

676.  If  there  is  reason  to  believe  that  any  person  residing 
anywhere  in  Canada  out  of  the  province  who  is  not  within  the 
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province,  is  likely  to  give  material  evidence  either  for  the  prose- 
cution or  for  the  accused,  any  judge  of  a  superior  court  or  a 
county  court,  on  application  therefor  by  the  informant  or  com- 
plainant, or  the  Attorney  General,  or  by  the  accused  person  or  his 
solicitor  or  some  person  authorized  by  the  accused,  may  cause  a 
writ  of  subpoena  to  be  issued  under  the  seal  of  the  court  of  which 
he  is  a  judge,  requiring  such  person  to  appear  before  the  justice 
before  whom  the  inquiry  is  being  held  or  is  intended  to  be  held 
at  a  time  and  place  mentioned  therein  to  give  evidence  respect- 
ing the  charge  and  to  bring  with  him  any  documents  in  his 
possession  or  under  his  control  relating  thereto. 

2.  Such  subpoena  shall  be  served  personally  upon  the  person 
to  whom  it  is  directed,  and  an  aflSdavit  of  such  service  bv  a 
person  eflFecting  the  same  purporting  to  be  made  before  a  justice, 
shall  be  sufficient  proof  thereof. 

Ort^tn]— Sec.  584,  Code  of  1892. 

SubpcBua  to  witness  in  another  province]— Such  particulars  as  to  the 
nature  of  the  evidence  expected  from  the  witness  should  be  set  forth  in 
the  affidavit  or  deposition  upon  which  the  application  is  made  as  will 
satisfy  the  judge  applied  to  that  the  evidence  of  the  witness  is  nmterial. 
A  judge  may  make  an  order  for  the  issue  of  a  subpcena  to  witnesses  in 
another  province  to  compel  their  attendance  upon  an  appeal  from  justices 
under  Part  XV  of  the  Code.    R.  v.  GiUespie,  16  P.B.  155  (Ont.). 

Sec.  677  provides  for  enforcement  of  the  subpoena  by  a  warrant 
endorsed  in  the  other  province  under  sees.  662  and  677   (2). 

Witness  in  another  province. — Warrant  for  witness  defaulting  under 
subpoena* 

677.  If  the  person  served  with  a  subpoena  as  provided  by 
the  last  preceding  section,  does  not  appear  at  the  time  and  place 
specified  therein,  and  no  just  excuse  is  offered  for  his  non-appear- 
ance, the  justice  holding  the  inquiry,  after  proof  upon  oath  that 
the  subpoena  has  been  served,  may  issue  a  warrant  under  his 
hand  directed  to  any  constable  or  peace  officer  in  the  district; 
county  or  place  where  such  person  is,  or  to  all  constables  or  peace 
officers  in  such  district,  county  or  place,  directing  him,  them  or 
'Awy  of  them  to  arrest  such  person  and  bring  him  before  the  said 
justice  or  any  other  justice  at  a  time  and  place  mentioned  in 
such  warrant  in  order  to  testify  as  aforesaid. 

ft 
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2.  The  warrant  may  be  in  form  15^  or  to  the  like  effect;  and 
if  necessary,  may  be  endorsed  in  the  manner  provided  by  sec.  662 
and  executed  in  a  district,  county  or  place  other  than  the  one 
therein  mentioned. 

Origin]— Sec.  584,  Code  of  1892. 

No  just  excuse  for  non-appearancel — See  sec.  673. 

Form  of  warrant  when  a  witness  in  another  province  has  not  obeyed 
the  subpoena'] — Code  form  15,  following  sec.  1152.  Code  form  8  may  be 
applied  in  preparing  the  endorsement  of  the  warrant,  sec.  677,  sub-sec 
(2)  and  sec.  662. 

Hearing  and  Connected  Procedure. 

WItue89  refusing  to  be  examined* — Commitment  to  gaol*— Further 
commitment  on  again  refusing. — Disposing  of  case  on  the 
other  eridence. 

078.  Whenever  any  person  appearing,  either  in  ohedienbe  to 
a  snmmone  or  subpoena,  or  by  rirtne  of  a  warrant,  or  being 
present  and  being  verbally  required  by  the  justice  to  give  evi- 
dence, refuses  to  be  sworn,  or  having  been  sworn,  refuses  to 
answer  such  questions  as  are  put  to  him,  or  refuses  or  neglects 
to  produce  any  documents  which  he  is  required  to  produce,  or 
refuses  to  sign  his  depositions  without  in  any  such  case  offering 
any  just  excuse  for  such  refusal,  such  justice  may  adjourn  the 
proceedings  for  any  period  njot  exceeding  eight  clear  days,  and 
may  in  the  meantime  by  warrant  in  form  16,  or  to  the  like 
effect,  commit  the  person  so  refusing  to  gaol/  unless  he  sooner 
consents  to  do  what  is  required  of  him. 

2.  If  such  person,  u])on  being  brought  up  upon  such  adjourned 
liearing,  again  refuses  to  do  what  is  required  of  him,  the  justice, 
if  he  sees  fit,  may  again  adjourn  the  proceedings,  and  commit 
him  for  the  like  ])eriod,  and  so  again  from  time  to  time  until 
such  person  consents  to  do  what  is  required  of  him. 

3.  Nothing  in  this  section  shall  prevent  such  justice  from 
sending  any  such  case  for  trial,  or  otherwise  disposing  of  tlic 
same  in  the  meantime,  according  to  any  other  sufficient  evidence 
taken  by  him. 

Ori^tn]— Sec.  585,  Code  of  3892;   R.S.C.   1886,  ch.   174,  sec.   63; 
Indictable  Offences  Act,  J. 848,  Imp.,  soc.  16. 
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Form  of  wairant  of  oommiimeni  of  a  witness  for  refusing  to  be 
sworn  or  to  give  evidence^ — Code  form  16,  following  soc.  1152. 

Witness  refusing  to  testify'\ — It  must  appear  not  only  that  the  wit- 
ness refused  without  just  excuse  to  answer,  but  that  the  question  asked 
was  in  some  way  relevant  to  the  charge.  Be  Ayotte  (1005),  9  Can.  Cr. 
Cas.  133,  15  Man.  B.  156. 

Defendant  and  wife  or  husband  of  defendant  as  witnesses} — See 
Canada  Evidence  Act,  sees.  4  and  5. 

Fugitive  Offenders  Act} — As  a  magistrate  is  expressly  empowered  by 
sec.  29  of  the  Fugitive  Offenders  Act,  44-45  Vict.,  Imp.,  ch  69  [B.S.C. 
1906,  ch.  154,  sec.  27],  to  take  depositions  for  the  purpose  of  that  Act 
in  the  absence  of  the  person  accused,  he  must  be  held  to  have  the  like 
power  to  punish  a  witness  for  refusing  to  testify  in  proceedings  so 
taken  in  Manitoba  in  the  absence  of  accused  for  the  purpose  of  bring- 
ing the  latter  back  from  England  to  Manitoba  to  answer  the  charge. 
R.  V.  Simpson,  re  Whitla  (1916),  26  Can.  Cr.  Cas.  15,  9  W.WJBt.  986 
and  1461,  26  Man.  L.E.  129 ;  Ex  parte  Lillywhite,  19  N.Z.B.  510. 

Preliminary  inquiry*— Powers  of  Jn»tloe«—AidreflBe8«r— Further 
eTideneer— Adjonmment  of  iiearing^—Inqniry  may  be  prlTate. 
— Begnlatlng  course  of  inqoiry.— Yerbal  remand  for  three 
days*— Custody  of  aeensed. 

679.  A  justice  holding  a  preliminary  inquiry  may,  in  his 
discretion, — 

(a)  permit  or  refuse  permission  to  the  prosecutor,  his 
counsel  or  attorney,  to  address  him  in  support  of  tlie 
charge,  either  by  way  of  opening  or  summing  up 
the  case,  or  by  way  of  reply  upon  any  evidence  which 
may, be  produced  by  the  person  accused; 

(h)  receive  further  evidence  on  the  part  of  the  prosecutor 
after  hearing  any  evidence  given  on  behalf  of  the 
accused; 

(c)  adjourn  the  hearing  of  the  matter  from  time  to  time, 
and  change  the  place  of  hearing,  if  from  the  absence 
of  witnesses,  the  inability  of  a  witness  who  is  ill  to 
attend  at  the  place  where  the  justice  usually  sits,  or 
from  any  other  reasonable  cause,  it  appears  desirable 
to  do  so,  and  may  remand  the  accused,  if  required, 
by  warrant  in  form  17:  Provided  that  no  such  re- 
mand shall  be  for  more  than  eight  clear  days,  the 
day  following  that  on  which  the  remand  is  made 
being  counted  as  the  first  day; 
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((/)  order  that  no  person  other  than  the  prosecutor  and 
accused,  their  counsel  and  solicitors  shall  have  access 
to  or  remain  in  the  room  or  building  in  which  the 
inquiry  is  held,  if  it  appears  to  him  that  the  ends 
of  justice  will  be  best  answered  by  so  doing ; 

(e)  regulate  the  course  of  the  inquiry  in  any  way  which 
may  appear  to  him  desirable,  and  which  is  not  incon- 
sistent with  the  provisions  of  this  Act. 

,  2.  If  any  remand  under  this  section  is  for  a  time  not  exceed- 
ing three  clear  days  1;he  justice  may  verbally  order  the  constable 
or  other  person  in  whose  custody  the  accused  then  ie,  or  any 
other  constable  or  person  named  by  the  justice  in  that  behalf, 
to  keep  the  accused  person  in  his  custody  and  to  bring  him 
before  him  or  such  other  justice  as  shall  then  be  acting  at  the 
time  appointed  for  continuing  the  examination. 

Origin']— Bee.  586,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  65; 
IndictaUe  Offences  Act,  1848,  Imp.,  see.  21. 

"  A  justice  holding  a  preliminary  enquiry  "] — ^When  a  person  accused 
of  an  indictable  offence  is  before  a  justice  having  jurisdiction  to  hold 
a  preliminary  enquiry,  sec.  668  makes  it  obligatory  that  the  latter 
should  "  proceed  to  inquire  into  the  matters  charged."  A  common  prac- 
tice makes  this  cover  an  inquiry  immediately  after  the  arrest  as  to 
the  question  of  bail  and  the  taking  of  bail  before  the  magistralte  if  he 
can  be  got  to  attend  at  the  gaol  or  police  station  for  that  purpose;  but 
in  such  cases  the  bail  is  for  the  attendance  of  the  accused  at  the  first 
sittings  of  the  police  court,  usually  on  the  next  juridical  day.  Some  city 
magistrates  require  payment  of  a  small  fee  from  the  accused  asking 
this  special  consideration,  but  the  legality  of  the  collection  of  any  fee 
cannot  be  cSonsiderod  as  settled. 

Person  arrested  to  he  brought  before  a  justice^ — Sec.  664  provides 
that  a  person  arrested  "  upon  a  warrant "  is  to  be  brought  **  as  soon  as 
practicable  "  before  the  justice ;  and  the  justice  is  to  proceed  with  the 
inquiry  or  postpone  it  to  a  future  time  In  which  latter  ease  he  shall 
either  commit  the  accused  to  proper  custody  or  admit  him  to  bail  or 
permit  him  to  be  at  large  on  his  own  recognizance  according  to  the 
provisions  which  follow,  thus  including  the  provisions  of  sec.  679. 

It  is  the  duty  of  every  one  arresting  another  to  give  notice,  where 
practicable,  of  the  warrant  or  cause  of  the  arrest.  Code  sec.  40.  He 
is  to  produce  the  warrant,  if  required;  sec.  40.  In  the  special  case  of 
an  arrest  without  warrant  by  a  peace  officer  of  a  suspected  person  loiter- 
ing by  night,  the  person  apprehended  is  not  to  be'  detained  after  noon 
of  the  following  day  without  being  brought  before  a  justice.    Code  sec. 
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652.  And  in  other  cases  of  arrest  without  warrant  on  a  criminal 
charge,  there  is  a  common  law  obligation  to  bring  the  arrested  person 
promptly  before  a  justice. 

Irregularity  in  summons  or  warrant] — ^See  sees.  669,  670. 
Searing  by  substitute  justice'] — ^When  a  magistrate  has  become  seized 
of  a  case  by  taking  the  information  for  an  indictable  offence  no  other 
magistrate  having  general  concurrent  jurisdiction  with  him  can  acquire 
jurisdiction  to  intervene  and  preside  at  a  preliminary  enquiry,  even 
with  the  consent  of  the  Arst  magistrate,  except  in  so  far  as  such  course 
is  authorized  by  statute  in  special  circumstances  such  as  illness  or 
absence  of  Uie  first  magistrate,  or  his  death  or  resignation:  Be  Holmai^ 
and  Bae  (No.  2),  21  Can.  Cr.  Cas.  11,  4  O.W.N.  434,  23  O.W.B.  428,  27 
O.L.R.  432;  lie  Guerin,  16  Cox  C.C.  596,  60  L.T.  538,  53  J.P.  468; 
Bertrand  v.  Anjrers,  LM  Que.  S.C.  2i:{. 

But  the  justice  of  the  peace  who  issues  a  warrant  of  arrest  to  bring 
the  accused  in  custod}'  for  a  preliminary  enquiry  has  the  right  to  order 
him  by  the  warrant  to  appear  before  himself  or  any  other  justice  or 
magistrate  having  jurisdiction  in  the  district,  and  the  enquiry  may  be 
taken  in  such  case  before  another  magistrate  who  replaces  the  first. 
B.  V.  Baigle,  23  Can.  Cr.  Cas.  92   (Que.). 

Associate  justices] — The  preliminary  enquiry  may  be  held  leither  by 
one  justice  or  by  more  justices  than  one.  Code  sec.  665  (1).  If  an 
associate  justice  is  brought  into  the  case  after  the  evidence  of  a  material 
witness  has  been  taken,  the  case  should  be  begun  de  novo  and  the  evi- 
dence given  again  as  the  commitment  by  the  two  magistrates  will  be 
invalid  if  one  of  them  had  not  heard  all  the  material  evidence.  Be 
Nunn,  6  B.C.B.  464,  2  Can.  Cr.  Cas.  429. 
Preserving  order  in  court] — See  sec.  607. 

Sub-sec  (o) — "  Permit  or  refuse  permission  to  the  prosecutor  4o 
address  him  in  support"  etc.] — The  prosecutor  is  the  informant  and  so 
also  is  the  person  on  whose  behalf  the  informant  stated  in  the  informa- 
tion that  he  was  laying  the  charge.  See  sec.  688,  as  to  binding  over 
the  person  preferring  the  charge.  Quite  evidently  it  does  not  apply 
to  restrict  counsel  representing  the  Crown  or  any  public  department  of 
the  government  from  addressing  the  magistrate  in  support  of  a  charge 
laid  on  behalf  of  the  Crown. 

A  private  informant  is  no  party  to  a  criminal  prosecution,  and  can- 
not insist  that  he  or  his  counsel  shall  aid  in  the  conduct  thereof.  B.  v. 
Gilmore,  7  Can,  Cr.  Cas.  219,  6  O.L.R.  286.  Permission  may,  however,  be 
granted  in  the  discretion  of  the  justice  under  sub-sec.  (a). 

Sub'Seo.  (o) — Adjournment  of  hearing] — Where  on  a  preliminary 
enquiry  a  remand  is  to  be  made  for  a  time  exceeding  three  clear  days, 
the  justice  may  remand  only  by  warrant,  declaring  that  it  appears  to  be 
necessary  to  remand  the  accused,  Code  form  17,  and  an  informal  remand 
endorsed  upon  the  Warrant  is  insufficient.  B.  v.  HoUey  (1893),  4  Can. 
Cr.  Cas.  510. 
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The  accused  must  be  personally  present  before  the  magistrate  to  be 
remanded.  Be  Sarault  (1905),  9  Can.  Gr.  Cas.  448,  15  Que.  K.B.  3. 
A  verbal  remand  for  eight  davs  for  the  purpose  of  a  medical  examina- 
tion of  the  accused  as  to  sanity  cannot  be  made  on  the  mere  suggestion 
of  the  police  officer  without  bringing  the  accused  personally  before  the 
magistrate.    Be  Sarault,  supra. 

If,  however,  a  remanded  prisoner  is  too  ill  to  be  brought  from  the 
gaol  on  the  day  to  which  he  was  remanded,  the  magistrate,  on  being 
satisfied  of  the  fact  V)y  medical  evidence,  may  issue  a  warrant  of  re- 
mand for  another  eight  days,  59  J.P.  682;  Stone's  Justice,  39th  ed.  7. 

In  Dick  V.  The  King,  19  Can.  Cr.  Cas.  44,  13  Que.  P.R.  57,  Lauren- 
deau,  J.,  said:  "We  must  consider  par,  (c)  of  article  679  as  making 
an  exception.  The  article  states  that  the  postponement  cannot  be  foi 
more  than  eight  clear  days  if  the  accused  is  remanded  back  to  prison — 
*  and  may  remand  the  accused  by  warrant,  provided  that  no  such  re- 
mand shall  be  for  more  than  eight  clear  days.*  When  the  accused  Is 
admitted  to  bail,  no  warrant  of  remand  according  to  form  17,  is  re- 
quired. The  French  version  of  the  same  articles  is  perhaps  even  more 
obvious.  It  states:  'pourvu  qu*aucun  renvoi  du  prSvenu  en  prison  ne 
soit  pour  plus  de  huit  jours  francs.*  If  the  accused  is  held  on  bail 
the  delay  of  postponement  may  be  longer."  Dick  v.  The  King,  19  Can. 
Cr.  Cas.  44,  13  Que.  P.B.  67. 

In  a  Yukon  case  it  was  held  that  the  sureties  to  a  recognizance  of 
bail  expressly  given  for  an  adjournment  of  a  preliminary  enquiry  by 
consent,  for  longer  than  the  eight  days  provided  by  Code  sec.  679,  are 
not  released  for  non-conformity  with  the  statutory  direction  that  ad- 
journments shall  not  be  for  more  than  eight  days,  that  being  a  matter 
of  procedure  only  which  it  was  competent  for  the  parties  to  waive,  if 
indeed  the  statutory  direction  applies  at  all  where  bail  is  given.  B.  v. 
Sullivan,  23  Can.  Cr.  Cas.  174 ;  re  Burns'  bail,  17  Can.  Cr.  Cas.  292,  and 
R.  V.  Hazen,  20  A.R.  (Ont.)  663,  applied. 

A  prisoner  in  custody  under  two  warrants  of  commitment  for  trial 
for  different  offences  cannot  set  up  the  irregularity  of  a  remand  under 
sec.  679,  because  of  an  adjournment  exceeding  eight  days  made  during 
the  preliminary  inquiry  on  one  of  the  charges,  as  a  ground  for  his 
release  on  habeas  corpus.     Rex  v.  Beaudoin,  22  Can.  Cr.  Cas.  319. 

If  the  magistrate  has  exercised  his  discretion  on  legal  grounds,  the 
court  will  not  interfere  with  him  merely  because  they  would  have  exer- 
cised the  discretion  in  another  way;  but  if  the  magistrate  exercised 
his  discretion  on  something  extraneous  or  something  illegal,  it  is 
the  same  as  declining  jurisdiction,  and  if  a  magistrate  declines  to  exer- 
cise his  jurisdiction  he  may  be  compelled  by  mandamus  to  go  on. 
Bcgina  v.  Adamson,  1  Q.B.D.  201;  Regina  v.  Fawcett,  11  Cox  C.C.  305; 
Regina  v.  Evans  (1890),  54  J.P.  471. 

If  there  is  a  variance  from  the  charge  stated  in  the  information 
or  in  the  summons  or  warrant,  and  the  accused  is  thereby  prejudiced  in 
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Ilia  defence,  sueh  will  be  a  ground  for  asking  an  adjournment.  Sees. 
669,  670. 

As  to  adjournment  of  summary  conviction  proceedings  under  Part 
XV,  see  sec.  722. 

The  language  of  sec.  679  differs  from  that  of  sec.  722,  which  deals 
with  summary  conviction  procedure,  in  that  sec.  679  says  "eight  clear 
days,"  while  sec.  722  says  "  eight  days."  Eight  clear  days  would  leave 
eight  intervening  days  between  the  day  of  remand  and  of  hearing. 

Sub-sec,  (e) — "  Regulate  the  course  of  the  inquiry  "] — In  B.  v.  Phil- 
lips, 11  Can.  Cr.  Cas.  89,  11  O.L.R.  478,  defendant  was  charged  that 
he  did  in  specified  years  "  conspire  with  others  whose  names  are  un- 
known, by  deceit,  falsehood  and  other  fraudulent  means  to  defraud  the 
public."  The  magistrate  having  power  under  sec.  679  (e)  to  "  regulate 
the  course  of  the  inquiry"  might  have  ordered  particulars  on  the  de- 
fendant's application,  but  he  declined  to  do  so  on  the  ground  that  the 
preliminary  inquiry  was  merely  an  investigation  and  defendant  would 
not  be  prejudiced.  It  was  held  that  his  refusal  did  not  go  to  the 
jurisdiction  and  prohibition  was  refused.  The  absence  or  insufficiency 
of  particulars  does  not  vitiate  the  information  for  the  purposes  of  a 
preliminary  enquiry^  but  the  magistrate  has  a  discretion  to  order  par- 
ticulars to  be  furnished  by  the  prosecution.  B.  v.  France,  1  Call.  Cr. 
Cas.  321. 

It  is  essential  that  whatever  words  may  be  used  in  the  information 
they  should  be  sufficient  to  give  the  accused  notice  of  the  offence  with 
which  he  is  charged,  and  to  identify  the  transaction  referred  to.  The 
absence  or  the  insufficiency  of  particulars  does  not  vitiate  an  idictment 
nor  an  information;  but  if  it  should  be  made  to  appear  that  there  is 
a  reasonable  necessity  for  more  specific,  information,  the  court  or  magis- 
trate may,  on  the  application  of  the  accused  person,  order  that  further 
particulars  be  g^ven,  but  such  an  order  is  altogether  within  the  judicial 
discretion  of  the  judge  or  magistrate.  R.  v.  France  (1898),  1  Can.  Cr. 
Cas.  321,  329  (Que.). 

In  a  criminal  case  the  preliminary  hearing  )>efore  the  magistrate  of 
an  offence  punishable  on  indictment,  is  not,  properly  speaking,  the 
inquiry  of  the  informant,  but  that  of  the  magistrate.  Belanger  v.  Mul- 
vena,  22  Que.  S.C.  37.  Even  after  argument  on  questions  of  law  arising 
from  the  evidence  given,  the  magistrate  may,  in  his  discretion,  allow 
the  informant  to  give  further  evidence.  Belanger  v.  Mulvena,  22  Que. 
S.C.  37. 

Magistrates  conducting  a  preliminary  enquiry  in  respect  of  an  indict- 
able offence,  may  not  on  its  conclusion  convict  of  a  lesser  criminal 
offence,  over  which  they  have  sunmiary  jurisdiction,  although  proved 
by  the  evidence  adduced  if  no  complaint  was  laid  before  them,  nor 
the  accused  called  upon  to  defend  in  respect  of  such  lesser  offence. 
R.  V.  Mines  (1894),  1  Can.  Cr.  Cas.  217,  25  Ont.  B.  577;  ex  parte  Duffy, 
8  Can.  Cr.  Cas.  277.  And  where  the  information  is  laid  for  an  offence 
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under  the  Code  which  the  magistrate  has  no  jurisdiction  to  try  snm- 
marily,  he  cannot  convert  it  into  a  charge  under  a  municipal  by-law 
and  convict  of  the  latter  upon  the  original  information.  B.  v.  Dungey, 
2  O.L.B.  223,  5  Can.  Cr.  Cas.  38.  But  he  may  commit  for  trial  on  any 
one  or  more  charges  of  indictable  ofFences  which  the  evidence  may  dis- 
close.   B.  T.  Mooney,  15  Qae.  K.B.  57,  11  Can.  Cr.  Cas.  333. 

BaU  on  remand^ — Code  sec.  681 ;  Code  form  18. 

Form  of  warrant  remanding  a  prisoner^ — Code  form  17,  following 
sec.  1152. 

Transfer  of  inquiry  to  a  justice  in  locality  of  offence'] — See  sees. 
665,666. 

Requiring  recognieanoe  from  witnesses  to  give  evidence  at  trial} — 
Code  sec.  692,  840,  1094. 

Juvenile  Courts} — ^Where  juvenile  courts  have  been  established  under 
the  Juvenile  Delinquents  Act,  Can.,  1908,  ch.  40,  as  amended  by  1912, 
ch.  30,  and  1914,  ch.  39,  its  provisions  will  control  as  to  trials  of 
children  under  sixteen  yean  of  age. 

Montreal] — In  the  district  of  Montreal  the  Clerk  of  the  Peace  or 
Deputy  Clerk  of  the  Peace  has  all  the  powers  of  a  justice  under  Parts 
XIII  and  XIV. 

Hearing  may  be  resumed  inrlag  time  of  remand. 

680.  The  justice  may  order  the  accused  person  to  be  brought 
before  him,  or  before  any  other  justice  for  the  same  territorial 
division,  at  any  time  before  the  expiration  of  the  time  for  which 
such  person  has  been  remanded,  and  the  gaoler  or  officer  in 
whose  custody  he  then  is  shall  duly  obey  such  order. 

Origins—Bee,  588,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  66. 
•*  Before  any  other  justice  "] — See  note  to  sec.  679. 

Ban  on  remand. 

681.  If  the  accused  is  remanded  as  aforesaid,  the  justice 
may  discharge  him,  upon  his  entering  into  a  recognizance  in 
form  18,  with  or  without  sureties  in  the  discretion  of  the  justice, 
conditioned  for  his  appearance  at  the  time  and  place  appointed 
for  the  continuance  of  the  examination. 

Origin]— flee.  587,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  67. 

Form  of  recognisance  of  bail  instead  of  remand  in  custody  on  an 
adjournment  of  examination] — Code  form  18,  foUowin^^  sec.  1152. 

Giving  haU  on  remand] — Kvery  individual  may  in  criminal  cases  Ik*- 
come  bail  who  is  a  housekeeper  and  possessed  of  property  equal  to  the* 
responsibility  incurred.    Petersdorff  on  Bail,  505. 
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Any  indemnity  ^iven  to  the  bondsmen,  whether  by  the  prisoner  or  by  s 
third  person,  is  illegal.  Consolidated  Exploration  &  Finance  Co.  v. 
Musgrave,  [1900]  1  Ch.  37 ;  B.  v  Porter  [1910}  1  K.B.  360.  102  L.T. 
255. 

If  the  accused  consents  to  an  adjournment  for  more  than  the  eight 
clear  days  specified  in  see.  679,  the  recognizance  of  bail  is  not  invalid 
because  taken  for  the  longer  period  even  if  the  limitation  applies  to 
remands  on  bail.  Be  Bums  bail,  17  Can.  Cr.  Gas.  292;  2  E.L.B.  167 ;  B.  v. 
Sullivan,  23  Can.  Cr.  Cas.  174;  Dick  v.  The  King,  13  Que.  P.B.  157, 
19  Can.  Cr.  Cas.  44. 

The  omission  of  the  words  "  to  owe  "  in  the  form  corresponding  to 
the  present  form  18  was  held  fatal  to  the  recognicance.  B.  v.  Hoodless, 
45  U.C.Q.B.  556. 

A  superior  court  has  jurisdiction  to  admit  the  accused  to  bail  while 
the  preliminary  enquiry  is  pending  before  the  magistrate.  In  making 
an  order  for  bail  pending  the  preliminary  enquiry  a  judge  of  a  superior 
court  may  impose  the  condition  that  the  proposed  bail  shall  not  only 
make  affidavits  of  justification  but  attend  before  a  magistrate  for  exam- 
ination as  to  their  qualification.  B.  v.  Hall,  12  Can.  Cr.  Cas.  492 ;  B.  v. 
Mason,  5  P.B.  125   (Ont.). 

Cash  hail] — A  justice  may  as  a  substitute  for  bail  take  money  in 
deposito,  commonly  called  cash  bail.  Petersdorf  on  Bail,  506 )  "Moyfi^r  r. 
Gray,  Cro.  Car.  446. 

Breach  of  recognisance  on  remandl — See  sec.  1097  and  Code  form  73. 

Bailing  accused  to  appear  for  trial  without  committal] — See  sec.  696 
and  Code  form  28. 

Bail  by  superior  court  after  catnmittal] — See  sees.  696-702. 

Ontario]— The  Police  Magistrates'  Act,  B.S.O.  1914,  ch.  88, 
sec.  18,  provides  that  no  justice  of  the  peaoe  shall  admit  to 
bail  or  discharge  a  prisoner  or  adjudicate  upon  or  otherwise  act 
until  after  judgment,  in  a  case  arising  in  a  city  or  town 
for  which  there  is  a  police  magistrate,  except  at  the  court  of  gsa- 
eral  sessions  of  the  peace  or  in  the  case  of  the  illness  or  absence 
or  at  the  request  of  the  police  magistrate ;  B.S.O.  1914,  ch.  88,  soc.  18 ; 
nor  shall  he  do  so  except  in  those  circumstances  in  any  case  in  which 
the  initiatory  proceedings  had  been  taken  before  a  police  magistrate. 
Ibid.  But  a  justice  of  the  peace  "  acting  within  his  territorial  juris- 
diction "  may  take  an  information  or  issue  a  summons  or  warrant  re- 
turnable before  the  proper  police  magistrate;  B.S.O.  1914,  ch.  88,  sec. 
18  (3)  ;  that  is,  if  the  case  is  one  in  which  he  has  concurrent  jurisdic- 
tion with  the  county  police  magistrate  if  proceedings  have  not  already 
been  begun  before  the  latter,  he  may  on  issuing  process  make  it  return- 
able  before  himself  and  take  charge  of  the  future  proceedings  or  ho 
niay  make  the  process  returnable  before  the  police  magistrate,  and  so 
effectively  transfer  the  case  to  the  latter  ofiScial. 

9 
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Kridenee  for  proseoKtloii  to  be  takeiu— Upon  oath.— Cross-examluu- 
iloMr-DeposlUon  in  wriUiig'.^-To  be  read  oter  and  slfnied. 

682.  When  the  accused  i&  before  a  justice  holding  an  inquiry, 
such  justice  shall  take  the  evidence. of  the  witnesses  called  on 
the  part  of  the  prosecution. 

2.  The  evidence  of  the  said  witnesses  shall  be  given  upon  oath 
and  in  the  presence  of  the  accused ;  and  the  accused,  his  counsel 
or  solicitor,  shall  be  entitled  to  cross-examine  them. 

3.  The  evidence  of  each  witness  sliall'be  taken  down  in  writing 
ii)  the  form  of  a  deposition,  which  may  be  in  form  19,  or  to 
tlie  like  effect. 

4.  Such  de])osition  shall  in  the  presence  of  the  accused,  and 
of  the  justice,  at  some  time  before  the  accused  is  ('ailed  on  for 
his  defence,  be  read  over  to  and  signed  by  the  witness  and  the 
justice. 

6.  The  signature  of  the  justice  may  either  be  at  the  end  of 
the  deposition  of  each  witness,  or  at  the  end  of  several  or  of  all 
the  depositions  in  such  a  form  as  to  show  that  the  signature  is 
meant  to  autlienticatc  each  separate  deposition. 

Origin^— Soc.  590,  Code  of  1892;  B.8.C.  1886,  ch.  174,  sec.  69; 
Indictable  Offences  Act,  1848,  Imp.,  sec.  17. 

Magigtrate  must  he  present  during  entire  hearvng'] — The  magis- 
trate is  not  required  to  take  down  the  evidence  himself,  but  the  law 
requires  in  effect  that  the  witnesses  must  be  before  him,  and  that  he 
must  see  them  and  hear  them  when  testifying,  and  then  their  testimony 
may  be  taken  down  either  at  length  by  a  clerk  or  in  shorthand  by  a 
stenographer.     R.  v.  Traynor,  10  Que.  Q.B.  63,  4  Can.  Cr.  Gas.  410. 

Where  on  a  preliminary  inquiry  before  a  magistrate  the  witnesses 
were  sworn  by  him  and  were  then  taken  into  another  room  and  their 
eTidenoe  in  chief  taken  by  a  stenographer  and  not  in  the  presence  of 
the  magistrate,  such  depositions  are  illegally  taken,  although  the 
prisoner's  counsel  had  the  opportunity  of  afterwards  cross-examining 
the  witnesses  before  the  magistrate.  B.  v.  Traynor,  supra ;  B.  v.  Watts, 
3o  L.J.M.C  63. 

The  objection  to  the  irregularity  is  not  waived  by  the  cross-examina- 
tion of  the  witnesses  on  the  prisoner's  l)ehalf  on  their  return  to  the 
magistrate's  presence,  if  the  objection  is  taken  by  the  prisoner's  counsel 
before  he  proceeds  to  cross-examine.    B.  v.  Traynor,  supra. 

Both  the  commitment  for  trial  and  the  indictment  founded  on  such 
illegal  depositions  are  invalid  and  should  be  set  aside.     Ibid. 

**  Entitled  to  eross-examine  **} — The  expressions  '*  entitled  to  eross- 
examine  "  and  *'  full  opportunity  to  cross-examine  "  as  used  in  sees.  682 
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(2)  and  999,  imply  for  the  accused  the  right  to  hear  the  evidence  de- 
livered in  his  presence,  to  catch  the  words  as  they  fall  from  the  lips  of 
the  witness,  and  to  mark  his  expression  and  demeanour  while  testifying. 
E.  V.  Lepine  (1900),  4  Can.  Cr.  Cas.  145  (Que.). 

When  depositions  in  a  preliminary  enquiry,  to  which  the  accused  waa 
not  a  party,  and,  consequently,  taken  in  his  absence,  are  read  to  the 
same  witness  in  a  case  against  the  accused,  and  the  witness,  after  being 
sworn  in  the  presence  of  the  accused,  either  affirms  that  his  former 
deposition  contains  the  truth,  or  makes  corrections,  as  the  case  may 
be»  and  then  affirms  its  truth  as  corrected,  the  prosecutor,  being  then 
given  permission  to  ask  further  questions,  and  the  accused  to  cross- 
examine,  such  proceeding  does  not  afford  the  accused  the  full  and 
complete  opportunity  to  cro8S-exa.mine  contemplated  by  law.    Ibid. 

On  a  preliminary  hearing,  couubcI  for  the  accused  on  cross-examina- 
tion questioned  a  witness  as  to  a  conversation  with  another  party  relat- 
ing to  the  charge.  On  objection  being  taken  the  justice  refused  to 
allow  the  question  and  the  accused  thereupon  applied  for  a  mandamus 
requiring  the  justice  to  allow  the  question.  It  was  held  that,  while  the 
court  has  power  to  issue  mandamus  to  compel  a  justice  to  hear  and 
determine  a  case  it  has  no  authority  to  control  a  justice  ia  the  conduct 
of  the  case  or  to  prescribe  to  him  the  evidence  he  shall  receive  or  reject, 
particularly  so  in  the  case  of  a  preliminary  hearing  where  the  justice 
is  not  trying  the  case.  B.  v.  Martin,  3  Sask.  L.B.  495,  18  Can.  Cr.  Cas. 
107. 

Form  of  depositions] — A  form  for  the  taking  of  depositions  on  a 
preliminary  enquiry  is  provided;  Code  form  19;  and  is  applicable  to 
summary  conviction  matters  also  except  as  to  matters  in  which  Part 
XY,  dealing  with  summary  convictions  procedure  makes  some  variance. 
Code  sec,  721  (3).  In  a  hearing  under  Part  XV  the  witnesses  need  not 
sign  their  depositions,  Code  sec.  721  (5) ;  but  they  are  to  do  so  on 
a  preliminary  enquiry.     Sec.  682. 

The  statutory  form  for  depositions  contemplates  a  caption  in  which 
are  to  be  stated  (1)  the  name  of  the  justice.  (This  may  be  by  a 
reference  to  the  ''undersigned"  justice);  (2)  his  jurisdictional  terri- 
tory; (3)  the  date  on  which  the  depositions  were  taken;  (4)  the  pres- 
ence of  the  accused  in  the  case  of  a  preliminary  enquiry;  and,  in  case 
of  his  absence  at  a  summary  hearing,  the  due  service  of  a  summons 
and  his  default  thereon;  (5)  the  charge;  (6)  the  fact  that  the  witness 
was  sworn  or  affirmed;  (7)  a  concluding  certificate  to  the  effect  that 
the  depositions  if  on  a  preliminary  enquiry  were  taken  in  the  presence 
and  hearing  of  the  accused  and  were  signed  by  the  witnesses  and  the 
justices.    B.  V.  Dickey  (1915)  9  W.W.B.  142,  32  W.L.B.  404(Alta.). 

Application  to  summary  convustion  procedure] — 

On  a  summary  conviction  matter,  the  appearance  of  the  accused  is 
not  a  pre-requisite  to  the  taking  of  depositions  and  adjudication,  and 
the  justice  has  a  discretion  to  proceed  ex  parte  if  the  accused  haa  been 
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duly  summoned ;  Cr.  Code  sec.  718 ;  or  the  jtiBtice  on  default  of  sppear- 
anoe  either  by  counsel  or  in  person,  mar  issue  his  warrant  (Code  sees. 
65d,  660)  and  adjourn  the  hearing  until  the  defendant  is  apprehended. 
A  strict  construction  of  see.  718,  if  taken  alone,  would  seem  to  authorise 
the  justice,  if  he  saw  fit,  to  issue  a  warrant  for  the  personal  appearance 
of  the  accused  even  where  he  was  represented  by  counsel  (Code  sec. 
715) ;  but  sees.  715  and  720  taken  together  make  it  clear  that  where 
defendant  appears  by  counsel  in  a  matter  subject  to  Part  XV  the 
magistrate  has  no  jurisdiction  to  enforce  the  personal  appearance  of 
the  accused  for  the  purposes  of  the  trial,  but  must  hear  and  determine 
the  complaint  if  both  parties  appear  "  either  personally  or  by  their 
respective  counsel,  solicitors  or  agents  "  (Code  sec.  720).  B.  v.  McDon- 
ald (1913),  21  Can.  Cr.  Cas.  348  (P.E.I.),  citing  B.  v.  Thompson^  100 
L.T.B.  970,  and  B.  v.  Montgomery,  102  L.T.B.  325.  The  depositions 
must  show  that  the  iisitnesses  were  sworn  or  affirmed,  as  the  ease  may 
be.     B.  V.  Dickey  (1915),  9  W.W.B.  142,  144,  32  W.L.B.  404  (AHa.). 

Signing  the  depositions'] — 

The  provision  that  the  justice  is  to  sign  the  depositions  taken  on  a 
preliminary  enquiry,  (sec.  682,  sub-sees.  (4)  and  (5)  ),  or  in  a  summary 
matter  (sec.  721,  sub-sec.  (3),  has  been  held  to  be  directory  only  and 
not  mandatory.  [Alta.]  B.  v.  Dickey  (1915)  9  W.W.B.  142,  foUo^Hng 
ex  parte  Doherty,  32  N.B.B.  479,  3  Can.  Cr.  Cas.  310  (K.B.) ;  and  that 
it  does  not  go  to  the  jurisdiction.  Bex  v.  Kay ;  Ex  parte  Gallagher,  88 
KB.B.  498;  Ex  parte  Budd,  39  N.B.B.  602,  17  Can.  Cr.  Cas.  235.  Contra: 
B.  V.  Bobert,  12  Que.  P.B.  7,  17  Can.  Cr.  Cas.  194.  The  provisiMi  that 
the  witnesses  should  sign  their  depositions,  unless  taken  in  shorthand, 
is  directory  only  and  not  imperative.  B.  v.  Scott,  26  Ont.  B.  646*  A 
statutory  provision  that  depositions  be  read  over  to  the  accused  may  be 
waived.    B.  v.  Leach,  17  O.L.B.  643,  14  Can.  Cr.  Cas.  375. 

Irregularity  in  taking  the  depositions] — 

By  the  Interpretation  Act,  B.S.C.  ch.  1,  sec.  34  (24),  unless  the 
contrary  intention  appears,  the  word  "  shall "  is  to  be  construed  as 
imperative,  and  "  may "  as  permissive.  But  while  the  direction"  of  the 
statute  may  be  imperative  so  far  as  the  magistrate  is  concerned,  it 
seems  necessary  to  inquire  further  into  the  purpose  of  the  enactment 
before  it  can  be  affirmed  that  non-compliance  therewith  will  be  a  cause 
of  nullity.  Certain  matters  of  procedure  may  be  waived  by  the  accused 
or  his  counsel;  some  of  them,  although  not  waived  may  be  of  such  a 
character  that  non-compliance  could  not  prejudice  the  accused.  But 
as  the  depositions  on  the  preliminary  enquiry  may  in  certain  events  be 
read  in  evidence  at  the  trial  of  an  indictment  (see.  999),  the  better 
opinion  seems  to  bo  in  favour  of  quashing  a  commitment  or  an  indict- 
ment founded  on  the  irregular  depositions  if  they  have  not  been  read  oter 
in  the  presence  of  the  accused  so  that  errors  which  the  deponents  nright 
correct  on  such  reading  might  be  amended.  See  B.  v.  Beaulieu,  26  Que. 
K.B.  151;  McDonald  v.  The  King,  25  Que.  K.B.  322,  26  Can.  Cr.  Cas. 
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175,  and  compare  Code  sec.  684.  It  is  irregular  for  the  magistrate  to 
obtain  in  the  absence  of  the  accused,  the  signature  of  a  witness  to  his 
incomplete  deposition.  B.  v.  Trevaue,  4  O.L.B.  475,  6  Can.  Cr.  Cas. 
125.  If  the  cross-examination  has  not  been  completed,  the  deposition 
of  that  witness  cannot  be  used  under  sec.  999,  at  the  trial  in  the  event 
of  the  witness'  illness.    B.  v.  Trevane,  supra. 

In  B.  V.  £liasoph,  19  Que.  K.B.  232,  16  Can.  Cr.  Cas.  131,  it  was 
held  that  the  hearing  of  the  testimony  of  one  witness  in  the  absence  of 
the  accused  would  not  afford  ground  for  quasliing  an  indictment  which 
followed  the  preliminary  enquiry  and  the  commitment  there  made.  See 
see.  872.  Probably  any  effect  which  an  irregularity  in  the  depositions 
may  have  upon  the  indictment  itself  may  be  obviated  by  obtaining  the 
consent  or  order  of  the  court  or  of  the  Attorney-General,  to  prefer  the 
indictment.    Code  sec.  878. 

It  is  too  late  to  object  to  an  irregularity  in  the  signature  of  the 
depositions,  after  electing  a  speedy  trial.  B.  v.  Morin  (1917)  26  Que. 
K.B.  428,  28  Can.  Cr.  Cas.  269. 

A  charge  brought  for  trial  under  the  Speedy  Trials  clauses.  Part 
XYIII  of  the  Code  (see  sec.  827)  will  not  be  quashed  because  the 
justice  issuing  the  committal  did  not  strictly  comply  with  sub-sec.  (5) 
by  signing  at  the  **  end ''  of  the  deposition,  if  it  was  otherwise  signed 
by  him  in  form  sufficient  for  identification.  B.  v.  Jodrey,  38  N.S.B.  142, 
9  Can.  Cr.  Cas.  477 ;  As  it  is  the  statutory  duty  of  the  magistrate  to  take 
down  •  all  the  relevant  testimony  on  a  preliminary  inquiry,  the  pro- 
duction of  written  depositions  regular  in  form  raises  a  presumption 
that  all  material  testimony  is  included  therein,  but  this  presumption 
may  foe  rebutted  on  a  charge  of  perjury  brought  in  respect  of  one  of 
such  depositions  by  producing  the  writing  and  proving  by  parol  testi- 
mony that  it  is  incomplete.  B.  v.  Prasiloski  (No.  2),  16  Can.  Cr.  Cas. 
139,  15  B.C.B.  29,  13  W.L.B.  298. 

Noting  objections  raised] — The  depositions  taken  in  writing  by  the 
magiatrate  should  contain  all  the  material  statements  sworn  to  by  the 
witnesses,  and  the  objections  of  counsel  and  rulings  made  by  the  magis- 
trate thereon  should  also  be  noted  therein.  B.  v.  Grady,  7  C.  &  P.  650  f 
B.  V.  Thomas,  7  C.  &  P.  817;  and  see  sec.  691,  under  which  the  accused 
is  entitled  on  payment  of  the  prescribed  fee  to  a  copy  of  the  depositions. 

Defence  evidenoel — ^Depositions  of  witnesses  for  the  defence  arei,  if 
offered,  to  be  taken  in  the  same  manner  as  the  depositions  of  the  wit- 
ncsses  for  the  prosecution.    Code  sec.  686. 

Waiver  of  deposition's  on  preliminary  inquiry] — In  some  cases  the 
acendad  by  his  counsel  may  desire  to  waive  the  taking  of  d^ositions  and 
oonMttt  to  a  committal  for  trial  (sec.  690),  or,  being  held  to  bail  under  sec- 
696,  thus  reserving  until  the  trial  itself  the  cross-examination  of  the  wit- 
nesses for  the  prosecution.  If  there  is  a  probability  that  crown  witnesses 
available  on  the  preliminary  enquiry  might  be  absent  from  Canada  at 
the  later  trial,  the  taking  of  their  depositions  so  that  their  testimony 
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might  be  available  under  sec.  999^  might  be  advisable  for  the  proaeeu- 
tion,  and  objection  might  be  raised  oil  this  ground  to  such  a  courso 
being  adopted.  The  evidence  must  be  taken  in  conformity  with  sec. 
682  unless  the  waiver  is  assented  to  by  the  prosecution.  Waiver  of 
depositions  is  not  expressly  dealt  with  by  the  Code,  but  is  recognized 
in  numerous  cases.  See  B.  v.  Gibson,  29  N.S.B.  4,  3  Can.  Cr.  Cas.  45, 
B.  v.  Wener,  12  Que.  K.B.  320,  6  Can.  Cr.  Cas.  406;  B  v.  Breckenridge, 

7  Can.  Cr.  Cas.  116,  12  Que.  K.B.  474;  B.  v.  McDougall,  8  O.L.B.  30, 

8  Can.  Cr.  Cas.  238;  B.  v.  Hebert,  10  Can.  Cr.  Cas.  284.  Those  cases, 
however,  which  held  that  the  right  of  speedy  trial  under  former  sees. 
825  and  827  was  dependent  upon  the  actual  taking  of  depositions  at  the 
preliminary  enquiry,  are  no  longer  applicable  because  of  the  amended 
form  of  those  sections  following  the  Code  Amendment  Acts  of  1907  and 
1909.  Giroux  v.  -The  King  (1917)  56  S.C.B.  63,  29  Can.  Cr.  Cas.  258, 
affirming  B.  v.  Giroux  (1916),  26  Que.  K.B.  323;  B.  v.  Walsh,  48  N.S.B. 
1,  23  Can.  Cr.  Cas.  7. 

Form  of  deposition  of  a  witness'] — Code  form  19,  following  sec.  1152. 

Where  depositions  tafcen  in  shorthcmd] — See  sec.  683. 

Statutory  presumptions] — As  the  purpose  of  the  preliminaty  ia^uiry 
is  to  ascertain  wJiether  "  the  evidence  is  sufficient  to  put  the  accused 
on  his  trial"  (Code  sec.  690),  reference  may  be  had  to  statutory  pro- 
visions constituting  certain  facts  prima  facie  evidence  in  certain  cases 
or  otherwise  providing  special  methods  of  proof.  See  Code  sees.  979- 
994. 

Competency  of  witnesses,  notwithstanding  interest] — Bee  Canada 
Evidence  Act,  sec.  3. 

Evidence  of  young  child  when  taken  without  oath] — See  Canada 
Evidence  Act,  sec.  16  and  Code  sec.  1003. 

Incriminating  questions] — See  Canada  Evidence  Act,  sec.  5. 

Where  affirmation  is  a  substitute  for  witness*  oath] — See  Canada 
Evidence  Act,  sees.  14  and  15. 

Taking  evidence  under  commission  where  witness  not  otherwise  avail- 
able]'-Bee  sees.  995,  997;  B.  v.  Verral,  6  Can.  Cr.  Cas.  325,  17  P.B 
(Ont.),  61;  B.  v.  Hogue,  39  O.L.B.  427,  28  Can.  Cr.  Cas.  419;  B.  v. 
Boblin,  26  Man.  B.  97,  26  Can.  Cr.  Cas.  222. 

Similar  procedure  in  summary  conviction  matters] — See  sec.  721. 

Identification  by  Bertillon  system] — By  the  Identification  of  Crim- 
inals Act,  B.S.C.  1906,  eh.  149,  any  person  in  lawful  custody,  charged 
with,  or  under  conviction  of,  an  indictable  offence,  may  be  subjected,  by 
or  under  the  direction  of  those  in  whose  custody  he  is,  to  the  measure- 
ments, processes  and  operations  practised  under  the  system  for  the 
identification  of  criminals  commonly  known  as  the  Bertillon  Signaletic 
System,  or  to  any  measurements,  processes  or  operations  sanctioned  by 
the  Govemor-in-Council  having  the  like  object  in  view.  Such  force  may 
be  used  as  it  is  necessary  to  the  effectual  carrying  out  and  application 
of  such  measurements,  processes  and  operations.    B.S.C.  1906,  ch.  149, 
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sec.  2.  The  signftletic  cards  and  other  results  thereof  may  be  published 
for  the  purpose  of  affording  information  to  officers  and  others  engaged 
in  the  execution  or  administration  of  the  law.  B.S.C.  1906,  ch.  140, 
sec.  2  (3). 

No  one  having  the  custody  of  any  such  person,  and  no  one  acting 
in  his  aid  or  under  his  direction,  and  no  one  concerned  in  such  publica- 
tion, shall  incur  any  liability,  civil  or  criminal,  for  anything  lawfully 
done  under  the  provisions  of  the  Act.    B.S.C.  1906,  ch.  149,  sec.  3. 

Canadian  Criminal  Identification  Bureau] — A  system  of  finger-print 
records  is  maintained  by  the  Canadian  Criminal  Identification  Bureau 
under  the  supervision  of  the  Chief  Commissioner  of  Dominion  Police, 
Ottawa.  These  include  finger  prints  of  convicts  in  Dominion  peniten- 
tiaries and  in  many  provincial  and  county  prisons,  and  also  prints 
obtained  by  municipal  and  provincial  police. 

Depositions  in  writing  or  by  stenographer. — Stenographer  to  be 
8worn«— AlAdaylt  proving  transcript. 

683.  Every  justice  holding  a  preliminary  inquiry  shall  cause 
the  depositions  to  be  written  in  a  legible  hand  and  on  one  side 
only  of  each  sheet  of  paper  on  which  they  are  written:  Pro- 
vided that  the  evidence  upon  such  inquiry  or  any  part  of  the 
same  may  be  taken  in  shorthand  by  a  stenographer  who  may  be 
appointed  by  the  justice  and  who  before  acting  shall^  unless  he 
is  a  duly  sworn  official  court  stenographer,  make  oath  that  he 
shall  truly  and  faithfully  report  the  evidence. 

2.  Where  evidence  is  so  taken,  it  shall  not  be  necessary  that 
such  evidence  be  read  over  to  or  signed  by  the  witness,  but  it 
shall  be  sufficient  if  the  transcripts  be  signed  by  the  justice  and 
be  accompanied  by  an  affidavit  of  the  stenographer,  or  if  the 
stenographer  is  a  duly  sworn  court  stenographer  by  the 
stenographer's  certificate  that  it  is  a  true  report  of  the  evidence. 

Origin^Sec.  590,  Code  of  1892;  E.S.C.  1886,  ch.  174,  sec.  69. 

Evidence  on  preliminary  inquiry  may  he  taken  in  shorthand} — ^Where 
a  statute  provides  for  taking  '*  the  evidence  "  in  shorthand,  it  is  not 
to  be  assumed  that  the  stenographer's  notes  are  a  complete  record  of 
all  that  took  place;  it  will,  therefore,  not  be  assumed  that  there  was 
not  first  an  adjudication  of  guilt  on  the  second  offence  charged  with- 
out reference  to  the  prior  conviction,  and  that  such  adjudication  pre- 
ceded the  interrogation  of  the  defendant  by  the  justice  on  the  close  of 
the  evidence,  as  to  whether  he  denied  the  prior  conviction  or  not.  B.  v. 
Hanley,  41  O.L,R.  177 ;  and  see  as  to  when  a  statute  is  to  be  held  to  be 
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direetory  oidj,  in  requiring  the  accused  to  be  interrogated  after  convic- 
tion  for  the  later  .offence.  B.  v.  McDevitt,  39  O.L.B.  138;  B.  v.  Coote, 
22  OX.B.  269;  B.  ▼.  Hanley,  41  O.L.B.  177,  179. 

Depowtiona  taken  in  shorthand^ — ^When,  as  provided  by  the  2nd  sub- 
sec,  of  sec.  683,  the  depositions  were  taken  in  shorthand  by  a  stenogra- 
pher, previously  sworn  to  take  them,  it  is  not  necessary  that  they  should 
be  read  in  presence  of  the  accused  and  of  the  magistrate  to  the  wit- 
nesses»  and  signed  by  them,  as  in  the  case  where  the  depositions  are 
taken  down  in  longhand  according  to  the  provisions  of  sec.  682;  it  is 
sufficient  that  the  depositions  in  shorthand  should,  before  being  trans- 
mitted to  the  clerk  of  the  peace  be  authenticated  by  the  signature  of 
the  presiding  magistrate,  and  that  they  should  at  the  same  time  bo 
accompanied  by  an  affidavit  of  the  stenographer  establishing  that  his 
transcript  is  a  true  report  of  the  evidence.  B.  v.  Bouleau,  17  Can.  Cr. 
Gas.  281. 

The  proviso  contained  in  sec.  683  which  permits  the  proceedings  to 
be  taken  down  in  shorthand,  was  introduced  into  Canadian  criminal 
law  in  1892,  when  the  law  was  codified. 

Stenographer  muat  he  8wcrn'\ — 

The  omission  to  swear  the  stenographer,  not  already  sworn  as  an 
official  stenographer,  is  a  matter  of  substance  and  not  a  mere  matter 
of  form.  B.  v.  L'Heureux  (1908)  14  Can.  Cr.  Cas.  100;  B.  v.  John- 
son (1912)  1  W.W.B.  1045,  19  Can.  Cr.  Cas.  203  (Man.) ;  B.  v.  Limerick, 
ex  parte  Dewar  (1916)  44  N.B.B.  233,  27  Can.  Cr.  Cas.  309. 

But  the  petitioner's  affidavit  in  support  of  an  application  for  habeas 
corpus  that  the  stenographer  who  transcribed  the  evidence  at  the  pre- 
liminary enquiry  had  not  been  sworn  will  not  be  credited  as  against 
the  certificate  of  oath  signed  by  the  magistrate  and  filed  in  the  record. 
Dick  ▼.  The  King,  19  Can.  Cr.  Cas.  44,  13  Que.  P.B.  57 ;  compare  B.  v. 
Book  (1915)  25  Man.  B.  480,  25  Can.  Cr.  Cas.  89,  under  a  Manitoba 
statute. 

The  fact  that  the  stenographer  was  duly  sworn  may  be  proved  by 
the  justice's  certificate,  although  the  stenographer  did  not  sign  a  formal 
affidavit  or  oath  in  writing.  McDonald  v.  The  King,  25  Que.  K.B.  322, 
26  Can.  Cr.  Cas.  175. 

Under  sec.  13  of  the  Extradition  Act,  B.S.C.  1906,  c.  155,  which  pro- 
vides that  the  judge  before  whom  the  fugitive  is  brought  should  hear 
the  case  in  the  aamf  manner  as  nearly  as  may  be  as  if  the  fugitive  was* 
brought  before  a  justice  charged  with  an  indictable  offence,  the  pro- 
ceedings are  regulated  by  sub-sec.  682-686  of  the  Criminal  Code  and 
under  see.  683,  if  the  evidence  is  taken  in  shorthand,  it  is  imperative 
that  the  transcript  be  signed  by  the  judge  and  be  accompanied  by  an 
affidavit  of  the  stenographer  that  it  is  a  true  report  of  the  evidence 
before  there  can  be  a  committal  of  the  accused  for  extradition,  and, 
if  these  be  lacking,  the  prisoner  is  entitled  to  his  discharge  on  habeas 
corpus,  although  there  would  be  nothing  to  prevent  fresh  proceedings 
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lieing  taken  againet  him.     Be  BoyBton^  18  Man.  B.  539,  15  Can*  Cr. 
Cas.  96. 

The  stenographer  must  be  first  sworn  as  provided  by  the  aeetion, 
that  is,  as  the  section  states,  *' before  acting"  the  stonogrspher  shall 
make  oath  tliat  he  shall  truly  and  faithfully  report  the  evidence. 
Failure  in  this  respect  is  not  merely  a  matter  of  procedure  or  relating 
to  procedure,  but  it  is  a  matter  of  substance  which  goes  to  the  juris- 
diction.   B.  V.  Limerick,  44  N.B.B.  283,  27  Can.  Cr.  Cas,  44. 

The  eflfect  of  failure  to  comply  with  the  strict  requirements  of  sec. 
<J83  is  that  the  justice  acting  in  a  summary  conrictiou  matter  (Code 
sec.  721),  lacks  the  necessary  jurisdiction  to  make  his  acts  legal.  B.  v. 
Limerick,  supra;  B.  v.  Johnson  (1912),  1  W.W.B.  1045,  19  Can.  Cr. 
Cas.  203  (Man.).  Contra:  B.  \\  Bosak  (1916),  26  Can.  O.  Cas.  374, 
10  O.W.N.  301,  in  which  Sutherland,  J.,  in  dealing  with  a  corresponding 
section  of  a  provincial  licensing  law  said  that  failure  to  swear  the 
stenographer  under  B.S.O.  1914,  ch.  215,  sec.  87  (2),  did  not  affect  the 
jurisdiction  of  the  magistrate  to  make  a  summary  conviction  under  that 
Act.  And  see  B.  v.  Jackson  (1918)  40  O.L.B.  173,  29  Can.  (3t.  Cas. 
352,  362. 

Effect  of  irregularity  on  the  indictment  following  the  committal} — 
It  has  been  held  that  an  indictment  will  not  be  quashed  on  the 
ground  that  it  is  founded  on  depositions  certified  by  the  magistrate's 
stenographer,  but  not  signed  by  the  magistrate  nor  accompanied  by 
the  stenographer's  aflfidavit  under  sec.  683.  E.  v.  Prasiloski  (No.  2),  10 
Can.  Cr.  Cas.  139,  15  B.C.B.  29,  13  W.L.B.  298.  Contra:  B.  v.  Eobert 
(No.  1),  (1910)  17  Can.  Cr.  Cas.  194,  12  Que.  P.B.  7,  where  both  the 
commitment  for  trial  and  the  indictment  based  thereon  were  quashed 
for  non-compliance  with  sec.  683,  but  this  did  not  bar  a  fresh  indict- 
ment preferred  under  sec.  873  by  the  Attorney-General,  independently 
of  any  commitment  or  preliminary  inquiry.  B.  v.  Bobert  (No.  2),  17 
Can.  Cr.  Cas.  196  (Que.). 

Accused  may  obtain  copy  of  depositions} — See  sec.  691. 

Procedure  applicable  to  summary  conviction  procetdM^s^-'SGe  sec. 
721. 

DcpoBltlonB  In  gesenil   to  be  reai  to  Mensedr— Accnsed   to  be 
addressed  1h  statntory  formv—Statement  of  accnsed* 

684.  After  the  examiixation  of  the  witnesses  produced  on  the 
part  of  the  prosecution  has  been  completed,  and  after  the  deposi- 
tions have  been  signed  as  aforesaid,  the  justice  unless  he  dis- 
charges the  accused  person,  shall  ask  him  whether  he  wishes  the 
depositions  to  be  read  again,  and  unless  the  accused  dispenses 
therewith  shall  read  or  cause  them  to  be  read  again. 
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2.  When  the  depositions  have  been  again  read,  or  the  reading 
dispensed  with,  the  accused  shall  be  addressed  by  the  justice  in 
these  words,  or  to  the  like  effect: 

"  Having  heard  the  evidence,  do  you  wish  to  say  anything  in 
answer  to  the  ehar^e?  You  are  not  bound  to  say  anything,  but 
whatever  you  do  say  will  be  taken  down  in  writing  and  may  be 
given  in  evidence  against  you  at  your  trial.  You  must  clearly 
understand  that  you  have  nothing  to  hope  from  any  promise  of 
favour  and  nothing  to  fear  from  any  threat  which  may  have  been 
held  out  to  you  to  induce  you  to  make  any  admission  or  con- 
fession of  guilt,  but  whatever  you  now  say  may  be  given  in 
evidence  against  you  upon  your  trial  notwithstanding  such 
promise  or  threat/' 

3.  Whatever  the  accused  then  says  in  answer  thereto  shall  be 
taken  down  in  writing  in  form  20,  or  to  the  like  effect,  and  shall 
be  signed  by  the  justice  and  kept  with  the  depositions  of  the 
witnesses  and  dealt  with  as  hereinafter  provided. 

Origin] — Sec.  591,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sees.  70  and 
71;  32-33  Vict.,  Cftn.,  ch.  30,  sec.  32;  Indictable  Offences  Act,  1848, 
Imp.,  see.  18. 

Second  reading  of  the  depositions] — ^When  the  evidence  has  been 
taken  in  shorthand,  the  accused  party  can  lawfnUy  be  asked  if  he 
wishes  the  depositions  to  be  read  again  before  the  steno^apher's 
transcript  has  been  made.  McDonald  ▼.  The  King  (1916)  25  Que.  KB. 
322,  26  Can.  Cr.  Cas.  175;  B.  v.  Beaulieu,  26  Que.  K.B.  151,  28  Can. 
Cr.  Cas.  336.  In  such  a  case,  sec.  684  is  sufficiently  complied  with,  if 
when  the  justice  asks  the  accused  whether  he  wishes  the  depositions  to 
be  read  again,  he  has  the  stenographer  in  attendance  with  his  note-book 
ready  to  do  the  reading,  even  if  the  depositions  have  not  yet  been 
transcribed,  though  possibly  the  accused  may  be  entitled  to  ask  to  have 
the  transcript  made  before  he  is  called  upon  for  the  statement.  McDon- 
ald V.  The  King,  supra,  which  seems  to  overrule  the  decision  of  Mercier, 
J.,  in  E.  V.  Bouleau,  17  Can.  Cr.  Cas.  281  (Que.),  holding  that  no  re- 
reading was  necessary  where  the  depositions  wei'e  taken  in  shorthand. 

Form  of  statement  of  the  accused] — Code  form  20,  following  sec. 
1152. 

TaJcing  statement  of  accused  on  Form  20] — An  opportunity  is  given 
the  accused  on  the  preliminary  enquiry  to  have  his  own  statement  (not 
under  oath)  taken  down  and  kept  with  the  depositions.  This  statement 
is  in  statutory  form  after  due  caution  to  the  accused.  McDonald  v.  The 
King  (1916),  25  Que.  K.B.  322,  26  Can.  Cr.  Cas.  175.  The  accused 
i?  to  bo  asked  to  sign  it  if  ho  will;  Code  form  20. 
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Caution  to  the  accused  in  statutory  form] — 

Although  the  magistrate's  record  of  proceedings  does  not  show  on 
its  face  that  a  statement  made  by  the  aecused  to  him  in  answer  to  the 
charge  was  made  after  due  caution  in  accordance  with  sec.  684,  the 
fact  that  it  was  so  made  may  be  proved  at  the  trial  and  the  statement 
may  then  bo  put  in  evidence  by  the  prosecution.  B.  v.  Kalabeen  (1867), 
1  B.C.B.,  pt.  1,  per  Begbie,  C.J.  It  has  been  held  also  that  the  statutory 
form  of  inquiry  contained  in  sub-sec.  (2)  is  directory  only  as  regards 
telling  the  accused  that  he  has  nothing  to  hope  for,  and  nothing  to  fear 
from  promises  or  threats;  and  if  the  accused  was  cautioned  without 
strict  compliance  with  its  formalities  his  answer  may  be  given  in  evi- 
dence against  him  if  it  be  shown  that  he  was  not  induced  to  make  it 
by  any  promise  or  threat.  B.  v.  Soucie,  17  N.B.B.  611;  B.  v.  Sansome 
(1850),  1  Den.  645,  19  L.J.M.C.  143,  4  Cox  203;  and  see  Code  sec, 
685,  which  recognizes  the  right  to  give  in  evidence  any  admission  not- 
withstanding sec.  684,  if  it  would  by  law  be  admissible  as  evidence 
against  the  aecused.  In  the  English  statute  of  1848,  the  enactment  now 
contained  in  present  sec.  685  is  in  the  form  of  a  proviso  to  the  section 
corresponding  with  the  present  sec.  684.  There  are,  in  effect,  two 
oiitilions  in  sec.  684;  first,  that  what  the  accused  says,  although  not 
bound  to  say  anything,  will  be  put  in  the  record  and  may  be  used 
against  him,  and,  second,  that  if  any  promises  or  threats  have  been 
made  to  him  to  induce  him  to  make  a  statement  when  he  should  come 
before  the  magistrate,  he  is  to  understand  that  such  promises,  or 
threats,  wer^  not  authorized,  and  he  is  not  to  make  any  admissions 
because  of  them.  It  was  held  under  the  English  Act  that  these  cautions 
were  separable  and  that  where  the  first  had  been  duly  given  and  was 
shown  in  the  record,  but  the  second  was  omitted,  the  prisoner's  statement 
in  answer  could  be  used  against  him  if  no  previous  inducement  or  threat 
had  been  held  out ;  the  second  caution  being  designed  only  to  take  away 
the  effect  of  previous  inducements  or  threats.  B.  v.  Bansome,  1  Den.  545, 
19  L.J.M.C.  143.  It  is,  of  course,  advisable  that  both  portions  of  the 
caution  be  given  and  duly  certified  along  with  the  statement  made  by 
the  accused  in  answer  so  that  there  may  be  no  question  of  its  admis- 
sibility in  case  inducements  had  been  previously  held  out  or  threats  made. 
B.  V.  Bate,  11  Cox  686.  It  is  further  to  be  noted  that  these  cautions 
were  in  separate  sections  in  the  Canadian  statute  32-33  Vict.,  eh.  30 
(sees.  31  and  32). 

Where  the  prisoner,  having  once  been  examined  before  the  justice, 
and  cautioned  by  him  in  the  manner  prescribed,  made  a  statement, 
which  was  taken  down  in  writing,  but  not  signed  by  him  or  by  the 
justice,  lie  was  then  remanded,  and  on  a  subsequent  day  was  brought 
n^ain  before  the  justice;  no  new  witnesses  were  then  examined,  but 
tlio  prisoner's  counsel  put  some  questions  to  a  witness  who  had  been 
examined  before;  but  the  prisoner  was  again  cautioned,  but  declined  to 
make  any  further  statement;  the  statement  made  by  him  on  the  first 
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occasion  was  held  admissible  against  him  on  his  trial.  B.  v.  Bond,  1 
Den.  517,  19  L.J.M.C.  138. 

Statements  made  by  a  prisoner  while  cross-examining  a  witness  be- 
fore the  magistrate  may  be  given  in  evidence  against  him  on  his  trial, 
but  if  they  have  been  reduced  to  writing  as  part  of  the  depositions 
they  must  be  proved  by  the  depositions  and  not  by  the  witness  so  cross- 
examined.    B.  V.  Taylor,  13  Cox  68,  77  L.B.  2  C.C.B.  147,  38  J.P.  484. 

A  prisoner  was  sworn  and  gave  evidence  on  own  behalf  under  the 
Criminal  Law  Amendment  Act,  1885,  Imp.,  before  any  caution  was  given 
to  him.  The  usual  caution  was  afterwards  given,  when  he  said,  **  What 
I  have  already  said  is  true."  At  the  trial,  under  the  advice  of  counsel 
he  declined  to  give  evidence.  It  was  held  that  the  deposition  was  rightly 
admitted  in  evidence  for  the  prosecution.    B.  v.  Bird,  62  J.P.  760. 

Code  sec.  684  (2),  prcjsr.ribing  the  warning  to  be  given  to  the 
accused  by  a  justice  holding  a  preliminary  enquiry-  applies  only  to 
statements  which  the  accused  nmy  make  on  the  preliminary  enquiry 
and  the  full  statutory  warning  need  not  be  given  by  police  oflficers  or 
other  persons  in  authority  with  whom  the  prisoner  holds  conversations 
after  his  arrest.  The  King  v.  Steffoff,  15  Can.  Cr.  Cas.  366,  20  O.L.B. 
103. 

The  omission  of  the  justice  of  the  peace  on  a  preliminary  examina- 
tion to  put  the  usual  question  inviting  a  statement  by  the  accused  under 
sec.  684  of  the  Code,  after  the  depositions  have  been  read  over,  does 
not  invalidate  a  commitment  for  trial.  B.  v.  Lantz,  47  N.S.B.  495,  22 
Can.  Cr.  Cas.  212;  compare  B.  v.  Prasiloski  (No.  2),  16  Can.  Cr,  Cas. 
139;  B.  V.  McClain,  7  W.W.B.  1134,  8  Alta.  L.B.  73,  23  Can.  Cr.  Cas, 
488.  Contra;  B.  v.  Beaulieu,  (1917)  26  Que.  K.B.  151,  28  Can.  Cr. 
Cas.  336,  where  the  indictment  was  quashed  by  Lemieux,  C.J. 

Aixmsed  to  he  asked  to  sign  the  statemenf} — The  statement  made  by 
the  accused  is  to  be  signed  **  by  the  justice,"  but  it  is  not  irregular  for 
him  to  ask  the  accused  himself  to  sign  it  (Code  form  20),  even  where 
the  statement  consists  merely  of  the  words,  "  I  have  nothing  to  say  " ; 
and  if  he  signs  such  statement  in  a  preliminary  inquiry  upon  a  forgery 
charge  it  may  be  used  against  him  for  purposes  of  comparison  of  ham^ 
writing  on  the  trial.  B.  v.  Golden,  11  B.C.B.  349,  10  Can.  Cr.  Cas.  278. 
While  the  statement  of  the  accused  is  required  to  be  signed  only  by  the 
justice,  it  is  an  instruction  upon  the  statutory  form  that  the  accused 
should  be  got  to  sign  it,  *'  if  he  wUl."  See  B.  v.  Walebek,  4  W.W.E. 
501,  507,  21  Can.  Cr.  Cas.  130;  Code  form  20.  A  further  instruction 
upon  the  form  is  to  state  **  whatever  the  prisoner  says  and  in  his  very 
words,  as  nearly  as  possible."  The  statement  may  be  put  in  evidence 
by  the  Crown.  Code  sec.  1001.  It  is  sufficiently  authenticated  by  the 
justice's  signature.  Code  sec.  1001 ;  B.  v.  Walebek,  4  Can.  Cr.  Cas.  501, 
507;  21  Can.  Cr.  Cas.  1.30. 

It  has  been  held  that  a  prisoner  called  as  a  witnenn  on  his  owu  behalf 
cannot  be  compelled  to  furnish  a  specimen  of  his  handwriting;  Rex  v. 
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Grinder,  11  B.C.R.  370,  10  Can.  Cr.  Cas.  333;  and  the  prisoner's  state- 
ment taken  under  Form  20,  must  be  certified  and  forwarded  with  the 
depositions,  although  the  prisoner  declines  to  sign  it.  R.  v.  Walebek, 
supra.  If,  however,  the  prisoner  tenders  his  own  evidence  in  defence 
under  sec.  686,  both  he  and  the  justice  are  to  sign  his  deposition.  Sees. 
682,  686. 

Statement  of  accused  made  through  interpreter"] — If  the  accused  is  a 
foreigner,  not  understanding  the  English  language,  the  statement  may  be 
taken  through  the  sworn  interpreter,  and  it  is  a  proper  precaution  to 
have  the  completed  statement  when  transcribed  in  English  re-translated 
into  the  language  of  the  accused  and  to  have  its  correctness  assented 
to  after  any  necessary  alterations.  See  R.  v.  Walebek  (1913),  4  W.W.R. 
501,  21  Can.  Cr.  Cas.  130  (Alta.).  The  statement  becomes  admissible 
in  evidence  against  the  accused  at  the  trial.  Code  sec.  1001.  If  the 
accused  then  claims  that  he  did  not  understand  what  he  signed  or  the 
warning  given,  he  may  establish  that  fact  on  the  trial  and  so  weaken 
the  effect  of  the  statement.  [Alta.]  R.  v.  Walebek  (1913)  4  W.W.R.  501. 
507,  21  Can.  Cr.  Cas.  130  (Alta.). 

A  statement  by  an  accused,  made  on  his  preliminary  hearing  in  the 
form  prescribed  by  the  Code,  and  signed  by  him  and  by  the  magistrate 
before  whom  it  was  taken  is  not  rendered  inadmissible  under  sec.  1001 
on  the  trial  by  the  fact  that  the  justice  testifies  that  the  accused  was  a 
foreigner,  that  it  was  necessary  to  use  an  interpreter  during  the  pre- 
liminary proceedings  and  that  the  statement  was  taken  down  in  con- 
densed form  by  the  magistrate,  then  read  over  to  the  accused  by  the 
interpreter  and  duly  signed.  R.  v.  Walebek  (1913)  4  W.W.R.  501,  21 
Can.  Cr.  Cas.  130  (Sask.).  His  objection  is  not  tenable  that  the  state- 
ment is  not  admissible  in  the  absence  of  evidence  that  the  interpreter 
correctly  interpreted  the  warning  and  the  statement  of  the  accused.  If 
the  accused  did  not  understand  what  he  signed  or  the  warning  given  it 
is  open  to  him  to  establish  that  fact.    R.  v.  Walebek,  supra. 

Accxtsed  may  ohtain  copy  of  his  statement"] — See  sec.  691. 

Statement  of  accused  to  he  transmitted  with  the  depositions'] — See 
sec.  695. 

Statement  of  accused  may  he  used  against  him  at  the  trial] — See 
Code  sec.  1001. 

('•iifeRslon  or  admission  of  accosed* 

685.  Nothing  lierein  contained  shall  prevent  any  prosecntor 
from  giving  in  evidence  any  admission  or  confession,  or  other 
statement,  made  at  any  time  by  the  person  accused  or  charged, 
which  by  law  would  be  admissible  as  evidence  against  him. 

Origin]— Sec.  592,  Code  of  1892 ;  R.S.C.  1886,  ch.  174,  sec.  72. 
Onus  of  proof  on  prosecutor  to  show  that  confession  voluntary] — 
The  prosecution  must  show  that  the  statement  of  the  accused  was  a 
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vuluntary  statement,  in  the  sense  that  it  has  not  been  obtained  from 
him  either  by  fear  of  prejudice  or  hope  of  advantage  exercised  or  held 
out  by  a  person  in  authority.  B.  v.  Bodney  (1918)  42  O.L.B.  645,  648; 
Ibrahim  v.  The  King  [1914]  A.C.  599;  B.  v.  Voisin,  (1918)  34  Times 
L.B.  263;  B.  v.  Thompson,  [1893]  2  Q.B.  12;  B.  t.  Benjamin,  (1917) 
53  Que.  S.G.  161 ;  B.  v.  Viau,  7  Que.  Q.B.  362 ;  B.  v.  Ockerman,  6  B.G.B. 
143;  B.  V.  Byan,  9  O.L.B.  137;  B.  v.  Todd,  (1901)  13  Man.  B.  364; 
B.  V.  Lai  Ping.  11  B.C.B.  102;  B.  v.  Boyds,  10  B.C.B.  407;  re  Lewis,  9 
Can.  Cr.  Cas.  233;  B.  v.  Young,  10  Can.  Cr.  Cas.  466  (N.S.) ;  B.  v.  Tutty, 
9  Can.  Cr.  Cas.  544;  B.  v.  Charcoal,  4  Can.  Cr.  Cas.  93»  3  Terr.  LJfc.  7; 
B.  V.  Sanavitch,  [1917]  3  W.W.B.  568  (Alta.) ;  B.  v.  Benjamin,  (1917) 
53  Que.  S.C.  161,  41  D.L.B.  388. 

Where  evitlencc  is  given  on  the  question  of  the  admissibility  of  an 
allejjcd  confession  as  a  voluntary  one,  this  raises  a  trial  within  a  trial, 
and  aufh  evidence  should,  if  possible,  all  be  given  at  one  time.  B.  v. 
T)e  Mewjiiito,  9  W.W.B.  113,  114,  per  Martin,  J.A.   (B.C.) 

Xo  forimila  is  necessary  to  be  used  to  prove  the  want  of  inducement 
or  threat.  B.  v.  Hoo  Sam  (1912)  1  W.W.B.  1049,  1053  (Saak.),  per 
Wetmorc,  C.J. 

Where  the  trial  is  with  a  jury,  the  confession  should  not  be  let  in 
subject  to  its  being  later  displaced  if  not  shown  to  have  been  voluntary. 
B.  V.  De  Mesquito,  9  W.W.B.  113,  114,  per  Martin,  J.A.  (B.C.).  Such 
would  be  a  ground  for  a  new  trial  if  done  before  a  jury  in  the  event 
of  the  evidence  being  finally  excluded.  Ibid.,  citing  B.  v.  Sonyer,  (1898) 
2  Can.  Cr.  Cas.  501.  Such  a  practice  is  inconvenient  and  undesirable 
even  where  the  trial  is  before  a  judge  alone.  B.  v.  Do  Mesquito,  9 
W.W.B.  113,  114   (B.C.). 

If  after  taking  objection  at  tlic  time  that  the  evidence  of  an  admis- 
sion was  tendered  that  a  sufficient  foundation  had  not  been  made  and 
cross-examining  on  the  questions  which  were  then  put  to  the  witness 
to  lay  the  foundation  by  proving  that  the  admissions,  to  which  he  is 
to  depose,  were  made  voluntarily,  counsel  for  the  accused  should  again 
take  objection  if  he  desires  to  raise  the  point  that  a  sufficient  foundation 
had  not  been  made  for  the  admissibility  of  the  confession.  B.  v.  Hoo 
Sam  (1912),  1  W.W.B.  1049,  1053.  Semhle,  if  he  does  not  do  so  it  is 
not  open  to  him  to  set  up  after  verdict  that  the  evidence  was  improperly 
received.     Ibid,  at  1053,  per  Wctmore,  C.J. 

Confessions  generallyl — The  general  rule  is,  that  a  confession  is  not 
admissible  as  evidence  against  any  person  except  the  person  who  makes 
it;  Stephen,  Dig.  Ev.,  art.  21.  But  if  one  prisoner  makes  a  confession 
in  the  presence  of  another,  who  thereupon  makes  statements  which  are 
properly  construable  as  admissions  by  him,  the  confession  of  the  6rst 
will  be  admissible  against  the  second,  not  as  evidence  of  the  facts  which 
it  states,  but  introductory  to  and  explanatory  of  the  admissions  of  the 
second.  Before  a  confession  can  be  received  in  evidence,  it  must  be 
proved  affirmatively  that  the  confession  was  free  and  voluntary;  and 
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therefore  the  prosecutor  muBt  always  prove  the  circumstances  under 
which  it  was  made.  R.  v.  Sanavitch,  [1917]  3  W.W.B.  568  (Alta.)  ; 
B.  V.  Spain,  [1917]  2  W.W.R.  465,  27  Man.  B.  473 ;  B.  v.  Bogh  Lingh, 
(1913)  18  B.C.B.  323,  24  W.L.B.  941,  21  Can.  Cr.  Cas.  323;  B.  v.  Bruce, 
13  B.C.B.  1,  12  Can.  Cr.  Cas.  275;  Ibrahim  v.  The  King,  [1914]  A.C. 
599,  83  L.J.P.C.  185,  24  Cox  C.C.  174;  B.  v.  Bodney  (1918)  42  OX.B. 
645. 

A  confession  is  not  deemed  to  be  voluntary,  if  it  appears  to  the 
court  to  have  been  caused  by  any  inducement,  threat,  or  promise  pro- 
ceeding from  a  magistrate  or  other  person  in  authority  or  concerned 
in  the  charge  {e.g.,  the  prosecutor  or  the  person  having  the  custody  of 
the  accused),  and  having  reference  to  the  charge  against  the  accused 
person,  whether  addressed  to  him  directly  or  brought  to  his  knowledge 
indirectly,  and  if,  in  the  opinion  of  the  court,  the  inducement,  threat, 
or  promise  gave  the  accused  person  reasonable  grounds  for  supposing 
that  by  making  a  confession  he  would  gain  some  advantage  or  avoid 
some  evil  in  reference  to  the  proceedings  against  him.  .  Thus,  on  a  trial 
of  A.  for  murdering  B.,  a  handbill  issued  by  the  Secretary  of  State, 
promising  a  reward  and  pardon  to  any  accomplice  who  would  confess, 
was  brought  to  the  knowledge  of  A.  who,  under  the  influence  of  a  hope 
of  pardon,  made  a  confession.  It  was  held  that  the  confession  was  not 
voluntary:  B.  v.  Boswell,  Car.  &  Marsh,  584,  cited  as  an  illustration  by 
Stephen,  Dig.  Ev.,  art.  22.    E.  v.  Thompson,  [1893]  2  Q.B.  12. 

In  Ibrahim  v.  The  King,  [1914]  A.  C.  599,  Lord  Sumner,  in  deliver- 
ing the  judgment  of  the  Privy  Council,  says  (p.  609) :  "  It  has  long 
been  established  as  a  positive  rule  of  English  criminal  law,  that  no 
statement  by  an  accused  is  admissible  in  evidence  against  him  unless  it 
is  shown  by  the  prosecution  to  have  been  a  voluntary  statement,  in  the 
sense  that  it  has  not  been  obtained  by  him  either  by  fear  of  prejudice 
or  hope  of  advantage  exercised  or  held  out  by  a  person  in  authority." 

A  confession  is  not  involuntary  merely  because  it  appears  to  have 
been  caused  by  the  exhortations  of  a  person  in  authority  to  make  it  as 
a  matter  of  religious  duty,  or  by  an  inducement  collateral  to  the  pro- 
ceedings, or  by  inducements  held  out  by  a  person  having  nothing  to  do 
with  the  apprehension,  prosecution,  or  examination  of  the  accused. 
Thus,  A.  being  charged  with  the  murder  of  B.,  the  chaplain  of  the  gaol 
read  the  Commination  Service  to  A.  and  exhorted  him  on  religious 
grounds  to  confess  his*  sins.  A.,  in  consequence,  makes  a  confession, 
and  it  was  held  that  this  confession  was  voluntary:  B.  v.  Gilham, 
1  Moo.  C.C,  186,  cited  by  Stephen,  Dig.  Ev.,  art.  22.  So,  again, 
a  confession  made  by  a  prisoner  to  the  gaoler  in  consequence  of  a 
promise  by  the  gaoler  that  if  the  prisoner  confessed  he  should  be 
allowed  to  see  his  wife,  would  be  admissible  in  evidence.  To  make  a 
confession  involuntary,  the  inducement  must  have  reference  to  the 
escape  of  the  accused  from  the  criminal  charge  against  him,  and  must 
be    made   by    some    person   having   power    to    relieve   him,    wholly    ot 
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partially,  from  the  consequences  of  that  charge,  or  by  a  person  pretend- 
ing to  have  such  power. 

A  confession  is  deemed  to  be  voluntary  if,  in  the  opinion  of  the 
court,  it  is  shown  to  have  been  made  after  the  complete  removal  of  the 
impression  produced  by  any  inducement,  threat,  or  promise  which  would 
otherwise  render  it  involuntary.  Thus,  A.  is  accused  of  the  murder  of 
B. ;  and  C,  a  magistrate,  tries  to  induce  A.  to  confess  by  promising  to 
try  to  get  him  a  pardon  if  he  does  so.  The  Secretary  of  State  informs 
G.  that  no  pardon  can  be  granted,  and  this  is  communicated  to  A. 
After  this,  A.  makes  a  statement.  This  is  a  voluntary  confession. 
Stephen,  Dig.  Ev.,  art.  22,  B.  v.  Clewes,  4  C.  &  P.,  221. 

It  is  a  question  of  fact  whether  or  not  the  statement  was  volun- 
tarily and  freely  made:  It  is  not  to  be  excluded  merely  because  made 
to  a  person  in  authority.  Statements  made  by  soldiers  at  a  military 
court  of  inquiry  at  which  they  were  given  a  chance  of  making  state- 
ments  on  their  own  behalf  were  held  admissible  in  a  prosecution  at  the 
assizes  for  conspiracy  to  defraud.  B.  v.  Colpus,  (1917)  86  L.J.K.B. 
459,  [1917]  1  K.B.  574. 

A  confession  made  without  suggestion  from  any  outside  source  is 
admissible  although  the  statement  itself  showed  that  it  was  induced 
by  the  hope  of  pardon  operating  on  his  mind.  E,  v.  Qodinho,  (1911) 
7  Cr.  App.  B.  12. 

Voluntary  confession  obtained  hy  fraud  or  deceiti — 

Facts  discovered  in  consequence  of  a  confession  improperly  obtained, 
and  so  much  of  the  confession  as  distinctly  relates  to  those  facts  may 
be  proved.  Thus,  A.,  accused  of  burglary,  makes  a  confession  to  a 
policeman  under  an  inducement  which  prevents  it  from  being  voluntary. 
Part  of  it  is  that  A.  had  thrown  a  lantern  into  a  pond;  the  fact  that 
he  said  so,  and  that  the  lantern  was  found  in  the  pond  in  consequence, 
may  be  proved:  Stephen,  Dig.  Evid.,  art.  22,  B.  v.  Gould,  9  C.  &  P.,  364. 

It  is  improper  to  endeavour  to  extort  a  confession  by  fraud  or  under 
the  promise  of  secrecy;  but  if  a  confession  is  otherwise  admissible  as 
evidence,  and  was  made  voluntarily,  it  does  not  become  inadmissible 
merely  because  it  was  made  under  a  promise  of  secrecy  or  in  conse- 
quence of  a  deception  practised  on  the  accused  person  for  the  purpose 
of  obtaining  it;  B.  v.  White,  (1908)  18  O.L.B.  640,  15  Can.  Cr.  Cas. 
30;  B.  V.  Best,  (1909)  78  L.J.K.B.  692;  or  when  he  was  drunk,  or 
because  it  was  made  in  answer  to  questions  whether  put  by  a  magis- 
trate, oiReer,  or  a  private  person,  or  because  he  was  not  warned  that  he 
was  not  botmd  to  make  a  confession  and  that  evidence  of  it  might  be 
given  against  him. 

If  a  confession  is  given  in  evidence,  the  whole  of  it  must  be  given, 
and  not  merely  the  parts  disadvantageous  to  the  accused  person. 

Confessions  made  under  oath] — 

Evidence  amounting  to  a  confession  may  be  used  as  such  against 
the  person  who  gives  it,  though  it  was  given  on  oath  and  though  the 
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proceeding  in  which  it  was  given  had  reference  to  the  same  subject 
matter  as  the  proceeding  in  which  it  is  to  be  used,  and  though  the 
witness  might  have  refused  to  answer  the  questions  put  to  him;  Ijut 
if  he  was  improperly  compelled  to  answer,  his  answers  are  not  a 
voluntary  confession:     Stephen,  Dig.  £v.,  art.  23. 

Thu8|  A.  was  charged  with  maliciously  wounding  B.  Before  the 
magistrates,  A.  had  appeared  as  a  witness  for  C.»  who  was  charged  with 
the  same  offence.  A.'s  deposition  was  allowed  to  be  used  against  him 
on  his  own  trial:     B.  v.  Chidley  and  Cummins,  8  Cox  C.C.  365. 

Non-incriminatvng  statements] — 

A  conviction  where  corroboration  is  required  should  not  be  baaed  on 
proof  of  a  statement  made  by  the  accused,  and  used  as  corroboration,  if 
the  statement  may  with  equal  reason  be  construed  as  non-incriminating. 
B.  V.  Blyth,  11  O.W.N.  406;  28  Can.  Cr.  Cas.  20. 

An  acknowledgment  of  a  subordinate  fact  not  directly  involving 
guilt;  or  in  other  words,  not  essential  to  the  crime  charged,  is  not  a 
confession,  Crossfield's  Trial,  26  How.  St.  Tr.  215;  E.  v.  Hurd  (1913) 
4  W.W.E.  185,  189,  23  W.L.E.  812,  21  Can.  Cr.  Cas.  98  (Alta.). 

Proving  that  accused  denied  guilt} — The  rule  as  to  the  eocclusion  of 
the  confession  or  admission  of  the  accused  without  proof  that  it  was 
voluntarily  made  does  not  apply  to  a  statement  made  by  him  which 
rather  suggests  a  denial  of  his  guilt.  B.  v.  Hurd,  4  W.W.B.  185,  23 
W.L.B.  812,  21  Can.  Cr.  Cas.  98  (Alta.);  and  see  B.  v.  Thompson 
[1910]   1  K.B.  640. 

In  B.  V.  Christie  [1914]  A.C  545,  554,  Lord  Atkinson  says:  "  It  by 
no  means  follows,  I  think,  that  a  mere  denial  by  the  accused  of  the  facts 
mentioned  in  the  statement  necessarily  renders  the  statement  inadmis- 
sible, because  he  may  deny  the  statement  in  such  a  manner  and  under 
such  circumstances  as  may  lead  a  jury  >to  disbelieve  him,  and  constitute 
evidence  from  which  an  acknowledgment  may  be  inferred  by  them." 

In  Bex  V.  Christie,  supra,  the  statement  objected  to  went  to  the 
question  of  guilt.  It  was  substantially  as  if  the  accused  had  been  asked 
if  he  were  guilty  of  the  crime  charged  and  had  denied  the  charge. 
The  statement  in  question  in  B.  v.  Letain,  [1918]  1  W.WJfc.  505,  518,- 
merely  referred  to  the  subject  of  the  deceased's  raincoat,  which  might 
possibly  have  been  lawfully  in  the  accused's  possession,  thus  dealing 
merely  with  a  collateral  circumstance  and  not  with  the  question  of 
guilt.  On  this  point,  B.  v.  Letain,  is  distinguishable  from  both  Bex  v. 
Christie,  supra,  and  B.  v.  Norton  [1910]  2  K.B.  496,  79  LJ.K.B.  756. 

Written  confcssionsi — If  the  admissions  have  been  reduced  to  writ- 
ing and  read  over  and  explained  to  and  signed  by  -the  accused,  the 
writing  will  be  admissible  on  proof  of  the  confession  being  a  voluntary 
one.  De  Paoli  v.  The  King,  (1915)  24  Que.  K.B.  525,  25  Can.  Cr.  Cas. 
256. 

If  a  written  confession  or  admission  by  the  accused  was  not  a  volun- 
tary one  and  its  admission  in  evidence  was  therefore  iinproper,  this 
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raises  a  question  of  law,  and  the  conviction  may  be  quashed  or  a  new 
trial  ordered  as  the  Court  of  Appeal  may  see  fit.  R.  v.  De  Mesquito, 
(1915)  9  W.W.R.  113    (B.C.) 

If  there  was  no  other  evidence  upon  which  the  conviction  could  be 
supported  after  ruling  out  the  inadmissible  confession,  the  Court  of 
Appeal  should  order  the  conviction  to  be  quashed  rather  than  direct  a 
new  trial.    B.  v.  De  Mesquito,  (1915)  9  W.W.B.  113. 

Fad  of  person  being  in  custody  as  affeeUng  statement  made  by 
him] — The  arrest  itself  is  said  to  be  an  inducing  cause  sufficient  to  bar 
the  reception  in  evidence  of  a  confession  or  statement  elicited  by  ques- 
tions' put  by  an  officer  to  a  prisoner  while  under  arrest,  where  there 
had  been  no  caution  or  warning  that  what  he  might  say  might  be  used 
against'  him.  B.  v.  Kay,  9  Can.  Cr.  Cas,  403,  11  B.C.B.  157;  B.  v.  Cook, 
22  Can.  Cr.  Cas.  241. 

The  rule  requiring  a  warning  to  persons  under  arrest  before  receiv- 
ing -their  confessions  is  not  an  arbitrary  one,  but  rests  on  the  presump- 
tion  of   inducement   which   arises   from    the    arrest   or   other   custodv. 

» 

Ibrahim  v.  The  King,  [1914]  A.C.  599,  609 ;  B.  v.  Colpus,  12  Cr.  App.  B. 
198,  200;  B.  v.  Bodney,  (1918),  42  O.L.B.  645,  653,  in  which  B.  v."  Kay, 
9  Can.  Cr.  Cas.  403,  11  B.C.B.  157,  was  referred  to  as  not  laying  down 
an  absolute  rule  of  exclusion.  As  stated  by  Latchford,  J.,  in  B.  v. 
Bodney,  supra :  "  It  is  not  the  fact  that  an  accused  person  was  under 
arrest  that  determines  whether  a  statement  made  by  him  to  a  constable 
or  other  person  in  authority  is  admissible,  though  that  fact  is  of  un- 
doubted importance,  and  should  receive  careful  consideration  when 
evidence  of  a  statement  so  made  is  proffered.  Nor  is  the  alisence  of 
warning  the  dotermining  factor  in  such  a  case.  The  utmost  circumspec- 
tion should,  no  doubt,  be  exercised  in  the  reception  of  evidence  of  state- 
ments made  in  such  circumstances.  Before  admitting  evidence  of  state- 
ments 80  made,  the  magistrate  or  judge  should  be  satisfied  that  no 
indncement  whatever  has  been  held  out  to  the  accused  by  any  person 
having  authority  over  him  or  concerned  in  the  subject-matter  of  the 
charge.  But^  if  satisfied  that  the  statement  has  not  been  obtained  by 
fear  of  prejudice  or  hope  of  advantage  held  out  by  a  person  in  author- 
ity^  he  should  declare  the  evidence  admissible.  The  matter  is  largely, 
if  not  entirely,  one  of  discretion,  to  be  exercised  in  accordance  with  the 
rule  laid  down  by  Lord  Sumner  in  Ibrahim  v.  The  King  [1904]  A.C. 
599,  609. 

If  there  is  no  ground  for  a  suggestion  that  the  statement  was  made 
in  reply  to  a  threat  or  upon  any  induc^ement,  the  evidence  will  be  ad- 
mitted. Bogers  v.  Hawken,  67  L.J.Q.B.  526,  19  Cox  C.C.  122  (discussing 
B.  V.  Male,  17  Cot  C.C.  689) ;  B.  v.  Day,  20  Ont.  B.  209  (discussing 
B.  V.  Gavin  (1885)  15  Cox  C.C.  656;  B.  v.  Miller,  (1895)  18  Cox  C.C. 
54;  Attorney-General  of  N.S.W.  v.  Martin,  (1909)  9  Com.  L.B.  713 
(Austr.) ;  B.  v.  Elliott  (1899)  31  Ont.  B.  14;  B.  v.  Hoo  Sam  (1912)  1 
W.W.B.  1049  (Sask.),  distinguishing  R.  v.  Kay,  11  B.C.B.  157. 
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The  8aine  rebuttable  presumption  against  a  confession  being  volun- 
tar.v  may  arise  although  the  accused  has  not  been  formally  arrested; 
R.  V.  Jones  (1910),  5  Cr.  App.  R.  177,  180;  as  where  the  accused  was 
subjected  to  search  at  police  headquarters  whither  he  had  gone  on  invi- 
tation.    R.  v.  Rodney,  (1918)  42  O.L.R.  645,  660,  per  Latchford,  J. 

Cautioninff  the  ac<ms€d] — It  cannot  be  said,  as  a  matter  of  law,  that 
the  absence  of  a  caution  makes  the  statement  inadmissible.  It  may 
tend  to  sliow  that  the  person  was  not  on  his  guard  as  to  the  importance 
of  what  he  was  saying  or  as  to  its  bearing  on  some  charge  of  which 
he  has  not  been  informed.  R.  v.  Voisin,  34  Times  L.B.  263;  B.  ▼. 
Ck)lpus,  (1917)  12  Cr.  App.  B.  193,  [1917]  1  K.B.  574;  B.  v.  Bywi, 
9  O.L.R.  137;  R.  v.  Steffoff,  20  OX.R.  103;  R.  v.  Spain,  28  Can.  Or.  Cas. 
113  (Man.)  [1917]  2  W.W.R.  465;  R.  v.  Hoo  Sam,  (1912)  1  W.W.B. 
1049,  1051. 

Statements  made  by  an  accused  person  to  a  constable  in  reply  to 
nil  inquiry  are  not  inadmissible  on  the  ground  that  the  constable  did 
not  previously  caution  him,  provided  that  the  constable  did  not,  before 
making  the  inquiry,  make  up  his  mind  to  take  the  person  into  custody 
or  to  take  proceedings  against  him.  Iiowis  y.  Harris,  24  Cox  O.C.  66, 
30  T.L.R.  109,  58  S.J.  156. 

It  would  not  be  correot  to  say  that  a  caution  given  to  the  prisoner 
validates  as  evidence  any  answer  he  makes.  It  would  be  otherwise  if 
anything  were  done  by  the  officers  to  intimidate  the  prisoner  or  to  with- 
draw or  nullify  the  caution.  See  R.  v.  Wallace,  24  Can.  Cr.  Cas.  158, 
20  B.C.R.  97.  ' 

Statements  voluntarily  made  after  caution  and  while  under  arrest 
for  one  charge  are  equally  admissible  on  another  and  quite  different 
charge.     R.  v.  Van  Horst  (1914)  20  B.C.R.  81. 

There  is  no  absolute  rule  that  the  caution  given  by  one  officer  to 
<the  prisoner  must  be  repeated  on  his  being  brought  before  another 
officer;  the  admission  made  to  the  latter  has  been  admitted  where  the 
court  was  satisfied  that  the  effect  of  the  caution  to  the  first  officer  still 
remained.  R.  v.  Wallace,  20  B.C.R.  97.  But  where  a  prisoner  has  been 
warned,  the  warning  will  not  necessarily  make  admissible  a  statement 
made  on  a  later  occasion  to  a  constable  who  interrogated  him  without 
renewing  the  warning.    R.  v.  Bela  Singh,  7  W.W.B.  603  (B.O.). 

On  the  other  hand,  it  would  seem  that  if  a  statement  has  been 
elicited  by  an  officer  without  cautioning  a  person  in  custody  under 
circumstances  which  would  exclude  the  statement  so  made,  he  should 
be  specifically  warned  that  what  he  then  said  cannot  be  used  against 
him,  when  the  same  officer  on  another  occasion  renews  the  interrogation 
of  the  prisoner  in  respect  of  the  same  admissions  after  warning  him 
that  he  is  not  obliged  to  answer.  B.  v.  Kong,  (1914)  20  B.C.B.  71,  24 
Can.  Or.  Cas.  142. 

Every  case  as  to  the  admiRsibility  of  a  statement  made  by  an 
accused  person  while  under  arrest  must  be  decided  according  to  its  own 
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circunistaiices.  Il)rahim  v.  The  King  [1914]  A.C.  599,  014,  83  L.J.P.C. 
185;  R.  V.  Spain  [1917]  2  W.W.R.  465,  469. 

Interrogation  by  police] — There  is  no  statutory  form  prescribed  for 
police  officers  in  warning  an  accused  that  anything  he  says  may  be  used 
against  him,  and  that  he  is  not  bound  to  say  anything.  B.  v.  Spain, 
[1917]  2  W.W.R.  465,  27  Man.  R.  473,  28  Can.  Cr.  Cas.  113. 

It  was  said  in  R.  v.  Gavin,  (1885)  15  Cox  C.C.  656,  that  a  police- 
man should  not  interrogate  a  prisoner  as  to  the  charge;  tmt  ihat  case 
was  expressly  overruled  in  R.  v.  Best,  [1909]  1  K.B.  692,  78  L.J.K.B. 
692;  and  see  R.  v.  Firth  (1913)  8  Cr.  App.  R.  162,  from  which  it 
would  appear  that,  as  a  matter  of  law,  if  the  police  make  an  untrue 
statement  to  a  prisoner  which  calls  forth  an  admission,  ihe  latter  is 
admissible  notwithstanding  the  prior  untruth  which  elicited  it.  But  see, 
contra,  R.  v.  McDonald  (1896)  2  Can.  Cr.  Cas.  221  (Terr.). 

Where  the  prosecution  offers  evidence  of  an  alleged  confession  made 
by  the  accused  to  a  police  officer  it  is  the  duty  of  the  presiding  judge 
to  enquire  into  all  the  circumstances  in  order  to  ascertain  whether  the 
confession  was  made  freely,  and  if  he  finds  that  it  was  not,  he  must 
reject  the  evidence.  R.  v.  Sanavitch,  [1917]  3  W.W.R.  568,  per  Hynd- 
man,  J,,  applying  R.  v.  McCraw,  12  Can.  Cr.  Cas.  253  (Que.).  Even 
if  an  admission  made  to  a  police  officer  were  admitted  without  proper 
proof  that  it  was  a  voluntary  statement,  this  would  not  justify  the 
ordering  of  a  new  trial  if  the  accused  himself  went  into  the  witness 
box  and  told  there  in  substance  the  story  related  by  him  to  the  police. 
The  jury  having  before  them  practically  the  same  thing  from  the 
accused  in  his  testimony  as  they  had  in  the  alleged  confession,  there 
was  no  substantial  wrong  and  the  Code  forbade  a  new  trial.  R.  v. 
Moke,  [1917]  3  W.W.R.  575,  586,  2S  Can.  Cr.  Cas.  296  (Alta.). 

Interrogation  by  employer] — A  confession  is  not  voluntary  where  it 
followed  a  statement  made  by  the  employer  complaining  of  a  theft  and 
accusing  his  employee  in  the  presence  of  a  constable  by  saying :  "  You 
will  be  arrested  if  you  do  not  say  where  the  goods  are."  R.  v.  De 
Mesquito  (1915)  9  W.W.R.  113  (B.C.). 

Exact  words  of  confession  not  essential  to  admissibility] — The  doc- 
trine in  R.  V.  Sexton  (1822)  referred  to  in  Joy,  on  Confessions  (1842) 
19,  and  in  Russell  on  Crimes,  7th  ed.,  2205,  that  confessions  must  be 
excluded  unless  the  ipsissima  verba  are  given,  is  now  doubted,  R.  v. 
Godinho  (1911)  7  Cr.  App.  R.  12;  and  see  Russell  on  Crimes,  7th  ed., 
2180.  As  to  confessions  or  admissions  made  through  an  interpreter,  the 
same  rule  would  probably  apply  as  would  in  taking  admisnona  under 
sec.  684,  through  an  interpreter;  see  B.  v.  Walebek  (1913)  4  W.W.R. 
501,  21  Can.  Cr.  Cas.  130  (Sask.) ;  R.  v.  Charcoal,  3  Terr.  L.B.  7. 

Assent  of  accused  to  statements  of  others;  siienoe  not  aUoays 
assent] — Statements  not  coincident,  in  point  of  time,  with  the  occur- 
rence of  the  shooting,  but  uttered  in  the  presence  and  hearing  of  the 
accused  and  under  such  circumstances  that  he  might  reasonably  have 
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been  expected  to  have  made  some  explanatory  reply  to  remarks  in  refer- 
ence to  them,  are  admissible  as  evidence.  Gilbert  v.  The  King,  38  Can. 
S.C.B.  284,  12  Can.  Cr.  Cas.  127. 

It  is  a  rale  of  law  that  an  incriminating  statement  made  in  the 
presence  and  hearing  of  the  defendant,  even  on  occasion  which  would 
reasonably  be  expected  to  call  for  some  explanation  from  him,  is  not 
evidence  against  him  on  his  trial  of  the  facts  therein  stated,  save  in 
so  far  as  he  has  accepted  the  statement.  But  a  mere  denial  by  him 
of  the  truth  of  such  a  statement  does  not  in  law  render  that  statement 
inadmissible  against  him.  To  this  extent,  B.  v.  Norton  [1910]  2  K.B. 
496,  5  Cr.  App.  R.  65  is  overraled  by  B.  v.  Christie  [1914]  A.C.  545. 
In  practice,  however,  there  is  a  rule  of  prudence  and  discretion  that 
such  a  statement  should  not  be  tendered  until,  in  the  opinion  of  the 
judge,  there  is  a  foundation  for  a  reasonable  inference  by  the  jury  that 
the  defendant  accept^  it  or  part  of  it.  If,  notwithstanding  this  rule, 
such  a  statement  has  been  given  in  evidence,  the  judge,  if  he  thinks 
that  it  should  have  been  withheld,  should  caution  the  jury,  concerning 
its  true  effect.  In  this  respect  the  judgment  in  R.  v.  Norton  [1910] 
2  K.B.  496,  represents  the  correct  practice.  R.  v.  Christie,  [1914]  A.C. 
545,  10  Cr.  App.  R.  141  (H.L.)  affirming  R.  v.  Christie,  9  Cr.  App.  R. 
169. 

The  former  rule  of  evidence  that  one's  silence  shall  be  const nied  as 
a  virtual  assent  to  all  that  is  said  in  his  presence,  is  susceptible  of 
great  abuse,  and  calls  for  a  course  of  conduct  which  prudent  and  quiet 
men  do  not  generally  adopt.  If  that  rule  be  sound  to  the  full  extent, 
as  laid  down  in  some  of  the  early  cases,  it  would  be  in  the  power  of 
any  evil-disposed  person  to  always  ruin  his  adversary's  case  by  drawing 
him  into  a  compulsory  altercation  in  the  presence  of  chosen  listeners, 
wJio  would  be  sure  to  misrepresent  what  he  said.  Nothing  could  be 
more  unjust  or  unreasonable.  Hence,  in  more  recent  cases,  the  rule 
has  undergone  very  important  qualifications.  The  mere  silence  of  one, 
when  facts  are  asserted  in  his  presence,  is  no  ground  of  presuming  his 
acquiescence,  unless  the  conversation  were  addressed  to  him  under  such 
circumstances  as  to  call  for  a  reply.  The  person  must  be  in  a  position 
to  require  the  information,  and  he  must  ask  it  in  good  faith,  and  in  a 
manner  fairly  entitling  him  to  expect  it,  in  order  to  justify  any  infer- 
ence from  the  mere  silence  of  the  party  addressed.  If  the  occasion, 
or  the  nature  of  this  demand,  or  the  manner  of  making  it,  will  reason- 
ably justify  silence  in  a  discreet  and  prudent  man  no  unfavourable 
inference  therefrom  should  on  that  account  be  made  against  the  party. 
R.  V.  McOraw,  (1906)  12  Can.  Cr.  Cas.  253,  16  Que.  K.B.  193.  Greenleaf 
on  Evid.  273. 

The  contents  of  a  statement  alleged  to  have  been  made  in  the  pres- 
ence of  a  prisoner  cannot  be  given  in  evidence  unless  and  until  the 
judge  has  satisfied  himself  from  the  evidence  contained  in  the  deposi- 
tions or  given  at  the  trial,  that  there  is  evidence,  fit  to  be  submitted  to 

896 


Preliminary  Enquiry  [§*8ftl 

a  jury,  that  the  prisoner  by  his  answer  to  the  statement,  whether  given 
in  words  or  by  conduct,  acknowledged  the  truth  of  the  statement.  B^  ▼. 
Christie  [1914]  A.C.  545,  10  Cr.  App.  B.  141,  affirming  9  Cr.  App.  B.  169, 
and  overruling  in  part  B.  v.  Norton  [1910]  2  K.B.  496,  79  L.J.K.B.  756. 
The  fact  of  the  silence  of  a  person  accused  of  receiving  stolen  property 
upon  hearing  statements  made  as  to  his  alleged  guilt  by  the  person 
who  stole  the  property  may  be  admissible  in  evidence  as  leading  to  the 
inference  of  his  guilty  knowledge.  Be  Cohen,  8  O.L.B.  143,  8  Can.  Cr. 
Cas.  251  (Anglin,  J.). 

Confession  is  evidence  only  against  person  making  it] — In  every  case 
where  there  is  an  incriminating  statement  by  a  co-prisoner,  the  jury 
should  be  carefully  directed  on  the  relevant  law.  Bex  v.  Altshuler,  11 
Cr.  App.  B.  243;  B.  v.  Martin,  9  O.L.B.  218,  5  O.W.B.  317,  9  Can.  Cr. 
Cas.  371. 

Generally,  a  confession  is  only  evidence  against  the  person  making 
it  and  cannot  be  used  against  others.  B.  v.  Davis,  22  Can.  Cr.  Cas.  431 ; 
B.  V.  Heame  (1830),  4  C.  &  P.  215;  B.  v.  Clewes,  4  C.  &  P.  221;  and 
B.  ▼.  Fletcher,  4  C.  &  P.  250.  In  the  latter  case,  Mr.  Justice  Littledale 
said,  after  deciding  that  the  whole  of  a  certain  letter  written  by  one 
of  the  prisoners  implicating  and  naming  other  prisoners  should  be  read 
to  the  jury: — "But  I  shall  take  care  to  make  such  observations  to  the 
jury  as  will  prevent  its  having  any  injurious  effect  against  the  other 
prisoners;  and  I  shall  tell  the  jury  that  they  ought  not  to  pay  the 
slightest  attention  to  this  letter  except  so  far  as  it  goes  to  affect  the 
person  who  wrote  it."  And  see  B.  v.  Davis,  9  Cr.  App.  B.  66.  Where 
two  persons  are  charged  with  being  concerned  in  the  same  offence  and 
are  put  in  adjoining  cells,  and  the  police  overhear  a  conversation  be- 
tween them,  evidence  of  the  conversation  is  admissible  at  the  trial.  B.  v. 
Gardner,  32  Times  L.B.  97.  Where  two  persons  have  been  separately 
arrested  and  separately  charged  with  an  offence  and  have  subsequently 
been  put  in  the  dock  together  and  charged  jointly,  a  statement  made 
previously  by  one  of  them  behind  the  back  of  the  other  and  implicating 
him  ought  not  to  be  read  in  the  presence  of  that  other.  Nevertheless, 
any  material  statement  or  confession  by  the  other  in  answer  to  such 
statement  is  admissible  in  evidence,  but  the  judge  ought  to  reject  it,  if 
he  is  satisfied  that  it  was  read  over  to  the  prisoner  for  the  mere  purpose 
of  getting  an  admission  from  him.    Bex  v.  Gardner,  supra. 

The  confession  of  another  person  arrested  with  the  accused  in  a 
gaming  house  case,  but  not  jointly  charged,  is  not  admissible  on  the 
trial  of  the  accused;  such  person  should  be  called  as  a  witness  for  the 
prosecution  if  it  is  desired  to  prove  the  facts  which  he  professes  to 
confess.    B.  v.  See  Woo,  16  Can.  Cr.  Cas.  213. 

Effect  of  confession^ — ^A  confession  alone  is  sufficient  to  justify  a 
conviction.    Bex  v.  Graf,  19  O.L.B.  238,  15  Can.  Cr.  Cas.  193. 

A  confession  properly  proved  in  law  needs  no  corroboration  to  found 
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a  conviction  for  murder  although  in  practice  there  is  invariably  some 
corroboration.     R.  v.  Sykes,   (1913)   8  Cr.  App.  R.  233. 

The  admission  by  the  defendant  in  a  bigamy  case  of  his  marriage 
may  be  suflScient  not  only  as  to  the  fact  of  the  ceremony  but  as  to  the 
validity  of  the  ceremony  according  to  the  foreign  law.  Zdrahal  v. 
Shatney  (1912)  3  W.W.R.  239,  259,  (Man.),  citing  R.  v.  Newton,  alias 
Sim'monsto,  1  Cox  C.C.  30,  1  C.  &  K.  174,  2  M.  &  Rob.  503. 

But  it  seems  that  it  is  a  question  for  the  jury  whether  they  will  or 
will  not  infer  from  an  admission  of  the  ftrst  marriage  not  only  an  admis- 
sion of  the  fact  of  the  first  marriage  but  the  foreign  law  under  which 
it  was  celebrated.  Zdrahal  v.  Shatney  (1912)  3  W.W.R.  239,  259, 
(Man.),  citing  R.  v.  Newton,  supra;  R.  v.  Creamer,  10  Lower  Canada  R. 
454;  R.  V.  Nadum  (1911)  24  O.L.R.  306;  and  Miles  v.  United  States, 
103  U.8.  304. 

Any  statement  of  the  accused  which  tends  to  prove  his  guilt  would 
be  a  confession,  and,  if  the  words  used  are  ambiguous,  it  would  be  for 
the  jury  to  say  what  was  the  effect  of  them.    R,  v.  Hoo  Sam,  (1912) 

I  W.W.R.  1049,  1057   (Sask.),  per  Newlands,  J.;  but  see  R.  v.  Blyth, 

II  O.W.N.  406. 

Error  on  admitting  statement  or  confession  which  was  not  admis- 
siblel — If  it  sliould  happen  that  an  involuntary  confession  has  been 
put  in  evidence  before  the  jury,  the  safer  course  is  for  the  judge  to 
offer  to  discharge  the  jury.  R.  v.  Hurd,  4  W.W.R.  185,  192,  23  W.L.R. 
812,  21  Can.  Cr.  Cas.  98  (Alta.). 

The  prisoner's  counsel  may,  however,  waive  the  right  to  a  new  jury 
and  be  satisfied  with  a  proper  direction  to  the  same  jury  to  disregard 
the  evidence  improperly  admitted.  R.  v.  Hurd,  (1913)  4  W.W.R.  185, 
192  (Alta.).    As  to  reversal  of  verdicts  for  error,  see  Code  sec.  1019 

Witnesses  for  the  defence. — All  relerant  erldenee  to  be  taken  dewn. 

686.  After  the  proceedings  required  by  sec.  684  are  com- 
pleted the  accused  shall  be  asked  if  he  wishes  to  call  any 
witnesses. 

2,  Every  witness  called  by  the  accused  who  testifies  to  any 
fact  relevant  to  the  case  shall  be  heard,  and  his  deposition  shall 
be  taken  in  the  same  manner  as  the  depositions  of  the  witnesses 
for  the  prosecution. 

Ori<7<n]— Sec.  593,  Code  of  1892. 

Evidence  for  defence  on  preliminary  enqmry'] — Sections  686  and  687 
are  not  applicable  to  summary  conviction  proceedings  (but  see  sec.  715)  ; 
they  are  part  of  the  preliminary  procedure  in  prosecutions  for  indictable 
offences;  and  are  necessary  in  that  connection,  because,  without  them. 

898 


Prbliminary  Enquiry  [5  •86] 

it  might  be  deemed  that  such  evidence  as  grand  jariee  usually  act  upon 
would  be  enough.  In  regard  to  an  actual  trial,  no  such  provisions 
should  be  needed,  because  Arst  principles  in  the  administration  of  justice 
require  that  the  court  shall  plainly  call  for,  and  patiently  hear,  th«» 
defence,  at  the  conclusion  of  the  case  for  the  prosecution.  R.  v.  Keenan 
(1913)  21  Can.  Cr.  Cas.  467,  469,  28  O.L.B.  441,  4  O.W.N.  1034.  Sec. 
721  does  not  expressly  make  sees.  686  and  687  applicable  to  summary 
prosecutions;  there  was  no  need  that  it  should.  Sec.  721  deals  with 
the  manner  of  taking  the  evidence  of  the  witnesses — procedure  separately 
provided  for  in  sees.  682,  683,  684,  and  (in  part)  687.  R.  v.  Keenan, 
supra.  Sec.  686  introduced  by  the  Code  of  1892  made  a  change  in  the 
law,  as  prior  to  that  time  the  justice  was  obliged  to  receive  only  evi- 
dence "  in  proof  of  "  the  charge.  The  application  of  the  procedure  in 
preliminary  enquiries  to  extradition  matters  made  it  impossible  under 
the  former  law  for  the  person  whose  extradition  wkis  sought,  to  prove 
an  alibi  before  the  extradition  judge;  Be  Garbutt,  21  Out.  B.  465; 
except  possibly  where  the  judge  granted  leave  to  adduce  evidence  for 
the  defence.  Be  Burley,  1  C.L.J.  20.  The  person  charged  has  now  the 
absolute  right  to  adduce  his  evidence,  and  regard  is  to  be  had  to  the 
whole  of  the  evidence  by  the  magistrate  or  extradition  judge,  as  the 
ease  may  be,  in  ascertaining  whether  a  sufficient  case  is  made  out. 
Code  sec.  687;  Extradition  Act,  R.S.C,  1906,  ch.  155,  sec.  18;  B.  v. 
Payne,  (1919)  30  Can.  Cr.  Cas.  —  (Que.),  overruling  ex  parte  Burke, 
2  Rev.  de  Jur.  151. 

Section  686  of  the  Code  is  substantially  complied  with  in  extradition 
proceedings  where  the  Commissioner  at  the  close  of  the  case  for  the 
prosecution  calls  upon  counsel  for  the  accused  for  his  defence,  where- 
upon the  argument  was  proceeded  with,  without  specifically  asking  the 
accused  if  he  wished  to  call  any  witnesses.  Be  Moore,  16  Can.  Cr.  Cas. 
264,  20  Man.  B.  41. 

Evidence  in  reply] — The  justice  may  in  his  discretion  receive  further 
evidence  on  the  part  of  the  prosecutor  after  hearing  any  evidence  givep 
on  behalf  of  the  accused.    Code  sec.  679  (b). 

Depositions  to  be  talcen  "in  the  same  manner,**  etc.] — Code  sees. 
682,  683. 

Addresses  of  counsel] — See  sec.  679,  sub-sees,  (a),  (d)  and  (c). 

Iteg^tlatinff  the  course  of  th^  inquiry] — See  sec.  679. 

Adjudication  and  subsequent  steps  and  Bail, 

Accused  discharged    If    no    case*— Discharge  makes   defendant's 
recognliance  void  unless  prosecutor  bonnd  over. 

687.  When  all  the  witnesses  on  the  part  of  the  prosecution 
and  the  accused  have  been  heard  the  justice  shall,  if  upon  the 
whole  of  the  evidence  he  is  of  opinion  that  no  sufficient  oa^e  is 
made  out  to  put  the  accused  upon  his  trial,  discharge  him. 
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2,  111  Huch  case  any  recognizances  taken  in  respect  of  the 
charge  shall  become  void,  unless  some  person  is  bound  over  to 
jjrosccute  under  the  provisions  of  the  next  following  section. 

Origin]— Sec.  594,  Ckide  of  1892;  B.8.C.  1886,  ch.  174,  sec  73. 

Procedure  on  change  of  magistrates  pending  the  hearing} — ^A  pre- 
liminary hearing  in  a  criminal  case  commenced  before  one  magistrate 
cannot  be  continued  before  another.  But  if  the  magistrate  who  had 
begun  the  hearing  dies,  is  dismissed,  resigns  his  office  or  withdraws  from 
the  hearing,  then  another  competent  magistrate  may  take  it  up,  but 
he  should  begin  the  hearing  de  novo  before  himself;  he  cannot  merely 
continue  that  previously  begun.  Bertrand  v.  Angers,  21  Que.  8.C.  213. 
If  the  preliminary  enquiry  was  begun  before  one  justice  and  another 
justice  is  called  in  to  sit  with  him,  the  hearing  of  the  evidence  must 
be  begun  de  novo,  as  it  would  then  be  essential  that  both  justices 
should  hear  all  the  evidence  on  which  their  joint  deliberation  was  to 
depend.  Be  Nunn,  2  Can.  Gr.  Gas.  429  (B.C.).  But  if  the  associate 
justice  sitting  with  a  stipendiary  magistrate  withdraws  on  the 
disagreement  arising  and  takes  no  part  in  the  decision  which 
the  stipendiary  gives  as  his  own  and  the  stipendiary  might  have  sat 
alone,  it  would  seem  by  analogy  to  summary  conviction  pr6cedure 
that  his  decision  would  be  valid.  B.  v.  Thomas,  ex  parte  O'Hare,  [1914] 
1  K.B.  22,  23  Cox  C.C.  687.  Where  the  two  justices  disagree  as  to 
committing  for  trial  and  neither  is  willing  to  withdraw,  they  should 
adjourn  the  case  to  be  re-heard  before  other  justices;  if  this  is  not 
done,  the  accused  may  be  entitled  to  demand  his  discharge.  Ex  parte 
Hanning,  5  Que.  Q.B.  549,  4  Can.  Gr.  Gas.  203;  Durrand  v.  Forrester, 
18  Man.  L.B.  444.  The  prosecutor  may  have  himself  bound  over  to 
prefer  an  indictment  if  the  accused  is  discharged;  Code  sees.  688,  871; 
or  he  may  apply  to  the  Attorney-General  to  prefer  an  indictment ; 
Scottstown  V.  Beauchesne,  5  Que.  Q.B.  554;  or  he  may  apply  to  the 
court  for  leave  to  prefer  an  indictment.    Code  sec.  873. 

Application  of  sec.  687  to  preliminary  enquiry  only] — See  note  to 
sec.  686;  B.  v.  Keenan,  21  Can.  Gr.  Gas.  467,  28  O.L.B.  441. 

Discharge  of  the  accused] — If  the  magistrate  is  positive  that  no 
grand  jury  would  bring  in  a  true  bill  against  the  accused  before  him 
on- a  preliminary  enquiry,  and  that  no  petit  jury  would  find  him  guilty, 
it  is  his  duty  to  dismiss  the  charge.  B.  v.  Howard  (1913)  5  W.W.B. 
838,  841  (Man.).  Applied  to  a  charge  of  manslaughter  on  its  being 
shown  that  death  did  not  result  from  the  blow  given  in  the  altercation 
hut  indirectly  from  the  excitement  following  the  altercation.  B.  v. 
Howard,  supra;  Gr.  Code,  sec.  255. 

Termination  of  proceedings  in  favour  of  accused] — One  of  the  essen- 
tials ill  nn  action  of  malicious  prosecution  is  that  the  criminal  proceed- 
ings shall  have  terminated  in  favour  of  the  accused  who  has  become 
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the  plaintiff  in  a  damage  action  against  the  complainant  or  other  prose- 
cutor in  the  preliminary  inquiry  or  other  criminal  proceedings.  If  the 
prosecutor  gives  his  recognizance  to  prosecute  notwithstanding  the  dis- 
charge of  the  accused,  the  proceedings  are  not  at  an  end,  although  the 
accused  is  no  longer  under  any  recognizance.  If  a  true  bill  is  found 
he  must  appear  and  answer  the  charge  or  be  brought  up  on  a  bench 
warrant.  If  the  accused  is  discharged  and  the  prosecutor  is  not  bound 
over  at  his  own  request^  the  discharge  is  provisionally  a  termination  of 
the  proceedings,  but  it  may  appear  that  a  new  charge  was  laid  or  leave 
granted  to  indict  independently  of  any  preliminary  inquiry.  Sec. 
873  (2). 

The  termination  of  the  proceedings  may  appear  from  the  produc- 
tion of  the  original  information  on  which  the  informant  had  signed  a 
memorandum  drawn  by  the  magistrate  to  the  effect  that  he  withdrew 
the  information.  Tamblen  v.  Westcott,  7  W.W.R.  1037  (Alta.) ;  Fan- 
court  V.  Heaven,  18  O.L.B.  492. 

And  even  where  there  was  a  committal  for  trial,  the  direction  of  the 
Attorney-General  in  Saskatchewan  to  his  agent  not  to  prefer  a  charge 
will  be  prima  facie  proof  of  termination  of  the  proceedings.  Mortimer 
V.  Fisher,  4  W.W.R.  454  (Sask.). 

On  the  preliminary  hearing  of  a  charge  of  arson  against  the  plaintiff, 
one  justice  decided  that  he  should  be  committed  for  trial  and  the  other 
that  the  information  should  be  dismissed,  and  nothing  more  was  ever 
done  in  the  matter.  It  was  held  that  it  could  not  be  said  that  plaintiff 
had  been  discharged  on  this  investigation  so  as  to  entitle  him  to  bring 
an  action  for  malicious  prosecution  against  the  informant.  As  other 
justices  had  not  been  called  in  to  rehear  the  case  on  the  disagreement, 
possibly  the  justices  might  have  been  compelled  by  mandamus  to  make 
an  order  of  dismissal  and,  if  they  had  made  such  an  order,  the  plaintiff 
could  have  proceeded  with  his  action.  Durrand  v.  Forrester,  18  Man. 
L.R.  444,  15  Can.  Cr.  Cas.  125. 

No  effective  certificate  of  discharge  on  prelwiinary  inquiryl — There 
is  no  provision  under  the  Criminal  Code  to  give  any  legal  effect  to  a 
justice's  certificate  of  discharge  on  a  preliminary  enquiry  so  as  to  bar 
a  second  prosecution.  United  States  v.  Ford,  10  W.W.B.  1042,  1044 
(Man.).  Similarly  a  certiftcate  of  discharge  by  an  extradition  judge 
on  the  hearing  of  an  application  for  an  extradition  commitment  will  not 
bar  a  subsequent  application.     Ibid. 

If  the  justice  discharge  the  accused  on  a  preliminary  enquiry  either 
the  same  justice  or  another  may  cause  him  to  be  brought  up  again  for 
another  preliminary  enquiry  upon  the  same  charge.  B.  v.  Ford,  10 
W.W.R.  1042,  at  1044,  citing  R.  v.  Hannay,  II  Can.  Cr.  Cas  23.  But  if 
the  justice  or  magistrate  is  "  trying "  the  charge,  instead  of  holding  a 
mere  preliminary  enquiry,  the  certificate  of  discharge  becomes  important. 
If  the  hearing  is  one  in  summary  conviction  proceedings  he  may  give 
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a  certificate  of  dismissal.  Code  sec.  730.  Such  certificate  is  a  bar  to 
any  further  or  subsequent  prosecution  for  the  same  offence;  sec  730. 
If  the  case  be  one  of  summary  trial  under  Part  XVI  of  the  Code, 
for  an  indictable  offence,  the  certificate  of  discharge  is  likewise  a  l>ar 
to  a  subsequent  prosecution.  Sees.  791,  792;  and  see  United  States  v. 
Ford,  10  W.W.B.  1042,  1044  (Man.),  an  application  for  extradition 
and  subject  to  similar  rule  as  that  applicable  to  preliminary  enquiries. 

Suh'Seo.  (2) — **Any  recognizances  taken  in  respect  of  the  charge^l — 
The  justice  may  have  admitted  the  accused  to  bail ;  Code  sees.  664,  681 : 
in  which  case  a  recognizance  with  sureties  may  have  been  given  or  a 
cash  deposit  made  with  the  Crown  officer  by  way  of  **  cash  bail " ;  or 
the  justice  may  have  ordered  that  the  accused  shall  go  at  large  on  his 
own  recognizance*  until  an  adjourned  date  for  proceeding  with  the 
enquiry;  sees.  664,  681.  On  a  prejudicial  variance  appearing  between 
the  charge  in  the  information  or  warrant  and  that  contained  in  the 
information,  the  justice  may  have  admitted  the  accused  to  bail  pending 
the  hearing;  Code  sec.  670.  There  are  also  the  recognizances  which 
may  have  been  required  from  defaulting  witnesses  in  the  course  of  the 
inquiry;  sec.  674. 

Montreal] — In  the  district  of  Montreal  the  Clerk  of  the  Peace  or 
Deputy  Clerk  of  the  Peace  has  all  the  powers  of  a  justice  under  Parts 
XIII  and  XIV. 

Application  to  extradition  proceedingsl — In  the  case  of  a  fugitive, 
accused  of  an  extradition  crime,  and  not  convicted  therefor  in  the 
foreign  state,  the  extradition  judge  or  commissioner  is  to  commit  the 
fugitive  for  surrender  if  such  evidence  is  produced  as  would,  according 
to  the  law  of  Canada,  subject  to  Part  I  of  the  Extradition  Act,  "  justify 
his  committal  for  trial  if  the  crime  had  been  committed  in  Canada  " : 
Extradition  Act,  R.S.C.  1906,  ch.  155,  sec.  18;  and  if  such  evidence  is 
not  produced,  tlio  judge  sliall  order  him  to  be  discharged.     Ibid. 

In  extradition  proceedings  the  judge  is  to  find  (1)  whether  there  is 
prima  facie  evidence  of  the  commission  by  the  accused  of  an  offence, 
which  if  committed  in  Canada  would  be  an  indictable  offence  by  the 
law  of  Canada;  and,  if  it  l)e  so  found,  then  (2)  whether  there  is  prima 
facie  evidence  that  the  offence  is  one  of  the  crimes  described  in  the 
extradition  arrangement  with  the  foreign  country  seeking  extradition. 
Be  F.  H.  Martin  (No.  1),  2  Terr.  L.B.  301,  8  Can.  Cr.  Cas.  326;  Be 
Latimer,  10  Can.  Cr.  Cas.  244. 

It  is  no  objection  to  an  extradition  warrant  that  two  offences  of  a 
cognate  character  are  stated  therein.  R.  v,  Rutland;  Ex  parte  Kalke. 
14  Can.  Cr.  Cas.  22. 

WTiether  that  part  of  the  depositions  taken  in  the  foreign  state 
which  contain  evidence  which  would  have  been  excluded  under  the  rules 
of  evidence  in  Canadian  courts  is  to  be  considered  or  not,  is  an  un- 
settled question.  Ee  Rosenl>erg  [1918]  1  W.W.R.  845  (Man.);  Se 
Harsha,  11  O.L.R.  494,  7  O.W.R.  97,  10  Can.  Cr.  Cas.  433,  440. 
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The  weight  of  authority  seems  to  favour  the  view  that  where  evi- 
dence is  received  from  the  foreign  state,  demanding  the  extradition,  its 
admissibility  depends  on  the  foreign  law  of  evidence.  Piggott  on 
Extradition,  153,  154.  But  the  nmgistrate  is  entitled  to  scrutinize  the- 
foreign  depositions  with  a  view  to  ascertaining  the  substance  of  them 
and  disregarding  mere  hearsay  when  fie  comes  to  weigh  the  evidence. 
Be  Rosenberg  [1918]  1  W.W.R.  845  (Man.).  Depositions  which  other- 
wise woold  establish  tlie  facts  sworn  to  are  not  to  be  excluded  because 
of  failure  to  comply  with  certain  formalities  which  Canadian  law  may 
impose  in  domestic  litigation  upon  the  admission  of  the  like  evidence. 
K0  Zossenheim,  20  Times  LJB.  121 ;  re  Rosenberg,  supra. 

In  international  extradition  applications  it  has  been  doubted  whether 
opposing  evidence  could  be  roooived  to  prove  that  the  application  was 
not  made  in  good  faith.  Be  Rosenberg,  supra.  When  defence  evideiiw? 
was  not  admissible  on  preliminary  enquiries  (prior  to  the  enactment  of 
Co<le  sec.  687),  such  evidence  was  rejected;  re  Debaun,  32  Lower  Canada 
Jurist,  281,  29&;  but  the  change  in  the  practice  in  that  respect  appears  ' 
to  make  it  admissible  at  least  where  it  would  affect  the  credit  to  be 
given  to  the  testimony  in  support  of  the  extradition  application. 

If  .the  application  is  one  for  extradition  from  one  British  territory 
to  another  under  the  Fugitive  Offenders  Act  (Imp.  and  Canadian),  the 
evidoiee  of  bad  faith  would  be  admissible.  Be  McTier,  17  Can.  Cr.  Cas. 
80  (Que.) ;  R.  v.  Delisle,  5  Can.  Cr.  Cas.  210. 

It  is  only  necessary  that  the  evidence  should  be  such  as  to  give  rise 
to  probable  cause  to  believe  the  accused  guilty.  Be  Goodman,  26  Man. 
R.  537,  at  p.  556,  10  W.W.R.  1178;  34  W.L.R.  1091,  following  Ex  parte 
Feinberg,  4  Can.  Cr.  Cas.  270;  The  Court  should  always  lean  in  favour 
of  sending  the  fugitive  for  trial  in  his  own  country,  unless  it  should 
be  plain  that  under  no  view  of  the  evidence  the  offence  could 
be  made  out.  Moore  on  Extradition,  p.  648,  citing  Hagarty,  C.J.,  in 
Be  Phipps,  1  O.R.  586;  and  see  United  States  v.  Webber,  20  Can.  Cr, 
Cas.  6  (N.8.)  and  re  Siletti,  71  L.J.K.B.  935;  87  L.T.  332;  Be  Caationi 
[1891]  1  Q.B.  149;  60  L.J.M.C.  22;  re  Rosenberg,  [1918]  1  W.W.R. 
845  (Man.). 

Beview  of  extradition  committal  by  habeas  corpus} — On  a  habeas 
corpus  application  for  discharge  of  the  person  committed  by  an  extra- 
dition warrant  in  international  extradition,  the  only  question  is  whether 
the  accused  was  at  the  time  of  the  issue  of  the  writ  in  lawful  custody. 
United  States  v.  Gaynor,  [1905]  A.C.  128,  at  p.  134;  74  L.J.P.C.  44. 
The  lawfulness  of  the  custody  must  depend  upon  tlic  question  whether 
there  was  a  sufficient  compliance  with  the  provisions  of  The  Extradition 
Act.  If  the  extradition  judge  had  no  evidence  >)efore  him  upon  which 
he  could  act,  he  would  have  no  jurisdiction  to  order  a  committal. 
In  re  Qalwey  [1896]  1  Q.B.  230;  65  L.J.M.C.'38;  In  re  Arton  (No.  2), 
[1896]  1  Q.B.  509,  65  L.J.M.C.;  Et  parte  Huguet,  29  L.T.  40,  at  p.  41; 
12  Cox  C.C.  551,  and  In  Be  Siletti,  71  L.J.K.B.  935;  87  L.T.  332.     In 
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the  last-mentioiied  case  the  view  was  expressed  that  on  a  habeas  corpus 
the  only  question  that  the  court  can  entertain  is  the  question  of  juris- 
diction, that  is,  that  the  crime  charged  is  not  one  within  the  meaning 
of  The  Extradition  Act;  that  the  accused  might  contend  that  there  was 
no  evidence  upon  which  the  magistrate  could  exercise  his  discretion  as 
to  whether  he  would  commit  or  not;  but  that  the  court  ought  not  to 
enter  into  the  consideration  as  to  whether  the  magistrate  had  exercised 
his  discretion  properly  where  there  was  some  evidence  of  the  extradition 
offence. 

Proseentor  may  be  boand  oter  to  prosecute. — ^Form  of  recognisance. 

688.  11'  the  justice  discharges  the  accused,  and  the  person 
preferring  the  charge  desijes  to  prefer  an  indictment  respecting 
tlie  said  charge,  he  may  require  the  justice  to  bind  him  over  to 
prefer  and  prosecute  such  an  indictment,  and  thereupon  the 
justice  shall  take  his  recognizance  to  prefer  and*prosecute  an 
indictment  against  the  accused  before  the  court  by  which  sucli 
accused  would  be  tried  if  such  justice  had  committed  him,  and 
the  justice  shall  deal  with  the  recognizance,  information  and 
depositions  in  the  same  way  as  if  he  had  committel  the  accused 
for  trial. 

2.  Such  recognizance  may  be  in  form  21,  or  to  the  like  effect. 

Origin]— Sec.  595,  Code  of  1892 ;  R.S.C.  1886,  ch.  174,  sec.  80. 

"  Indictment  "] — This  word  includes  a  formal  charge  under  see.  STHa 
and  a  "record"  under  sec.  827  on  a  speedy  trial.  Code  sec.  2  (16),  as 
amended  6-7  Edw.  VII,  ch.  8. 

Form  of  Recognizance  where  the  prosecutor  requires  the  justice  to 
bind  him  over  to  prosecute  after  the  charge  is  dismissed] — Code  form 
21,  following  sec.  1152. 

Prosecutor  applying  to  he  hound  over  to  prefer  indictment  notwith- 
standing discharge] — The  justice  is  not  bound  to  take  the  recbgnizance 
of  the  prosecutor  when  neither  the  information  nor  the  evidence  discloses 
a  criminal  offence.  Ex  parte  Wason,  L.R.  4  Q.B.  573,  38  L.J.Q.B.  302. 
Compare  sec.  2  of  the  Vexatious  Indictment  Act,  Imp.  1859,  and  see 
B.  V.  Lord  Mayor  of  London,  Ex  parte  Gostling  (1886)  16  Cox  C.C.  77, 
54  L.T,  646,  B.  v.  Crabbe,  59  J.P.  247. 

The  discharge  referred  to  in  sec.  688  is  a  discharge  on  the  pre- 
liminary enquiry,  and  the  section  does  not  apply  to  the  refusal  of 
process  under  sec.  655.    Ex  parte  Beid  (1885)  49  J.P.  600. 

The  person  preferring  the  charge  has  a  legal  right  to  require  that  his 
recognizance  be  taken  to  prosecute  wliere  the  magistrate  discharges 
the  accused,  and  the  fact  that  the  prosecutor  exercises  such  legal  Wght, 
particularly  where  a  true  bill  was  afterwards  returned,  will  not  alone 
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displace  his  defence  of  reasonable  and  probable  cause  in  an  action  for 
malicious  prosecution  brought  by  the  accused,  who  was  acquitted  on 
the  trial.    Klein  v.  Katz  (1914)  24  Can.  Cr.  Oas.  153,  21  Eev.  Leg.  275. 

A  person  accused  of  perjury  may,  with  his  own  consent^  be  sum- 
marily tried  before  a  police  magistrate;  and  where  the  defendant  sought 
and  consented  to  be  tried  summarily  pleading  "not  guilty/'  and  the 
magistrate,  upon  hearing  the  evidence,  adjudicated  summarily  and  dis- 
missed the  charge;  it  was  held  that  the  magistrate  was  right  in  refus- 
ing thereafter  to  bind  the  prosecutor  over  to  prefer  and  prosecute  an 
indictment  against  the  defendant,  for  the  magistrate  has,  under  sec. 
784  to  determine  before  the  defence  has  been  made,  whether  he  will 
tiy  the  case  summarily  or  not.  Be  Bex  v.  Bums  (No.  2),  1  O.L.B.  341. 
4  Oan.  Cr.  Cas.  330. 

Status  of  private  prosecutor] — See  sees.  689,  840,  871,  962. 

Although  bound  over  to  prosecute  an  indictment,  a  private  prosecutor 
may  not  be  entitled  to  have  his  counsel  attend  before  the  grand  jury 
to  submit  a  draft  bill  of  indictment.  It  has  been  held  that  in  the 
district  of  Montreal,  he  must  apply  to  the  trial  court  for  leave  to  do  so. 
B.  v.  Hoo  Yoke,  10  Can.  Cr.  Cas.  211,  14  Que.  K.B.  540. 

The  Crown  Attorney  for  the  county  has  the  statutory  right  in  Ontario 
under  the  Crown  Attorney's  Act,  B.S.O.  1914,  ch.  91,  sec  8,  to  "  assume 
wholly  the  conduct  of  the  case  where  justice  towards  the  accused  seems 
to  demand  his  interposition,"  and  upon  his  ^taking  charge  ot  the  prose- 
cution after  a  true  bill  has  been  found,  the  private  prosecutor  has  no 
right  to  take  part  in  the  proceedings  at  the  trial,  at  least  where  the 
case  does  not  present  more  of  the  features  of  a  private  injury  than  of  a 
publie  offence.  Crown  Attorney's  Act,  B.S.O.  1914,  eh.  91,  see*  8  (c)» 
B.  V.  Fraser,  (1914)    30  O.Ii.B.  598,  23  Can.  Cr.  Cas.  140. 

Order  for  security  for  costs  against  private  prosecutor  bmind  over] — 
Security  for  costs  may  be  ordered  against  the  informant  at  a  later 
stage  when  the  case  comes  before  the  jury  court.  The  defendant  may 
there  move  for  an  order  that  the  prosecutor  be  not  permitted  to  prefer 
any  indictment  until  he  has  given  security  for  the  costs  of  the  defenee^ 
including  the  costs  of  appearance  on  the  preliminary  inquiry,  in  case 
the  grand  jury  should  not  UnA  a  true  bill,  or,  if  found,  there  was  no 
conviction  upon  the  indictment.    Code  sec.  689. 

InformanVs  recognizance  to  prosecute] — This  recognizance  given  by 
the  informant  to  ensure  the  case  going  to  the  grand  jury  notwithstand- 
ing the  adverse  opinion  of  the  magistrate  (sec.  687)  is  to  be  dealt  with 
in  the  same  way  as  if  there  had  been  a  committal;  sec.  688;  that  is,  it 
is  to  be  transmitted  along  with  the  information,  depositions,  etc.,  to 
the  clerk  or  other  proper  officer  of  the  court  by  which  the  accused  is 
to  be  tried.    Code  sec.  695. 

Witnesses  not  under  recognisance] — t/hile  the  magistrate  is  com- 
pelled to  take  the  informant's  recognizance  under  sec  688,  if  the  inform- 
ant requires  him  to  do  so,  there  is  no  similar  obligation  to  bind  over 
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the  witnesses  to  appear.  It  may  l)0  doul)ted  whether  there  is  any 
authority  to  receive  the  recognizance  of  a  witness  to  appear  and  give 
evidence  in  the  contiugeiicy  liere  provided  for,  after  the  discharge  of 
the  accused  on  the  preliminary  inquiry.  Tlie  witnesses  for  the  prosecu- 
tion can  l)e  summoned  to  attend  before  the  grand  jury. 

Ptoseoutor  bound  over  may  prefer  an  indictment^ — The  person  bound 
over  to  prosecute,  whether  there  has  been  a  committal  for  trial  or  not, 
may  prefer  an  indictment;  Code  sec.  871;  subject  to  any  order  made 
for  security  for  costs  under  sec.  689  (2).  The  bill  of  indictment  may 
be  for  the  charge  in  respect  of  which  the  prosecutor  is  so  bound  over, 
or  for  any  charge  founded  upon  the  facts  or  evidence  disclosed  on  the 
depositions  taken  before  the  justice;  Code  sec.  871.  The  indictment 
may  contain  more  than  one  count,  for  sec.  871  contemplates  a  possible 
motion  on  behalf  of  the  accused  to  quash  "  any  count  in  the  indictment  *' 
on  the  ground  that  it  is  not  founded  on  the  facts  or  evidence  disclosed 
on  the  depositions  taken  before  the  justice;  sec.  871,  sub-sees.  (2)  and 
(3).  The  private  prosecutor  who  has  given  a  recognisance  to  prosecute, 
may  apply  for  leave  to  prefer  an  indictment;  Code  sec.  873  (2)  ;  and  as 
such  leave  may  be  granted  to  any  person  whether  bound  over  or  not, 
and  whether  or  not  there  has  been  a  preliminary  enquiry,  the  granting 
of  such  leave,  endorsed  upon  the  bill  of  indictment  itself,  obviates  many 
questions  which  otherwise  might  be  raised  as  to  the  regularity  of  the 
recognisance  to  prosecute,  ^or  as  to  the  conformity  of  the  indictment 
with  the  offences  disclosed  on  the  depositions  or  set  forth  in  the  prose- 
cutor's recognizance. 

l*roBeoiit«r  bound  oyer  may  be  ordered  to  pay  costs  on  failvre  of 
proseentlon* — Security  for  costs  may  be  ordered  as  condftioti 
for  leaTe  to  prefer  Indicteent. 

689.  If  the  prosecutor  so  bound  over  at  his  own  request  does 
not  prefer  and  prosecute  such  an  indictment,  or  if  the  grand 
jury  does  not  find  a  true  bill,  or  if  the  accused  is  not  canvicted 
upon  the  indictment  so  preferred,  the  prosecutor  shall,  if  the 
court  so  direct,  pay  to  the  accused  person  his  costs,  including 
the  costs  of  his  appearance  on  the  preliminary  inquiry. 

2.  The  court  before  whicli  the  indictment  is  to  be  tried  or  a 
judge  thereof  may  in  its  or  his  discretion  order  that  the  prose- 
cutor shall  not  be  permitted  to  prefer  any  such  indictment  until 
he  has  given  security  for  such  costs  to  the  satisfaction  of  such 
court  or  judge. 

Origin]— Sec.  595,  Code  of  1892;  B.8C.  1886,  ch.  17-4,  sec.  80. 

Preferrmg  the  ttidtctmewt] — See  sees.  871-878. 

Ordering  costs  and  security  for  costs} — The  pcraon  filling  the  office 
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of  Commissiuner  of  the  Dominion  Police  has,  aa  such,  no  legal  rapacity 
to  represent'  and  act  on  behalf  of  the  Grown,  and  in  layinjj  an  informa- 
tion in  which  he  designated  himself  as  such  Commissioner  of  the  Domin- 
ion Police  hewaeted  as  a  private  individual  and  not  as  <the  legal  repre- 
sentative of  the  Crown,  although  he  declared  that  he  was  acting  as 
such  commissioner  *'  on  behalf  of  Her  Majesty  the  Qaeen."  B.  v.  St. 
Louik  (1897),  1  Can.  Cr.  Cas.  141  (Que.). 

The  accused  having  been  discharged,  and  the  commissioner  having 
lM)und  himself  by  recognizance  to  prefer  and  prosecute  an  indictment  on 
the  charge  contained  in  his  information,  and  the  grand  jury  having 
thrown  out  the  bill  of  indictment,  the  commissioner  was  held  to  be 
personally  liable  for  the  costs  incurred  by  the  accused  on  the  preliminary 
inquiry  and  before  the  trial  court.    Ibid. 

'  An  order  made  by  the  presiding  judge  of  a  criminal  superior  court 
awarding  costs  against  the  private  prosecutor  in  respect  of  an  indict- 
ment for  assault  on  which  the  grand  jury  found  no  bill,  is  not  subject 
to  review  by  or  appeal  to  the  court  en  banc,  B.  v.  Mosher  (1899),  3  Can. 
Cr.  Cas.  312;  32  N.8.B.  139. 

Where  the  application  for  such  an  order  has  been  made  on  the  last 
<lay  of  the  term  of  the  criminal  court  and  judgment  reserved  thereon 
the  order  may  be  legally  made  out  of  term  nunc  pro  tune  as  of  the  date 
of  application,  the  dekiy  in  such  case  being  the  act  of  the  court  and 
not  being  due  to  the  neglect  or  fault  of  the  applicant.    Ibid. 

The  application  for  security  may  be  made  at  the  time  when  the 
prosecutor  moves  for  leave  to  go  before  the  grand  jury,  where  the 
local  practice  requires  an  order  for  leave;  or  in  case  the  prosecutor 
has  irregularly  gone  before  the  grand  jury  without  an  order  for  leave, 
the  court  may  afterwards  order  the  security  to  be  given  in  like  manner 
as  if  the  prosecutor  had  proceeded  regularly,  and  on  security  being 
given  may  refuse  to  quash  the  indictment  already  found  by  the  grand 
jury.    B.  V.  Hoo  Yoke,  10  Can.  Cr.  Cas.  211,  14  Que.  K.B.  540. 

Taxation  of  costa'l — See  sees.  1045,  1047;  and  Crown  Bules,  under 
sec.  576. 

C'oninitUl  of  accused  for  trlaL — Forn  of  warrant 

680.  If  a  justice  holding  a  preliminary  inquiry  thinks  that 
the  evidence  is  sufficient  to  put  the  accused  on  his  trial,  he  shall 
commit  him  for  trial  by  a  warrant  of  commitment,  which  may 
be  in  form  22,  or  to  the  like  effect. 

OW^in]— Sec.  596,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  73;  32-33 
Vict.,  Can.,  eh.  30,  sec.  56;  Indictable  Offences  Act,  1848,  Imp.,  sec.  23. 

Sufficiency  of  evidence  to  put  accused  on  his  trial] — Saunders'  "Prac- 
tice of  Bfagistrate  Courts,"  5th  ed.,  231,  says:  "Justices  in  the  perform- 
ance of  this  portion  of  their  duties  will  not  balance  the  evidence  and 
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decide  according  as  it  preponderates,  for  this  would,  in  fact,  be  taking 
upon  themselves  the  functions  of  jury  and  be  trying  the  case;  but  they 
will  ask  themselves  whether  or  not  the  evidence  as  it  stands  makes  out 
a  strong  or  probable,  or  even  conflicting  case  of  guilt,  in  any  of  which 
cases  they  will  do  right  in  committing  the  party  to  trial.  If,  however, 
from  the  weakness  of  the  evidence,  the  unworthiness  of  the  witnesses 
or  the  conclusive  proof  of  innocence  produced  on  the  part  of  the  p/isoner 
they  feel  that  the  case  is  not  sustained,  and  that  if  they  committed  for 
trial  a  verdict  of  acquittal  must  be  the  necessary  consequence,  they  will 
at  once  discharge  the  accused  and  so  put  an  end  to  the  enquiry  so  far 
as  they  are  themselves  concerned." 

See  also  sec.  687  j  B.  v.  Howard  (1913)    5  W.W.B.  838  (Man.). 

The  magistrate  has  only  to  And  evidence  of  a  probable  ease  of 
guilt  to  justify  a  committal  for  trial,  and  has  not  to  deal  with  the  pre- 
ponderance of  testimony.    B.  v.  Odell,  22  Can.  Cr.  Cas.  39  (Que.). 

Sec.  690  should  be  read  along  with  sec.  696,  both  having  originated 
from  the  same  sec.  (56)  of  the  Indictable  Offences  Act,  32-33  Vict., 
Can.,  ch.  56.  Under  that  Act,  if,  in  the  opinion  of  the  justice  and 
justices  the  evidence  was  sufficient  to  put  the  accused  party  upon  his 
trial  for  an  indictable  offence,  although  it  did  not  raise  such  a  strong 
presumption  of  guilt  as  would  induce  them  to  "  commit  the  accused  for 
trial  without  bail"  or  if  the  offence  with  which  the  party  is  accused 
was  misdemeanour,  then  the  justices  were  to  admit  the  party  to  bail, 
but  if  the  offence  were  a  felony,  and  the  evidence  given  was  such  as  to 
raise  a  strong  presumption  of  guilt,  then  the  justice  or  justices  were 
by  his  or  their  warrant  to  commit  him  to  the  common  gaol,  to  be  there 
safely  kept  until  delivered  by  due  course  of  law. 

Depositions  taken  before  another  magistrate  at  one  stage  of  pre- 
liminary inquiry'\ — Depositions  taken  before  one  magistrate  should  not 
be  considered  by  another  magistrate  sufficient  evidence  to  commit  a 
prisoner  upon,  without  having  seen  the  demeanour  of  the  witnesses  when 
they  were  giving  their  evidence,  and  so  being  in  a  position  to  judge  for 
himself  of  the  truth  of  their  statements.     i2c  Guerin,  16  Cox  C.C.  596. 

JPorm  of  warrant  of  commitmenti — Code  form  22,  following  sec. 
1152. 

Magistrate  not  hound  to  accept  defendant's  consent  to  committal 
on  partial  hearing'^ — A  Superior  Court  will  not  interfere  with  the  magis- 
trate's discretion  as  to  adjourning  the  inquiry  when  the  discretion  is 
exercised  in  good  faith  and  he  must  be  allowed  a  reasonable  length  of 
time  after  the  close  of  the  evidence  to  reach  a  decision.  Be  Ying  Foy, 
15  Can.  Cr.  Cas.  14,  14  B.C.B.  254. 

It  is  the  duty  of  the  magistrate  to  take  the  evidence  of  all  con- 
cerned, and  a  Superior  Court  will  not  on  the  application  of  the  accused 
order  the  magistrate  by  mandamus  to  forthwith  commit  for  trial,  instead 
of  adjourning  for  further  evidence,  although  a  prima  facie  case  is  admit- 
ted by  the  accused  and  eomraitals  had  l>ocn  made  by  the  same  magistrate 
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of  others  charged  with  the  same  offence  on  similar  evidence.  Se  Ying 
Poy,  15  Can.  Cr.  Cas.  14,  14  B.O.E.  254. 

In  Be  Schofield  and  Toronto,  (1913)  22  Can.  Cr.  Cas.  93,  a  motion 
for  leave  to  prefer  an  indictment  against  a  municipality  for  maintain- 
ing a  nuisance,  Meredith,  C.J.C.P.,  said:  *' It  is  plain  that  the  policy 
of  the  criminal  law  is  to  require  a  somewhat  thorough  preliminary  in- 
vestigation of  every  indictable  offence.  That  is  very  apparent  from 
many  of  the  provisions  of  the  Criminal  Code.  And  the  purposes  of  it 
are  obvious.  For  one  thing,  it  lays  the  facts  in  a  proper  manner  before 
this  court  so  that  they  can  be  in  a  proper  manner  laid  before  the  grand 
jury.  It  has  been  the  practice  in  some  cases  not  to  make  such  an 
investigation,  but  to  do  what  has  been  called  *  waive  examination.'  1 
find  no  warrant  for  any  practice  of  that  character;  it  seems  to  me  to 
1)e  quite  improper.  What  the  law  requires  is  a  preliminary  investigation  ; 
and  it  is  only  upon  the  facts  thus  brought  out  that  ordinarily  an  indict- 
ment can  be  laid.  The  Code  provides  that  there  may  lie  an  indictment 
for  the  offence  for  which  the  accused  has  been  committed  for  trial; 
and  that  there  may  be  an  indictment  for  any  other  offence  founded  on 
the  facts  disclosed  in  the  preliminary  inquiry.  The  policy  of  the  law 
plainly  is,  that  cases  should  pass  through  an  inquiry  of  that  sort  before 
being  presented  to  the  grand  jury.  It  is  true  that  power  is  given  to 
the  Attorney-General,  and  to  the  judges,  to  permit  an  indictment  in 
cases  which  have  not  come  up  in  that  manner;  but  I  cannot  think  that 
that  power  was  intended  to  be  exercised  in  any  but  unusual  cases.  It  is 
necessary  sometimes  where  magistrates  have  not  done  their  full  duty, 
not  made  that  inquiry  into  the  case  which  the  law  required;  and  there 
are  other  cases  in  which  i^  is  plain  that,  if  there  were  no  provision  of 
that  character,  there  might  be  delay  in  the  administration  of  criminal 
justice,  if  not  eventually  a  miscarriage." 

Inspection  and  obtaining  copy  of  depoeitione'} — See  sees.  894,  896. 

Beview  of  commitment  on  habeas  corpus] — ^The  court  has  jurisdiction 
upon  habeas  corpus  to  examine  into  the  legality  of  a  commitment  for 
trial  made  by  a  justice  upon  a  criminal  charge,  and  in  a  proper  case 
to  order  the  discharge  of  the  accused.  R.  v.  Mosier,  4  P.B.  64  (Ont.) ; 
B.  V.  Hicks,  (1912)  2  W.W.R.  1100;  20  Can.  Cr.  Cas.  192;  B.  v.  Gillespie, 
1  Can.  Cr.  Cas.  551 ;  B.  v.  Cox,  16  Ont.  B.  228 ;  B.  v.  Weiss  and  Williams, 
(No.  1)  6  Alta.  L.B.  264,  4  W.W.B.  1358,  21  Can.  Or.  Cas.  438,  26 
W.L.B.  286;  B.  v.  Weiss  and  Williams  (No.  2),  22  Can.  Cr.  Cas.  42, 
C  Alta.  L.B.  264,  25  W.L.B.  351,  5  W.W.R.  48  and*  460;  ex  parte 
Garland,  35  N.B.B.  509. 

Defects  in  the  conunitmen^  may  be  cured  by  the  depositions  re- 
turned with  it  on  a  habeas  corpus  motion.  B.  v.  Phillips,  11  Can.  Or. 
Cas.  89;  B.  v.  Beaudoin,  22  Can.  Cr.  Cas.  319;  B.  v.  Brown,  [1895]  1 
Q.B.  119. 

The  fact  that  the  magistrate  proceeded  with  the  hearing  of  the 
evidence  on  preliminary  enquiries  for  two  offences  at  the  same  time, 
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again&t  the  same  accused,  is  not  a  ground  for  habeas  corpus  in  respect 
of  his  committal  for  trial.  Dick  v.  The  King,  19  Can.  Gr.  Gas.  44,  13 
Que.  P.R.  57. 

The  omission  of  the  justice  of  the  peace  on  a  preliminary  examina- 
tion to  put  the  usual  question  inviting  a  statement  by  the  accused 
under  sec.  684,  after  the  depositions  of  the  Grown  witnesses  have  been 
road  over,  does  not  invalidate  a  commitment  for  trial.  R.  v.  LantK,  47 
N.S.B.  495,  22  Can.  Cr.  Gas.  212. 

Power  to  remand  on  habeas  corpus  where  proceedings  in  excels  of 
justice" s  jurisdiction  are  set  aside} — See  Gode  sec.  1120 ;  B.  v.  Prejd,  18 
Gan.  Gr.  Gas  110,  22  O.L.R.  566;  B.  v.  Manzi  (1915)  24  Gan.  Gr.  Cas. 
359,  8  O.W.N.  533;  R.  v.  Goldsberry,  11  Gan.  Gr.  Gas.  159;  Morgan  v. 
Malepart,  20  Rev.  Leg.  277,  25  Gan.  Gr.  Gas.  192. 

Territorial  jurisdiction  over  offence  or  over  the  person'} — ^If  the 
accused  was  not  resident  in  the  district  in  which  the  preliminary  enquiry 
was  held  but  was  brought  there  to  answer  a  charge  for  an  offence  laid 
as  having  been  committed  there,  and  was  committed  on  that  charge, 
the  committal  does  not  aid  the  jurisdiction  of  a  local  court  to  try  14m 
without  his  consent,  if  it  turns  out  that  the  alleged  offence  was  in  all 
other  respects  outside  of  the  territorial  jurisdiction,  and  consequently 
the  committal  should  not  have  been  made  on  the  facts  as  they  later 
developed.  R.  v.  O'Gorman,  18  O.L.R.  427,  15  Gan.  Gr.  Gas.  173;  Four- 
nier  v.  Attorney-General,  19  Que.  K.B.  436,  17  Can.  Gr.  Gas.  113;  Code 
sees.  577,  580,  582. 

If  there  is  a  total  absence  of  jurisdiction  upon  the  face  of  the 
proceedings,  the  right  to  prohibition  is  not  lost  by  acquiescence  down  to 
the  time  of  application  for  the  writ.  Farquharson  v.  Morgan  [1894] 
1  Q.B.  592,  63  L.J.Q.B.  474;  Clarke  v.  Knowles  (1918)  P7  L.J.K.B.  189. 
There  may  also  be  cases  in  which  a  person  has  by  virtue  of  certain 
formalities  of  law  chosen  his  forum  and  acquired  the  privilege  of  a 
particular  mode  of  trial;  but  this  privilege  may  be  waived  and  another 
forum  selected  with  the  consent  of  the  Grown  or  prosecutor  as  the  case 
may  lie.  Giroux  v.  The  King,  (1917)  56  S.G.R.  63,  29  Can.  Gr.  Gas. 
258,  affirming  Giroux  v.  The  King  (1916)  26  Que.  K.B,  323. 

And  the  election  of  speedy  trial  upon  a  charge  framed  as  within  the 
jurisdiction  is  not  a  selection  of  the  forum  for  trial  of  a  charge  of  the 
like  offence  which  otherwise  would  not  be  within  the  territorial  juris- 
diction of  the  court.    B.  v.  O'Gorman,  supra. 

It  would  seem  that  the  fact  that  the  charge  does  not  contain  the 
particulars  of  the  offence  does  not  withhold  from  the  magistrate  juris- 
diction to  go  on  with  the  preliminary  investigation  and  commit  for 
trial.    R*  v.  Beaudoin,  22  Can.  Gr.  Gas.  319. 

There  is  a  distinction  in  this  respect  between  those  proceedings  be- 
fore magistrates  which  arc  essentially  summary  proceedings  upon  which 
the  magistrates  will  themselves  adjudicate  and  cases  where  the  magis- 
trates are  merely  exercising  their  jurisdiction  with  a  view  to  sending 
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the  ease  for  trial  before  a  different  tribunal.  In  the  one,  the  magis- 
trates straightway  exorcise  their  jurisdiction  over  the  offence;  in  the 
other  the  accused  is  sent  for  trial  before  a  different  tribunal  and  hM 
full  and  ample  notice  before  his  trial  of  the  character  of  the  offence 
with  which  he  is  charged.  "  When  a  case  is  sent  for  trial  the  refiX 
question  to  be  considered  is  whether  the  evidence  on  the  hearing  of 
the  summons  covers  and  justifies  the  counts  of  the  indictment."  Lord 
Russell,  in  Beg.  v.  Brown,  [1895]  L.B.  1  Q.B.  119,  at  126. 

And  see  R.  v.  Phillips,  11  Can.  Or.  Cas.  89;  Beg.  v.  France,  1  Can» 
Or.  Cas.  321 ;  B.  v.  Beaudoin,  22  Can.  Cr.  Cas.  319. 

Attorney -General  may  indidt  regardless  of  commitwwiitl— It  *is.  tli^ 
privilege  of  the  Attorney-General  to  be  able  to  present  directly  before 
the  grand  jury  an  indictment  against  a  person  suspected  of  committing; 
u  criminal  offence,  without  having  recourse  to  the  ordinary  mode  of  a 
preliminary  enquiry  generally  followed.     B.  v.  Weir,  3  Can.  Cr.  Caa« 
155  (Que.).    The  fact  that  the  accused  was  sent  to  the  assizes  pursuant 
to  a  preliminary  inquiry  to  stand  his  trial  according  to  law,  does  not 
deprive  the  Attorney-General  of  the  right  himself,  by  the  agency  of 
his  representative  duly  authorized  for  the  purpose,  to  present  an  indict- 
ment before  tlie  grand  jury  and  to  entirely  ignore  the  proceedings  already 
taken  before  the  magistrate.    R.  v.  Houle,  17  Can.  Cr.  Cas.  407  (Que.),* 
Saskatehewam  practice  on  committal] — In  Saskatchewan  the  practice 
with  regard  to  criminal  charges  is  as  follows:     When  any  person  is 
committed  for  trial,  the  justice  of  the  peace  before  whom  the  prelim- 
inary inquiry  is  held  transmits  the  original  depositions  to  the  clerk  of 
the  district  court  of  the  district  in  which  the  offence  is  alleged  to  have 
been   committed.      The   local   agent   of   the   Attorney 'General   for   the 
district  then  transmits  a  copy  thereof  to  the  department  of  -the  Attorney- 
General.    Upon  receipt  of  a  copy  of  the  depositions  the  Attorney-General 
either   authorizes  the  local   agent  to  prefer  a  charge,  under  the  pro- 
visions of  sub-sec.  2  of  sec  873A  of  the  Criminal  Code,  or  instruct^ 
him  not  to  prefer  a  charge  in  the  matter.    lu  exercising  this  discretion 
the   Attorney-General    is  practically   performing   the   functions   of   the 
grand  jury:  see  In  re  Criminal  Code,  16  Can.  Cr.  Cas.  549,  43.  BjO.R. 
434;  R.  V.' Weiss,  23  Can.  Cr.  Cas.  460,  7  W.W.R.  1160,  8  Si.R.  74. 

North-West  Ttfrntorie^]— rWhenever  any  person  charged  with  a  crim- 
inal offence  is  committed  to  gaolfor  trial,  the  person  in,  charge  of  such 
gaol,  shall,  within  twenty-four  hours,  notify  the  nearest  stipendiary, 
in  writing,  that  such  prisoner  is  so  confined,  stating  his  name  and  the 
nature  of  the  charge  preferred  against  him;  whereupon  with  as  little 
delay  as  possible,  the  stipendiary  shall  cause  the  prisoner  to  be  brought 
before  him  for  trial,  either  with  or  without  a  jury,  as  the  case  requires. 
B.8.C.,  ch.  62,  sec.  53. 

MontreaX] — In  the  district  of  Montreal  the  Clerk  of  the  Peace  or 
Deputy  Clerk  of  the  Peace  has  all  the  powers  of  a  justice  under  Parti 
XIII  and  XIV. 
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Committal  for  different  offence  disclosed  on  the  evidence} — The  magis- 
trate may  commit  the  accused  on  any  other  charge  or  charges  discloseil 
by  the  evidence.    B.  v.  Mooney,  11  Can.  Cr.  Gas.  333,  15  Que.  K.B.  57. 

Sleeting  trial  without  jury  after  committal  for  trial} — Code  sec. 
825,  et  seq» 

Extradition  between  British  possessions} — See  the  Fugitive  OiEFenders 
Act,  B.S.G.  1906,  ch.  154;  the  Fugitive  Offenders  Act,  1881,  Imp.;  the 
Foreign  Jurisdiction  Act,  1890,  Imp. ;  B.  v.  Delisle,  5  Can.  Gr.  Cas.  225 ; 
B.  V.  Wishart,  18  Can.  Cr.  Gas.  146;  Be  McTier,  17  Can.  Cr.  Cas.  82. 

iiccused  entitled  to  eopy  of  deposiUoBfl* 

691.  Every  one  who  has  been  committed  for  trial,  whether 
he  is  bailed  out  or  not,  shall  be  entitled  at  any  time  before  the 
trial  to  have  copies  of  the  depositions,  and  of  his  own  statement, 
if  any,  from  the  officer  who  has  custody  thereof,  on  payment  of 
a  reasonable  sum  not  exceeding  five  cents  for  each  folio  of  one 
hundred  words. 

Origin}— ^ec.  597,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec  74;  32-33 
Vict.,  Can.,  ch.  29,  sec  48;  6-7  William  IV,  Imp.,  ch.  114,  sec.  3. 

Accused  may  obtain  copy  of  depositions} — The  object  of  a  statutory 
provision  giving  prisoners  the  right  to  a  copy  of  the  depositions  is  to 
enable  them  to  know  what  they  have  to  answer  on  their  trial,  and  the 
magistrate  should  therefore  take  down  all  that  took  place  before  him 
with  respect  to  the  charge.  B.  v.  Grady  (1836),  7  G.  &  P.  650;  B.  v. 
Thomas,  7  C.  &  P.  718. 

Officer  having  custody  of  depositions} — See  see.  695^ 

Bight  to  inspect  depositions  at  trial} — ^See  sec.  894. 

KecogniKances  to  prosecute  or  give  evidence* — Contents*— FormM* — 
Kecognliance  or  deposit. 

602.  When  any  one  is  committed  for  trial  the  justice  hold- 
ing the  preliminary  inquiry  may  bind  over  to  prosecute  some 
person  willing  to  be  so  bound,  and  bind  over  every  witness  whose 
deposition  has  been  taken,  and  whose  evidence  in  his  opinion 
is  material,  to  give  evidence  at  the  court  before  which  the 
accused  is  to  be  indicted. 

2.  Every  recognizance  so  entered  into  shall  specify  the  name 
and  surname  of  the  person  entering  into  it,  his  occupation  or 
profession,  if  any,  the  place  of  his  residence  and  the  name  and 
number,  if  any,  of  any  street  in  which  it  may  be,  and  whether 
he  is  owner  or  tenant  thereof  or  a  lodger  therein. 
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3.  Such  recognizance  may  be  either  at  the  foot  of  the  deposi- 
tion or  separate  therefrom,  and  may  be  in  form  23,  24  or  25,  or 
to  the  like  effect,  and  shall  be  acknowledged  by  the  person  enter- 
ing into  the  same^  and  be  subscribed  by  the  justice  or  one  of 
the  justices  before  whom  it  is  acknowledged. 

4.  Every  such  recognizance  shall  bind  the  person  entering  into 
it  to  prosecute  or  give  evidence  (both  or  either  as  the  case  may 
be),  before  the  court  by  which  the  accused  shall  be  tried. 

5.  If  it  is  made  to  appear  to  the  justice  that  any  person  to  be 
so  bound  over  as  a  witness  is  without  means  or  without  sufficient 
ineanSy  or  if  other  reasons  therefor  satisfactory  to  him  are  shown^ 
the  justice  may  require  that  a  surety  or  sureties  be  procured 
and  produced  and  join  in  the  recognizance^  or  that  a  sum  of 
money  be  deposited  with  the  justice,  sufficient  in  his  opinion  to 
ensure  the  appearance  of  sucli  person  at  the  trial  and  the  giving 
of  his  evidence. 

Origin}— Sec.  598,  Code  of  1892;  48-49  Vict,  Can.,  ch.  7,  sec.  9; 
32-33  Vict.,  Can.,  ch.  30,  sec.  36. 

Becognizance  to  prosecute} — See.  688;  Code  form  23,  following  sec. 
1162. 

Form  of  recognizance  to  prosecute  and  give  evidence} — Code  form 
24,  following  sec.  1152. 

Application  of  recognizance  if  accused  elects  for  speedy  trial  under 
sees,  826  and  827]— Code  sec.  840. 

Estreat  of  recognizance} — See  sec.  1094  et  seq. 

Wnrrant   for   arrest   of  absconding   witness^ — ConiiniUal   to   {rhc 
evidence.— Copy  of  informatioB. 

683.  Whenever  any  person  is  bound  by  recognizance  to  give 
evidence  before  a  justice,  or  any  criminal  court,  in  respect  of 
any  offence  under  this  Act,  any  justice,  if  he  sees  fit,  upon  in- 
formation being  made  in  writing  and  on  oath^  that  such  person 
is  about  to  abscond,  or  has  absconded,  may  issue  his  warrant 
for  the  arrest  of  such  person. 

2.  Tf  such  person  is  arrested,  any  justice,  upon  being  satisfied 
that  the  ends  of  justice  would  otherwise  be  defeated,  may  commit 
such  person  to  prison  until  the  time  at  which  he  is  bound  by 
such  recognizance  to  give  evidence,  unless  in  the  meantime  he 
produces  sufficient  sureties. 
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3.  Any  person  so  arrested  shall  be  entitled  on  demand  to 
receive  a  copy  of  the  information  upon  which  the  warrant  for 
his  arrest  was  issued. 

Origin}— &ec,  598,  Code  of  1892 ;  48-49  Vict.,  Can.,  ch.  7,  sec.  9. 

IVitness  refaslngr  t4^  be  boiiii4  OTer^^DiMter^e  of  wilnesR. 

694.  Any  witness  who  refuses  to  enter  into  or  acknowledge 
any  such  recognizance  as  aforesaid  may  be  committed  by  the 
justice  holding  the  inquiry  by  a  warrant  in  form  26,  or  to  the 
J  ike  effect,  to  the  prison  for  the  place  where  the  trial  is  to  be 
had,  there  to  be  kept  until  after  the  trial,  or  until  the  witness 
enters  into  such  recognizance  as  aforesaid  before  a  justice  having 
jiiiisdiction  in  the  place  where  the  prison  is  situated. 

2.  If  the  accused  is  afterwards  discharged  any  justice  having 
such  jurisdiction  may  order  any  such  witness  to  be  discharged 
by  an  order  which  may  be  in  form  27,  or  to  the  like  effect. 

Originl— Sec.  599,  Code  of  1892 ;  B.S.C.  1886,  ch.  174,  sees.  78,  79. 

Form  of  commitment  of  a  witness  for  refusing  to  enter  into  the 
recognizance'] — Code  form  26,  following  sec.  1152. 

Form  of  order  discharging  witness,  when  accused  discharged} — Code 
form  27,  following  sec.  1152. 

f 

Traiismisslon  of  record  to  clerk  of  court^To  other  oflicer  when 
place  of  trial  changed. 

685.  The  information,  if  any,  the  depositions  of  the  wit- 
nesses, the  exhibits  thereto,  the  statement  of  the  accused,  and 
all  recognizances  entered  into,  and  also  any  depositions  taken 
before  a  coroner  if  any  such  hat^e  been  sent  to  the  justice,  shall 
as  soon  as  may  be  after  the  committal  of  the  accused,  be  trans- 
mitted to  the  clerk  or  other  proper  officer  of  the  court  by  which 
the  accused  is  to  be  tried. 

.2.  When  any  order  changing  the  place  of  trial  is  made  the 
person  obtaining  it  shall  serve  it,  or  an  office  copy  of  it,  upon 
ilie  person  then  in  possession  of  the  said  documents,  who  shall 
thereupon  transmit  them  and  the  indictment,  if  found,  to  the 
officer  of  the  court  before  which  the  trial  is  to  take  place. 

Origin]— Sec.  600,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  77.' 
Afitr  the  eommittal  of  the  accused} — Sec.  691  uses  the  words  "  com- 
mitted for  trial  whether  he  is  bailed  out  or  not " ;  and  reading  sees.  691 
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aad  695  together  as  dealing  with  the  one  subject,  it  8eem»  that  sec.  695 
should  be  interpreted  as  including  the  limited  form  of  committal  under 
bail  fixed  by  the  justice  for  which  sec.  696  provides.  See  as  to  speedy 
trials,  sec.  825  as  amended,  6-7  Edw.  VII,  ch.  45,  and  8-9  Edw.  VII, 
eh.  9. 

It  was,  however,  held,  prior  to  these  amendments,  that  where  the 
accused  is  admitted  to  bail  under  Crim.  Code  696  without  being  com- 
mitted for  trial  under  sec.  690,  the  depositions  need  not  l)c  transmitted 
by  the  justice,  under  sec.  695,  to  the  officer  of  the  court  in  which  an 
indictment  is  to  be  preferred.  R.  v.  James  Gibson  (1896),  3  Can.  Cr. 
Cas.  451,  29  N.8.R.  4. 

Second  preliminary  enquiry} — A  person  discharged  by  a  justice  on 
a  preliminary  enquiry  for  an  indictable  offence  may  be  summoned  again 
before  the  same  or  another  justice  on  a  fresh  information  for  the  same 
offence;  and  it  is  said  that  if  the  accused  is  committed  for  trial  on  tho 
second  preliminary  enquiry,  the  depositions  on  the  first,  when  he  was 
discharged,  need  not  be  transmitted  to  the  trial  court  under  Code  sec. 
095.    R.  V.  Hannay,  11  Can  Cr.  Cas.  23,  2  W.L.B.  543. 

Nothing  is  admissible  as  a  deposition  against  the  prisoner,  unless 
the  prisoner  had  an  opportunity  of  cross-examining  the  person  mak- 
ing the  deposition.  Per  Lord  Denman,  C.J.,  R.  v.  Arnold,  8  C.  &  P. 
621.  But  where  a  witness  has  undergone  several  examinations,  it  seems 
proper  to  return  them  all,  although  those  only  would  be  admissible  in 
evidence  against  the  prisoner  which  were  taken  in  his  presence.  Thus 
where  a  witness  for  the  prosecution  had  made  three  statements  at  three 
different  examinations,  all  of  which  were  taken  down  by  the  magis- 
trate, but  the  only  deposition  returned  was  the  last  taken  after  the 
prisoner  was  apprehended,  and  on  the  day  he  was  committed;  Alder- 
son,  B.,  said,  that  every  one  of  the  depositions  ought  to  have  been 
returned,  as  it  is  of  the  last  importance  that  the  judge  should  have 
every  deposition,  that  has  been  made,  that  he  may  see  whether  or  net 
the^witnesses  have  at  different  times  varied  their  statements,  and  if 
they  have,  to  what  extent  they  have  done  so.  Magistrates  ought  to 
retum  to  the  judge  all  the  depositions  that  have  been  made  at  all  the 
esoaminations  that  have  taken  place  respecting  the  offence  which  is  to 
be  the  subject  of  a  trial;  R.  v.  Simon,  6  €.  &  P.  540,  and  whether 
for  the  prosecution  or  on  the  part  of  the  prisoner.  Per  Vaughan,  J., 
K.  V.  Puller,  7  C.  &  P.  269.    Roscoe's  Crim.  Evid.,  11th  ed.,  69. 

Statement  of  aa^tsed  at  preliminary  enquiry} — See  684. 

Bight  to  inspect  depositions} — See  see.  894. 

Depositions  before  coroner  in  homicide  oase} — See  sees.  667,  940. 

North-West  Territories}^Bj  sec.  53  of  the  N.W.T.  Act,  R.S.C.,  ch. 
62,  eve/y  justice  of  the  peace  or  other  magistrate  holding  a  preliminary 
investigation  in  the  Territories  into  any  criminal  offence  which  may  not 
be  tried  under  Part  XV  of  the  Criminal  Code  shall,  immediately  after 
the  conclusion  of  such  investigation ,  transmit  to  the  nearest  stipendiary, 

915 


[§«»&]  Criminal  Code  (Part  XIV) 

all  informations,  examinations,  depoutions,  recognizanees,  inquisitions 
and  papers  connected  with  such  charge. 

Saskatchewan  practice'] — In  Saskatchewan  the  practice  with  respect 
to  criminal  charges  is  as  follows:  When  any  person  is  committed  for 
trial,  the  justice  of  the  peace  before  whom  the  preliminary  enquiry 
was  held  transmits  the  original  depositions  to  the  clerk  of  the  district 
court  of  the  district  in  which  the  offence  is  alleged  to  have  been  com- 
mitted. The  district  local  agent  of  the  Attorney-General  then  transmits 
a  copy  to  the  Attorney-Oeneral's  Department.  Upon  receipt  of  the 
cojjy,  the  Attorney-General  decides  whether  a  charge  should  be  pre- 
ferred or  not,  and  instructs  his  local  agent  accordingly.  B.  v.  Weiiw 
(1915)   7  W.W.B.  1160   (Sask.)  ;  Code  sec.  873a. 

Rule  as  to  ball« — Wlien  two  Justices  may  admit  to  balL — When  oue 
Justice  may  admit— C'ommlttal  on  defaults— Form  of  recog- 
nizance of  ball. 

696.  When  any  person  appears  before  any  justice  charged 
with  an  indictable  offence  punishable  by  imprisonment  for  more 
than  five  years,  other  than  treason  or  an  offence  punishable  with 
death  or  an  offence  under  any  of  the  sees.,  76  to  86  inclusive, 
and  the  evidence  adduced  is,  in  the  opinion  of  such  justice^ 
sufiBcient  to  put  the  accused  on  his  trial,  but  does  not  furnish 
such  a  strong  presumption  of  guilt  as  to  warrant  his  committal 
for  trial,  the  justice,  jointly  with  some  other  justice,  may  admit 
the  accused  to  bail  upon  his  procuring  and  producing  such  surety 
or  sureties  as,  in  the  opinion  of  the  two  justices,  will  be  sufficient 
to  ensure  his  appearance  at  the  time  and  place  when  and  where 
he  ought  to  be  tried  for  the  offence;  and  thereupon  the  two 
justices  shall  take  the  recognizances  of  the  accused  and  his 
sureties,  conditioned  for  his  appearance  at  the  time  and  place 
of  trial,  and  that  he  will  then  surrender  and  take  his  trial  and 
not  depart  the  court  without  leave. 

2.  In  any  case  in  which  the  offence  committed  or  suspected 
to  have  been  committed  is  an  offence  punishable  by  imprisonment 
for  a  term  less  than  five  years  any  one  justice  before  whom  the 
accused  appears  may  admit  to  bail  in  manner  aforesaid,  and 
such  justice  or  justices  may,  in  his  or  their  discretion,  require 
such  bail  to  justify  upon  oath  before  him  or  them  as  to  their 
sufficiency. 

3.  In  default  of  such  person  procuring  sufficient  bail,  such 
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justice  or  justices  may  commit  him  to  prison,  there  to  be  kept 
until  delivered  according  to  law. 

4.  The  recognizance  mentioned  in  this  section  shall  be  in 
form  28. 

Origin}— Code  of  1892,  sec.  601;  B.8.C.  1886,  ch.  174,  see.  81;  32-33 
Vict.,  Can.,  ch.  30,  sec.  52. 

Justices*  jurisdiction  to  take  bail  on  sending  case  for  <rta2]— Sec 
696  of  the  Code  is  the  only  section  conferring  upon  a  justice  of  the 
peace  any  power  to  bail  at  the  end  of  a  preliminary  hearing.  The 
authority  conferred  by  this  section  only  applies,  however,  to  the  case  of 
an  offence  other  than  a  treasonable  one  or  an  offence  punishable  with 
death.  Bape  is  an  offence  punishable  with  death,  and  justices  of  the 
peace  on  sending  a  case  up  for  trial  for  that  offence  cannot  grant  bail 
to  the  accused.  Be  Hopfe's  bail,  4  W:W.B  1.  22  Can.  Cr.  Cas.  116 
(Alta.). 

While  the  preliminary  enquiry  remained  incomplete  and  up  to  the 
point  of  decision  thereon,  the  justice  who  for  the  time  being  was  seized 
of  the  inquiry  might  admit  to  bail.  Before  the  final  order  the  justice 
must  be  one  who  would  have  jurisdiction*  to  proceed  with  the  prelim- 
inary inquiry  if  he  ohose  so  to  do,  although  on  the  particular  occasion 
he  may  be  in  attendance  as  a  substitute  magistrate  acting  by  arrange- 
ment with  the  magistrate  who  usually  hears  the  evidence.  While  the 
Code  is  not  explicit  on  the  point,  it  would  seem  that  a  substitute  magis- 
trate acting  at  the  request  of  and  in  the  absence  of  a  magistrate  having 
an  otherwise  exclusive  jurisdiction,  may  attend  at  the  gaol  or  police 
station  and  take  bail,  although  nothing  more  is  done  than  to  fix  the 
time  for  appearance.  The  police  magistrate  or  justice  who  issued  the 
warrant,  or  before  whom  the  accused  is  to  be  brought  on  his  arrest, 
may,  if  he  chooses,  hear  a  bail  application  and  take  bail  for  the  appear- 
ance of  the  accused  immediately  after  the  arrest  and  before  any  wit- 
nessea  are  in  attendance.  The  Crown  prosecutor  will  usually  be  con- 
sulted before  granting  bail,  but  the  justice  is  to  exercise  his  own 
judgment,  he  being  the  public  functionary  responsible  for  the  granting  or 
refusing  of  bail  pending  the  inquiry.  The  taking  of  bail  is  generally 
considered  to  be  a  part  of  the  "  inquiry  "  under  sec.  668,  and  wide  powers 
of  control  of  the  **  inquiry  "  are  conferred  by  see.  679. 

On  a  remand  of  the  accused  for  further  hearing  in  the  preliminary 
inquiry  for  an  indictable  offence,  bail  is  expressly  authorized  under  see. 
681  and  Code  form  18,  or  the  defendant's  own  recognizance  may  be  taken 
without  sureties.  Code  sec.  681.  But  even  then,  the  prohibition  of  sec. 
699  applies  so  that  bail  cannot  be  granted  by  a  justice  on  a  remand  for 
any  of  the  more  serious  treasonable  offences  or  for  an  offence  punishable 
with  death.  No  person  *'  awnsed  **  of  those  offences  is  to  be  bailed  except 
by  order  of  a  superior  cx)urt, 
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In  exceptional  cases  a  superior  court  will  interfere  on  habeas  corpus 
to  grant  bail  pending  the  inquiry  if  the  magistrate  declines  to  grant  bail ; 
K.  V.  Vincent  (1913)  22  Can.  Cr.  Cas.  98,  5  O.W.N.  141;  R.  v.  Hall,  12 
Can.  Cr.  Cas.  492;  but  will  not  usually  do  so  before  some  Repositions 
have  been  taken  if  the  charge  is  a  serious  one.  R.  v.  Cox  (1888)  16  Ont. 
R.  228. 

Sec.  696  applies  only  to  the  justice's  powers  in  the  particular  events 
of  which  it  treats.  The  order  for  bail  must  be  made  concurrently  with 
tlie  order  sending  the  case  up  for  trial  and  not  after  a  committal  to  gaol 
for  trial  by  a  warrant  of  commitment  in  form  22.  Code  sees.  690,  698, 
700-702.  Furthermore,  the  ease  must  be  one  for  a  non-capital  indictable 
offence,  and  such  oifence  must  be  one  for  which  there  is  a  maximum 
penalty  provided  by  law  either  of  five  years'  imprisonment  or  less  than 
five  years'  imprisonment.  Sub-sec.  (2)  uses  the  phrase  "punishable  by 
imprisonment  for  a  term  less  than  five  years  "  as  the  antithesis  of  the 
phrase  contained  in  the  first  paragraph,  "an  indictable  offence  punishable 
l)y  imprisonment  for  more  than  five  years."  The  context  seems  to  eompel 
the  interpretation  of  the  phrase  '*  punishable  by  imprisonment  for  a  term 
less  than  ^ve  years  "  as  referring  to  the  maximum  and  not  to  the  mini- 
mum which  the  law  provides.  There  is  another  class  of  cases  not  within 
either  of  these  descriptions,  and  that  comprises  certain  common  law 
offences  for  which  the  Code  has  provided  no  penalty,  and  in  reapeet  to 
which  the  common  law  punishment  of  imprisonment  applies  without  any 
express  limit  to  the  term  of  imprisonment.  B.  y.  Cole,  3  O.IaB.  389,  5 
Can.  Cr.  Cas.  330,  1  O.W.R.  117.  So  it  was  held  that  one  justioe  had  a 
common  law  power  to  admit  to  bail  on  sending  the  case  up  for  trial  where 
tlie  offence  was  one  at  common  law  not  provided  for  by  the  Code.  B.  ▼. 
Cole,  supra ;    and  see  B.  v.  Walkem^  14  B.C.B.  7,    14  Can.  Cr.  Cas.  122, 128. 

Imprisonment  without  hard  labour  is  a  oonunon  law  punishment  for 
misdemeanours,  and  the  common  law  provides  no  limit  to  the  term  of  im- 
prisonment. Castro  V.  The  Queen,  5  Q.B.D.  490,  509;  1  Stephen,  Hist. 
Crim.  Law,  490. 

While  the  Criminal  Code  covers  nearly  all  offences  which  are  commonly 
prosecuted,  there  are  undoubtedly  cases  of  a  class  the  prosecution  and 
punishment  of  which  is  left  to  the  common  law,  the  Code  not  having 
abrogated  the  common  law.  Union  Colliery  Co.  v.  The  Queen,  31  S.C.R. 
81,  87;  Broiisseau  v.  The  King,  56  S.C.R.  22;  R.  v.  Cole,  3  O.L.B.  389, 
5  Can.  Cr.  Cas.  330.  Amongst  these  are  certain  classes  of  oonspiraey 
indictable  at  common  law,  but  not  being  a  conspiracy  to  defraud  or  to 
commit  an  indictable  offence  or  other  conspiracy  specially  dealt  with  by 
the  Code.  Bail  in  such  conunon  law  conspiracies  would  follow  the  mle 
laid  down  in  R.  v.  Cole,  supra,  conspiracy  being  a  common  law  mis- 
demeanour. 

The  incitement  to  commit  a  felony,  although  no  felony  is  actuaUy 
committed,  is  in  itself  a  common  law  misdemeanour,  now  held  to  be 
included   as   a   substantive   offence   under  Code   sec.   69,   sub-sec.    (d). 
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Brousseau  v.  The  King  (1917)  5tf  8.O.B.  22,  29  Can.  Cr.  Gas.  207.  And 
there  is  a  suggestion  in  the  Brousseau  case  that  a  charge  against  a 
person  in  an  official  position  for  corruptly  using  the  power  of  his  position 
by  asking  for  a  bribe  might  be  supported  as  an  indictable  misdemeanour 
at  common  law.  Broussean  v.  The  King,  56  8.C.B.  22,  29  Can.  Cr.  Gas. 
207,  208. 

If  the  case  is  one  coming  under  Part  XVI  (summary  trials)  and  a 
tribunal  is  constituted  for  such  trial,  and  the  defendant  has  consented  to 
such  trial  in  cases  where  such  consent  is  essential,  different  considerations 
will  apply  on  the  question  of  bail. 

Bail  by  magiatrate  holding  nummary  trial  /or  indietahle  offence} — 
On  the  accused  being  arraigned  for  summary  trial  under  sec.  778  and  a 
plea  of  not  guilty  entered,  the  magistrate  has  the  jurisdiction  to  admit  to 
bail  which  attaches  at  common  law  to  a  trial  tribunal.  If  the  offence 
would  before  the  Code  have  been  classed  as  a  common  law  misdemeanour, 
the  accused  would  be  entitled  to  bail  at  common  law.  R.  v.  Spilsbury 
[1898]  2  Q.B.  615;  R.  v.  Badger.  12  L.J.M.C.  66,  4  Q.B.  468;  re  Frost. 
4  Times  L.R.  757;  R.  v.  Bennett,  34  J.P.  701;  B.  v.  Atkins,  49  L.T.N. 
421;  Linford  v.  Fitzroy,  18  L.J.M.C.  108,  13  Q.B.  240. 

The  magistrate's  duty  in  taking  bail  is  a  jndioial  one,  and  malice  must 
be  proved  in  a  civil  action  against  him  for  neglect  of  that  duty.  Linford 
V.  Fitzroy,  supra;  Conroy  v.  McKenney,  11  U.C.Q.B.  439  (Ont.) ; 
McKinley  v.  Munsie,  15  TJ.C.C.P.  236. 

Form  of  reoognieance  of  haU] — Code  form  28,  following  sec.  1152. 

Eetreat  of  bail}— See  sees.  1088  et  seq. 

Bail  to  tessiona  court} — Code  sec.  697. 

Place  of  residence  of  sureties  to  he  stated  in  the  recognisance} — Code 
sec.  825,  sub-sec.  (8). 

Notice  to  sureties  on  election  of  speedy  trial} — Code  see.  826,  sub-sec. 
(8). 

Render  by  sureties} — Code  sec.  825,  sub-sec.  (4) ;  1088,  1090-1093. 

Beqairing  additional  sureties  at  the  trial} — Code  sec.  1092. 

Sub'Sec.  (Z)— Committal  in  default  of  finding  sureties}— The  sureties 
may  be  fonnd  later,  and  the  accused  will  then  be  entitled  to  take  advan- 
tage of  the  order  for  bail.  R.  v.  Gibson,  29  N.S.R.  4;  ex  parte  Blossom, 
10  UC.  Jur.  29,  68. 

Bail  after  committal  for  trial} — Where  the  accused  has  been  "  finally 
committed  "  (Code  sec.  698)  by  a  warrant  of  commitment  under  form 
22  (see  Code  sec.  690),  he  may  move  for  an  order  for  bail  to  the  judge 
of  a  superior  court  or  county  court  (Code  sees.  698,  700),  but  a  county 
court  judge  is  not  to  be  applied  to  in  capital  offences  or  in  case  of  the 
treasonable  offences  specifie<1  in  sec.  699.  An  alternative  procedure  is 
to  apply  for  a  writ  of  hal)oas  corpus  to  the  superior  court  having 
habeas  corpus  jurisdiction,  with  a  view  to  being  bailed  on  the  return 
of  the  writ.  R.  v.  Barthelemy,  1  E.  &  B.  8,  1  Dears.  60.  The  more  con- 
venient process  is  that  of  a  summary  application  under  Code  sec.  700, 
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upon  which  the  like  order  m&j  be  made  as  could  be  made  on  habeas 
corpus.    Code  sec.  701. 

Procedure  as  to  haU  after  eommittal} — See  sees.  698-702. 

Speedy  trial  without  a  jury'^ — ^Whether  the  order  sending  the  case 
for  trial  is  made  under  sec.  696  or  under  690,  the  accused  may  elect  a 
"  speedy  trial "  without  a  jury  under  sec,  825,  subject  to  the  Umitations 
of  that  section;  but  he  must  notify  the  sheriff  to  that  effect.  Oode  sec. 
825  (6);  R.  v.  Daigle  (1914)    23  Can.  Cr.  Cas.  92  (Que.). 

The  recognizance  of  bail  and  the  depositions  and  information  go 
before  the  county  court  judge's  criminal  court  on  an  election  of  speedy 
trial  in  such  case,  without  any  formal  certificate  from  the  magistrate 
being  required.    B.  v.  Daigle,  supra. 

Appearance  at  court  of  sessions  of  the  peace. 

69T.  Where  the  offence  is  one  triable  by  the  court  of  general 
or  quarter  sessions  of  the  peace  and  the  justice  is  of  opinion 
that  it  may  better  or  more  conveniently  be  so  tried,  the  condition 
of  the  recognizance  may  be  for  the  appearance  of  the  accused 
at  the  next  sittings  of  that  court  notwithstanding  that  a  sitting 
of  a  superior  court  of  criminal  jurisdiction  capable  of  trying 
the  offence  intervenes. 

Ongin] — Sec.  601,  Code  of  1892;  63-64  Vict.,  Can.,  ch.  46,  sec.  3; 
R.8.C.,  ch.  174,  sec.  81. 

Recognieanoe  to  sessions  instead  of  superior  oourf^ — See.  697  leaves 
a  wide  discretion  to  the  justice,  enabling  him  to  make  the  recognizance 
to  a  court  of  sessions.  It  should  not  be  applied  to  deprive  the  accused 
of  the  privilege  of  trial  at  the  first  available  court  without  a  good 
reason,  such  as  the  impossibility  of  the  parties  being  ready  for  trial  at 
the  first  court. 

**  Superior  court  of  criminal  jurisdiction  *'1 — See  definition  in  sec.  2, 
sub-sec.  (35). 

Ball  after  committaL— ^Order  for  by  superior  or  eoonty  eonrU— 
Justices  taking  recognisance  to  attacli  court  order  for  taD 
to  their  warrant  of  dellTcrance.— Warrant  of  delireraBcer— 
Fonn. 

698.  In  case  of  any  offence  other  than  treason  or  an  offence 
punishable  with  death,  or  an  offence  under  any  of  the  sees.  76 
to  86  inclusive,  where  the  accused  has  been  finally  committed 
as  herein  provided,  any  judge  of  any  superior  or  county  court, 
having  jurisdiction  in  the  district  or  county  within  the  limits 
of  which  the  accused  is  confined,  may,  in  his  discretion,  on 
application  made  to  him  for  that  purpose,  order  the  accused  to 
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be  admitted  to  bail  on  entering  into  a  recognizance  with  sufiScient 
sureties  before  two  justices,  in  such  amount  as  the  judge  directs, 
and  thereupon  the  justices  shall  issue  a  warrant  of  deliverance 
as  hereinafter  provided,  and  shall  attach  thereto  the  order  of 
the  judge  directing  the  admitting  the  accused  to  bail. 
2.  Such  warrant  of  deliverance  shall  be  in  form  29. 

On^in]-^ec.  602,  Code  of  1892;  B.S.C.  1886,  ch.  174,  aec.  82. 

Notice  to  committmg  justice  of  baU  application  to  judgel — See  sees. 
700-702. 

Notice  to  Attorney 'GeneraV 8  Department} — The  safer  course  is  to 
notify  also  the  Attorney-General  or  his  representative.  The  rules  of 
court  of  the  particular  province,  made  under  the  authority  of  sec.  576, 
may  make  this  obligatory. 

Transmission  of  papers  on  motion  for  hail] — Code  sec.  700. 

County  court  judge'] — ^A  county  court  judge  may  not,  however,  grant 
hail  for  a  capital  o£fonce  such  as  murder  or  rape,  nor  for  treason  or  the 
treasonable  offences  specified  in  sees.  76  to  86  inclusive.     See  see.  699. 

Form  of  warrant  of  deliverance  on  bail  being  given  for  a  prisoner 
already  committed} — Code  form  29,  following  see.  1152. 

Rail  only  by  a  soperior  eourt  for  treasoiiy  etc^  or  capital  offence. 

890.  No  judge  of  a  county  court  or  justices  shall  admit  any 
person  to  bail  accused  of  treason  or  an  offence  punishable  with 
death,  or  an  offence  under  any  of  the  sees.,  76  to  86  inclusive, 
nor  shall  any  such  person  be  admitted  to  bail,  except  by  order 
of  a  superior  court  of  criminal  jurisdiction  for  the  province  in 
which  the  accused  stands  committed,  or  of  one  of  the  judges 
thereof,  or,  in  the  province  of  Quebec,  by  order  of  a  judge  of 
the  Court  of  King's  Bench  or  Superior  Court. 

Origvn^^^-Qeo.  603,  Code  of  1892;  R.S.C.  1886,  eh.  174,  see.  83. 

Province  in  which  the  accused  stands  commiitted} — See  note  to  see. 
700. 

Vertain  treasonable  offences  bailable  only  by  superior  court} — Sees. 
76-86  inelosive,  to  which  reference  is  made  in  see.  699,  refer  to  offences 
specially  relating  to  the  Qovemment,  inelnding  treasonable  offences,  con- 
spiracy to  intimidate  a  legislature,  mutiny,  desertion  from  His  Majesty's 
service,  spying  and  disdosure  of  official  seerets. 

Ilall  after  eoMiniittaL— ICotlce  to  Ju8ticeir<-Reeord  to  be  Iraiisniiflod. 
— Penalty  for  neglect 

700.  When  any  person  has  been  committed  for  trial  by  any 
justice,  the  prisoner,  his  counsel,  solicitor  or  agent  may  notify 
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If  the  offence  be  not  very  serious  and  the  depositions  disclose  no 
more  than  slender  grounds  of  suspicion,  bail  may  be  allowed.  B.  v. 
Jones,  4  U.C.B.   (0.8.)   18   (Ont.). 

The  court  should  not,  on  an  application  for  bail,  weigh  and  decide 
the  question  of  credibility  of  witnesses.  R.  t.  Keeler  (1877),  7  P.B. 
117,  123  (Ont.). 

Bail  not  utual  in  murder  cases} — ^In  cases  of  murder,  and  the  more 
so  after  a  preliminary  investigation  by  a  judicial  officer,  an  investiga- 
tion which  ought  to  be  thorough,  and  at  which  the  accused  person  has 
the  right  to  give  any  such  relevant  evidence  as  he  chooses,  and  after  a 
commitment  for  trial  as  the  result  of  that  investigation — and  still  more 
so  in  cases  in  which  a  true  bill  has  been  found  also— the  rule  is  that 
the  accused  person  should  not  be  admitted  to  bail,  the  temptation  to 
escape  from  a  trial  in  such  a  case  being  too  great  to  leave  much,  if  any, 
great  hope  that  bail  to  any  amount  would  overcome  it.  But  there  w^ 
may  be  some  exceptions  to  that  rule,  including  the  statutory  one  con- 
tained in  the  Habeas  Corpus  Act.  See  Begina  v.  Bowen  (1840),  9  C. 
&  P.  509;  B.  V.  Bae  (1914),  32  O.L.B.  89,  23  Can.  Cr.  Caa.  266;  31 
Car.  II,  ch.  2,  sec.  6;  B.  v.  Gentile  (1915)  24  Can.  Cr.  Caa.  342  (B.C.) '; 
re  Bartlemey,  1  £.  &  B.  8;  B.  v.  Quttredge,  9  C.  &  P.  228;  B.  v.  Green- 
acre,  8  C.  &  P.  594;  B.  v.  Chapman,  8  C.  &  P.  558;  ex  parte  Cor- 
riveau,  6  L.C.B.  249  (Que.);  B.  v.  Keeler,  7  P.B.  117  (Ont.);  B.  v. 
Murphy,  2  N.8.B.  158;  B.  v.  Mullady,  4  P.B.  314  (Ont.);  B.  v.  Coady, 
Morris'  Newfoundland  Decisions  58;  McCraw  v.  The  King  (1907)  16 
Que.  K.B.  505,  13  Can.  Cr.  Cas.  337;  R.  v.  Fitzgerald,  3  U.C.B.  (O.S.) 
300  (Ont.);  B.  v.  Higgins,  4  U.C.B.  (0.8.)  83  (Ont.);  B.  v.  Blythe 
(1909)  19  O.L.B.  386;  B.  v.  Monvoison,  20  Man.  B.  668;  ex  parte  Huot, 
8  Que.  L.B.  28;  ex  parte  Maguire,  7  L.C.B.  59  (Que.). 

Under  the  Habeas  Corpus  Act,  31  Car.  II,  ch.  2,  see.  7,  the  Crown 
is  not  obliged  to  proceed  with  the  trial  at  the  first  assise  after  the  com- 
mitment. If  the  prisoner  held  for  a  felony  petitions  in  open  court  at 
the  first  sittings  to  have  his  trial  proceeded  with,  the  Crown  must  indict 
him  at  that  sittings  or  he  will  be  admitted  to  bail.  But  the  duty  of  the 
Crown  is  said  to  be  fulfilled  if  the  case  is  traversed  to  the  next  sittings 
of  oyer  and  terminer,  and  the  Crown  must  then  be  ready  to  proceed  with 
the  trial  at  that  the  second  sittings  of  a  competent  court  following  the 
commitment.  B.  v.  Keeler,  7  P.B.  117  (Ont.) ;  B.  v.  Bowen,  9  C.  &  P. 
509;  B.  V.  Mullady,  4  P.B.  314  (Ont.);  B.  v.  Bae  (1914),  32  O.UB. 
89,  23  Can.  Cr.  Cas.  266. 

Practice  on  hail  orders] — The  order  for  bail  should  not  leave  the 
question  of  the  sufficiency  of  the  sureties  solely  to  the  Crown  officer 
without  reserving  the  determination  of  their  sufficiency  to  the  judge 
himself,  or  to  a  justice  of  the  ])eace,  in  case  of  diaagreement  on  that 
question.  B.  v.  Greig  (1914)  23  Can.  Cr,  Cas.  352,  30  W.L.B.  286 
(Sask.). 

If  an  order  has  been  made  by  a  county  judge  for  bail,  but  because 
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of  Bome  irregularity  in  the  warrant  of  deliverance  the  accused  was  re- 
arrested, the  judge  may  make  another  order  de  novOf  even  if  he  could 
not  amend  the  first  order.  R.  v.  Greig  (1914)  23  Can.  Cr.  Cas.  352, 
30  W.UB.  286  (Saak.). 

The  form  of  order  may  be  that,  upon  the  defendant  entering  into 
a  recognizance  before  the  committing  justice  of  the  peace,  the  defendant 
himself  in  an  amount  fixed,  and  two  sufficient  sureties  in  amounts  also 
fixed,  to  the  satisfaction  of  the  justice,  the  defendant  be  admitted  to 
bail  to  i^pear  for  trial  at  the  next  court  of  competent  jurisdiotion  to 
answer  the  charge  stated  in  the  warrant  of  commitment  or  any  other 
charge  which  may  then  be  preferred  against  him  in  respect  of  the 
depositions  on  the  preliminary  enquiry. 

An  order  for  bail  on  an  appeal  by  reserved  case  may  fix  the  amount 
of  bail  and  delegate  to  a  justice  of  the  peace  the  ascertainment  of  the 
sufficiency  of  the  sureties  and  the  taking  of  the  recognizance  itself.  K. 
v.  Johnston,  16  Can.  Gr.  Gas.  296. 

Even  after  conviction  affirmed  by  the  Court  of  Appeal,  bail  may  be 
granted  pending  a  further  appeal  to  the  Supreme  Court  of  Canada  if 
such  further  appeal  lies.    B.  v.  Brunet  (1917)    27  Que.  K.B.  224. 

It  has  been  held  that  a  superior  court  has  jurisdiction  to  rescind 
an  order  made  for  bail  on  proof  being  made  that  fictitious  bail  had  been 
put  in.     B.  V.  Mason,  5  P.B.  125  (Ont.). 

Order  upon  appllcatloii  for  ball. 

701.  Upon  application  for  bail  as  aforesakl  to  any  such 
court  or  judge  the  same  order  concerning  the  prisoner  being 
bailed  or  continued  in  custody,  shall  be  made  as  if  the  prisoner 
was  brought  up  upon  a  habeas  corpus. 

Origin]— Sec.  604,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sees.  93, 94,  95. 

Bail  on  habeas  corpus  where  warrant  of  arrest  is  from  another 
j^ovince] — On  habeas  corpus  the  Supreme  Court  of  Alberta  has  juris- 
diction to  admit  to  bail  one  arrested  on  a  criminal  charge  laid  in 
another  province,  though  the  arrest  be  legal,  and  to  make  the  condition 
of  the  recognizance  that  the  prisoner  shall  surrender  himself  to  the 
proper  officer  in  the  province  in  which  the  charge  is  pending  against 
him,  the  superior  courts  of  the  several  provinces  being,  in  criminal 
matters,  auxiliary  to  each  other.    B.  v.  Hughes  (1914)  ,6  W.W.B.  1120, 

))er  Beek,  J. 

• 

Warrant  of  deliverance. 

702.  Whenever  any  justice  or  justices  admit  to  bail  any 
person  who  is  then  in  any  prison  charged  with  the  offence  for 
which  he  is  so  admitted  to  bail,  such  justice  or  justices  shall 
send  to  or  caused  to  be  lodged  with  the  keeper  of  such  prison. 
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a  warrant  of  deliverance  under  his  or  their  hands  and  seals, 
requiring  the  said  keeper  to  discharge  the  person  80  admitted 
to  bail  if  he  is  detained  for  no  other  offence,  and  upon  such 
warrant  of  deliverance  being  delivered  to  or  lodged  with  such 
keeper,  lie  shall  forthwith  obey  the  same. 

Origin]— Sec.  605,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  84. 

Warrant  for  the  arrest  of  person  balled  about  to  abscond. 

T03.  Wlienever  a  person  charged  with  any  offence  has  been 
bailed  in  manner  aforesaid,  it  shall  be  lawful  for  any  justice,  if 
he  sees  fit,  upon  the  application  of  the  surety  or  of  either  of 
the  sureties  of  such  person  and  upon  information  being  made 
in  writing  and  on  oath  by  such  surety,  or  by  some  person  on 
his  behalf,  that  there  is  reason  to  believe  that  the  person  so 
bailed  is  about  to  abscond  for  the  purpose  of  evading  justice, 
to  issue  his  warrant  for  the  arrest  of  the  person  so  bailed,  and 
afterwards,  upon  being  satisfied  that  the  ends  of  justice  would 
otherwise  be  defeated,  to  commit  such  person  when  so  arrested 
to  gaol  until  his  trial  or  until  he  produces  another  suflScient 
surety  or  other  sufficient  sureties,  as  the  case  may  be,  in  like 
manner  as  before. 

Origin]— Sec.  606,  Code  of  1892. 

Application  hy  sureties  to  render  accused  to  gaol] — See  also  sees. 
1088-1093. 

Oellverjr  of  accused  to  keeper  under  warrant  of  commitment. 

T04.  Tlie  constable  or  any  of  the  constables,  or  other  person 
lo  whom  any  warrant  of  commitment  authorized  by  this  or  any 
other  Act  or  law  is  directed,  shall  convey  the  accused  person 
therein  named  or  described  to  the  gaol  or  other  prison  mentioned 
in  such  warrant,  and  there  deliver  him,  together  with  the  warrant, 
to  the  keeper  of  such  gaol  or  prison,  who  shall  thereupon  give 
the  constable  or  other  person  delivering  the  prisoner  into  his 
custody,  a  receipt,  for  the  prisoner,  setting  forth  the  state  and 
condition  of  the  prisoner  when  delivered  into  his  custody. 

2.  Such  receipt  shall  be  in  form  30. 

Origin]— Sec.  607,  Code  of  1892;  R.8.C.  1886,  ch.  174,  sec.  85. 
Warrant  of  commitmenf^ — Code  aec.  690;  Code  form  22. 
Form  of  gaoler's  receipt  to  the  ronstahle  for  the  prisoner] — Code 
form  30,  following  sec.  1152. 
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PART  XV. 

SUMMABY  CONVICTIONS. 

Interpretation. 

Iiefliiitlong. 

705.  In  this  Part,  unless  the  context  otherwise  requires, — 
(a)  *  territorial  division '  means  district,  county,  union  of 
counties,    township,    city,    town,    parish    or    other 
judicial  division  or  place; 
(6)  ^the  court'  in  the  sections  of  this  Part  relating  to 
justices  statintr  or  signing  cases  means  and  includes 
any  superior  court  of  criminal  jurisdiction  for  the 
province   in   which   the   proceedings   in   respect  of 
which  the  case  is  sought  to  be  stated  are  carried  on ; 
(f )  *  district '  or  *  county  '  includes  any  territorial  or  judi- 
cial division  or  place  in  and  for  which  there  is  such 
judge,  justice,  justice's  court,  officer  or  prison  as  is 
mentioned  in  the  context; 

(d)  'common  gaol'  or  *  prison'  for  the  purpose  of  this 

Part  means  any  place  other  than  a  penitentiary-  in 
which  persons  charged  with  offences  are  usually 
kept  and  detained  in  custody ; 

(e)  S'lerk  of  the  peace'  includes  the  proper  officer  of  the 

court  having  jurisdiction  in  appeal  under  this  Part 
and,  in  the  province  of  Saskatchewan  or  Alberta 
and  in  the  Northwest  Territories,  nieans  the  cleA 
of  the  Supreme  Court  of  the  judicial  district  withir 
which  conviction  under  this  Part  takes  place  or  an 
order  is  made. 

Oriffin]— Bees.  839  and  900,  Code  of  1892;  B.8.O.  1886,  eh.  178^  sec. 
2}  R.8.C.  1886,  ch.  50,  gee.  102. 

fhib-9rc.   (h) — "The  court**;  ** superior  .court  of  criminal  jurisdic- 
tion**']— Code  sec.  2,  sub-sec.  (35). 
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"  Summary  Convictions  Act "] — A  reference  in  any  etatute  of  Can- 
ada to  the  "  Summary  Convictions  Act "  is  to  be  construed  as  a  refer- 
ence to  Part  XV  of  the  Code.    See  R.S.C.  1906,  ch.  1,  sec.  29. 

"  Magistrate  "] — In  every  Act  of  the  Parliament  of  Canada  in  which 
the  word  "  magistrate  "  is  used,  it  means  a  justice  of  the  peace,  unless 
the  context  otherwise  requires.  B.S.C.  1906,  ch.  1,  sec.  34,  sub-sec.  (15). 
But^it  has  a  special  meaning  under  the  Summary  Trials  clauses  (Part 
XVI) ;  Code  sec.  771. 

Paragraph  (c) — "  District ''  or  **  county  "] — In  conjunction  with  sub- 
sec,  (c)  supra,  may  be  read  the  definition  in  sec.  2  (10). 

Yukon  Territory] — As  to  gaols  and  lockups  in  the  Yukon,  see  the 
Yukon  Act,  B.S.C,  ch.  63,  sees.  84  and  88. 

Prohibition  against  summary  conviction  proceedings — Question  of 
jurisdiction'] — Prohibition  will  not  lie  unless  there  is  a  lack  of  jurisdic- 
tion in  the  judicial  officer  or  court  dealing  with  the  proceedings  sought 
to  be  prohibited.    B.  v.  Phillips,  11  Can.  Cr.  Cas.  89,  11  O.L.B.  478. 

It  is  undoubted  law  that  the  rule  for  jurisdiction  is  that  nothing 
shall  be  intended  to  be  out  of  the  jurisdiction  of  a  superior  court  but 
that  which  specially  appears  to  be  so,  and  on  the  contrary,  nothing 
shall  be  intended  to  be  within  the  jurisdiction  of  an  inferior  court  but 
that  which  is  so  expressly  alleged:  Peacock  v.  Bell  (1667)  1  Wms. 
Saund.  73,  approved  of  in  Gosset  v.  Howard  (1846)  10  Q.B.  411,  at 
pp.  453-4;  Camosun  Co.  v.  Garetson  (1914)  7  W.W.B.  219  (B.C.) ;  B.  v. 
Taylor  (1913)  5  W.W.B.  1105,  26  W.L.B.  652,  22  Can.  Cr.  Cas.  234; 
Falkingham  v.  Victorian  By.  Comrs.,  [1900]  A.C.  452. 

Where  the  defect  of  jurisdiction  is  clear  on  the  face  of  the  proceed- 
ings, there  is  a  right  to  prohibition.  R.  v.  Jack,  (1915)  49  N.6.B.  238, 
24  Can.  Cr.  Cas.  385;  Farquharson  v.  Morgan  [1894]  1  Q.B.  552,  63 
L.J.Q.B.  474;  Clarke  v.  Knowles,  87  L.J.K.B.  189. 

It  is  quite  proper  to  prohibit  an  appeal  or  other  proceeding  of  an 
inferior  court  where  the  applicant  establishes  a  defect  of  jurisdiction. 
The  course  open  to  a  defendant  where  the  court  is  without  jurisdiction 
is  two-fold.  He  may,  on  that  ground  apply  to  this  court  for  a  prohibi- 
tion before  the  case  comes  on  in  the  inferior  court,  or  he  may  go  before 
the  inferior  court  either  actively  or  by  awaiting  its  decisions.  The  rule 
is  clearly  laid  down  in  Mayor  of  London  v.  Cox,  L.B.  2  H.L.  239,  that 
where  want  of  jurisdiction  is  apparent  upon  the  face  of  the  proceedings, 
prohibition  goes  at  any  time  after  service  of  the  process,  i.e.,  as  soon 
as  the  jurisdiction  of  the  inferior  court  is  asserted.  It  does  not  matter 
what  the  originating  proceeding  is ;  as  soon  as  it  is  filed  the  proceedings 
are  begun,  and  if  the  want  of  jurisdiction  appears  on  the  face  of  them, 
any  person  may  apply  to  restrain  the  court  from  further  proceeding. 
Be  Buchanan  (1913)  22  Can.  Cr.  Cas.  199,  at  204,  26  W.L.B.  447;  Brazil! 
V.  Johns,  24  Ont.  B.  209 ;  re  Holman  and  Bea,  4  O.W.N.  434,  21  Can.  Cr. 
Cas.  11,  23  O.W.B.  428;  B.  v.  Sparks  (1913)  23  W.L.B.  613,  18  B.C.B. 
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116,  21  Can.  Cr.  Cas.  184;  R.  v.  Speed,  20  Man.  B.  83;   17  Can.  Cr. 
Cas.  24. 

Forcing  on  a  trial  almost  immediately  after  the  service  of  the  snm- 
monB  in  a  summary  matter  before  a  justice  despite  an  application  by 
defendant  for  an  adjournment  may  be  a  ground  for  prohibition  where 
the  proceeding  was  contrary  to  natural  justiee.  B.  v.  Eli,  10  Ont.  B. 
727;  and  see  Trimble  v.  Miller,  22  Ont.  R.  500;  Goold  v.  Hope,  20  A.B. 
347;  B.  V.  Smith,  L.B.  10,  Q.B.  604;  Martin  v.  Mackonachie,  3  Q.B.D. 
739.  And  so  may  be  the  adjournment  of  the  hearing  for  longer  than 
the  statutory  period.  Donohue  v.  Becorder's  Court  of  Quebec  City,  18 
Can.  Cr.  Cas.  182. 

If  there  were  a  gross  abuse  of  the  authority  of  a  magistrate  by 
eompelling  the  attendance  of  the  accused  at  a  place  extraordinarily  far 
from  his  home  and  the  place  where  the  offence  was  alleged  to  have 
been  committed  and  where  all  the  witnesses  resided,  while  a  compotent 
and  impartial  justice  was  available  near  the  place  of  the  alleged  offence,, 
a  superior  court  would  have  power  to  intervene  and  pit»vent  the  abuse 
of  the  process  of  the  inferior  court  on  the  gp-ound  that  the  defendant 
was  prejudiced  in  his  right  to  make  his  "  full  answer  and  defence." 
B.  V.  Tally,  7  W.W.B.  1178,  at  1180  (Alta.) ;  Code  sec.  715.  That  ground 
goes  to  the  jurisdiction  of  the  magistrate.  B.  v.  Tally,  supra;  B.  v. 
Farrell,  15  O.L.B.  100. 

When  an  irregular  adjournment  of  the  hearing  of  a  complaint  under 
the  Summary  Convictions  clauses  of  the  Code  is  made,  the  jurisdiction 
of  the  magistrate  is  ousted,  he  becomes  functus  officio,  and  prohibition 
will  lie  to  restrain  him  from  dealing  further  with  the  case.  Pare  v.  The 
Becorder  of  Montreal,  27  Que.  S.C.  424,  10  Can.  Cr.  Cas.  295. 

Prohibition  lies  against  the  exercise  of  judicial  acts  without  juris- 
diotion.  B.  v.  Coursey,  27  Ont.  B.  181 ;  Be  Cummings  and  Carleton,  26 
Ont.  B.  1;  Be  Chapman  and  London,  19  Ont.  B.  33;  B.  v.  Davison 
[1913]  2  Irish  B.  342;  ex  parte  Demmings,  37  N.B.B.  586;  Kearney  v. 
Desnoyers,  10  Que.  K.B.  436. 

Where  the  jurisdiction  of  magistrates  is  purely  statutory,  it  is  open 
to  collateral  attack  by  evidence  dehors  the  proceedings,  whether  or  not 
sneh •proceedings  purport 'to  show  jurisdiction.  Bex  v.  Taylor,  (1913) 
5  W.W.B.  1105,  22  Can.  Cr.  Cas.  234,  26  W.L.B.  652.    Per  Beck,  J. 

Prohibition  may  be  granted  to  a  court  of  sessions  in  respect  of  its 
assumption  of  jurisdiction  to  set  aside  a  summary  conviction  in  an 
appeal  to  it  which  had  not  been  perfected  >)y  proof  of  statutory  requis- 
ites.   Be  Meyers  and  Wonnacott,  23  U.C.Q.B.  611. 

Prohibition  will  be  granted  against  a  magistrate  who  proceeds  to 
try  a  charge  in  respect  of  which  he  has  no  jurisdiction;  B.  v.  Eaton, 
2  Can.  Cr.  Cas.  252,  31  Ont.  B.  276 ;  or  from  enforcing  a  summary  con- 
viction where  the  justice  was  disqualified  by  interest  through  member- 
ship in  an  association  which  would  benefit  by  the  fines.  Daigneanlt  v. 
Emeron,  5  Can.  Cr.  Cas.  534,  20  Que.  S.C.  310. 
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Although  the  authority  of  county  justices  of  the  peace  is  confined 
to  the  limits  of  the  county  for  which  they  are  named,  it  does  not  neces- 
sarily extend  to  all  places  within  the  county,  if  there  be  any  district 
therein  which  possesses  a  separate  and  exclusive  jurisdiction;  and  if  con- 
current jurisdiction  is  to  be  exercised  by  the  county  justices  in  such 
separate  jurisdiction  the  commission  should  so  state  in  express  words 
such  as  the  phrase  "  as  well  within  liberties  as  without.'*  B.  v.  Cody, 
(1914)  48  N.S.B.  255,  23  Can,  Cr.  Cas.  211.  18  D.L.R.  773.  Paley  on 
Convictions,  7th  ed.,  34. 

A  justice  of  the  peace  is  sufficiently  designated  as  such  in  tiie  record 
of  proceedings  if  he  is  designated  therein  as  stipendiary  magistrate  for 
the  county  and,  as  such,  is  an  ex-offido  justice  of  the  peace  by  virtue 
of  a  provinaial  statute;  Ex  parte  Seriesky,  41  N.B.B.  475,  21  Can.  Cr. 
Cas.  140,  12  E.L.B.  367;  but  aliier  if  a  justice  described  himself  as  a 
justice  of  the  peace  in  a  non -existent  district.  Zimmerman  v.  Burwash, 
29  Que.  S.C.  250. 

A  justice  for  a  judicial  district  is  sufficiently  described  as  the  justice 
for  the  county,  the  limits  of  which  are  the  same  as  the  judicial  district. 
Borgius  V.  Bouchard,  26  Que.  K.B.  242;  appeal  quashed.  Sorgius  v. 
Bouchard,  55  S.C.B.  324. 

Prohibition  has  been  granted  to  restrain  a  county  court  from  an 
illegal  assumption  of  certiorari  jurisdiction  over  a  summary  conviction. 
B.  v.  O'Neil,  20  N.8.B.  530. 

Prohibition  will  not  lie  to  correct  an  illegal  or  wrong  judgment,  nor 
if  the  defect  can  be  remedied  in  due  course  of  law.  Elliott  v.  Biette, 
21  O.B.  596;  Begina  v.  Murdock,  27  A.B.  443. 

It  is  not  a  means  of  appeal  but  applies  only  to  keep  the  inferior 
court  within  its  jurisdictional  limits.  Hudson's  Bay  Co.  v.  Joanette,  23 
Can.  S.C.B.  415 ;  Bar  of  Montreal  v.  Hon&n,  8  Que.  Q.B.  26 ;  Beaapr6  v. 
Desnoyers.  11  Que.  S.C.  541;  R.  v.  Cunerty,  26  Ont.  B.  51. 

Where  the  want  of  jurisdiction  does  not  appear  on  the  face  of  the 
proceedings,  but  is  dependent  upon  some  circumstance  which  was  not 
brought  to  the  justice's  notice,  the  applicant's  failure  in  the  latter 
respect  may  be  a  ground  for  refusing  him  a  writ  of  prohibition.  Sher- 
wood V.  Cline,  17  Ont.  R.  30;  Broad  v.  Perkins,  21  Q.B.D.  533.  Seasons 
which  merely  show  that  the  petitioner  for  a  writ  of  prohibition  may 
have  a  good  ground  of  defence  to  the  charge  made  against  him  in  the 
proceedings  before  the  magistrate,  are  insufficient  to  justify  the  issue 
of  a  writ  of  prohibition.  Beaudry  v.  Lafontaine,  17  Que.  B.C.  396. 
The  magistrate  cannot  give  himself  jurisdiction  by  misc(mstniing  a 
statute,  but  otherwise  an  erroneous  interpretation  he  pUuses  upon  it 
is  not  reviewable  by  prohibition.  Long  Point  Co.  v.  Anderson,  18  A.B. 
(Ont.),  401;  He  Dyer  and  Evans,  30  Ont.  B.  637;  re  McLeod  and  Amiro; 
27  O.L.B.  232,  25  Can.  Cr.  Cas.  230;  re  Sigurdson,  (1915)  25  Man.  Bw 
832,  9  W.W.B.  940. 

Effect  of  other  adequate  rcM/er///]— Where  the  objection  to  the  juris- 
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dietion  appears  upon  the  face  of  the  proceedings,  prohibition  lies  even 
after  judgment  although  there  is  an  alternative  remedy  by  motion  to 
set  aside  the  judgment.  Qamosun  v.  Garetson  (1914)  7  W.W.B.  219, 
(B.G.)i  Farquaharson  v.  Morgan  [1894]  1  Q.B.  552;  Thompson  v.  Hay, 
20  A.B  379  (Ont.). 

In  a  proper  ease  and  for  a  proper  excess  of  jurisdiction  the  Superior 
Court  of  Quebec  may,  in  virtue  of  articles  50  and  1003  of  the  Code  of 
Civil  Procedure,  issue  a  writ  of  prohibition.  But,  as  article  50,  C.P. 
(Que.),  says,  this  control  must  be  exercised  in  the  manner  and  form 
provided  by  law.  It  does  not  mean  that  the  Superior  Court  of  Quebec 
which  is  a  civil  tribunal  without  criminal  jurisdiction,  has  a  right  by 
its  writ  of  prohibition  to  displace,  or  interfere  in  a  criminal  case  with 
the  procedure  or  remedies  provided  for  the  case  by  the  Federal  Legis- 
lature, which  has  exclusive  jurisdiction  in  criminal  law  and  procedure. 
B.  V.  Amyot,  11  Can.  Cr.  Cas.  232    (Que.). 

In  Audet  &  Doyon,  10  Que.  L.R.  21,  McCord,  J.,  delivering  the 
judgment  of  the  majority  of  the  court,  said: — "Prohibition  is  an 
extraordinary  remedy  and  should  not  be  employed  where  the  party  has 
a  complete  remedy  in  some  other  and  more  ordinary  form."  And  see 
Lalibert^  &  Fortin,  2  Que  Q.B.  573;  Breton  v.  Landry,  13  Que.  S.C.  31. 

Prohibition  will  not  be  granted  while  an  appeal  from  the  decision 
attacked  is  pending.    Be  Bochon,  31  Ont.  B.  122. 

Prohibition  will  not  lie  to  determine  the  status  of  a  de  facto  judicial 
officer,  but  proceedings  may  be  taken  in  quo  warranto.  'Ex  parte  Oaynor 
k  Greene,  9  Can.  Cr.  Cas.  240. 

Prohibition  is  not  to  issue  to  an  officer  of  the  court  applied  to,  for 
his  official  acts  may  be  controlled  by  court  order.  Be  Crouse,  (1913)  47 
N.S.B.  64,  12  E.L.B.  416,  21  Can.  Cr.  Cas.  231. 

It  is  not  the  proper  procedure  by  which  to  raise  the  question  of  the 
validity  of  the  service  of  a  warrant  on  a  Sunday.  Be  McGillivray,  13 
Can.  Cr.  Cas.  113. 

An  information  for  assault  was  laid  before  S.,  justice  of  the  peace 
for  A.  county.  After  summons  issued  an  order  nisi  of  prohibition  was 
served  on  him  at  the  instance  of  the  defendant  and  no  further  proceed - 
inga  were  taken  before  him.  B.,  another  justice  for  the  county,  having 
l>een  requested  by  8.  to  hear  the  charge,  took  another  information  and 
issued  a  summons.  On  the  return  of  the  summons  the  defendant's 
attorney,  who  was  clerk  of  the  peace,  advised  B.  that  he  had  no  juris- 
diction, and  B.  thereupon  refused  to  proceed.  An  information  was  then 
laid  before  B.,  another  justice  of  the  peace  for  A.  county  who  was 
requested  by  8.  to  act  after  B.  had  declined  to  proceed.  An  order  nisi 
of  prohibition  having  been  granted  against  B.  and  it  appearing  that  the 
three  jnstices  had  concurrent  jurisdiction,  it  was  held  that  as  8.  and  'B. 
were  not  hona  fide  proceeding  in  the  matter,  there  was  no  ground  for 
interfering  with  B.  Ex  parte  Peck  (No.  2),  39  N.B.B.  274,  16  Can. 
Cr.  Cas.  49. 
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Grounds  for  prohibition  to  be  stated] — The  groundB  for  the  pro- 
liibitiott  should  be  set  forth  in  the  rule  nisi  or  notice  of  motion  as  the 
case  may  be.    B.  v.  Kensington,  [1914]  3  K.B.  429,  83  L.J.K.B.  1439. 

No  interim  order  in  prohibition} — The  court  has  no  power,  pendinj;^ 
an  application  for  prohibition,  ito  make  an  interim  order  staying  the 
proceedings  in  the  inferior  court  as  to  which  the  prohibition  is  sought. 
Myron  v.  McCabe,  4  P.B.  171  (Ont.) ;  re  Holman  and  Bea  (No.  2),  21 
Can.  Cr.  Cas.  11,  4  O.W.N.  434,  23  O.W.B.  428. 

Where  prohibition  will  be  adjourned  to  correct  errorl — Where  an 
inferior  court  has  made  an  order  which  is  wrong,  but  which  it  may  easily 
set  right,  a  prohibition  motion  may  be  enlarged  to  give  it  an  oppor- 
tunity to  correct  the  mistake,  and,  on  its  being  corrected,  the  motion 
will  be  dismissed.     B.  v.  Hamlink,  19  Can.  Cr.  Cas.  493. 

The  court  hearing  a  prohibition  motion  has  a  discretion  to  refuse 
an  adjournment  for  the  purpose  of  cross-examination  upon  an  affidavit, 
where  the  adjournment  would  be  against  justice.  Re  Buchanan,  22  Can. 
Cr.  Cas.  200,  26  W.L.B.  447. 

Bules  of  court  governing  prohibition  practice} — Bules  of  Court  passed 
under  sec.  576  will  apply  to  all  proceedings  relating  to  any  criminal 
prosecution. 

But  it  has  been  held  in  Manitoba  that  prohibition  against  a  magis- 
trate from  hearing  a  criminal  charge  on  the  ground  of  his  disqualifica- 
tion through  bias,  is  itself  a  civil  and  not  a  criminal  proceeding^  and 
is  subject  to  the  practice  laid  down  by  provincial  law.  B.  v.  Suck  Sin, 
20  Man.  B.  720,  18  Can.  Cr.  Cas,  266. 

Taking  objection  at  hearing  on  ground  of  disqualification} — ^When  a 
case  is  heard  before  a  court  of  summary  jurisdiction  the  defendant  or 
his  solicitor  must  take  objection  to  the  presence  on  the  bench  of  any 
justice  who  is  alleged  to  have  an  interest  in  the  subject-matter  of  the 
case,  if  he  is  aware  of  the  existence  of  such  interest,  before  the  merits 
of  the  same  are  gone  into.  B.  v.  Byles,  23  Cox  C.C.  314,  108  L.T.  270; 
B.  V.  Biggar,  ex  parte  McEwan,  (1906)  37  N.B.B.  372;  Wakefield  v. 
West  Biding  By.  35  L.J.M.C.  69,  L.B.  1  Q.B.  84;  B.  v.  Brown,  16  Ont. 
U.  41.  If  the  defendant  or  his  solicitor,  fails  to  take  such  objection 
and  is  afterwards  convicted,  he  cannot  then  come  to  the  Superior  Court 
and  obtain  a  writ  of  certiorari  to  quash  the  conviction  on  the  ground 
that  one  of  the  justices  had  an  interest  in  the  matter  which  was  before 
the  court  of  summary  jurisdiction.  Bex  v.  Byles,  Ex  parte  HoUidge, 
23  Cox  C.C.  314;  108  L.T.  270. 

Disqualification  of  magistrate  from  interest  bias  or  relationship} — 
Disqualification  is  made  out  if  the  circumstances  show  a  reaaonable 
jipprehenaion  that  the  justice  may  be  biased.  B.  v.  Woodroof,  20  Can. 
Cr.  Cas.  17;  B.  v.  Huggins  [1895]  1  Q.B.  563;  ex  parte  Peck  (No.  1), 
15  Can.  Cr.  Cas.  133  (N.B.)  ;  ex  parte  Peck  (No.  2),  16  Can,  Cr.  Ca«, 
51  (N.B.), 
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A  xnagifltrate  is  disqualified  on  the  fs^round  of  bias  from  trying  a 
v:\se  if  he  has  himself  prosecuted  the  same  defendant  before  another 
magistrate  for  an  offence  of  the  same  character,  if  the  certiorari  pro- 
ceedings upon  the  conviction  which  he  then  obtained  are  still  pending 
and  undisposed  of  in  a  Superior  Court.  Ex  parte  Daigle,  B.  v.  Charest, 
18  Can.  Cr.  Cas.  211,  37  N.B.B.  492. 

Uncontradicted  affidavits  filed  on  a  motion  to  quash  a  summary  con- 
viction under  a  liquor  law  that  the  magistrate  had  stated  he  would 
convict  any  parties  charged  with  selling  liquor  whether  the  evidence 
proved  it  or  not,  if  he  believed  them  to  be  guilty,  shows  a  disqualifying 
bias  on  the  part  of  the  magistrate,  and  the  conviction  on  a  liquor-selling 
charge  will  be  quashed.  H.  v.  Rand  (1913)  22  Can.  Cr.  Cas.  147,  15 
I).L.R.  69,  13  EX.R.  450  (N.S.). 

Signing  a  petition  against  the  granting  of  a  liquor  license  to  the 
accused,  does  not  disqualify  the  magistrate  from  subsequently  trying 
the  accused  for  an  offence  under  the  liquor  license  law.  Ex  parte  Van 
Buskirk,  R.  v.  Davis,  13  Can.  Cr.  Cas.  234,  38  N.B.R.  335. 

Pending  action  as  ground  of  bia^,  where  magistrate  an  opposite 
party']— 

The  court  refused  to  quash  a  conviction  on  the  ground  of  bias  of 
the  presiding  justice  by  reason  of  an  action  pending  against  him  where 
it  appeared  that  the  action  was  commenced  and  declaration  and  plea 
filed  more  than  eight  years  before  the  conviction;  that  the  action  was 
by  the  husband  (since  deceased)  of  the  accused  against  the  justice, 
and  arose  out  of  a  trespass  committed  under  a  search  warrant  issued 
by  the  justice  for  the  examination  of  the  husband's  premises  for  liquor 
alleged  to  have  been  unlawfully  stored;  that  no  further  proceedings 
had  been  taken,  but  it  was  stated  in  an  affidavit  of  the  accused  read 
on  -the  argument  that  it  was  not  her  husband's  intention  as  she  believed, 
and  it  was  and  is  not  her  intention  to  allow  the  suit  to  abate.  B.  v.  Kay ; 
Rx  parte  McCleave,  38  N.B.B.  504,  14  Can.  Cr.  Cas.  18. 
Incompatible  office  or  position  held  by  magistratel — 
The  fact  that  the  police  magistrate  of  the  city  of  Monoton  was  a 
member  of  the  Board  of  Police  Commissioners  for  that  city  as  estab- 
lished by  7  Edw«  VIT  (N.B.),  c.  97,  was  held  not  to  disqualify  him 
from  hearing  an  information  laid  by  a  police  officer  who  was  appointed 
by  such  board.  B.  t.  Kay;  ex  parte  Wilson,  39  N.B.B.  124,  15  Can.  Cr. 
Cas.  264;  B.  v.  Suck  Sin,  18  Can.  Cr.  Cas.  266;  ex  parte  Wilson,  15  Can. 
Cr.  Cas.  264;  ex  parte  Horsman,  15  Can.  Cr.  Cas.  281. 

The  circumstance  that  in  imposing  a  fine  for  a  violation  of  the 
Canada  Temperance  Act  the  public  fund  from  which  the  magistrate's 
foefl  are  paid  is  thereby  increased,  will  ordinarily  be  too  remote  an 
interest  to  disqualify  him  from  entertaining  a  complaint  for  a  violation 
of  the  Act.  B.  V.  Holyoke,  ex  parte  Mclntyre,  21  Can.  Cr.  Cas.  422, 
13  D.L.B.  225,  13  E.L.B.  210;  ex  parte  McCoy.  33  N.B.B.  605;  ex  parte 
Gorman,  34  N.B.B.  397,  4  Can.  Cr.  Cas.  305 ;  ex  parte  Driscoll,  27  N.B.R. 
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216.  But  it  will  be  otherwise  if  it  be  shown  that  he  is  specially  assigned 
to  take  trials  of  prosecutions  under  that  Act.  R.  v.  Woodroof ,  20  Can. 
Cr.  Cas.  17. 

It  has  been  held  (but  quaere)  that  a  justice  is  not  disqualified  from 
trying  a  charge  under  a  liquor  statute  in  one  judicial  district  although 
he  is  an  inspector  under  that  statute  in  another  judicial  district.  Sz 
parte  Michaud,  4  Can.  Cr.  Cas.  569. 

A  justice  of  the  peace  who  accepts  the  offices  of  clerk  of  the  peace 
and  clerk  of  the  county  court  is  not  disqualified  from  trying  an  offence 
charged  under  the  Liquor  License  Act  on  the  ground  that  the  offices  are 
incompatible.    B.  v.  Plant;  ex  parte  Momeault,  37  N.B.B.  500. 

The  magistrate  trying  a  case  under  a  liquor  license  law  was  held  not 
disqualified  because  of  his  being  a  ratepayer  in  the  district.  Sx  parte 
Hebert,  4  Can.  Cr.  Cas.  153,  34  N.B.B.  455;  ex  parte  Gorman,  4  Can.  Cr. 
Cas.  305  (N.B.) ;  B.  v.  Fleming,  27  Ont.  B.  122;  B.  v.  Hart,  2  B.C.B. 
264;  ex,  parte  McCoy,  1  Can.  Cr.  Cas.  410;  B.  v.  Suck  Sin,  18  Can. 
Cr.  Cas.  266. 

A  justice  of  the  peace  is  not  disqualified  by  the  fact  that  he  and 
the  counsel  for  the  prosecution  are  partners  in  the  business  of  attorneys 
provided  they  have  no  joint  interest  in  the  fees  earned  by  the  counsel 
for  the  prosecution  or  in  any  fees  payable  to  the  justice  on  the  trial 
of  the  information.  Neither  is  it  a  ground  of  disqualification  that  the 
justice  was  appointed  and  paid  by  the  town  council  at  whose  instance 
the  complaint  was  made  and  the  prosecution  carried  on  his  salary  being 
a  fixed  sum,  not  dependent  on  the  amount  of  fines  collected.  B.  v. 
Grimmer,  re  Macdonald   (1886),  25  N.B.B.  424. 

Indirect  interest  in  prosecution;  cUiss  interests} — 

Every  person  having  a  personal  interest  in  any  litigation,  or  having 
a  direct  or  indirect  motive  for  desiring  a  particular  decision  to  be  eome 
to,  should  abstain  from  putting  himself  in  such  a  position  as  that  uncon- 
sciously to  himself  a  bias  adverse  to  the  due  administration  of  justice 
might  take  possession  of  his  mind.  B.  v.  Justices  of  Great  Yarmouth 
(1881),  L.B.  8  Q.BJ).  525;  B.  v.  Farrant,  20  Q.B.D.  58;  B.  v.  Chapman 
(1882),  1  Ont.  B.  582;  B.  v.  Eli,  13  A.B.  526  (Ont.).. 

A  magistrate  who  is  engaged  in  the  same  kind  of  business  as  a  trader 
prosecuted  under  a  transient  traders'  license  law  is  thereby  disqualified 
from  adjudicating  upon  the  charge.  B.  v.  Leeson  (1901),  5  Can.  Cr. 
Cas.  184  (Ont.). 

Defendant  was  convicted  of  a  breach  of  a  by-law  in  selling  land  by 
auction  without  license ;  two  of  the  four  convicting  justices  were  licensed 
auctioneers  for  the  county  and  persisted  in  sitting  after  objection  taken 
on  account  of  inte'rest,  though  the  case  might  have  been  disposed  of  by 
one  justice.  It  was  held  that  they  were  indirectly  interested  in  the 
result  of  the  case,  in  so  far  as  it  was  to  their  interest  either  to  limit 
the  number  of  persons  acting  as  auctioneers  in  the  town,  or  to  eonfine 
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the  business  of  selling  lands  by  auction  to  persons  holding,  as  they  did, 
auctioneer's  licenses,  and  the  conviction  was  quashed  with  costs  against 
the  two  justices.    B.  v.  Chapman  (1882),  1  Ont.  B.  582. 

The  magistrate  must  not  unite  in  his  own  person  the  functions  of 
judge  and  prosecutor.    Monson's  Case,  [1894]  1  Q.B.  750. 

If  a  prosecution  be  brought  for  the  benefit  of  a  small  class  of  privi- 
leged persons,  of  whom  the  magistrate  is  one,  the  conviction  will  be 
quashed  on  the  ground  of  the  pecuniary  interest  of  the  justice.  B.  v. 
Huggins,  [1895]  1  Q.B.  563;  DaignanU  v.  Emerson,  20  Que.  B.C.  310; 
B.  V.  Leeson,  5  Can.  Cr.  Cas.  184.  But  if  the  ordinary  members  of  the 
society  or  association  on  whose  behalf  the  prosecution  is  brought  have 
no  control  over  or  responsibility  for  any  prosecution  brought  by  the 
society,  the  fact  that  the  magistrate  is  one  of  the  ordinary  members 
will  not  suffice  to  disqualify  him.  Allinson  v.  General  Council,  [1894] 
1  Q.B.  750.  So  where  a  prosecution  was  brought  at  the  instance  of  the 
Incorporated  Law  Society,  and  a  conviction  obtained  for  falsely  pre- 
tending to  be  a  solicitor,  but  no  part  of  the  fine  was  payable  to  the 
society,  it  was  held  that  the  fact  of  one  of  the  magistrates  being  a 
member  of  the  society  furnished  no  reasonable  ground  for  supposing 
that  he  was  biased,  nor  did  it  constitute  him  a  party  on  whose  behalf 
the  prosecution  was  taken  or  give  him  a  pecuniary  interest  therein, 
although  the  society  was  under  the  liability  of  having  an  order  for 
costs  made  against  it.  B.  v.  Burton,  [1897]  2  Q.B.  468;  B.  v.  Mayor 
of  Deal,  45  L.T.  439 ;  B.  v.  Handsley,  8  Q.B.D.  483. 

The  justice  of  the  peace  before  whom  the  information  was  laid,  and 
who  issued  the  summons  was  alleged  to  be  interested;  but  the  hearing 
took  place  before,  and  the  adjudication  and  conviction  were  made  by 
another  justice  whose  qualifica;tion  was  not  attacked,  while  the  defendant 
pleaded  to  the  charge  and  raised  no  objection  to  the  validity  of  the 
proceedings  until  the  application  for  a  certiorari;  it  was  held  that  the 
conviction  could  not  be  impugned.  (B.  v.  Qibbon,  6  Q.B.D.  168,  dis- 
tinguished) ;  B.  v.  Stone  (1892),  23  Out.  B.  46. 

When  the  magistrate's  position  would  bo  a  good  ground  of  challenge 
to  a  juror  for  favour,  he  is  disqualifiod  to  act.  Ex  parte  AYallace,  27 
X.B.B.  174;  Ex  parte  Jones,  27  N.B.B.  552;  Ex  parte  Hannah  Gallagher 
(1898),  4  Can.  Cr.  Cas.  486,  34  N.B.B.  413. 

It  is  sufficient  to  show  that  the  magistrate  might  have  been  influ- 
enced, and  it  need  not  appear  that  he  was  in  fact  influenced.  B.  v. 
Milledgc,  4  Q.B.D.  332;  B.  v.  Gaisford,  fl892]  1  Q.B.  383;  Tessier  v. 
Desttoyers,  12  Que.  S.C.  35. 

A  magistrate  is  disqualified  from  trying  an  information  for  an 
offence  punishable  on  summary  conviction  where  there  is  a  bona  fide 
action  pending  against  him  brought  by  the  husband  of  the  accused  for 
alleged  malicious  conduct  as  a  judicial  officer  and  for  assault.  Ex  parte 
Hannah  Gallagher  (1898).  4  Can.  Cr.  Cas.  486,  34  N.B.B.  413. 
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If  the  action  ag^ainst  the  justice  is  not  bona  fide  but  a  mere  sham  to 
attempt  to  disqualify  him,  its  pendency  will  not  operate  as  a  disquali- 
fication. Ibid. ;  Ex  parte  Scribner,  32  N.B.B.  175. 

The  disqualification  of  a  justice  arising  from  an  action  pending 
against  him  ceases  when  he  has  recovered  judgment,  though  an  execution 
has  issued  which  is  unsatisfied.  Ex  parte  Byan  (1894),  4  Can.  Cr.  Cas. 
485  (N.B.). 

With  the  exception  of  where  a  magistrate  acts  upon  view  of  an 
offence,  he  should  not  be  a  promoter  of  the  prosecution,  or  be  interested 
personally  in  the  matter  he  is  called  on  magisterially  to  investigate.  It 
is  contrary  to  natural  justice  that  the  judge  should  be  interested  in 
securing  the  conviction  of  the  accused,  or  be  influenced  by  any  bias 
otlu'r  than  that  produced  by  the  evidence  on  the  mind  of  one  unpredis- 
posed  by  any  kind  of  interest  to  have  his  judgment  so  warped  as  to 
prevent  his  giving  an  impartial  decision.  If  such  an  interest  exists,  the 
magistrate  is  disqualified  from  acting  judicially,  be  the  interest  never 
so  small.  The  court  cannot  weigh  the  interest  or  estimate  its  force. 
B.  V.  Sproule  (1887),  14  Ont.  B.  375,  381. 

The  mere  fact  of  a  magistrate  being  a  druggist,  and  in  that  capacity 
filling  medical  prescriptions  containing  small  quantities  of  liquor,  would 
not  constitute  a  disqualifying  interest  in  a  prosecution  for  unlawfully 
selling  intoxicating  liquor.    B.  v.  Bichardson  (1891),  20  Ont.  B.  514. 

The  connection  of  the  magistrate  with  a  society,  which  supplied 
funds  part  of  which  wore  used  to  make  the  purchase  upon  which  the 
prosecution  of  illegal  sale  of  liquor  was  Imsed,  because  of  his  l>eing 
an  honorary  member  of  the  society  but  not  entitled  to  take  any  part  in 
its  affairs,  is  not  a  ground  of  disqualification.  B.  v.  Herrell  (1898),  1 
Can.  Cr.  Cas.  510,  12  Man.  B.  15. 

Where  a  conviction  is  set  aside  on  the  ground  of  disqualification  of 
the  magistrate  costs  are  not  generally  given  against  him,  B.  v.  Meyer, 
1  Q.B.D.  173;  but  they  may  be  if  he  has  been  guilty  of  some  gross 
impropriety  in  the  exercise  of  his  summary  jurisdiction.  B.  v.  Goodall, 
L.B.  9  Q.B.  557,  per  Cockburn,  C.J.;  B.  v.  Klemp  (1885),  10  Ont.  B. 
143,  158. 

Mere  possibility  of  bios  not  eno^igh  to  disqualifyl — 
Though  any  pecuniary  interest,  however  small,  in  the  subject  matter 
disqualifies  a  justice  from  acting  in  a  judicial  inquiry,  the  mere  possi- 
bility of  bias  in  favour  of  one  of  the  parties  does  not  ipso  facto  avoid 
the  justice's  decision;  in  order  to  have  that  effect  the  bias  must  be 
shown  at  least  to  be  real.  If  a  justice  has  such  an  interest  as  might 
give  him  a  real  bias  in  the  matter,  he  should  not  only  take  no  part  in 
the  decision,  which  would  render  it  void,  but  should  entirely  withdraw 
during  the  wliole  case.  B.  v.  Myers,  1  Q.B.D.  173;  B.  v.  Band,  L.B.  1 
Q.B.  230;  35  L.J.M.C.  157;  B.  v.  Sunderland  justices,  [1901]  2  K.B. 
.".57;  70  L.J.K.B.  946,  599. 
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If  the  mere  fact  of  exi^ng  litigation  is  relied  on  as  the  disqualifica- 
tion of  a  presiding  justice  on  the  ground  of  bias,  the  litigation  must 
be  really  pending.  Service  of  a  notice  of  action  not  followed  by  an 
action  is  not  sufficient.  Bex  v.  Byron,  37  N.B.E.  383;  E.  v.  Kay;  Ex 
parte  Gallagher,  38  N.B.R.  498,  14  Can.  Cr.  Cas.  38;  R.  v.  Batson  (190(5) 
1  EX.B.  364. 

The  court  will  inquire  into  the  circumstances  and  ascertain  whether 
an  action  brought  by  the  applicant  against  the  justice  reasonably  leads 
to  the  inference  of  bias.    Ex  parte  Scribner,  32    N.B.B.  175. 

Calling  one  of  the  magistrates  as  a  witness  will  not  alone  disqualify 
him.     B.  V.  Sproule,  14  Ont.  B.  375. 

Selationship  to  prosecutor  may  disqualify  magistrate'! — 

The  justice  is  disqualified  if  his  son  is  the  prosecutor  and  would 
be  entitled  in  the  event  of  a  fine  being  imposed  to  a  share  of  the  fine. 
B.  V.  Longford,  15  Ont.  B.  59. 

It  was  held  in  Ex  parte  Wallace,  27  N.B.B.  174,  that  a  justice  was 
'disqualified  from  hearing  a  case  against  his  daughter-in-law  after  the 
death  of  her  husband,  the  death  of  the  husband  not  having  affected  the 
relationship  between  the  justice  and  his  son's  widow.  In  Ex  parte  .Tones, 
27  N.B.B.  552,  the  conviction  was  quashed  where  the  grandfather  of 
the  justice  was  a  brother  of  the  defendant's  great  grandfather,  follow- 
ing the  common  law  principle  that  judicial  officers  should  not  act  if  re- 
lated within  the  ninth  degree  of  consanguinity.  The  reason  usually 
given  for  this  rule  is  that  such  relationship  may  reasonably  create  a 
bito  in  favour  of  the  party  with  whom  the  relationship  exists.  But 
Hanington^  J.,  in  Ex  parte  McEwnn,  12  Can.  Cr.  Cas.  97,  said  that  per- 
haps that  is  too  limited  a  reason. 

But  the  magistrate  is  not  disqualified  because  he  and  the  prosecutor 
arc  married  to  sisters.     B.  v.  Major,  29  N.S.B.  273. 

Where  one  of  the  magistrates  trying  sovornl  coimrcteil  cliarges  of 
assault  was  married  to  a  first  cousin  of  one  of  the  complainants,  and  the 
other  complainants  were  acting  as  servants  of  the  related  complainant 
in  the  matter  in  which  the  assault  arose,  all  the  convictions  were  set 
aside  on  the  ground  of  affinity.  Campbell  v.  Mcintosh  (1872),  1  P.E.I. 
Sep.  423. 

Applicftfion  of  Part. 

Applies  wltliin  authority  of  rarllanient  to  all  caNes  of  Hummary 
conYiction. — To  all  cases  if  here  an  order  can  be  made 
snmmarlly. 

TOG.  Siibjoct  to  any  special  j)rovisi()ii  oilicrwiso  cnacicMl  willi 
respect  to  sucli  ofTcnci'.  act  or  matter,  tliis  Part  shall  a|>|)ly  to.- 
(a)  overy  casi!  in  which  any  pcr.son  conunits,  or  is  Hii.specti**! 
of  liavin;;  coniniittctl,  anv  olTcncc  or  act  over  which 
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the  Parliament  of  Canada  has  legislative  authority 
and  for  which  sucli  person  is  liable,  on  summarv 
conviction,  to  imprisonment,  fine,  penalty  or  othe** 
punishment; 
(h)  every  case  in  which  a  complaint  is  made  to  any  Justice 
in  relation  to  auv  matter  over  which  the  Parliament 
of  Canada  has  legislative  authority,  and  with  respect 
to  which  such  justice  has  authority  by  law  to  make 
any  order  for  the  payment  of  money  or  otherwise. 

Origin]— See.  840,  Code  of  1892;  R.8.0.  1886,  ch.  178,  sec.  3. 

"  Subject  to  any  provision "] — ^Whenever  by  the  same  elanse  of  a 
statute  an  offence  is  declared  and  a  special  mode  of  prosecution  for 
such  offence  is  provided,  that  mode  is  presumed  to  he  exclusive.  So  a 
theft  of  growing  trees  of  a  value  of  less  than  $25  from  farm  woodland 
is  not  an  indictable  offence,  but  a  matter  of  summary  conviction  under 
Code  sec.  374,  except  for  a  third  offence,  as  thereby  provided.  B.  v. 
Beauvais,  7  Can.  Cr.  Cas.  494. 

Legislative  anthorityl — The  procedure  of  Part  XV  will  apply  "  sub- 
ject to  any  special  provision  otherwise  enacted,"  where  the  Parliament 
of  Canada  has  legislative  authority.  So  an .  appeal  from  a  summary 
conviction  under  the  Lord's  Day  Act  in  force  in  Nova  Scotia  prior  to 
Confederation  and  remaining  unrepealed  is  controlled  by  the  provisions 
of  Part  XV  and  not  by  the  Provineial  Summary  Convietions  Act  aa  the 
subject  of  Sunday  Observance  is  a  part  of  the  criminal  l%w.  R.  v. 
Bellefontaine,  (1914)  22  Can.  Cr.  Cas.  140;  Attorney-General  v.  Hamil- 
ton By.  Co.  (1903)  7  Can.  Cr.  Cas.  331,  [1903]  A.C.  524;  Ouimet  v. 
Basin,  20  Can.  Cr.  Cas.  458,  46  S.C.B.  502;  B.  v.  Laity,  21  Can.  Cr. 
Cas.  417,  18  B.C.B.  443. 

Suh-sec.  (h) — "Authority  to  make  any  order  for  the  payment  of 
money  or  otherwise  "] — The  Indian  Act,  B.S.C.,  ch.  81,  makes  provision 
for  the  seizure  of  trees  cut  without  authority  on  Indian  lands  or  on  a 
reserve.  Any  officer  or  agent  acting  under  the  superintendent  general 
of  Indian  affairs  may  make  the  seizure  in  the  name  of  the  Crown,  and 
the  power  of  seizure  includes  the  wood  or  other  products  of  the  trees. 
Any  judge  of  any  superior,  county  or  district  court,  or  any  stipendiary 
magistrate,  police  magistrate  or  Indian  agent,  is  authorized  by  sec  85 
of  that  Act  to  try  and  determine  such  seizures  in  a  summary  way  under 
the  provisions  of  Part  XV  of  the  Criminal  Code. 

Animal  Contagious  Diseases  Act] — Offences  under  this  statute,  B.S.C., 
ch.  75,  arc  by  sec.  48  thereof  to  be  prosecuted  before  any  two  juatiees 
of  the  peace  or  any  magistrate  having  the  power  of  two  justices 
of  the  peace.  This  is  an  oxamplo  iinder  the  first  sub-sec.  of  sec.  707 
of  a  direction  by  the  Act  or  law  ujion  which  the  information  is  framed 
that  two  justices  must  hoar  the  case. 
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Canada  Temperance  Act}— Bee  B.8.C.  1906,  ch.  152;  8tatut-e»  1908 
Canada,  ch.  71;  1910  Canada,  ch.  5S;  1914  Canada,  ch.  53;  1916  Canada, 
ch.  14. 

Dairy  Industry  Actj  1914,  Can.] — Special  enactments  are  niado  by 
I  his  statute  as  to  summary  prosecutions  for  offences  such  as  the  sale  of 
deteriorated  or  diluted  milk  to  a  milk  bottling  establishment  or  to 
manufacturers  of  dairy  products.  The  same  Act  deals  with  the  offences 
of  making  and  selling  butter  substitutes,  oleomargarine,  butterine,  etc., 
and  of  re-manufacturing  butter  to  produce  "  process  butter,"  or  "  reno- 
vated butter,"  and  the  sale  of  "  skimmed  milk  cheese."  4-5  Geo.  V, 
(Can.),  ch.  7. 

Department  of  Bailways  and  Canals'] — By  the  Department  of  Rail- 
ways and  Canals  Act,  B.S.C.,  ch.  35,  sec.  29,  all  pecuniary  penalties 
imposed  thereunder  or  by  any  regulation  made  under  the  authority  of 
that  Act  shall  be  recoverable  with  costs  before  any  justice  of  the  peace 
for  the  district,  county,  or  place  in  which  the  offence  was  committed, 
under  Part  XV  of  the  Criminal  Code,  and  if  sufficient  distress  cannot 
be  found,  and  such  penalty  is  not  forthwith  paid,  such  justice  may, 
by  warrant  under  his  hand  and  seal,  cause  the  person  offending  to  be 
imprisoned  for  such  term  as  such  justice  directs,  not  exceeding  thirty 
days,  nnless  such  penaHy  and  costs  are  sooner  paid. 

Sleciric  Light  Inspection  Act] — See  the  special  provisions  regulating 
procedure  in  offences  against  this  statute  in  B.S.C.,  ch.  88,  sees.  37 
and  38. 

Fisheries  Act,  1914,  Canada] — Except  in  so  far  as  in  the  Fisheries 
Act  18  otherwise  specially  provided,  all  penalties  and  forfeitures  in- 
curred under  it  are  enforceable  under  Part  XV  of  the  Criminal  Code. 

Fish  Inspection  Act,  Canada] — Penalties  under  this  Act,  4-5  Geo.  V, 
ch.  45,  effective  from  May  1,  1915,  are  enforceable  by  sec.  29  thereof 
on  summary  conviction  under  Part  XV  of  the  Criminal  Code. 

Gold  and  Silver  Marking  Act] — Offences  are  punishable  on  summary 
conviction  and  minimum  penalties  provided.  Can.  Stat.  1913,  ch.  19; 
Can.  Stat.  1915,  ch.  15 ;  Can.  Stat.  1918,  ch.  23. 

Immigration  Act  Regulations] — These  regulations  are  enforceable  by 
summary  conviction.  See  Orders-in-Council  of  5  May,  1913  &nd  10  May, 
1913,  printed  with  1914  Canada  Statutes  (page  62  of  Orders). 

Indian  Reserve  Regulations] — Part  XV  of  the  Criminal  Code  applies 
to  proceedings  for  the  imposition  of  punishment  under  regulations  made 
by  Indian  chiefs  in  reference  to  the  control  of  Indian  reserves  under 
sec.  98  of  the  Indian  Act,  B.S.C.,  ch.  81. 

Inland  Revenue  Act] — See  B.S.C.  1906,  ch.  51,  and  amending  Acts; 
E.  V.  Young  [1917]  3  W.W.B.  1066,  24  B.C.B.  482. 

Inspection  and  Sale  Act,  Canada] — For  offences  punishable  on  sum- 
mary conviction  under  the  Inspection  and  Sale  Act  (Can.),  see  B.S.C. 
1906,  ch.  85,  and  amending  Act,  4-5  Geo.  V,  ch.  36,  in  force  January  1, 
1915. 
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Intoricating  Liquors  Act,  Can.l — Oflfeiices  arc  punishable  on  sum- 
mary conviction.  6-7  Geo.  V,  Can.,  ch.  16,  sec.  T. ;  7-8  Geo.  V,  Can., 
ch.  30. 

A  prosecution  for  any  oifenco  under  this  Act  may  1m?  brought  and 
carried  on  and  a  conviction  had  in  the  city,  town  or  other  place  from 
which  any  intoxicating  liquor  is  unlawfully  sent,  shipped,  taken  or 
carried  as  aforesaid.  7-8  Geo.  V,  Can.,  sec.  2,  adding  sees.  4a,  4b,  4c 
and  4d  to  the  principal  Act. 

Migratory  Birds  Convention  Act"] — Offences  are  punishable  on  sum- 
mary conviction,  Can.  Stat.,  1917,  ch.  18,  sec.  12 ;  Convention  with  U.S.A., ' 
December   7,   1916,   for  the   protection   of   migratory  birds  in   Canada 
and  the  United  States. 

Montreal  Pilots  Court] — This  court  has  the  jurisdiction  and  powers 
of  a  stipendiary  or  police  magistrate  for  offences  under  Part  VI  of  the 
Shipping  Act,  R.S.C.,  1906,  ch.  113,  punishable  by  summary  proceedings 
of  Part  XV  of  the  Code.  See  sec.  528  of  the  Shipping  Act.  Penalties 
imposed  under  Part  VI  of  the  Shipping  Act  may  be  prosecuted  sum- 
marily before  a  stipendiary  magistrate,  police?  magistrate  or  two  justices 
of  the  peace,  or  by  civil  action.     See  sec.  560  of  the  Shipping  Act. 

North-West  Territories} — Unless  otherwise  therein  specially  providetl 
proceedings  for  enforcing  any  Territorial  Ordinance  to  the  North-West 
Territories  by  the  fine,  penalty  or  imprisonment,  may  be  brought  sum- 
marily before  the  justice  of  the  peace  under  the  provisions  of  Part 
XV  of  the  Criminal  Code. 

Shipping  Act] — Part  XV  of  the  Code  is  to  apply  to  and  govern 
summary  proceedings  under  the  Shipping  Act,  B.S.C.  1906,  ch.  113. 

Timber  Culling  in  Ontario  and  Quebec] — ^As  to  summary  proceedings 
under  Part  XV  of  the  Code,  see  the  Cullers  Act,  R.8.C.,  ch.  84,  sec.  64. 

Tobacco  Restraint  ^ct]— The  Statute  7-8  Edw.  VII,  Can.,  ch.  73, 
provides  for  the  enforcement  by  summary  conviction  of  its  provisions 
against  the  uflc  of  tobacco  by  juveniles  and  for  the  regulation  of  the 
use  of  automatic  vending  machines  so  that  they  may  not  be  used  by 
children  under  sixteen  to  procure  tobacco  products. 

War  Charities  Act,  1917] — Summary  conviction  procedure  applies, 
but  proceedings,  except  for  offences  against  sec.  9  (protection  of  badges), 
are  not  to  be  instituted  except  with  the  consent  of  the  Secretary  of 
State  of  Canada  or  the  Minister  assigned  to  exercise  powers  under  the 
Act. 

War  llevenue  Act,  1915] — This  affects  the  sale  of  drug  preparations 
and  provides  for  stamps  being  affixed  to  the  packages,  etc.  5  Geo.  V, 
Can.,  ch.  8;  Patenaude  v.  Dub^,  26  Que.  K.B.  431;  Minister  of  Inland 
llevenue  v.  Nairn,  11  O.W.N.  422,  28  Can.  Cr.  Cas.  1;  Ethier  v.  Min- 
ister of  Inland  Revenue,  27  Can.  Cr.  Cas.  12  (Que.). 

Water  Meters  Inspection  Act] — Penalties  are  recoverable  under  this 
statute  on  summary  conviction  before  one  justice  of  the  peace  if  the 
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l>eiiaUy  does  not  exceed  twenty  dollars,  and  before  two  justices  of  the 
peace  if  the  penalty  does  exceed  twenty  dollars,  R.S.C.,  ch.  89,  see.  33. 

WeigMs  and  Measwes  Act] — Subject  to  the  provisions  of  the 
Weights  and  Measures  Act,  ILS.C.,  ch.  52,  Pt.  XV  of  the  Code  applies 
to  all  prosecutions  for  penalties  thereunder. 

White  Phosphorus  Matches  Act,  Canada] — Penalties  under  this  Act, 
4-5  Geo.  V  (Can.),  ch.  12,  are  recoverable  on  summary  oonviction.  Hec. 
5  prohibits  the  sale  or  use  of  matches  made  with  white  phosphorus. 

Jurisdiction, 

Hearing  to  be  by  one  or  more  Justices. — May  be  by  one  Justice 
unless  special  Act  provides  otiierwise. 

707.  Every  complaint  and  information  shall  be  heard,  tried, 
determined  and  adjudged  by  one  justice  or  two  or  more  justices 
as  directed  by  the  At»t  or  law  upon  which  the  complaint  or 
information  is  framed  or  by  any  other  Act  or  law  in  that  behalf. 

2.  If  there  is  no  such  direction  in  any  Act  or  law  then  the 
(complaint  or  information  may  be  heard,  tried,  determined  and 
adjudged  by  any  one  justice  for  the  territorial  division  where 
the  matter  of  the  complaint  or  information  arose :  Provided  that 
every  one  who  aids,  abets,  counsels  or  procures  the  commission 
of  any  offence  punishable  on  summary  conviction,  may  be  pro- 
ceeded against  and  convicted  either  in  the  territorial  division 
or  place  where  the  principal  offender  may  be  convicted,  or  in 
that  in  which  the  offence  of  aiding,  abetting,  counselling  or 
procuring  was  committed. 

Origin]— Sec.  842,  Code  of  1892;   R.S.C.  1886,  ch.  178,  sec.  4. 

Every  complaint  and  information] — The  words  "every  complaint  or 
information "  mean  a  complaint  or  information  under  the  summary 
convictions  clauses.     R.   v.  Edwards    (1898),  2   Can.  Cr.   Cas.   96,   100 

(Ont.). 

Mandamus  to  justice  to  hear  and  determine] — In  cases  where  a 
niagistrate  has  authority  to  hear  and  determine  a  matter,  but  refuses 
to  do  so  to  the  frustration  of  justice,  the  court  has  jurisdiction  in  the 
exercise  of  its  mandatory  authority  to  direct  him  to  hear  and  determine. 
But  while  the  case  is  under  consideration  by  him  the  court  will  not 
issue  a  mandamus  to  control  his  conduct  of  the  case,  or  to  prescribe 
to  him  the  evidence  which  he  shall  receive  or  reject  as  the  case  may  be. 
B,  v.  Carden  (1879),  5  Q.B.D.  1,  5;  R.  v.  Connolly  (1891),  22  Ont.  R. 
220,  226;  R.  v.  Case,  7  Can.  Cr.  Cas.  204;  and  see  Wong  Tun,  10  W.W.R. 
15;  R.  v.  Fields  [1917]  1  W.W.R.  149  (Alta.) ;  Collison  v.  Kokatt 
(1915),  8  W.W.R.  561,  32  W.L.R.  245. 
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Where  an  applicant  seeks  relief  by  way  of  prerogative  order  of  manda- 
mua  the  proceedings  should  be  styled  in  the  name  of  the  sorereign  ex  rela- 
tione the  applicant  against  the  respondent;  in  such  a  case  the  applicant 
must  have  a*  legal  right  to  the  performance  of  some  duty  of  a  public,  and 
uot  merely  of  a  private,  character,  and  there  must  be  no  other  effective 
lawful  method  of  enforcing  his  rights.  Frankel  v.  Winnipeg,  3  W.W.R. 
405,  23  Man.  B.  296;  Hutchings  v.  Canada  National  [1917]  2  W.W.R. 
41 ;  and  see  sec.  576  and  notes  to  same. 

**  Heard,  tried,  determined  and  adjudged**]-  -Where  two  justices  are 
required  by  the  special  Act,  both  must  Attend  to  give  judgment;  it  i.i 
not  enough  for  one  to  attend  and  read  a  conviction  signed  by  lK)th.  B.  v. 
Haines,  ejr  parte  McCorquindale  (1908),  39  N.B.B.  49.  Hut  acts  pre- 
liminary to  the  hearing  and  subsequent  to  the  adjudication  may  lie  done 
by  one  justice.    Code  see.  708. 

If,  ou  the  bearing,  counsel  for  the  complainant  and  for  the  accused 
agree  that  judgment  may  be  served  without  fixing  a  date  for  same,  other 
(lian  that  the  decision  shall  be  given  within  one  week,  and  shall  be 
notified  to  the  respective  solicitors,  and  the  magistrate  acquiesces  in 
and  conforms  to  such  arrangement,  he  does  not  thereby  lose  jurisdiction, 
and  a  conviction  made  within  the  week  should  not  be  set  aside.  B.  v. 
McKenzie,  44  N.S.B.  474,  17  Can.  Cr.  Cas.  372. 

It  is  not  competent  for  magistrates,  where  an  information  charges 
an  offence  whicli  they  have  no  jurisdiction  to  try  summarily,  to  convert 
tlie  charge  into  one  which  they  have  jurisdiction  to  try  summarily,  and 
to  so  try  it  ou  the  origiiml  information.  R.  v.  Dungey,  5  Can.  Cr.  Cas. 
:\hI  2  O.L.R.  223. 

"By  one  justice  or  two  or  more  justices  as  directed,"  etc.] — Apart 
from  any  statutory  provision  a  charge  need  not  be  laid  or  dealt  with 
l)y  the  nearest  justice.     B.  v.  Tally,  (1915)   7  W.W.B.  1178. 

Where  two  justices  are  specified  in  the  special  Act,  they  may  ask 
another  or  otiiers  to  sit  with  them  and  take  part  in  the  triaL  Such 
statutes  are  construed  as  providing  a  minimum  number  of  justices  and 
not  as  interfering  with  a  recognized  practice  to  call  in  other  justices. 
So  also  where  a  single  justice  may  try  the  case  as  he  may  where  there 
is  no  direction  to  the  contrary,  it  is  held  that  he  may  call  in  other 
justices  to  sit  with  him  and  assist  in  the  adjudication,  and  a  conviction 
made  and  signed  by  them  all  is  valid.    B.  v.  Leconte,  11  O.L.B.  418. 

When  an  accused  person  is  summoned  to  appear  before  a  justice  of 
tlie  peace  having  jurisdiction  to  conduct  tlie  proceedings,  other  justices 
of  the  pea^e  are  not  entitled  to  be  associated  with  the  summoning 
justice,  except  at  the  latter's  re(iuest.  R.  v.  McBae  (1897),  2  Can.  Cr. 
Cas.  49,  28  O.R.  569. 

A  summary  conviction  by  the  magistrate  who  summoned  the  accused 
and  heard  the  charge  will  be  supported,  although  three  other  magistratea 
attended  the  hearing  and  purported  to  dismiss  the  charge,  if  the  latter 
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magistrates  sat  without  the  request  or  consent  of  the  summoning  magis- 
trate.    R.  V.  McRae,  supra. 

Under  various  statutes  of  speeial  application  certain  officials  have 
the  powers  of  two  justices  as  regards  prosecutions  under  the  special 
statute  affeeting  his  line  of  duty,  for  instance  the  Indian  Act. 

Summary  conviction  before  two  justices  of  the  peace,  with  a  penalty 
of  from  $50.00  to  $1,000.00,  is  provided  under  the  Immigration  Act, 
im.G.,  ch.  93,  sec.  45,  for  false  representation  to  induce  or  deter  immi- 
gration into  Canada. 

A  parish  court  commissioner  ajjpointed  under  the  laws  of  New  Bruns- 
wick with  the  power  of  two  justices  of  the  peace  is  authorized  to  try 
prosecutions  under  the  Canada  Temperance  Act* and  is  a  "  magistrate  " 
under  sec.  131  thereof,  which  confers  jurisdiction  on  magistrates  having 
the  power  of  two  justices.  £x  p.  Mouahan,  17  Can.  Cr.  Cas.  53,  sub 
nom.    B.  V.  Alexander,  Ex  parte  Monahan,  39  N.B.B.  430. 

Judicial  acts  of  magistrate  mmt  be  done  within  territorial  Juriadic- 
twH} — A  justice  of  the  peace  cannot  exercise  his  judicial  functions  out- 
side the  limits  of  his  territorial  jurisdiction.  R.  v.  Hughes,  17  N.8.B. 
194. 

"  Territorial  division  where  the  matter  of  the  complaint  or  informa- 
tion arose"} — These  words  in  the  second  sub-sec.  of  sec.  707  apply  to 
^  the  venue  if  there  is  no  direction  to  the  contrary  contained  in  the 
statute  which  declares  the  offence  or  in  some  other  law  applicable  to 
the  case;  see  &.  Vw  Dowling,  17  Ont.  R.  698.  An  example  of  a  more 
extended  jurisdiction  is  contained  in  the  Animal  Contagious  Diseases 
Aet,  B.S.C.  (1006),  oh.  75,  under  see.  47,  of  which  it  is  directed  that 
offences  against  that  Act  or  against  official  regulations  made  thereunder 
may  be  prosecuted  or  tried  either  in  the  place  in  which  such  offence  was 
committed  or  in  any  place  in  which  the  person  charged  happens  to  be. 

A  summary  conviction  for  an  offence  in  the  magisterial  district  is 
not  supported  by  evidence  which  designates  the  locality  of  the  offenee 
by  a  name  .which  applies  to  a  section  of  country  extending  partly  within 
the  limits  of  the  magisterial  district  and  partly  outside  of  such  limits; 
it  will  not  be  presumed  that-  the  portion  of  the  designated  locality 
within  the  magistrate's  jurisdiction  was  intended.  R.  v.  Oberlander 
(1910)    16  Can.  Cr.  Cas.  245,  15  B.C.B.  134. 

The  creation  by  statute  of  a  new  judicial  district  gives  to  the  officers 
of  the  new  district  exclusive  jurisdiction,  and  there  is  not  concurrent 
jurisdiction  remaining  in  judicial  officers  of  the  former  territory  from 
]mrt  of  which  the  new  district  was  formed.  R.  v.  Harrington  (1910), 
17  Can.  Cr.  Oas.  62,  16  O.W.R.  169. 

Provincial  justices  hound  by  duties  imposed  by  federal  law] — The 
decision  in  re  Vancini,  34  S.C.R.  621,  must  be  accepted  as  affirming  the 
principle  that  the  Dominion  Parliament  can,  in  matters  within  its 
sphere,    impose   judicial    duties    upon    any   subjects   of   the   Dominion. 
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whether  they  be  officials  of  provineial  eourta,  other  officials  or  private 
citizens.     B.  v.  Le  Bell  (1909)  39  N.B.B.  468,  476. 

A  federal  law  may  confer  trial  jurisdiction  upon  justices  in  respect 
of  offences  under  federal  authority,  although  the  justices  are  appointed 
by  the  province  and  not  by  the  Donunion.  R.  v.  Wipper,  34  N.8.B. 
202;  re  Vanciui,  34  8.C.B.  621. 

Magistrate  with  power  of  two  jugtices} — See  Code  sees.  2  (18)  and 
604.  Sub-section  (2)  of  sec.  18  declares  that  a  "  justice"  means  a 
justice  of  the  peace,  and  also  a  police  magistrate,  a  stipendiary  magis- 
trate, and  any  person  *'  having  the  power  or  authority  "  of  two  or  more 
justices  of  the  peace.  And  by  sec.  604  under  tiie  heading  of  "powers 
general  of  certain  officials"  (Part  XII),  police  magistrates  and  district 
magistrates  {inter  alia)  and  every  magistrate  **  authorized  by  the  law 
of  the  province  in  which  he  acts  to  perform  acts  usually  required  to  be 
done  by  two  or  more  justices,"  may  do  aUme  whatever  is  authorized  by 
the  Code  to  bo  doue  by  any  two  or  more  justices. 

A  stipendiary  magistrate  is  none  the  less  a  justice  of  the  peace 
liecaiLse  he  receives  a  stipend,  nor  is  he  any  the  less  a  justice  became 
the  policy  of  the  legislature  has  been  to  give  him  the  powers  of  two 
justices  in  order  to  facilitate  the  transaction  by  him  of  the  business 
which  would  otherwise  fall  on  the  other  justices.  B.  v.  MoFadden  (1885), 
0  N.IS.B.  426. 

The  fact  that  a  man  is  a  police  magistrate  does  not  debar  him  from 
calling  in  another  justice  of  the  peace  to  sit  with  him  in  a  ease  where 
two  justices  or  a  magistrate  with  powers  of  two  justices  are  re(|aired; 
;uid  there  is  uotliing  to  oust  the  general  jurisiliction  of  justices  in  the 
fact  that  a  stipendiary  magistrate  has  been  appointed  for  the  district, 
if  his  authority  is  not  specifically  made  exclusive.  B.  v.  Irwin,  16 
O.L.R.  454. 

Where  a  magistrate  with  the  powers  of  two  justices  is  presiding  and 
another  justice  sits  with  him,  but  withdraws  from  taking  any  part  in 
the  decision  on  their  differing  in  opinion,  the  conviction  by  the  stipen- 
diary alone  will  be  authorized  if  he  might  legally  have  conducted  the 
hearing  alone.  K,  v.  Tliomns,  ex  parte  O'Hare  11914]  1  K.B.  32,  23 
Cox  (J.C.  687. 

Suhstitutc  jiuitices  empowered  for  emergencies] — Where  justices 
make  a  siiniinnry  conviction  which  they  liave  jurisdiction  to  make  only 
if  ju'tiiig  nt  the  reciuest  of  the  police  magistrate,  or  in  case  of  hia 
alK««Micc  or  illness,  the  conviction  should  properly  show  on  its  face  the 
fact  on  which  their  jurisdiction  depends.  H.  v.  Ackers  (No.  3),  16  Can. 
Cr.  Cas.  222,  21  O.L  R.  187;  R.  v.  Duering,  2  O.L.B.  593,  5  Can.  Cr.  Caa. 
135.  But  the  defect  may  not  V>e  fatal.  Code  sees.  1120,  1124,  B.  v. 
Ackers,  21  O.L.R.  187;  B.  v.  Tally  (1915),  7  W.W.B.  fl78,  23  Can.  Cr. 
Cas.  449  (Alta.) ;  B.  v.  McGregor,  26  Ont.  B.  115,  2  Can.  Cr.  Cas.  410; 
R.  V.  Perrin,  16  Ont.  B.  446. 
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A  deputy  Btipendiafy  in  Nova  Scotia  appointed  by  a  town  council 
under  B.S.N.S.,  ch.  71,  seo.  115,  has  jurisdiction  only  in  the  event  of  the 
stipendiary's  absence  from  town  or  of  incapacity,  through  illness,  in- 
terest, or  otherwise,  of  the  stipendiary.  B.  ▼.  Morris,  16  Can.  Or.  Cas. 
1  (N.8.). 

The  city  of  Monoton  Incorporation  Act,  53  Vict.  (N.B.),  ch.  60, 
sec.  65,  proTided  that  a  sitting  magistrate  may  act  for  the  police  magis- 
trate of  the  city  of  Moncton  when  he  is  temporarily  absent  or  ill,  or  "  is 
aay  way  disqualiiied  by  being  a  witness,  or  from  relationship  or  other- 
wise." It  was  held  that  a  conviction  by  a  sitting  magistrate  stating 
that  he  was  acting  for  the  police  magistrate,  *'  he  being  disqualified," 
and  not  alleging  the  grounds  of  disqualification,  was  sufficient  on  its 
face.    B.  V.  Steeves ;  Ex  parte  Qallagher,  39  N.B.B.  4, 15  Can.  Cr.  Cas.  239. 

A  statute  authorizing  another  magistrate  to  act  in  tlie  place  of  a 
police  magistrate  in  the  latter's  ''  absence "  is  to  be  construed  as  con- 
ferring jurisdiction  in  a  case  in  which  the  police  magistrate  was  unable 
to  preside  because  his  attendance  was  required  before  another  tribunal 
and  asked  the  other  magistrate  to  sit  for  him,  and  this  notwithstanding 
the  presence  of  the  police  magistrate  in  the  courtroom  during  a  part  of 
the  proceedings.  Ex  parte  Cormier  (1909)  17  Can.  Cr.  Cas.  179  (N.B.) ; 
Bninet  v.  The  King  (1918)    57  8.C.R.  83,  30  Can.  Cr.  Cas.  16. 

In  Cormier's  case  an  affidavit  of  the  police  magistrate  was  read, 
giving  his  reasons  for  being  absent  and  saying  that  in  consequence  of 
his  enforced  absence  from  the  court  he  asked  the  sitting  magistrate  to 
attend  to  the  business  of  the  court.  The  absence  intended  by  the  Act, 
53  Vict.  (N.B.),  ch.  60,  sec.  65,  is  not  actual  absence  from  the  juris- 
diction or  even  from  the  place  of  trial,  but  it  includes  inability  to 
attend  to  the  business  of  the  court,  through  his  necessary  attendance 
at  an  official  enquiry  under  a  commission. 

Absence  may  mean  absence  from  the  bench,  not  necessarily  absence 
from  the  court  or  jurisdiction.  Brunet  v.  The  King,  57  S.C.B.  83; 
Bryne  v.  Arnold,  24  N.B.B.  161  at  p.  164;  Reg.  v.  Perkin,  7  Q.B.  165; 
and  see  ex  jwrte  Qallagher,  39  N.B.R  4;  Beg.  v.  McDonald,  5  Can. 
Cr.  Cas.  97.  It  is  an  ambiguous  term;  Brunei  v.  The  King,  supra; 
and  in  some  cases  may,  an<l  in  others  may  not,  import  prior  presence. 
Brunet  v.  The  King,  supra;  Asbury  v.  KIHh  |i89aj  A.C.  339,  345; 
Buchanan  v.  Uut-ker,  9  Eaut  192. 

Whore  the  statute  confers  powers  on  the  substitute  magistrate  in  case 
«f  the  other's  *' absence  or  inability  to  act,"  the  word  absence  should 
he  construed  as  meaning  something  different  from  "  inability  to  act " ; 
and  as  connoting  physical  non-presence  from  whatever  caose.  Brunet 
v.  The  King,  (1918)  57  S.C.B.  83.  30  Can.  Cr.  Cas.  16,  24;  see  5  Geo. 
V  (Que.),  ch.  52,  sec.  3,  B.S.  Que.,  art.  3262  (a). 

Where  a  magistrate  refrains  from  trying  a  case  on  the  ground  of 
personal  objection  on  the  part  of  a  relative  of  the  aecnsed,  he  may  be 
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taken  to  have  inferentially  consented  and  requested  the  magistrate,  who 
did  actually  try  the  case,  to  so  do.    E.  v.  Tally  (1915)    7  W.W.R.  1178. 

Magistrates  appointed  with  exclusive  jurisdiction} — The  appointment 
of  a  county  police  magistrate  does  not  necessarily  supersede  a  like 
previous  appointment  of  another  person,  but  both  will  have  jurisdiction 
unless  the  latter  appointment  is  expressed  to  be  in  the  place  and  stead 
of  the  former.  B.  v.  Spellmau  (1906)  12  Can.  Cr.  Cas.  99,  13  CUIL 
43;  and  see  fi.  v.  Holmes,  12  Can.  Cr.  Cas.  235,  14  O.L.B.  124;  Hunt, 
qui  tarn,  v.  Shaver,  22  A.R.  (Out.)  202;  Bobertson  v.  Freeman,  22 
U.C.Q.B.  298;  Smyth  v.  Latham,  9  Bing.  692. 

JJe  facto  justices] — A  conviction  made  by  a  de  facto  justice  of  the 
peace  who,  in  good  faith,  exercises  his  function,  will  not  be  set  aside 
although  ho  has  not  complied  with  all  the  formalities  relative  to  his 
(jualifieation.     Hogle  v.   Bockwell,  20  Que.  S.C.  309. 

As  to  de  facto  officers  generally,  see  O'Neil  v.  Attorney -General, 
(1896)  26  S.C.B.  122,  1  Can.  Cr.  Cas.  303;  Haudfield  v.  College  of 
Physicians,  45  Que.  S.C.  140. 

Exclusive  jurisdiction  of  first  justice  taking  up  the  case] — It  is  a 
principle  od;  law  that  where  magistrates  duly  authorized  act  in  any 
matter  within  their  jurisdiction,  their  doing  so  excludes  the  jurisdiction 
ol  all  other  justices;  and  the  acts  of  other  justices,  except  in  conjunc- 
tion with  the  first,  are  void.  Glen  on  Summary  Jurisdiction  (6th  ed., 
1887;,  page  32. 

By  statute  ch.  5  of  1907  (Alta.),  s.  0,  amending  the  Act  respecting 
police  magistrates  and  justices  of  the  peace  (Alta.),  it  is  enacted  that: 
'*  Jurisdiction  in  any  particular  case  shall  exclusively  attach  in  the  first 
justice  of  the  peace  or  where  more  than  one  justice  is  required  the 
first  justices  to  the  required  number  duly  authorized  who  has  or  have 
possession  and  cognizance  of  the  fact:  Provided  that  at  the  request 
of  any  such  justice  or  at  the  unanimous  request  of  any  such  justices 
where  more  than  one  justice  is  required  any  other  justice  or  justices 
may  rake  part  in  any  case." 

S.  9,  s-s.  (5)  of  ch.  13,  1906  (Alta.),  declares  that  "It  shall  not  be 
neceissary  for  the  police  magistrate  or  justice  who  acts  before  or  after 
the  hearing  to  be  the  police  magistrate  or  justice  or  one  of  the  justices 
by  whom  the  case  is  to  be  heard  and  determined." 

Under  the  Alberta  statutes  it  has  been  held  that  where  a  police 
magistrate  requests  another  magistrate  to  take  an  information,  and 
intimates  that  he  will  take  sole  charge  of  the  rest  of  the  case,  the 
ncqniescence  of  the  magistrate  is  equivalent  to  a  counter  request  that 
the  police  magistrate  will  take  charge  of  the  hearing.  B.  v.  Cruik- 
ahanks  (1914),  6  W.W.B.  524,  23  Can.  Cr.  Cas.  23,  7  Alta.  L.B.  92,  27 
W.L.B.  759. 

Presence  of  (iccused  and  jurisdieUon  over  offence] — 

In  Reg.  V.  Hughes,  4  Q.B.D.  614,  48  L.J.M.C.  151,  a  warrant  waa 
issued  informally  and  without  oath ;  the  defendant  having  no  knowledge 
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of  the  defect,  made  no  objection  to  the  hearing  of  the  charge.  After 
being  twice  argued  in  the  court  for  Crown  eases  reserved,  it  was  decided 
that  where  a  charge  is  made  in  the  presence  of  the  accused,  wlio  is  then 
and  there  called  to  answer  it^  it  is  immaterial,  so  far  as  the  jurisdiction 
of  the  justices  to  hear  that  charge  is  concerned,  whether  the  accused  is 
before  them  voluntarily  or  otherwise,  or  on  a  legal  or  illegal  process. 
Iiator,  Lord  Coleridge,  C.  J.,  in  commenting  on  the  authorities  cited  for 
the  above  proposition,  says  in  Dixon  v.  Wells,  125  Q.B.D.  249,  255,  59 
If.J.M.C.  116:  "First,  in  all  the  cases  to  which  our  attention  has  been 
called,  there  was  no  protest  made  by  the  person  who  appeared,  and  the 
courts  said,  applying  a  well-known  rule  of  law  expounded  centuries  ago, 
that  faults  of  procedure  may  generally  be  waived  by  the  persons  affected 
by  them.  They  are  mere  irregularities,  and  if  one  who  may  insist  on 
them  waives  them,  submits  to  the  judge  and  takes  his  trial,  it  is  after- 
wards too  late  for  him  to  question  the  jurisdiction  which  he  might  have 
questioBed  at  the  time.  ,  .  .  Although  the  fact  of  his  protest  ought 
to  be  a  complete  answer  to  the  assumed  jurisdiction,  I  cannot  disguise 
from  myself  the  fact  that  from  the  language  of  many  of  the  judges 
in  Beg.  v.  Hughes,  4  Q.B.D.  614 — ^although  perhaps  not  necessary  for 
the  decision  of  the  case — and  the  judgments  of  Erie,  C.J.,  and  Black- 
bum,  J.,  in  Beg.  v.  Shaw,  34  L.J.M.C.  169,  they  seem  to  assume  that 
if  the  two  conditions  precedent  of  the  presence  of  the  accused  and  juris- 
diction over  the  offence  were  fulfilled,  his  protest  would  be  of  no  avail. 
It  would  have,  been  easy  to  say  that  a  protest  would  have  made  a 
difference;  but  I  find  no  such  qualifieation  in  Beg.  v.  Hughes,  although 
something  like  that  is  said  in  one  of  the  eases^' 

It  ifl  pointed  out  in  re  Paul  (No.  2)  (1912),  2  W.W.R.  927,  that 
the  effectiveness  of  a  protest  is  recognised  both  in  Dixon  v.  Wells, 
supra,  and  in  Pearks  v.  Richardson   [1902]   1  K.B.  91,  71  L.J.K.B.  18. 

Even  if  the  defendant  had  not  by  entering  upon  a  full  defence 
waived  the  irregularity  in  the  summons  and  his  right  to  an  adjourn- 
ment (sec.  724),  the  refusal  of  an  adjournment  would  not  go  to  the 
jurisdiction;  R.  v.  Le  Bell,  ex  parte  Farris  (1910),  39  N.B.R,  468,  473; 
unless  under  circumstances  which  made  it  a  denial  of  the  right  to  make 
defence  and  contrary  to  natural  justice.  R.  v.  Irwing,  18  O.L.R.  320, 
14  Can,  Cr.  Cas.  489. 

B.  V.  Hughes,  supra,  was  applied  in  R.  v.  Hanley  (1917),  41  O.L.R. 
177,  30  Can.  Cr,  Cas.  63,  to  a  prosecution  under  a  provincial  law,  it 
being  held  that  it  was  unnecessary  because  of  the  law  laid  down  in  R. 
V.  Hughes,  to  consider  an  objection  raised  to  a  summary  conviction 
imder  the  Ontario  Temperance  Act,  6  Geo.  V,  Ont.,  eh,  50,  sec.  41,  on 
the  ground  of  the  accused  having  been  wrongfully  arrested  without 
warrant. 

See  also  ex  parte  Qiberson,  34  N.B.R.  538;  R  v.  Hurst,  7  W.W.R. 
994,  23  Can.  Cr.  Cas.  389;  re  Paul  (No.  1),  (1912)  2  W.W.B.  892. 
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Commissifnters  of  Domiaiion  police] — The  Dominion  Police  Act,  R.S.C. 
1906,  ch.  92,  authorises  the  appointment  under  federal  authority  of 
commissioners  of  police  for  anj  district  territory  or  province,  but  pro- 
vides that  every  such  commissioner  shall  be  subject,  except  as  the  Act 
provides  otherwise,  to  the  law  of  the  particular  province  or  territory 
respecting  police  magistrates  and  the  office  of  justice  of  the  ]>eace. 
K.8.C.  1906,  ch.  92,  sec.  3.  Each  commissioner  is  to  perform  such  duties 
OS  the  Governor  in  (Council  may  assign,  and  keep  minutes  of  every  pro- 
ceodiug  liad  before  him.    8ec.  5.  • 

Every  such  commissioner  of  police  shall,  for  the  purpose  of  carrying  out 
the  criminal  laws  and  other  laws  of  Canada  only,  have  and  exercise,  with- 
in the  limits  of  his  jurisdiction:  (a)  All  the  powers  and  authority,  rights 
and  privileges  by  law  appertaining  to  justices  of  the  peace  generally; 
(0)  within  any  province,  all  the  powers  and  authority,  rights  and 
privileges  by  law  apppertaining  to  police  magistrates  of  cities  in  the 
same  province;  {c)  in-  any  of  the  territories  Of  districts  of  Canada,  all 
the  powers  and  authority,  rights  and  privileges  by  law  appertaining  to 
stipendiary  magistrates  in  the  same  district  or  territory.  R.B.O.  1906, 
ch.  92,  sec.  3. 

The  authority  so  conferred  has  been  held  to  be  within  the  legislative 
powers  of  Parliament.  Ex  parte  Le  Bell,  16  Can.  Cr.  Cas.  363,  39 
N.B.B.  468 ;  re  Vancini,  8  Can.  Cr.  Cas.  228,  34  8.C.B.  621. 

Juiwnile  courts] — Where  juvenile  courts  have  been  established  under 
tiie  Juvenile  Delinquents  Act,  Can.,  1908,  eh.  40,  as  amended  by  1912, 
ch.  30,  and  1914,  ch.  39,  its  provisions  will  control  as  to  trials  of  chil- 
dren under  sixteen  years  of  age. 

Nova  Scotia  magistrates] — Two  justices  of  the  peace  appoiuted  for 
the  entire  county  and  holding  a  session  at  the  police  office  established 
in  an  incorporated  town  within  the  county  under  the  Towns  Incor- 
poration Act,  N.S.,  have  concurrent  jurisdiction  with  the  stipendiary 
magistrate  of  the  town  to  try  a  charge  of  selling  intoxicating  liquor  in 
contravention  of  the  Nova  Scotia  Temperance  Act,  1910.  B.  v.  Coady, 
23  Can.  Cr.  Cas.  484;  B.  v.  Giovanetti,  5  Can.  Cr.  Cas.  157,  34  N.S.B, 
505. 

Ontario  police  magistrates] — Under  the  Police  Magistrates  Act,  Out., 
conferring  power  on  the  Lieutenant-Governor  in  Council  to  appoint  police 
magistrates,  the  oflfective  act  of  appointment  is  the  Order-in-Council, 
and  police  magistrates  so  appointed  have  jurisdiction  to  act  as  such 
before  their  commissions  are  issued.  B.  v.  Keedy,  18  O.L.B.  1,  14  Can. 
(!r.  Cas.  256.  A  police  magistrate  for  a  tovrn  correctly  describes  himself 
as  making  the  conviction  as  police  magistrate,  although,  in  making  it,  he 
was  acting  in  his  capacity  as  cx-officio  justice  of  the  peace  for  the 
district  or  county  in  Avhich  the  town  was  situate.  B.  v.  Beedy,  18  O.L.R. 
1,  14  Can.  Cr.  Cas.  256. 

A  police  magistrate  can  only  sit  as  such  within  the  limits  of  the 
territory  for  which  he  is   appointed.     When   sitting   elscfwhere   in   the 
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county,  by  virtue  of  his  cx-offlcio  status  as  a  justice  of  the  peace  under 
the  Police  Magistrates  Act  (Ont.)  he  may  exercise  the  powers  of  two  or 
more  justices  of  the  peace,  thouf^li  not  then  sitting  as  police  magistrate. 
When  sitting  elsewhere  than  in  the  city  or  to^vn  for  which  he  is  police 
magistrate,  though  not  divested  of  his  individuality  as  a  police  magis- 
trate, and,  in  fact,  exercising  jurisdiction  because  he  is  a  police  magis- 
trate, and  therefore  ex-officio  a  justice  of  the  peace  for  the  county 
his  powers  and  jurisdiction  are  merely  those  of  two  or  more  justices  of 
the  peace;  and  what  two  or  more  justices  of  the  peace  are  not  authorized 
to  do  he  may  not  do.  If  a  police  magistrate  for  a  city  or  town  were 
empowered  to  sit  as  and  to  exercise  the  fnnetions  and  jurisdiction  of  a 

police  magistrate  throughout  the  entire  county  in  which  such  city  oi 
town  is  situate,  though  his  commission  should' purport  to  appoint  him 
police  magistrate  for  the  city  and  town  only,  it  would  in  fact  make 
him  police  magistrate  for  the  county  and  every  part. of  it.  This  is  not 
the  effect  of  the  statutory  extension  of  his  jurisdiction  as  a  justice 
of  the  peace.    R.  v.  Holmes,  14  O.L.B.  124,  12  Can.  Or.  Cas.  235  at  230: 

Begina  v.  Gully  (1891),  21  O.B.  219;  R.  v.  Riley,  12  P.R.  98,  104;  B.  v. 

Mclioan,  3  Can.  Cr.  Cas.  323 ;  Hunt  v.  Shaver,  22  A.R.  202 ;  R.  v.  Duerin^, 

2  O.L.B.  593,  5  Can.  Cr.  Cas.  135. 

Quebec  mo^wtratcs]— Special  powers  are  conferred  by  sec.  604  on 

certain  judges  and  'magistrates,  including  judges  of  the  sessions  courts 

at  Montreal  and  Quebec,  to  do  alone  whatever  is  authorized  by  the  Code 

to  be  done  by  any  two  or  more  justices. 
'   In  the  absence  of  a  special  enactment,  the  Court  of  King's  Bench 

in  Quebec  has  no  concurrent  jurisdiction  to  try  offences  punishable  on 

summary  conviction.    R.  v.  Beauvais,  28  Que.,  B.C.  498,  7  Can.  Cr.  Cas. 

494. 

Jurigdiction  over  corporations] — Proceedings  under  Part  XV  may  be 

tal^en  against  a  corporation.     Code  sec.  720a  ('8-9  Edw.  VII,  Can.,  ch. 

9,  sec.  2);   Interpretation  Act,  R.8.C.  1906,  ch.  1;   R.  v.  Toronto  Ry. 

Co.   (1898)    26  A.R.  491    (Ont);   R.  v.  Dominion  Coal  Co.,  41  N.8.R, 

149.     A  decision  contra  in  ex  parte  Woodstock  Electric  Light  Co.,  34 

N.B.R.  467,  is  superseded  by  the  new  sec.  720a. 

One  Justice  may  do  all  acts  before  and  after  hearing.— Justices  mnst 
be  present  together  when  acting. 

708.  Any  one  justice  may  receive  tlie  information  or  com- 
plaint, and  grant  a  summon8  or  warrant  thereon,  and  isj^ue  \\\i^ 
8ammon.s  or  warrant  to  compel  the  attendance  of  any  witnesses 
for  either  party,  and  do  all  other  acts  and  matters  necessary 
preliminary  to  the  hearing,  even  if  by  the  statute  in  that  behalf 
it  is  provided  that  the  information  or  complaint  shall  be  heard 
and  determined  by  two  or  more  justices. 
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2.  After  a  case  lias  bemi  heard  and  detenuined  one  justice 
may  issue  all  warrants  of  distress  or  eonimitment  thereon. 

3.  It  shall  not  be  necessary  for  the  justice  who  acts  before  or 
after  the  hearing  to  be  the  justice  or  one  of  tlie  justices  by  whom 
the  case  is  to  be  or  has  been  heard  and  determined. 

4.  If  it  is  required  by  any  Act  or  law  that  an  information 
or  complaint  shall  be  heard  and  determined  by  two  or  more 
justices,  or  that  a  conviction  or  order  shall  be  made  by  two  or 
more  justices,  such  justices  shall  be  present  and  acting  together 
during  the  whole  of  the  hearing  and  determination  of  the  case. 

Ongriu]— 8oc.  842,  Code  of  1892. 

**  Justice  *''\ — Boe  ilefiBitiou  in  sec.  2   (18). 

Sub-sec.  3 — Jurisdiction  before  and  after  hearinffi — ^Thia  enactment 
has  reference  to  cases  in  which  there  is  both  a  hearing  and  a  deter- 
mination of  the  information  or  complaint;  and  has  no  reference  to  pre- 
liminary enquiries  for  indictable  offences,  the  procedure  governing  which 
18  to  he  found  in  Part  XIV.  Re  Holman  and  Rea  (No.  2),  27  O.L.R. 
432,  23  O.W.R.  428,  4  O.W.N.  434,  21  Can.  Cr.  Cas.  11,  reversing  re 
Holman  and  Rea  (No.  1),  4  O.W.N.  207,  21  Can.  Cr.  Cas.  7. 

Under  sub-sec  (3)  it  is  not  noeessary  that  the  justice  who  took  the 
information  should  also  try  the  charge  when  the  proceedings  are  under 
Part  XV  of  the  Code.  The  statutory  form  of  summons  is  one  requiring 
the  accused  to  attend  before  the  justice  issuing  the  same  "or  before 
such  other  justice  or  justices  of  the  peace  for  the  same  county  as  shall 
then  be  there."  Code  form  5.  The  other  justice  must,  however,  have 
the  necessary  jurisdiction  to  act  in  respect  of  the  particular  ease,  and 
it  is  not  unusual  to  find  restrictions  in  that  respect  enacted  by  the  pro- 
vincial legislature  under  whose  authority  the  appointments  of  justices, 
as  well  as  of  police  magistrates,  are  made.  So  where  jurisdiction  is  by 
a  provincial  law  to  attach  exclusively  to  the  first  justice  taking  cog- 
nizance of  the  case,  but  at  his  request  another  justice  may  take  part,  an 
implied  request  is  sufficient.  R.  v.  Tally,  7  W.W.R.  1178  (Alta.) ;  R. 
V.  Cruikshanks,  6  W.W.R.  524  (Alta.) ;  Alta.  stat.  1907.  ch.  5,  sec.  9. 

Where  special  Act  requires  two  justices  for  trial} — When  two  justices 
are  required,  both  justices  should  attend  on  the  delivery  of  judgment;  a 
conviction  signed  by  both  during  the  adjournment  and  read  by  one  of 
them  in  the  other's  absence  on  the  day  to  which  adjournment  had  been 
made  is  irregular.  R.  v.  Haines,  ex  parte  McCorquindale,  39  N.B.R. 
49,  15  Can.  Cr.  Cas.  187.  But  see.  708  enables  the  justice  before  whom 
the  information  >vaR  laid  to  adjourn  the  hearing  of  a  summary  convic- 
tion matter,  although  he  would  not  alone  have  jurisdiction  to  try  the 
case.  R.  v.  Miller,  15  Can.  Cr.  Cas.  98,  19  O.Ii.R.  125;  R.  v.  Graves 
CNo.  2),  16  Can.  Cr.  Cas.  345. 
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One  jujiticv  may  receive  the  information^  althuu0h  tno  rttiuired  for 
trial  under  special  Act] — The  form  of  this  enactment  does  not  dinpensc 
with  the  necessity  of  both  justices  concurring  in  the  direction  for  the 
issue  of  a  summons  although  the  signature  of  one  justice  is  sufficient 
for  the  summons,  if  tlie  special  Act  not  only  requires  a  trial  before  two 
justices,  but  that  the  information  itself  should  be  considered  by  two 
justices  before  issuing  process  thereon.  R.  v.  Ettinger,  32  N.S.R.  176; 
B.  ¥.  Henneuy,  ex  parte  Fallen  (1907)  3  B.L.B.  427,  ovef ruling  er 
pcttte  White,  34  N.B.R.  838. 

Asfliralt  or  battery-— Title  to  lands  eoming  Into  qoe8tioii.-*4)ae8- 
tlons  of  InsolTency  or  court  process  iiiTOlTed* 

709.  No  justice  shall  hear  and  determine  any  case  of  assault 
or  battery,  in  which  any  question  arises  as  to  the  title  to  any 
lands,  tenements,  hereditaments,  or  any  interest  therein  or 
accruing  therefrom,  or  as  to  any  bankruptcy  or  insolvency,  or 
any  execution  under  the  process  of  any  court  of  justice. 

Origin j--Sec.  842,  Code  of  1892;  B.8.0.  1886,  eh.  178,  sec.  73; 
Offences  Against  the  Person  Act,  1861,  Imp.,  see.  46. 

"  JiMticc  "J— See  definition  in  sec.  2  (18). 

Assault  or  battery'^ — This  section  is  in  terms  limited  to  cases  of 
assault  or  battery;  but  where  the  charge  is  for  malicious  damage  to 
property  or  miscliief,  sees.  510-539,  reference  is  to  be  had  to  the  limita- 
tions of  sec.  540  and  541  as  to  fair  claim  of  right,  colour  of  right,  and 
trespasses  in  pursuit  of  game. 

When  common  aesault  otherioise  a  subject  of  summary  convietion] — 
Code  sees.  290,  291,  732-734. 

Assault  involving  realty  rights] — When  there  is  a  bona  fide  claim  of 
right  material  to  the  decision,  as  the  justices  have  no  jurisdiction  to 
determine  the  existence  of  the  right,  they  have  no  jurisdiction  to  deter- 
mine whether  in  the  case  before  them  there  has  been  an  excessive  user 
of  the  aUeged  right.  B.  v.  Cork  Justices  [1913J  2  Irish  R.  391;  R.  v. 
Pearson,  L.R.  5  Q.B.  237. 

The  justice's  jurisdiction  is  ousted  if,  by  convicting,  he  would  be 
settling  a  disputed  })roperty  right  actually  raised  by  a  claim  which  was 
not  a  frivolous  one.  li.  v.  French  L1902]  1  K.B.  637;  Burton  v.  Hud- 
son 1 1909 j  2  K.B.  564;  Talbot  v.  Dunne  [1914]  2  Irish  B.  125;  Pen- 
warden  v.  Palmer,  10  Times  L.B.  362;  R.  v.  Davidson,  45  U.C.Q.B.  91 
(Ont.). 

The  jurisdiction  of  the  justice  is  not  ousted  if  the  assault  was  not 
committed  in  the  assertion  of  any  title  to  land  or  in  the  defence  of 
any  such  title.    R.  v.  Bhaw,  cjp  parte  Kane  (1915),  26  Can.  Cr.  Cas.  156. 

It  is  not  enough  tliat  a  title  to  or  an  interest  in  laud  was  being 
asserted  by  the  alleged  assault  if  the  title  was  not  disputed.     Lucan  v. 
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Barrett  (1918),  84  L.J.K.B.  2130,  13  L,G.B.  1361,  [1915]  W.N.  257  (a 
school  expulsion  ease). 

Prohibition  for  want  of  jurisdiction  in  justices] — See  notes  to  sec. 
706,  707. 

Information  and  Complaint 

When  eonplalnt  need  not  be  in  writing*— Or  under  onth.->Eacli 
complaint  for  one  offence  or  matter  onlyw— May  be  Udd  by 
agent. 

710.  It  shall  not  be  necessary  that  any  complaint  upon 
which  a  justice  may  make  an  order  for  the  payment  of  money 
or  otherwise  shall  be  in  writing,  unless  it  is  so  required  by  the 
particular  Act  or  law  upon  which  such  complaint  is  founded. 

2.  Every  complaint  upon  which  a  justice  is  authorized  by  law 
to  make  an  order,  and  every  information  for  any  offence  or  act 
punishable  on  summary  conviction,  may,  unless  it  is  by  this 
Part  or  by  some  particular  Act  or  law  otherwise  provided,  be 
made  or  had  without  any  oath  or  affirmation  as  to  the  trutli 
thereof. 

3.  Every  complaint  shall  be  for  one  matter  of  complaint  only, 
and  not  for  two  or  more  matters  of  complaint,  and  every  infor- 
mation shall  be  for  one  offence  only,  and  not  for  two  or  more 
offences, 

4.  Every  complaint  or  information  may  be  laid  or  made  by 
the  complainant  or  informant  in  person,  or  by  his  counsel  or 
attorney  or  other  person  authorized  in  that  behalf. 

(M<7in]— 'Sec,  845,  Code  of  1892;  R.S.C.  1886,  ch.  178,  sees.  23,  24,  26. 

Who  map  he  informant] — Subject  to  any  special  statutes  restricting 
the  laying  of  informations,  any  information  for  a  prosecution  concerning 
public  morals  may  be  laid  by  anyone.  Giebler  t.  Manning  [1906]  1 
K,B.  709. 

//  warrant  to  issue  information  must  he  sworn] — Before  a  warrant 
can  be  issued  to  compel  the  attendance  of  the  accused,  there  must  be 
an  information  in  writing  and  under  oath.  B.  v.  William  McDonald, 
3  Can.  Cr.  Cas.  287  (N.S.) ;  and  see  sec.  711;  R.  v.  Davis  (1912)  3 
W.W.R.  1;  Code  sec.  654. 

And  if  a  sworn  information  is  a  pre-requisite  to  the  jurisdiction  of 
the  magistrate  under  any  special  Act,  any  material  alteration  of  the 
information  will  make  it  necessary  that  it  should  be  re-sworn  before 
the  justice  proceeds  with  the  hearing.  B.  v.  Davis,  supra;  R.  v.  McNutt, 
3  Can.  Cr.  Cas.  184;  re  Conklin,  31  U.C.Q.B.  166. 
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Juri3diciian\ — Code  sees,  706,  707. 

Sub-aec,  (3);  each  complaint  for  one  offence  only] — The  necessities 
of  jttstiee,  as  well  as  the  provision  contained  in  sec  710  of  the  Criminal 
Code,  require  that  a  summary  conviction  must  be  for  a  single  and 
certain  charge;  and  where  there  is  no  need  for  giving  evidence  of 
other  offences  to  prove  intent,  the  charge  and  the  evidence  at  any  one 
trial  should  be  confined  to  a  single  offence.  B.  v.  Boach  (1914),  23 
Can.  Cr.  Cas.  28,  6  O.W.N.  632,  distinguishing  Bex  v.  Sutherland,  2 
O.W.N.  595;  and  see  Beg.  v.  Hazen,  20  A.B.  633  (Ont.)  and  B.  v. 
Alward,  21  O.B.  519;  B.  v.  Farrar  (1890),  1  Terr.  L.K  308;  B.  v. 
Mabey,  (1875)  37  U.C.Q.B.  248  (Ont.);  B.  v.  Hoggard,  30  U.C.Q.B. 
152;  B.  V.  Williams  (1876),  37  U.C.Q.B.  540;  Onley  v.  Gee,  30  L.J.M.C. 
222;  B,  V.  Hammick,  (1918)  87  L.J.K.B.  846;  B.  v.  Wood,  (1918)  87 
I^.J.lx.B.  9I0. 

An  alternative  description  of  the  identical  offence  will  not  make  an 
information  or  conviction  invalid.     B.  v.  Leconte,  11  Can.  Cr.  Cas.  41 
n  O.L.B.  408;  B.  v.  Irwing,  (1908)  14  Can.  Cr.  Cas.  489,  18  O.L.B.  320. 

The  opinion  has  been  expressed  that  a  seaman's  "  desertion  and  re 
fusing  duty  "  may  be  treated  as  one  offence  under  the  Canada  Shipping 
Act,  B.S.C.   1906,  ch.  113,  sec.  287,  as  amended   by  Canada  statutes 
1907,  ch.  46.    Be  Dalton  (1916)    26  Can.  Cr.  Cas.  142   (N.8.). 

An  information  or  a  summary  conviction  is  not  to  be  held  to  charge 
two  offences  or  to  be  uncertain,  merely  on  account  of  its  stating  "  the 
offence  "  to  have  been  committed  in  different  modes  or  in  respect  of 
one  or  other  of  several  articles  either  conjunctively  or  disjunctively. 
Sec  725;  and  see  B.  v.  Brine,  8  Can.  Cr.  Cas.  54. 

But  sec.  725  does  not  go  to  the  extent  of  saying  that  the  conviction 
will  be  good  where  it  charges  the  accused  with  committing  one  or  other 
or  both  of  two  offences  which  are  quite  separate  and  distinct  from  one 
another  and  are  not  merely  the  same  offence  committed  in  one  or  other 
of  two  different  ways.  B.  v.  Toy  Moon  (1911),  1  W.W.B.  50,  53 
(Man.),  per  Perdue,  J.  A. 

Intermiaxng  of  trials  in  summary  matters} — Courts  do  not  give  any 
countenance  to  the  notion  that  justices  may  mix  up  two  or  more  crim- 
inal charges  and  convict  or  acquit  in  one  of  them  with  any  reference  to 
the  facts  appearing  in  the  others.  B.  v.  Austin,  10  Can.  Cr.  Cas.  234, 
1  W.L.B.  571.  Such  a  course  would  be  contrary  to  law;  and  undoubtedly 
as  a  general  rule  it  will  be  prudent  and  right  for  justices  to  avoid  any 
course  which  reasonably  bears  the  aspect  of  such  a  mistake.  B.  v. 
Sleeves,  ex  paHe  Biehard,  42  N.B.B.  596,  24  Can.  Cr.  Cas.  183.  On  the 
other  hand,  courts  should  be  equally  sorry  to  throw  any  doubts  upon 
the  rights  of  justices,  in  any  case,  for  reasons  of  justice  arising  ont  of 
the  circumstances  of  the  case  itself,  and  for  its  better  determination  to 
adjourn  or  postpone  their  decision ;  and  if  their  discretion  in  this  respect 
be  honestly  exercised,  and  not,  directly  or  indirectly,  with  a  view  of 
throwing  in  facts  or  evidence  which  have  no  legitimate  bearing  upon 
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their  decision,  it  must  not  be  interfered  with.  B.  v.  Steeves,  ex  parte 
Richard,  supra;  Beg.  v.  Fry  (1898),  19  Cox  C.C.  135,  67  L.J.Q.B.  712, 
per  Wills,  J.  In  B.  v.  Fry  there  were  several  charges  against  the  same 
defendant,  but  the  justices  in  adjudicating  in  each  case  applied  to  that 
ease  the  evidence  that  was  given  with  reference  to  it  and  no  other. 
It  was  held  the  postponement  by  the  justices  of  the  decision  in  the 
first  case,  until  they  had  disposed  of  the  other  oases,  did  not  under  the 
circumstances  render  the  decision  in  the  first  case  bad  in  law.  Beg.  v. 
Fry  has  been  followed  in  ex  parte  Perkins  (1890),  30  N.B.K.  15,  and  in 
Bex.  V.  Alexander,  ex  parte  Monahan  (1909),  17  Can.  Cr.  Cas.  53,  39 
N.B.B.  430. 

In  Bog.  V.  Marsli,  ex  parte  Teuuant  (1886),  25  N.B.B.  371,  it  was 
held  tliat  the  onus  was  on  the  defendant  to  pro?e  that  the  several  cases 
were  identical.  Where  the  charges  were  different  as  to  time  and  place, 
taking  evidence  upon  another  charge  against  the  same  accused,  pending 
the  adjournment  of  the  hearing  of  a  former  charge,  and  after  part  of 
the  evidence  therein  had  been  taken,  was  held  not  to  invalidate  the  con- 
viction. B.  V.  Bullock  (1903),  8  Can.  Crim.  Cas.  8,  6  O.L.B.  663.  See 
Bex.  V.  8ing  (1902),  6  Can.  Cr.  Cas.  156. 

Where  there  is  any  doubt  or  discrepancy  as  to  what  actually  took 
place,  or  as  to  the  action  of  the  magistrate  in  matters  of  routine,  the  pre- 
sumption that  all  was  done  rightly  should  prevail.  Bex  v.  Uamlink, 
(1912)  19  Can.  Cr.  Cas.  493;  B.  v.  atrachan,  20  U.C.C.P.  182  (Ont) ; 
B.  V.  Steeves,  ex  parte  Bichard,  42  N.B.B.  596,  24  Can.  Cr,  Cas,  183; 
Beg.  V.  Bolton  (1841),  1  Q.B.  66. 

In  B.  V.  Beid,  12  Can.  Cr.  Cas.  352,  the  defendant  was  tried  before 
a  stipendiary  magistrate,  on  two  charges,  one  of  assault  and  one  of 
pointing  a  firearm  at  the  complainant.  Both  charges  were  tried  before 
any  decision  ivas  given  on  either  of  them,  and  the  magistrate  then  pro- 
ceeded to  convict  defendant  for  the  assualt  and  acquit  him  on  the 
second  charge.  It  was  contended  that  this  was  illegal  under  the  decision 
in  The  Queen  v.  McBumey  (1897),  3  Can.  Cr.  Cas.  339,  and  The  Queen 
V.  Burke,  8  Can.  Cr.  Cas.  14,  both  of  them  decisions  of  the  Supreme 
Court  of  Nova  Scotia. 

Following  the  English  decisions  in  preference,  Bussell,  J.,  held  that 
where  the  offence  was  clearly  proved  and  no  evidence  was  offered  in 
exculpation,  he  was  not  bound  to  hold  the  conviction  bad  on  accoont 
of  the  irregularity  in  trying  both  cases  together,  simply  because  of  the 
shadowy  possibility  that  the  judgment  of  the  magistrate  may  have 
been  influenced  against  the  prisoner  by  his  examination  in  his  own 
defence  on  the  second  charge  and  his  cross-examination  by  the  eounsel 
for  the  prosecution «  Compare  B.  v.  Fry,  19  Cox  C.C.  135,  and  Hamilton 
V.  Walker  [1892]  2  Q.B.  25. 

In  B.  V.  Tally,  7  W.W.B.  1178,  23  Can.  Cr.  Cas.  449  (Alta.),  separate 
charges  of  common  assault  against  each  of  the  defendants  were  tried 
together  without  the  consent  of  the  defendants;    but  the  depositions 
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showed  that,  had  the  cases  been  tried  separately,  the  evidence  would 
have  been  identical  in  each  ease;  that  the  assaults,  charged  separately 
against  each  defendant,  both  took  place  as  part  of  one  and  the  same 
occurrence.  Under  these  circumstances  the  court  on  certiorari  held 
that  no  possible  injustice  could  be  done  to  either  defendant,  and  apply- 
ing the  reasoning  in  the  cases  of  B.  v.  Fry,  19  Cox  C.C.  135,  62  J. P. 
457,  and  The  King  v.  Lapointe,  20  Can.  Cr.  Cas.  98,  the  convictions 
should  stand  as  against  this  objection,  at  all  events  as  it  did  not 
appear  that  any  exception  was  taken  at  the  hearing  to  this  course  being 
taken. 

As  to  taking  exception  at  the  trial,  see  B.  v.  Alward,  25  Ont.  R.  519; 
B.  V.  Hasen,  20  A.B.  633  (Ont.) ;  B.  v.  Austin,  1  W.L.B.  571. 

Waiver  of  sworn  informationi — Although  a  sworn  information  is 
necessary  to  enable  the  justice  to  issue  a  warrant  in  the  first  instance,  a 
defendant  may  so  conduct  himself  upon  the  trial  ns  to  forfeit  the  right 
to  insist  that  a  certiorari  shall  issue  to  quash  a  summary  conviction 
founded  upon  an  unsworn  information.  B.  v.  McNutt,  8  Can.  Cr.  Cas. 
184  (N.S.).  The  question  of  jurisdiction,  founded  upon  the  alleged 
defect,  must  have  been  distinctly  raised  before  the  magistrate.  Ibid.; 
B.  V.  McMillan,  2  Pugs.  N.B.  112;  B.  v.  Mason,  29  U.C.Q.B.  433;  B.  v. 
Clark,  20  Ont.  B.  642. 

Likewise,  a  defect  in  not  stating  particulars  of  the  offence  may  be 
waived  by  plea  made  without  taking  exception.  K.  v.  Ballentine  (1914), 
14  E.L.B.  278,  22  Can.  Cr.  Cas.  385  (N.B.). 

Joinder  of  defendanta]— In  B.  v.  Littlechild,  L.B.  6  Q.B.  293,  it 
was  held  that  it  was  in  the  discretion  of  the  justices  to  join  all  the 
defendants  in  one  information  for  using  a  gun  on  Sunday  and  tlmt 
each  was  s  liable  for  the  full  penalty.  The  justices  might  try  the  de- 
fendants together  or  separately  and  make  out  separate  convictions. 
And  where  two  persons  who  had  used  nets  together  were  convicted  in 
separate  penalties  on  separate  information,  but  the  two  cases  were  heard 
as  one,  it  was  held  that  the  hearing  was  irregular,  but  not  an  excess 
of  jurisdiction  warranting  a  certiorari.  B.  v.  Staffordshire,  23  J.P. 
486;  and  see  B.  v.  Hagerman,  31  Ont.  B.  637;  re  Bosko  and  Messenger, 
[1919]  1  W.W.B.  341. 

Two  persons  separately  summoned  for  an  assault  on  the  same  person 
and  on  the  same  occasion,  but  charged  at  the  hearing  with  a  joint 
assault,  may  be  tried  together  on  such  a  charge  notwithstanding  that  the 
defendants  object  to  the  two  charges  being  taken  as  one.  Re  Brighton 
Stipendiary    Magistrate  (1893),  9  Times  L.B.  522. 

Information  by  agent  of  a  society'] — Where  an  information  is  laid 
in  the  name  of  an  individual  describing  himself  as  the  agent  of  n 
society  named,  the  society  does  not  thereby  become  a  party  to  the  pro* 
ceedings.    Canadian  Society  v.  Lauzon,  4  Can.  Cr.  Cas.  354. 

Describing  the  offence"] — The  Code  recognizes  that  popular  language 
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may  be  used  in  indictments,  and  the  same  rule  should  be  extended  to 
summary  proceedings.  Code  see.  852;  R.  t.  Darroch  (1916),  27  Can. 
Cr.  Cas.  402,  per  Boyd,  C. 

The  description  of  any  offence  in  the  words  of  the  Act  or  regu- 
lation creating  the  offence,  or  any  similar  words,  is  sufficient  in  la'w. 
Code  sec.  723  (3) ;  compare  as  to  indictable  offences  sec.  852.  And  the 
justice,  if  satisfied  that  it  is  necessary  for  a  fair  trial,  may  order  that 
the  prosecutor  give  further  particulars.  Code  sec.  723  (2)  ;  compare,  as 
to  indictments,  sees.  859,  860. 

The  nature  of  the  crime  need  only  be  described  in  the  words  of  the 
statute  creating  it,  but  time  and  place  and  manner  arc  to  be  specified. 
Smith  V.  Moody  [1903]  1  K.B.  56,  72  L.J.K.B.  43;  re  Effie  Brady 
(1913)  3  W.W.B.  914,  23  W.L.R.  333,  21  Can.  Or.  Cas.  123  (Alto.); 
R.  V.  Leeonte,  11  Can.  Cr.  Cas.  41  (Out.);  R.  v.  Trainer  11916]  1 
W.W.R.  415,  418   (under  Code  sec.  852). 

There  must  be  fair  and  reasonable  particularity  as  to  the  nature  of 
the  offence;  Smith  v.  Moody,  supra;  that  is,  such  particulars  as  to 
the  time,  place  and  subject  matter  of  the  charge  as  with  the  statutorx; 
or  other  description  of  the  offence  also  given,  will  show  what  the  infor- 
mation is  for.  Be  Effie  Brady  (1913),  3  W.W.B.  914,  23  W.L.R.  333,  "> 
Alta.  L.R.  400,  21  Can.  Cr.  Cas.  123. 

Amending  the  information} — There  is  uo  express  power  to  amend 
an  information  which  is  subject  to  Part  XV;  but  after  an  amendment 
made,  it  may  be  treated  as  a  new  information.  Certain  defects  and 
variances  are  declared  by  the  Code  not  to  be  material;  sees.  723-725; 
and  the  justice  may  order  particulars.  Sec.  723  (2).  If  the  justice 
allows  an  amendment  of  a  sworn  information,  it  is  a  preferable  prac- 
tice in  all  cases  to  have  the  information  re-sworn.  But  an  i]>formatiou 
will  not  be  invalidated  bv  failure  to  have  it  re-sworn  if  it  does  not 
charge  a  new  offence. 

After  an  amendment  which  is  of  such  a  nature  only  as  to  give 
greater  particularity  or  certainty  to  the  charge  and  which  does  not 
lay  a  new  charge  as  for  a  time  and  place  materially  different  from  the 
first  or  for  a  different  kind  of  offence.  R.  v.  Tally,  7  W.W.B.  1178 
(Alta.).  And  even  where  the  amendment  to  the  information  is  of  a 
character  that  it  should  be  re-sworn,  a  demand  for  re-swearing  should 
be  made  at  the  time  or  it  may  be  treated  as  waived.  R.  v.  Tally,  7 
W.W.B.  1178  (Alta.),  citing  R.  v.  Lewis,  6  Can.  Cr.  Cas.  499,  5  OXuB. 
509. 

TVhat  defects  not  objectionable]— ^Code  sees.  723-725. 

Defects  in  information  cured  by  the  depositiona] — See  sees.  724  and 
1124. 

Certain  provincial  offences  for  which  mtUtiplicity  is  permitted} — 
As  regards  offences  declared  by  provincial  statutes,  reference  mnst  be 
had  to  the  statute  itself  or  to  the  provincial  law  regulating  summary 
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couviction  procedure  for  offences  within  provincial  legislative  powisr. 
Many  of  the  provinces  have  summary  convictions  statutes  which  ex- 
pressly make  applicable  the  procedure  of  Part  XV  of  the  Criminal 
Code  to  charges  laid  under  provincial  laws  except  in  so  far  as  the 
provincial  statute  otherwise  declares. 

Where  a  provincial  liquor  law  expressly  provided  that  several  charges 
may  be  included  in  the  one  information  and  the  magistrate  adjudged 
the  accused  guilty  on  each  charge,  it  is  not  necessary  that  separate 
convictions  should  bo  drawn  up,  and  the  fines  in  such  case  may  be  im- 
posed in  and  by  the  one  conviction  adjudging  a  forfeiture  in  respect 
of  each  offence.  B.  v.  Whiffin,  4  Can.  Cr.  Cas.  141,  and  see  re  Cross, 
4  Can.  Cr.  Cas.  173.    . 

Where  a  summary  conviction  is  in  form  for  two  separate  offences 
where  by  statute  two  offences  may  be  included,  and  it  shows  that  the 
penalty  adjudged  is  for  both  although  within  the  legal  limit  for  one, 
but  one  of  the  offences  is  defectively  described  in  a  manner  not  cured 
by  statute,  the  conviction  will  be  quashed  on  certiorari]  it  cannot  be 
amended  by  striking  out  the  offence  defectively  described,  as  the  court 
has  no  power  to  make  a  fresh  adjudication  by  apportioning  the  penalty 
which  was  discretionary  with  the  magistrate.  R.  v.  Code,  13  Can.  Cr. 
Cas.  372,  1  Sask.  L.B.  299;  B.  v.  Aitken,  [1917]  2  W.W.B.  781,  11 
Alta.  L.B.  573. 

Offences  involving  a  practice  or  carrying  on  of  business] — The  law 
does  not  contemplate  a  single  act  as  constituting  the  practice  of  a  pro- 
fession or  trade.  Apothecaries  Co.  v.  Jones  [1893]  1  Q.B.  89  at  95; 
B.  V.  Cruikshanks,  23  Can.  Cr.  Cas.  23  at  26.  So  in  founding  a  charge 
upon  two  specific  acts  of  practice  at  different  dates  upon  different 
persons,  the  information  might  more  properly  have  charged  the  defendant 
with  practising  dentistry  within  the  period  of  the  first  and  second  actSt 
and  the  specifie  acts  would  have  constituted  the  evidence  of  the  prac- 
tising.   B.  V.  Cruikshanks,  supra. 

But  the  practice  of  the  profession  of  dentistry  is  shown  by  services 
for  only  one  customer  on  different  dates,  ex,  gr.  the  taking  impressions 
of  the  gums  and  fitting  the  plates  for  artificial  teeth.  B.  v.  Cruikshanks, 
23  Can.  Or.  Cas.  23;  B.  v.  Baffenberg,  15  Can.  Cr.  Cas.  297;  B.  v.  Arm- 
strong, 18  Can.  Cr.  Cas.  72. 

The  Quebec  Game  Laws,  by  Articles  1405  and  1410,  in  imposing  a 
fine  upon  any  person  found  in  possession  of  an  animal  or  part  of  an 
animal  killed  during  close  season,  does  not  create  as  separate  offences 
the  possession  by  such  person,  at  the  same  time,  of  several  of  such 
animals  and  of  their  skins.  Consequently  the  person  in  whose  possession 
are  found  775  skins  of  beavers  killed  during  close  season,  is  liable  for 
one  offence  only  and  subject  merely  to  one  penalty  of  from  $10  to  $25, 
and  a  conviction  against  him  for  775  offences  and  775  penalties  is  void. 
Zimmerman  v.  Burwash,  29  Que.  S.C.  250. 

967 


[§711]  Chiminal  Code  (Pakt  XV) 

Summons  and   Warrant, 

Compelling  appearaiice«~Copy  of  warrant  to  be  serred.— Saninons. 

711.  The  provisions  of  Parts  XIII  and  XTV  relating  to 
compelling  the  appearance  of  the  accused  before  the  justice 
receiving  an  information  for  an  indictable  offence  and  the  pro- 
visions respecting  the  attendance  of  witnesses  on  a  preliminary 
inquiry  and  the  taking  of  evidence  thereon,  shall  so  far  as  the 
same  are  applicable,  except  as  varied  by  the  sections  immediately 
following,  apply  to  any  hearing  under  the  provisions  of  this 
Part:  Provided  that  whenever  a  warrant  is  issued  in  the  first 
instance  against  a  person  charged  with  an  offence  punishable 
under  the  provisions  of  this  Part,  the  justice  issuing  it  shall 
furnish  a  copy  or  copies  thereof,  and  cause  a  copy  to  be  served 
on  the  person  arrested  at  the  time  of  such  arrest. 

2.  Nothing  herein  contained  shall  oblige  any  justice  to  issue 
any  summons  to  procure  the  attendance  of  a  person  charged  with 
an  offence  by  information  laid  before  such  justice  whenever  the 
application  for  any  order  may,  by  law,  be  made  ex  parte. 

Origin]— Sec.  843,  Code  of  1892;  R.S.C.  1886,  ch.  178,  sees.  13, 
17,  21. 

Time  limitation  for  *  summary  conviction  *  proaecutions'l — Code  sec. 
1142. 

No  warrant  if  summons  likely  to  be  answered] — It  is  well  established 
that  except  in  very  serious  cases,  justices  ought  not  to  issue  a  warrant 
in  the  first  instance  for  an  offence  punishable  by  sununary  oonviotion,  if 
a  summons  will  probably  be  equally  effectual  in  securing  the  appearance 
of  the  accused.    O'Brien  v.  Brabner,  49  J.P.  227,  78  L.T.N.  409. 

No  warrant  without  sworn  information] — Code  sec.  653,  654. 

If  the  justice  unlawfully  issues  a  warrant  of  arrest  without  the  sworn 
information  required  by  law,  he  acts  without  jurisdiction  and  is  liable 
in  damages  in  an  action  for  false  arrest.  McCatherin  v.  Jamer,  21  Can. 
Cr.  Cas.  116,  41  N.B.R.  367.  11  E.L.B.  527. 

No  warrant  on  mere  information  and  belief  without  diselosinff 
grounds] — If  .the  information  is  one  of  mere  information  and  belief 
that  the  accused  has  committed  the  offence,  the  magistrate  may  issue 
a  summons,  but  not  a  warrant  unless  the  grounds  for  the  information 
and  belief  are  either  stated  in  the  information  or  are  disclosed  to 
the  justice  on  his  further  examining  the  informant  ex  parte  on  the 
application  for  process.  Ex  parte  Coffon,  37  N.B.B.  122;  B.  v.  Lisotte, 
10  Can.  Cr.  Cas.  316;  B.  v.  Lorrimer,  14  Can.  Cr.  Cas.  430   (N.SO  ; 
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ex  parte  Grundy,  12  Can.  Cr.  Cas.  65  (N.B.).  It  becomes  the  magis- 
trate's duty  so  to  examine  the  informant  before  issuing  a  warrant  where 
the  sworn  information  is  one  of  mere  information  and  belief  which  doer 
not  Hx  the  informant's  oath  to  allegations  of  facts  and  circumstances  as 
distinguished  from  mere  belief.     B.  v.  Lorrimer,  supra. 

It  would  seem  that  an  information  made  upon  information  and 
hc^lief  need  not  disclose  the  name  of  the  informant's  informant  unless 
the  magistrate  requires  it.  B.  v.  Swarts,  37  O.L.B.  103,  10  O.W.N.  281, 
27  Can.  Cr,  Cas.  90  (information  for  a  search  warrant  for  liquors  under 
the  Canada  Temperance  Act).  On  the  application  for  process,  whether 
for  a  summons  or  a  warrant,  in  a  summary  matter,  the  justice  is  to 
satisfy  himself  that  there  is  sufficient  cause  for  issuing  the  process. 
B.  V.  Kay,  ex  parte  Dolan,  (1911)  26  Can.  Cr.  Cas.  171  (N.B.);  B.  v. 
Shaw,  ex  parte  Kane,  26  Can*  Cr.  Cas.  156  (N.B.) ;  Murfina  v.  Sauve, 
(1901)  6  Can.  Cr.  Cas.  275  (Que.). 

He  may  be  satisfied  to  issue  a  warrant  on  sworn  information  if  it 
sets  out  sufficient  allegations  of  fact,  or  he  may  further  examine  the 
informant  as  to  his  grounds  of  belief,  and,  if  still  unsatisfied,  he  may 
hear  ex  parte  under  sec.  655  witnesses  produced  by  the  informant  to 
corroborate  his  story.  B.  v.  Lorrimer,  supra;  B.  v.  Mitchell,  (1911)  24 
O.L.B.  324,  19  Can.  Cr.  Cas.  113;  ex  parte  Archambault,  16  Can.  Cr. 
Cas.  433  (Que.).  Sec.  665,  sub-see.  (1),  applies  to  proceedings  under 
Part  XV  as  well  as  to  preliminary  enquiries.  Sec.  711 ;  B.  v.  Lorrimer, 
14  Can.  Cr.  Cas.  430  (N.S.) ;  B.  v.  Kay,  ex  parte  Dolan,  (1911)  26 
Can.  Cr.  Cas.  171  (N.B.) ;  ex  parte  Madden,  (1908)  13  Can.  Cr.  Cae. 
273.     [Contra,  see  B.  v.  Neilson,  17  Can.  Cr.  Cas.  298  (N.S.).] 

The  justice  is  to  decide  as  a  judicial  act  whether  he  will  issue  a 
summons  or  a  warrant.  Thompson  v.  Desnoyers,  (1899)  3  Can.  Cr. 
Cas.  68,  16  Que.  B.C.  253;  B.  t.  McGregor,  26  On*.  B.  115;  B.  v.  Ettinger, 
32  N.S.B.  176;  B.  t.  Neilson,  17  Can.  Cr.  Cas.  298  (N.S.). 

Formalities  of  warranty — Code  sees.  659-664;  Code  form  6. 

Copy  warrant  to  he  served  in  summary  matter] — Sec.  711  (2).  Fail- 
ure to  serve  at  the  time  of  arrest  does  not  go  to  the  jurisdiction  of  the 
justice.    Er  parte  Madden,  13  Can.  Cr.  Cas.  273  (N.B.). 

Executing  warrant  of  arrest  on  Sunday] — See  sec.  661. 

Arrest  to  be  by  constablel — Code  sec.  661  (2).  The  fact  that  the 
defendant  was  arrested  and  brought  before  the  magistrate,  who  made 
the  conviction,  by  a  constable  who  was  not  qualified  as  required  by  a 
provincial  law  is  no  ground  for  a  certiorari.  The  improper  arrest  does 
not  go  to  the  jurisdiction  of  the  convicting  magistrate.  (B.  v.  Hughes, 
4  Q.B.D.  614  applied.)  Ex  parte  Giberson,  34  N.B.B.  538,  16  Can.  Cr. 
Caa.  70;  C.S.N.B.,  ch  99,  sec.  69.. 

If  the  constable  has  a  personal  interest  in  the  case,  apart  from  his 
interest  as  an  officer  of  the  law,  he  should  not  be  assigned  to  make  the 
arrest.    B.  v.  Belyea  (1915)    43  N.B.B.  375. 
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According  to  a  number  of  recent  dccisionB  an  informant  constable 
may  execute  process  in  his  own  case  if  he  prosecutes  in  his  official  capa- 
city and  has  no  personal  financial  interest  in  the  result  other  than  a 
liability  for  costs  and  has  no  animosity  towards  the  defendant.  B.  v. 
Belyea,  (1915)  43  N.B.B.  375;  R.  v.  Swarts,  37  O.L.B.  103,  27  Can. 
Cr.  Cas.  90;  R.  v.  Lake,  (1916)  38  O.L.B.  262;  ex  parte  Dewar  (1909) 
15  Can.  Cr.  Cas.  273  (N.B.),  distinguishing  ex  parte  McCleave,  35  N.B.B. 
100,  5  Can.  Cr.  Cas.  115;  and  see  Gaul  v.  Ellice,  6  Can.  Cr.  Cas.  15: 
Stone  V.  Vallee,  18  Can.  Cr.  Cas.  222  (Que.) ;  B.  v.  Lawlor,  ex  parte 
Doyle,  (1917)  27  Can.  Cr.  Cas.  60,  44  N.B.B.  244;  R.  v.  Heffernan. 
(lfi.S7)  13  Ont.  R.  616.  [Contra,  see  ex  parte  McCleav(\  (1900)  5  Can. 
Cr.  Cos.  115  (N.B.)  (distinguished  in  ex  parte  Dewar,  (1909)  15  Can. 
Cr.  Cas.  273  (N.B.) ;  re  Kennedy,  (1907)  17  Can.  Cr.  Cas.  342  fP.E.I.).] 

Endorsement  of  warrant  for  execution  in  another  magisterial  juris- 
diction]—-Code  sec.  712,  662, 

Summons  to  he  signed  by  justice] — The  summons  is  to  be  signed  by 
the  justice;  Code  form  5^  but  not  in  blank.  Code  sec.  658  (3).  Tlie 
defendant  is  not  legally  cited  to  appear  when  served  with  an  unsigned 
summons.  Lamontagne  v.  Lanctot,  25  Can.  Cr.  Cas.  449.  But  this,  as 
well  as  other  defects,  may  be  waived  by  appearance  and  plea.  R.  v 
Kay,  ex  parte  Dolan,  41  N.B.R.  95,  26  Can.  Cr.  Cas.  171 ;  R.  v.  Thomp 
son,  [1909]  2  K.B.  614;  Dixon  v.  Wells,  25  Q.B.D.  249. 

Summons  to  he  directed  to  the  accused] — Code  sec.  658 ;  Code  form  5, 
following  sec.  1152.  Although  applied  to  for  a  summons  only  the  justice 
is  to  satisfy  himself  that  there  is  sufficient  cause  for  his  interference  by 
summons.  B,  v.  Kay,  ex  parte  Dolan,  (1911)  26  Can.  Cr.  Cas.  171 
(N.B.).  He  may  be  satisfied  to  issue  a  summons  upon  an  unsworn  com- 
plaint or  may  insist  upon  a  sworn  information,  and  if  the  information 
does  not  contain  absolute  and  positive  statements  leading  to  the  offence 
such  as  he  should  credit  for  the  purpose  of  issuing  a  mere  summons, 
he  may  examine  other  witnesses  ex  parte  as  to  the  complaint.  Ex  parte 
Madden,  13  Can.  Cr.  Cas.  273  (N.B.) ;  R.  v.  Kay,  ex  parte  Dolan,  (1911) 
41  N.B.R.  95,  26  Can.  Cr.  Cas.  171. 

If  satisfied  to  issue  a  summons  without  hearing  other  evidence  than 
that  of  the  informant,  or  without  more  than  the  information  as  the 
basis,  the  justice  is  not  compelled  by  sec.  655  (1)  to  give  a  preliminary 
hearing  of  other  witnesses  for  the  complainant  on  the  application  for 
process.  R.  v.  Mitchell,  (1911)  24  O.L.R.  324,  19  Can.  Cr.  Cas.  113; 
ex  parte  Archambault,  16  Can.  Cr.  Cas.  433  (Que.) ;  ex  parte  Madden, 
13  Can.  Cr.  Cas.  273    (N.B.). 

Summons  to  he  served  by  constable  or  other  peace  officer] — Code  sec. 
658  (4).  Irregularity  in  the  service  being  made  by  a  person  not  author- 
ized by  law,  may  be  waived.  Ex  parte  Giberson,  34  N.B.B.  538.  It  is 
good  service  if  made  by  a  constable  holding  over  after  the  expiration  of 
his  term  and  until  the  appointment  of  his  successor,  if  he  is  recognized 
BS  K  de  facto  constable.    R.  v.  Pelley,  27  Can.  Cr.  Cas.  405  (N.S.). 
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Proof  of  service  by  oath  or  affldavit  before  a  justice'] — Code  aec. 
668  (5).  The  affidavit  or  oath  of  service  is  to  be  sworn  before  the 
juBtiee,  not  before  a  commissioner  to  take  affidavits  in  the  provincial 
Supreme  Court.    R.  v.  Pelley,  27  Can.  Cr.  Caa.  405  (N.S.). 

A  justice  has  no  jurisdiction  to  hear  a  complaint  ex  parte  unless 
there  is  evidence  before  him  to  show  that  the  defendant  was  served  with 
the  summons  a  reasonable  time  before  the  return.  Sec.  718.  A  sum- 
mons issued  at  ten  o'clock  in  the  morning,  returnable  the  samo  day  at 
one,  does  not  allow  the  defendant  a  reasonable  time  to  appear  and  de- 
fend, and  a  conviction  and  defauH  of  appearance  founded  on  such  a 
proceeding  should  be  quashed  on  certiorari.  R.  v.  Wathen;  Ex  parte 
Vanbuskirk,  38  N.B.R.  529,  per  Hanington;  J. 

Substitutional   service   of  summonsl — The   magistrate    acquires   no 
jurisdiction  over  the  person  of  the  defendant  while  ho  is  out  of  the 
province,  and  a  conviction  made  on  service  of  the  summons  upon  his 
wife  at  his  last  place  of  abode  in  the  province  (sec.  658),  will  be  re- 
moved by  certiorari  and  quashed  on  an  affidavit  made  by  the  defendant 
that  from  a  date  prior  to  the  laying  of  the  information  until  after  the 
hearing  he  had  been  continuously  out  of  the  province.   Ex  parte  Donovan 
(1894),  3  Can,  Cr.  Cas.  286,  32  N.B.R.  374;  R.  v.  Diraond,  9  Sask.  L.R. 
106,  33  W.L.R.  803.  25  Can.  Cr.  Cas.  107 ;  Ex  parte  Fleming,  14  C.L.T. 
106;  B.  V.  Webb  [1896]   1  Q.B.  487;   B.  v.  Farmer,  61  L.J.M.C.  55. 
Where  substitutional  service  is  relied  on,  there  must  be  proof  that  the 
person  served  for  the'  defendant  was  an  inmate  of  the  defendant's  last 
or  most  usual  place  of  abode,  and  that  such  person  was  apparently  of 
the  age  of  sixteen  years  or  upwards,  and  service  on  a  hotel  clerk  at  the 
hotel  of  which  the  defendant  was  the  proprietor  and  in  which  the  pro- 
prietor usually  resided  was  held  insufficient  without  proof  that  the  hotel 
clerk  made  the  hotel  his  place  of  residence.    Ex  parte  Wallace,  19  C.L.T. 
406.    But  service  on  a  person  proved  to  be  of  the  required  age  and  to 
be  resident  at  the  defendant's  house,  is  sufficient  to  justify  proceeding 
ex  parte  only  if  the  justice  is  satisfied  that  the  summons  came  to  de- 
fendant's notice.    B.  v.  Smith,  L.R.  10  Q.B.  604. 

If  the  summons  is  not  served  personally  the  nature  of  it  must  be 
explained  to  the  person  with  whom  it  is  left.  B.  v.  Smith,  (1875)  L.B. 
10  Q.B.  604.  It  must  also  be  shown  by  affidavit  or  oral  testimony  that 
the  defendant  could  not  be  conveniently  met  with,  so  as  to  eifect  personal 
service.    R.  v.  Carrigan,  17  C.L.T.  224.  * 

The  jurisdiction  of  the  magistrate  to  proceed  ex  parte  only  attaches 
on  proof  that  the  summons  was  duly  served  and  the  court  has  power  to 
enquire  into  the  validity  of  the  service,  and  will  grant  a  certiorari  if  it 
be  shown  that  the  service  was  invalid.  Reg.  v.  Farmer,  [1892]  1  Q.B. 
637.  61  L.J.M.C.  55;  B.  v.  Franey,  (1909)  16  Can.  Cr.  Cas.  441,  44 
N.8.R.  163. 

The  proof  of  substitutional  service  of  a  summons  returnable  on  the 
following  day  should  show  the  hour  and  place  of  service,  for  without 
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any  evidence  of  the  distance  the  accused  would  have  to  travel  to  answer 
the  summons  and  of  the  time  when  service  was  made  giving  such  short 
notice,  the  justice  would  have  no  evidence  on  wbich  he  could  adjudicate 
upon  the  question  of  reasonable  notice  which  necessarily  arises  in  case 
of  default  of  appearance,  i.e.,  whether  the  summons  was  duly  ser^'od  a 
'reasonable  time  before  the  time  appointed  for  appearance'  (sec.  718). 
Re  O'Brien,  10  Can.  Cr.  Gas.  142  (P.E.I.). 

Substitutional  service  is  to  be  made  at  the  last  or  most  usual  *  place 
of  abode'  of  the  defendant.  Sec.  658  (4).  This  does  not  include  an 
office  address,  but  means  place  of  residence.  B.  v.  Lilley,  (1910)  75 
J.P.  95;  R.  V.  Rhodes,  (1915)  79  J.P.  527. 

As  to  proceeding  ex  parte  in  default  of  appearance,  see  sec.  718. 

Summons  to  corporation'\ — Code  sec.  720a. 

Defects  in  summons  or  warrant  cured} — Code  sec.  724. 

Attendance  of  witnesses;  compulsory  process} — Code  sees.  671-678, 
713. 

Witnesses  on  appeal  from  justice's  decision} — Under  the  provisions 
of  sees.  676  and  711  of  the  Code,  it  is  competent  for  a  judge  to  make 
an  order  for  the  issue  of  a  subpoena  to  witnesses  in  another  province  to 
compel  their  attendance  upon  an  appeal  under  sees.  749,  752,  to  the 
Qeneral  Sessions  from  the  decision  of  the  justice.  Reg.  v.  Gillespie,  16 
P.R.  155  (Ont.). 

The  taking  of  evidence} — Code  sees.  682,  721.  The  magistrate's 
clerk  may  take  down  the  depositions  in  longhand  without  being  sworn. 
R.  V.  McKinley,  [1917]  2  W.W.R  1069,  28  Can.  Cr.  Cas.  294  (Alta.). 

The  accused  may  waive  the  taking  down  in  writing  of  the  evidence 
given  against  him.  R.  v.  Poirier ;  Se  Janeau,  31  Que.  S.C.  67 ;  same  case 
gub  nam,  R.  v.  Janeau,  12  Can.  Cr.  Cas.  360 ;  but  otherwise  the  omission 
of  the  magistrate  to  have  the  evidence  taken  in  writing  is  fatal  io  the 
conviction.    R.  v.  McGregor,  11  B.C.R.  350,  10  Can.  Cr.  Cas.  313. 

In  all  cases  before  the  recorder  of  the  City  of  Montreal  other  than 
civil  actions  the  provisions  of  the  Criminal  Code  apply  generally  and 
the  evidence  must  be  taken  down  in  writing.  Lacroix  v.  Weir,  8  Que. 
P.R.  186,  12  Can.  Cr.  Cas.  297. 

Sten^ographer  taking  down  the  depositions} — Some  courts  declare  that 
failure  to  swear  the  stenographer  (sec.  683)  is  fatal  to  a  summary  con- 
viction depending  on  depositions  certified  by  the  stenographer.  R.  v. 
Johnson,  (1912^  1  W.W.R.  1045  (Man.). 

If  the  justice  does  not  take  dow^  the  depositions  in  longhand,  he  may 
appoint  and  8w*ear  in  a  stenographer  for  the  purpose  of  taking  the 
depositions  in  shorthand.  Sec.  683.  If  there  is  a  duly  sworn  official 
court  stenographer  attached  to  the  tribunal  exercising  the  powers  of  a 
justice  under  Part  XV,  he  will  not  have  to  be  specially  sworn  to  truly 
and  faithfully  report  the  evidence.     Sec.  683. 

Where  the  provisions  of  the  Criminal  Code  as  to  taking  down  the 
depositions  have  not  been  complied  with  in  a  summary  matter  and  the 
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record,  as  returned  by  the  justice  to  a  certiorari  shows  that  the  so- 
called  depositions  were  merely  the  summary  afterwards  prepared  by 
the  magistrate,  the  decision  of  the  magistrate  cannot  stand.  Dierks  v. 
Altcrmatt,  [1918]  1  W.W.E.  719,  726  (Alta.).  "It  might  even  on 
appeal  seriously  prejudice  a  defendant's  rights  if  he  was  unable  in  any 
way  to  refer  to  the  previous  evidence."  Dierks  v.  Altermatt,  supra,  per 
Stuart,  J. 

Sub'Seo,  (2) — Ex  parte  arder8'\ — Sub-sec.  (2)  relates  to  summary 
orders  as  distinguished  from  summary  convictions;  compare  sec.  731  as 
•to  service  of  orders  of  justices.  If  the  special  Act  authorizes  the  mak- 
ing of  a  summary  order  of  a  particular  kind,  either  on  summons  or 
ex  parte,  the  justice  may  either  grant  or  refuse  it  ex  parte,  or  may 
issue  a  summons  if  he  so  chooses. 

Finding  sureties  to  keep  the  peace] — The  procedure  of  Part  XV  is 
applicable  also  to  proceedings  under  Code  sec,  748  (2)  on  complaint  of 
threats  and  reasonable  ground  of  fearing  personal  injury.    Sec.  748  (3). 

Racking  Warrants. 

712.  The  provisions  of  sec.  662  relating  to  the  endorsement 
of  warrants  shall  apply  to  the  case  of  any  warrant  issued  under 
the  provisions  of  this  Part  against  the  accused,  whether  before 
or  after  conviction,  and  whether  for  the  apprehension  or  im- 
prisonment of  any  such  person. 

On^inl— Sec.  844,  Code  of  1892;  52  Vict,,  Can.,  ch.  45,  sec.  4; 
B.8.C.  1886,  ch.  178,  sec.  22. 

Endorsement  of  warrants  of  arresfl — The  endorsement  should  recite 
proof  of  the  signature  of  the  issuing  justice.  Beid  v.  Maybee,  31  U.C.C.P 
384. 

Endorsement  of  warrants  of  commitment'] — The  omission  to  endorse  a 
warrant  of  commitment  under  sec.  739,  will  not  be  effective  for  the 
prisoner's  release  on  habeas  corpus  if  a  valid  commitment  is  returned  in 
answer  to  the  writ.  R.  v.  Whiteside,  (1904)  4  O.W.R.  113,  8  Can.  Cr. 
Gas.  478  J  Southwick  v.  Hare,  24  Ont.  B,  528. 

SunnoDB  for  witness  ont  of  Jurisdiction*— SumoionB  and  warrant 
served  bj  peaee  officer. 

713.  A  summons  may  be  issued  to  procure  the  attendance, 
on  the  hearing  of  any  charge  under  the  provisions  of  this  Part 
of  a  witness  who  resides  out  of  the  jurisdiction  of  the  justice 
before  whom  such  charge  is  to  be  heard. 

2.  Every  such  summons  and  every  warrant  issued  to  procur<» 
the  attendance  of  a  witness,  whether  in  consequence  of  refusal 
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by  such  witnefivs  to  appear  in  obedience  to  a  summons  or  other- 
wise, may  be  respectively  served  and  executed  by  the  constable 
or  other  peace  officer  to  whom  the  same  is  delivered  or  by  any 
other  persou,  as  well  beyond  as  within  the  territorial  division  of 
tbe  justice  who  issued  the  same. 

Ori^w]— Sec.  848,  Code  of  1892,  51  Vict.,  Can.,  ch.  45,  sees.  1,  3. 

Subpoena  to  witness  in  another  magisterial  juriadictum] — Sec.  713 
makes  special  provision  for  a  suminons  to  a  witness  out  of  the  magis- 
terial jurisdiction.  Sec.  671,  which  by  sec.  711  is  to  be  applied  to  sum- 
mary proceedings  "  so  far  as  applicable,"  enacts  that  if  it  appears  to 
the  justice  that  any  person  being  or  residing  within  the  province  is 
likely  to  give  material  evidence  either  for  the  prosecution  or  for  the 
accused  on  such  inquiry  he  may  issue  a  summons  under  his  hand,  requir- 
ing such  person  to  appear  before  him  at  a  time  and  place  mentioned 
therein  to  give  evidence  respecting  the  charge,  and  to  bring  with  him 
any  documents  in  his  possession  or  under  his  control  relating  thereto. 
Code  sec.  671;  Code  form  11.  The  special  provisions  of  sec.  676  would 
apply  under  sec.  711  to  witnesses  living  in  Canada,  but  outside  of  the 
province  where  the  proceedings  are  being  taken,  unless  sec.  713  ie  to  be 
construed  as  applying  throughout  Canada  and  not  merely  in  the  same 
province.  It  is  suggested  that  sec.  713  is  limited  to  the  province;  and 
that  it  is  necessary  to  obtain  a  judge's  order  under  sec.  676  for  a 
subpoena  to  witness  in  another  province  if  his  attendance  is  required 
at  a  hearing  under  Part  XV. 

Trial 
Hearing  in  open  court* 

714.  The  room  or  place  in  which  the  justice  sits  to  hear  and 
try  any  complaint  or  information  shall  be  deemed  an  open  and 
public  court,  to  which  the  public  generally  may  have  access  so 
far  as  the  same  can  conveniently  contain  them. 

Oriffinl—Sec.  849,  Code  of  1892;  B.S.C.  1886,  ch.  178,  sec.  33. 

Place  of  hearing  deemed  an  open  and  public  court"] — Notwithstand- 
ing the  declaration  of  sec.  714,  the  acts  of  the  magistrate  are  not  acts 
of  a  *'  court,"  the  section  being  directed  to  the  publicity  of  the  proceed- 
ings rather  than  their  legal  effect.  See  B.  v.  Walker,  23  Can.  Cr.  Cas. 
179  (Que.). 

Exclusion  of  public  in  certain  cases] — Code  sec.  645,. 

Exclusion  of  public  in  cases  under  Juvenile  Delinquents  Act] — See 
7-8  Edw.  VII,  Can.,  ch.  40,  sec.  10. 

Trials  may  be  held  on  holidays  other  than  Snndaffs] — Amongst  other 
days  specially  named,  Easter  Monday  is  to  be  held  a  legal  holiday  in 
the  interpretation  of  Dominion  laws;  R.S.C.  1906,  ch.  1,  sec.  34   (11), 
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l)iit  tliat  does  not  prevent  a  trial  and  summary  convietion  on  that  day 
under  a  Dominion  statute.  Ez  parte  Cormier,  E.  v.  Kay,  (1907)  12 
Can.  Cr.  Cas.  339,  38  N.B.R.  231. 

Trials  not  to  he  held  on  Sundays^ — Sunday  is  not  a  dies  non  for  all 
purposes  pertaining  to  legal  proceedings;  Child  v.  Edwards,  [1909]  2 
K.B.  753;  but  trials  and  other  judicial  acts,  as  distinguished  from 
ministerial  acts,  were  not  permitted  on  Sunday  unless  expressly  author- 
ized  by  statute.  See  Code  sec.  961,  validating  verdicts  on  indictments. 
Kxcept  as  varied  by  statute,  ministerial  acts  done  on  Sunday  come 
•  within  the  restrictions  applied  by  the  Sunday  law  of  29  Car.  II,  ch.  7, 
sec.  6,  (1677)  in  provinces  where  it  is  still  operative  under  R.S.C.  1906, 
ch.  153,  sec.  16.  Subject  to  the  operation  of  any  Sunday  law,  acts 
which  were  ministerial  and  not  judicial,  in  legal  proceedings  might 
legally  be  done  on  a  Sunday.  B.  v.  Winsor,  (1866)  L.B.  1  Q.B.  289. 
10  Cox  C.C.  276.  Sec.  661  (in  Part  XIII),  declares  that  every  toarrant 
"  authorized  by  this  Act "  may  be  issued  and  executed  on  a  Sunday  or 
statutory  holiday.  Code  sec.  661,  sub-sec.  (3).  This  probably  includes 
warrants  of  commitment  in  summary  matters  as  well  as  other  classes  of 
warrants;  but  see  contra,  B.  v.  Frecker,  (1897)  33  C.L.J.  248  (N.B.) ; 
and  the  decision  in  B.  v.  Myers,  1  Term.  B.  265,  under  the  Stinday 
Observance  Act  of  1677,  would,  in  that  case,  be  superseded  by  Code 
sec.  661. 

Preserving  order  during  proceedings  before  a  justice'} — Justices  of 
the  peace  as  such  have  no  power  to  commit  for  contempt.  Ex  parte 
Hyndman,  50  J.P.  151,  2  Times  L.B.  345.  But  a  justice  may  order 
that  a  person  disturbing  the  proceedings  in  his  court,  and  refusing  to 
desist,  be  removed  from  the  court.  Clissold  ▼.  Machell,  26  U.C.Q.B.  422 ; 
B.  V.  Brompton,  [1893]  2  Q.B.  195;  B.  v.  Lefroy,  L.B.  8  Q.B.  134; 
Young  V.  Saylor,  20  A.B.  645  (Ont.)  ;  Armour  v,  Boswell,  6  U.CJt.  (0.8.) 
153,  352,  450  (Ont.).  As  to  finding  sureties  for  keeping  the  peace,  if 
the  interruption  is  a  breach  of  the  peace,  see  B.  t.  Lee,  12  Mod.  B.  514. 
By  see.  604  certain  officials  are  given  the  powers  of  two  justices,  and 
hy  sec.  607  some  of  these  including  all  police  magistrates,  district  magis- 
trates and  stipendiary  magistrates,  have  conferred  upon  them  such 
and  like  powers  and  authority  to  preserve  order  in  "  courts  "  held  by 
them  during  the  holding  thereof  in  like  manner  as  a  judge  of  any 
court  in  Canada.  But  sec.  607  may  not  apply  to  a  session  by  a  police 
magistrate,  etc.,  while  exercising  the  powers  of  a  justice  under  Part  XV, 
or  even  while  exercising  the  powers  of  two  justices  under  Part  XV 
where  two  justices  are  by  a  special  Act  required  to  adjudicate  upon 
n  summary  convietion  matter. 

Ontariol — A  justice  of  the  peace  has  the  right,  unless  another  suit- 
able place  is  provided  by  the  municipality,  to  use  the  town  hall  of  any 
municipality  which  has  no  police  magistrate  for  the  hearing  of  cases 
brought  before  him,  but  not  so  as  to  interfere  with  its  ordinary  use. 
B.8.O.  1914,  ch.  87,  sec.  19. 
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Coiiiisel  for  parties. 

715.  The  person  against  whom  the  complaint  is  made  or 
information  laid  shall  be  admitted  to  make  his  full  answer  and 
defence  thereto,  and  to  have  the  witnesses  examined  and  cross- 
examined  by  counsel,  solicitor  or  agent  on  his  behalf. 

2.  Every  complainant  or  informant  in  any  such  case  shall  be 
at  liberty  to  conduct  the  complaint  or  information,  and  to  liave 
tlie  witnesses  examined  and  cross-examined,  by  counsel  or 
attorney  on  his  l>ehalf. 

Origin]— Sec.  850,  Code  of  1892;  E.S.C.  1886,  ch.  178,  sees.  34,  35; 
11-12  Vict.,  Imp.,  ch.  43. 

Defendant  not  in  default  if  his  counsel  appears  in  proceeding  under 
Part  Zr]— The  cases  of  Rex  v.  Thompson,  [1909]  2  K.B.  614,  100 
L.T.R.  970,  and  Rex  v.  Montgomery,  102  UT.B.  325,  taken  together 
determine  that  so  full  and  complete  is  the  power  given  by  the  two 
sections  (715  and  720)  to  counsel  to  represent  the  person  charged,  that 
the  presence  of  counsel  in  court  prevents  the  magistrate  from  enforcing 
the  appearance  of  the  accused  there,  and  that  where  there  is  a  proper 
appearance  by  counsel,  attorney,  or  agent,  the  justices  are  boond  to 
hear  'ftnd  determine  the  same,  and,  on  a  plea  of  guilty,  to  convict  the 
offender.  R.  v.  McDonald,  21  Can.  Cr.  Cas.  229,  230,  12  E.L.R.  166, 
(P.KJ.).  But  an  unauthorized  plea  of  guilty  will  not  bind  the  accused. 
See  infra  "  authority  of  counsel." 

"  Full  answer  and  defence  "] — This  phrase  appears  in  Code  sees.  715, 
786  and  942,  dealing  respectively  with  summary  conviction  matters, 
summar^r  trials  and  trials  on  indictment. 

The  words  "  full  answer  and  defence  "  mean  that  the  accused  can 
invoke  every  means  both  in  law  and  in  fact  to  meet  the  charge;  the 
word  "  answer  "  being  specially  applicable  to  a  defence  on  the  facts 
and  the  word  "  defence "  applying  both  to  matters  of  testimony  and 
matters  of  law.     R.  v.  Romer,  23  Can.  Cr.  Cas.  235. 

There  may  be  a  refusal  of  the  right  of  full  defence  under  some  cir- 
cumstances by  refusing  an  adjoui-nment  after  the  trial  has  begun  for 
the  purpose  of  bringing  other  witnesses  in  defence.  B.  v.  Dominion 
Drug  Stores  [1919]  1  W.W.B.  285   (Alta.). 

The  fact  that  through  an  oversight  a  magistrate  sentences  a  prisoner 
before  hearing  evidence  for  the  defence  does  not  deprive  the  prisoner  of 
an  opportunity  to  defend  himself,  if  the  magistrate  at  once  corrects 
the  error  by  offering  to  hear  the  defence.  R.  v.  Cyr,  [1917]  3  W.W.B. 
849,  29  Can.  Cr.  Cas.  77  (Alta.),  affirming  R.  v.  Cyr,  [1917]  2  W.W.R. 
1185  (AlU.). 

The  accused  is  not  denied  the  right  to  make  "  full  answer  and 
defence  "  to  the  charge  by  reason  of  the  magistrate  having  stated,  after 
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hearing  the  evidence  for  the  prosecution,  that  a  denial  on  oath  by  the 
accosed  would  not  alter  his  opinion  as  to  her  guilt.  R.  v.  McGregor, 
(1895)  26  Ont.  B.  115,  2  Can.  Gr.  Gas.  410. 

Where  one  of  two  magistrates  hearing  an  information  was  called  as  a 
witness  for  the  defence  but  refused  to  be  sworn  and  give  evidence,  and  the 
associate  magistrate  refused  to  use  his  authority  to  require  him  to  be 
sworn,  it  was  held  that  the  defendant  was  thereby  deprived  of  the  right 
of  making  a  full  defence,  and  his  conviction  was  quashed  on  this 
ground.  Calling  a  magistrate  as  a  witness  did  not  of  itself  disqualify 
him  from  further  acting  in  the  case.  B.  v.  Sproule  (1887),  14  Ont.  B. 
375.  That  case  was,  however,  disapproved  in  R.  v.  Brown  (1888),  16 
Ont.  B.  375,  where  it  was  held  that  the  defendant  is  not  entitled  to 
show  by  witnesses  at  the  hearing  that  the  magistrate  had  a  disqualifying 
interest  in  the  sase. 

Where  in  summary  proceedings  it  is  desired  to  call  the  presiding 
magistrate  as  a  witness,  the  application  should  be  supported  by  an 
affidavit  stating  not  only  that  the  magistrate  is  a  necessary  and  material 
witness,  and  that  the  application  is  made  in  good  faith,  but  disclosing 
specifically  what  the  party  proposes  to  prove  by  the  magistrate's  testi- 
mony.   Ex  parte  Hebert,  (1898)  34  N.B.B.  455,  4  Can.  Cr.  Cas.  153. 

Where  the  presiding  magistrate  is  called  as  a  witness  for  the  defence 
but  refuses  to  be  sworn,  a  summary  conviction  made  without  his  evi- 
dence should  not  be  quashed  unless  it  is  shown  >that  the  request  to  have 
the  magistrate  called  as  a  witness  was  made  in  good  faith  by  the  de- 
fence, that  the  magistrate  could  give  material  evidence  and  that  the 
accused  was  therefore  prejudiced.  Bx  parte  B^annagan,  (1897)  2  Can. 
Cr.  Cas.  613  (N.B.). 

Section  722  shows  that  the  question  of  the  adjournment  of  the 
hearing  is  in  the  discretion  of  the  magistrate.  What  sec.  715  (1)  of 
the  Code  says  is  that  the  person  against  whom  the  complaint  is  made 
or  the  information  laid  shall  bo  admitted  to  make  his  full  answer  and 
defence  thereto,  and  to  have  the  witnesses  examined  and  cross-examined 
by  counsel,  solicitor  or  agent  on  his  l)ehnlf.  A  similar  right  is  given  to 
the  complainant  or  informant  by  sub-sec.  (2).  B.  v.  Irving  (1908)  18 
O.L.B.  320.  In  Beg.  v.  Biggins  (1862),  5  L.T.N.S.  605,  it  was  held  upon 
a  similar  enactment,  the  origin  of  that  found  in  our  Code,  that  it  did 
not  touch  the  discretionary  power  of  the  magistrate  in  the  conduet  of 
the  trial,  and  that  he  was  not  bound  to  adjourn  to  enable  the  aoensed 
to  procure  counsel,  and  that,  although  the  accused  had  the  absolute 
right  to  the  assistance  of  counsel,  if  he  could  obtain  it,  he  was  not 
entitled  as  of  right  to  an  adjournment  for  the  purpose  of  enabling  him 
to  do  so.  The  object  of  the  clause  was  to  alter  the  old  law,  under  which 
in  matters  of  summary  jurisdiction,  the  parties  were  not  entitled  to 
the  assistance  of  counsel  or  attorney.  Reg.  v.  Justices  of  Cambridge- 
shire, (1880)  44  J.P.  168;  and  see  also  Paley,  8th  ed,,  p.  117,  119,  and 
Ex  parte  Hopwood,  (1850)  15  Q.B.  121. 
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Whatever  remedy  the  defendant  may  have  by  way  of  appeal  to  the 
sessions  or  by  way  of  criminal  information  against  the  magistrate,  if 
he  adopted  an  unusual  or  unreasonable  course  for  the  purpose  of  pre- 
venting the  defendant  from  having  legal  assistance,  the  refusal  to 
adjourn  for  that  purpose  will  not  entitle  the  defendant  to  have  the 
conviction  quashed  or  to  be  discharged  on  habeas  corpus.  The 
refusal  of  the  right  to  examine  and  cross-examine  witnesses  stands 
upon  a  very  different  footing:  Beg.  v.  Griffiths  (1886),  54  L.T.N.S. 
280;  E.  V.  Irving  (1908)  14  Can.  Cr.  Cas.  489,  18  O.L.B.  320. 

The  defence  may  move  to  dismiss  at  the  end  of  the  prosecutor's  case 
and  on  the  motion  being  refused  may  call  witnesses;  on  denial  of  this 
right  the  magistrate  loses  jurisdiction  to  convict.  B.  v.  Dominion 
Drug  Stores  [1919]   1  W.W.B.  285  (Alta.). 

Defendant  to  he  asked  if  he  wants  to  give  evidenee'\ — The  accused 
has  a  statutory  right  to  be  allowed  to  make  his  full  answer  and  defence 
to  the  charge  by  his  own  evidence  and  the  testimony  of  other  witnesses, 
if  present;  and  he  should  be  distinctly  asked  whether  he  desires  to  give 
evidence  before  the  charge  is  adjudicated  upon.  B.  v.  Gurry,  (1915) 
24  Can.  Cr.  Cas,  340,  8  O.W.N.  512. 

Bight  to  insist  on  legal  formalities  being  observed] — A  penon  upon 
trial  for  a  crime  has  a  right  to  hear  all  the  evidence  addaced  against 
him  and  to  insist  as  a  matter  of  right,  that  the  formalities  of  the  law 
as  to  criminal  trials  are  complied  with;  and  when  formal  proceedings 
are  in  strict  law  required,  ex  gr,,  an  arraignment  upon  a  speciflc  charge 
made  known  to  the  prisoner  at  the  hearing  before  a  magistrate,  the 
absence  of  the  required  proceedings  is  a  ground  for  setting  aside  the 
conviction  without  regard  to  the  question  whether  or  not  any  substantial 
injustice  had  resulted  to  the  accused.  B.  v.  Boaeh  (1914)  23  Can.  Cr. 
Cas.  28,  6  O.W.N.  630;  Martin  v.  Mackonachie,  3  Q.B.D.  730,  770, 
applied. 

Interpreting  to  accused  foreigner] — ^As  to  the  right  of  a  foreigner  at 
his  trial  to  have  the  evidence  interpreted,  see  Bex  v.  Meceklette,  15  Can. 
Cr.  Cas.  17,  18  OX Jt.  408 ;  Bex  v.  Sciarrone,  1  O.W.N.  416. 

In  B.  V.  Meceklette,  15  Can.  Cr.  Cas.  17,  18  O.L.B.  408,  the  return 
to  a  habeas  corpus  following  defendant's  summary  conviction,  was  good 
upon  its  face,  showing  a  warrant  of  commitment,  which  recited  the 
conviction  of  the  defendant  for  unlawfully  committing  an  act  of  in- 
decency  in  a  public  place;  and  there  was  ample  evidence  to  support  the 
conviction;  but  the  defendant  attempted  to  show  by  affidavits  that,  not 
understanding  Knglish,  he  did  not  know  that  he  was  on  trial,  and  did 
not  understand  the  evidence  given.  This  was  contradicted  by  one  who 
was  sworn  as  an  interpreter  at  the  trial,  and  by  a  poUceman.  It  was 
held  that  the  capacity  of  the  interpreter  and  all  matters  connected 
with  the  interpretation  of  the  evidence  were  questions  for  the 
magistrate,  and  his  finding  could  not  be  attacked  by  habeas 
corpus.    B.  V.  Meceklette,  18  O.L.B,  408,  15  Can.  Cr.  Cas,  17.     Semble, 
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that  there  is  no  inherent  right  in  any  foreigner  that  ,the  proceedings 
taken  in  the  courts  of  this  province  shall  be  made  wholly  intelligible 
to  him,  even  though  he  should  be  charged  with  crime.  Gases  in  which 
a  contrary  doctrine  is  laid  down  turn  upon  some  statutory,  or  constitu- 
tional provision.    Bex  v.  Meceklette,  18  O.L.R.  408,  15  Can.  Cr.  Gas.  17. 

The  proceedings  must  be  fairly  conducted,  and  refusal  to  adjourn 
a  case  against  a  Ghinaman  for  half  an  hour  so  that  he  could  get  an 
inteipreter  to  assist  him  in  his  defence  was  held  to  invalidate  a  sum- 
mary conviction  made  %nder  the  Public  Health  Act,  Alta.  R.  v.  Lee 
Kee,  [1918]  3  W.W.R.  767  (Alta.). 

Taking  **  view  "  of  locus  in  absence  of  parties  to  assist  in  determina- 
tion'] — In  a  summary  proceeding  for  an  illegal  sale  of  liquor  under  the 
Indian  Act,  a  conviction  will  be  quashed  if,  after  the  close  of  the  evi- 
dence, the  magistrate  went  alone  and  took  a  view  of  the  place  of  sale, 
and  so  stated  when  giving  his  judgment,  and  this  notwithstanding  that 
the  defendant  was  present  when  the  view  was  had.  Re  Sing  Kee,  5  Can. 
Cr.  Cas.  86,  8  B.C.R.  20. 

Compelling  defendant* s  attendance  for  trial  at  place  remote  from 
place  of  offence  and  from  his  place  of  reeidencel — Sec.  2  of  ch.  1.3  of 
1906,  Alta.  stat.,  says  that  the  Lieutenant-Governor  in  Council  may 
appoint  justices  of  the  peace  for  the  province,  who  shall  have  jurisdiction 
as  such  throitffhont  the  same.  There  is  no  statutory  provision  in  Alberta 
requiring  a  charge  to  b^  laid  or  dealt  with  by  the  nearest  justice.  But 
if  it  appeared  that  there  was  gross  abuse  of  the  authority  of  a  magis- 
trate by,  for  example,  compelling  the  attendance  of  the  accused  at  a 
place  extraordinarily  far  from  his  home  and  the  place  where  the  offence 
was  alleged  to  have  been  committed,  and  where  all  the  witnesses  resided, 
while  a  competent  and  impartial  justice  was  available  near  the  place  of 
the  alleged  offence,  the  court  would  have  power  to  intervene  and  prevent 
the  abuse  of  the  process  of  the  inferior  court,  on  the  ground  that  the 
defendant  was  prejudiced  in  his  right  to  "  make  his  full  answer  and 
defence"  (sec.  715),  and  that  therefore  the  magistrate  lacked  jurisdic- 
tion; R.  V.  Tally,  7  W.W.R.  1178,  23  Can.  Cr.  Cas.  449,  452,  and  see 
Bex  V.  Farrell,  15  Can.  Cr.  Cas.  100. 

Adjournment  to  get  counsel"] — ^If  the  accused  was  summoned  a  reason- 
able time  before  the  hearing,  he  cannot  claim  an  adjournment  a»  u 
matter  of  right  to  enable  him  to  obtain  counsel  to  conduct  the  defence. 
R.  V.  Irwing  (1908)  14  Can.  Cr.  Cas.  489,  18  O.L.R.  320. 

Adjournment  on  aynending  charge  in  a  material  respect] — If  the 
charge  is  amended  in  a  material  respect  on  the  return  of  the  summons 
and,  as  amended,  is  for  a  distinct  offence  from  that  alleged  in  the 
information  and  summons  although  of  the  same  class,  the  accused  will 
be  entitled  to  an  adjournment  without  l>eing  placed  on  terms  hh  to 
costs.  R.  V.  Farrell,  (1907)  15  O.L.R.  100.  In  such  case  it  is  not  u 
matter  of  discretion  (Code  sec.  722)  whether  the  justice  shall  adjourn 
the  trial  or  not  when  requested  to  do  so,  for  the  refusal  would  be  a 
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denial  of  the  right  to  make  '*full  answer  and  defence."    B.  v.  Farrell, 
supra. 

Counsel  to  assist  the  justice  in  matters  of  procedure^ — ^A  qualified 
solicitor  appearing  at  a  trial  before  a  justice  of  the  peace  ought  to 
assist  the  tribunal  in  matters  of  formal  procedure.  He  ought  not  to  be 
heard  very  favorably  on  asking  costs  of  a  certiorari  motion  on  the  ground 
of  merely  formal  errors  of  procedure  which  he  had  made  no  attempt 
to  correct  by  advising  the  magistrate  at  the  time.  Dierks  v.  Altermatt, 
[1918]  1  W.W.R.  719,  726  (Alta.),  per  Stuarf  J.,  and  see  R.  v.  Cyr 
[1917]  3  W.W.B.  849,  859,  (Alta.).  So  if  he  consents  to  an  illegal 
adjournment  sifne  die,  this  will  be  taken  into  consideration  on  disposing 
of  a  successful  motion  by  his  client  attacking  the  jurisdiction  of  the 
justice  because  of  same.    Dierks  v.  Altermatt,  supra. 

Authority  of  counsel  to  represent  client  for  whom  he  appears} — 
In  R.  V.  Broadfoot,  (1910)  17  Can.  Cr.  Cas.  71  (N.S.),  it  was  held  by 
Judge  MacGilUvray,  that  a  summary  conviction  made  without  evidence 
in  the  absence  of  the  accused  on  a  plea  of  guilty  entered  by  a  solicitor 
for  the  accused,  was  bad  for  want  of  jurisdiction  where  relied  upon  as 
one  of  the  prior  convictions  in  a  liquor  prosecution  for  a  third  offence, 
there  being  no  proof  of  the  solicitor's  authority. 

The  power  of  summary  conviction  is  in  derogation  of  the  common 
law  and  is  to  be  strictly  construed.    B.  v.  Broadfoot,  supra. 

In  Hallsworth  v.  Zickrick,  17  C.L.T.  37,  an  attorney  appeared  for 
the  defendant  who  was  not  present  when  the  case  waB  called,  and 
pleaded  guilty  for  her,  whereupon  the  magistrate  convicted  her  of  the 
offence  charged.  The  attorney  paid  a  portion  of  the  fine  imposed,  but 
later  the  defendant  applied  to  quash  the  conviction  on  the  ground  that 
the  attorney  had  appeared  and  entered  the  plea  of  guilty  without  her 
authority  or  knowledge.  It  appeared  that  the  summons  had  not  been 
served  on  the  defendant  personally,  and  that  she  had  not  hwself  in- 
structed the  attorney  to  appear  for  her,  and,  as  there  was  some  doubt 
as  to  whether  she  had  authorized  the  instructions  to  the  attorney,  an 
order  was  made  quashing  the  conviction.  And  see  B.  v.  Dimond  (1916) 
9  Sask.  L.R.  106,  25  Can.  Cr.  Cas.  317,  33  W.L.R.  803.  Counsel  repre- 
sents his  client  on  a  charge  of  a  second  offence  for  the  purpose  of  being 
asked  the  statutory  question  whether  the  accused  had  been  previously 
convicted  as  alleged.  B.  v.  O'Hearon,  (1901)  5  Can.  Cr.  Cas.  187. 
Ordinary  particulars  in  summary  proseoutionl — See  sec.  723  (2). 

Evidence  to  be  on  oath. — Commlsftlon  to  take  erfdenee  outside  of 
Canada  in  certain  cases. 

716.  Every  witness  at  any  hearing  shall  be  examined  upon 
oath  or  aflirmation,  by  the  justice  before  wliom  sucli  witness 
appears  for  the  purpose  of  1km n^  examined. 

2.  A  jud^e  of  any  superior  or  county  eourt  may  appoint  a 
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commissioner  or  commissioners  to  take  the  evidence  u{x>n  oath 
of  any  person  who  resides  out  of  (*anada  and  w  stated  to  be  able 
to  ^ive  material  information  relating  to  an  ofTence  for  which 
a  prosecution  is  pending  under  thi8  Part,  or  relating  to  any 
lK»rson  accused  of  such  otfence,  in  the  circumstances  and  in  the 
manner,  mutatis  mutandis,  in  which  he  might  do  so  under  see. 
!)J)7 ;  and  all  the  provisions  of  the  said  section,  in  respect  of 
matters  arising  thereunder,  shall  apply  mutatis  mutandis  to 
matters  arising  under,  this  section:  Provided  that  no  such 
appointment  shall  be  made  without  the  consent  of  the  Attorney 
(leneral. 

Origin]~-6  Edw.  VII,  Can.,  ch.  5,  sec.  1;  sec.  851,  Code  of  1892; 
R.S.C.  1886,  ch.  178,  sec.  47. 

Witness  **  stated  to  be "  able  to  give  material  information] — The 
same  particularity  is  not  required  as  to  the  proof  to  be  adduced  on 
an  application  for  a  commission  to  take  the  evidence  under  sec.  716,  of 
a  witness  out  of  Canada  who  is  "  stated  to  be  '*  able  to  give  material 
information  relating  to  a  summary  conviction  offence  as  would  be  re- 
quired upon  an  application  under  sec.  997,  to  take  evidence  for  use  at 
the  trial  of  an  indictable  offence  or  at  a  preliminary  enquiry,  in  which 
cases  it  must  l)e  "  made  to  appear "  that  the  evidence  of  the  absent 
witness  is  material.  B.  v.  Murray,  22  Can.  Cr.  Cas.  119,  21  O.W.B.  544, 
3  O.W.N.  734. 

Use  of  depositions  on  appeal] — See  sec.  752  (3). 

Stipulation  to  use  depositions  in  another  case] — ^An  agreement  to  use 
evidence  taken  in  another  case  should  be  properly  recorded.  B.  v.  Davey, 
22  Can.  Cr.  Cas.  221,  5  O.W.N.  666,  25  O.W.B.  630. 

» 

Proof  of  exception,  etc^  by  defendant— Prosecutor  need  not  prove 
neg^ative. 

717.  Any  exception,  exemption,  proviso,  excuse  or  qualifi- 
cation, whether  it  does  or  does  not  accompany  in  the  same  section 
tlio  description  of  the  offence  in  the  Act,  order,  by-law,  regula- 
tion or  other  document  creating  the  offence,  may  he  proved  by 
the  defendant,  but  need  not  be  specified  or  negatived  in  the 
information  or  complaint,  and  whether  it  is  or  is  not  so  specified 
or  negatived,  no  proof  in  relation  to  the  matter  so  specified  or 
negatived  shall  be  required  on  the  part  of  the  informant  or 
complainant. 

Ori^tn]— 8-9  Kdw.  VII,  Can.,  ch.  9,  hci*..  2;  sec.  852,  Code  of  1892; 
B.S.C.  1886,  ch.  178,  sec.  38. 

071 


[§717]  (^HiMiNAi.  Code  (Part  XV) 

0nu8  on  defendant  to  prove  hivxHclf  within  statutory  exceptions] — 
Sec.  717  is,  as  regards  summary  conviction  matters,  an  exception  to 
ihc  rule  that  he  who  alleges  a  fact  must  prove  it  even  though  the  alle- 
gation is  couched  in  negative  terms,  unless  the  subject  of  the  negative 
assertion  is  peculiarly  within  the  knowledge  of  the  accused,  in  which  case 
it  was  for  him  to  prove  it  as  a  matter  of  defence,  even  before  sec  717 
was  enacted. 

Since  the  Act  9  Edw.  VII,  Can.,  ch.  9,  amending  sec.  717  of  the  Code, 
it  is  not  necessary  for  the  prosecutor  to  negative  exceptions  in  sub-sees. 
117  and  127  of  the  Canada  Temperance  Act.  R.  v.  Dibblee,  ex  pane 
Mclntvre,  39  N.B.R.  361. 

Negativing  ea-ceptions  in  informationl — For  the  prior  law  on  the 
ifuestion  of  negativing  exceptions  in  the  description  of  the  offence,  see 
R.  V.  Boscovitz,  4  B.C.R.  132,  R.  v.  White,  21  U.C.C.P.  354,  (Ont.) : 
R.  V.  Strauss,  5  B.C.R.  486,  1  Can.  Cr.  Cas.  103,  R  v.  Smith,  3  Can.  Cr. 
Cas.  383,  31  Ont.  R.  224;  R.  v.  Nunn,  10  P.R.  395  (Ont.) ;  R.  v.  Boomer, 
13  Can.  Cr.  Cas.  98,  15  O.L.R.  321. 

Non-sppearance    of    accased*— £x   parte    hearings. — ^IfarraHt    to 
procure  attendance  of  accused. 

718,  In  ease  the  acx'used  does  not  appear  at  the  time  and 
place  appointed  by  any  summons  issued  by  a  justice  on  informa- 
tion before  him  of  the  commission  of  an  offence  punishable  on 
summary  conviction  then,  if  it  appears  to  the  satisfaction  of 
the  justice  that  the  summons  was  duly  served  a  reasonable  time 
before  the  time  appointed  for  appearance,  such  justice  may  pro- 
ceed ex  parte  to  hear  and  determine  the  case  in  the  absence  of 
the  defendant,  as  fully  and  effectually,  to  all  intents  and  pur- 
poses, as  if  the  defendant  had  personally  appeared  in  obedience 
to  such  summons,  or  the  justice  may,  if  he  thinks  fit,  issue  his 
warrant  as  provided  by  sees.  659  and  660  and  adjourn  the 
hearing  of  the  complaint  or  information  until  the  defendant 
is  apprehended. 

Origin]~56  Vict.,  Can.,  ch.  32,  sec.  1;  sec.  853,  Code  of  1892;  R.S.C. 
1886,  ch.  178,  sec.  39;  32-33  Vict.,  Can.,  ch.  31,  sees.  7  and  32. 

Process  for  compelling  appearance] — Code  sec.  711. 

In  case  the  accused  ^*  does  not  appear*^;  appearance,  by  counsel] — 
In  Rex  V.  Montgomery,  102  L.T.R.  325,  there  was  a  hearing  of  a  sum- 
mons for  driving  a  motor  car  at  a  speed  exceeding  the  limit.  The 
defendant  appeared  by  his  solicitor,  who  pleaded  guilty  on  hia  behalf 
and  also  to  a  previous  conviction.  The  justices,  on  the  application  of 
the  inspector  of  police,  ordered  a  warrant  to  compel  the  defendant  to 
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appear  personally.  The  warrant  was  granted  improperly,  8o  it  was  held 
on  appeal,  because  a  valid  plea  of  guilty  had  been  made.  Lord  Alver- 
stone,  C.J.,  said :  "  It  was  not  necessary  for  the  purpose  of  obtaining 
a  conviction  or  of  proving  the  previous  conviction,  for  the  appellant 
had  pleaded  guilty  to  both." 

Bucknill,  J.,  said :  "  The  justices  were  bound  to  proceed  on  the 
appearance  and  to  convict  in  this  case.  That  was  all  they  had  to  do  on 
the  plea  of  guilty  being  made  to  the  offence  and  to  the  previous 
conviction." 

The  decision  in  R.  v.  Montgomery,  supra,  Was  applied  in  R.  v. 
Thompson,  (1915)  23  Can.  Cr.  Cas.  463  (N.S.) ;  see  also  R.  v.  Thompson, 
[1909]  2  K.B.  614,  100  L.T.R.  970;  R.  v.  Coote,  22  O.L.R.  269,  17  Can. 
Cr.  Cas.  211;  R.  v.  McDonald,  (1913)  21  Can.  Cr.  Cas.  229  (P.E.I.). 

Failure  to  appear  on  an  adjourned  hearing  after  appearing  to  the 
sumfnons] — Code  sec.  722. 

** Summons  duly  served**^ — As  to  manner  of  serviecf  see  sees.  658 
and  711. 

Default  in  appearing  to  defective  summons  or  defective  informa- 
tion}— Soc.  718  applies  only  to  a  valid  summons  and  default  there- 
under; the  defendant  is  not  bound  to  appear  to  a  summons  which  was 
not  signed.    Lamontagne  v.  Lanctot,  (1916)  25  Can.  Cr.  Cas.  449  (Que.). 

A  sammary  oonvietion  was  set  aside  where  no  place  of  trial  was 
mentioned  in  the  summons  and  defendant  did  not  appear ;  R.  v.  Wilson ; 
ex  parte  Harrington,  40  N.B.R.  383;  and  where  the  place  of  the  offence 
was  not  stated  in  the  information  and  defendant's  counsel  appeared 
only  to  object  to  the  jurisdiction  and  then  withdrew  from  the  case; 
R.  V.  Hubbard,  ex  parte  Monahan,  (1914)  42  N.B.R.  524;  although  the 
summons  mentioned  a  place  of  the  offence.    R.  v.  Hubbard,  supra. 

A  variance  or  discrepancy  between  the  day  of  the  week  and  the  day 
of  the  month  mentioned  in  the  summons  does  not  invalidate  it;  the  day 
of  the  month  governs.    Ex  parte  Tompkins,  37  N.B.R.  534. 

The  failure  to  properly  state  the  prior  offence  in  the  summons  will 
prevent  a  conviction  for  a  second  offence  in  default  of  appearance.  Be 
Crouse  (R.  v.  Crouse  No.  2),  (1913)  21  Can.  Cr.  Cas.  243,  12  E.L.R. 
499  (N.S.)  ;  R.  v.  Grant,  30  N.S.R.  368. 

Appearance  by  counsel] — See  sees.  720,  720a,  and  note  to  721. 

"  //  it  appears  that  the  summons  was  duly  served  "] — ^The  justice's 
jurisdiction  to  act  under  sec.  718  depends  on  this  proof  of  service; 
L^esquc  v.  Asselin,  6  Que.  P.R.  64,  8  Can.  Cr.  Cas.  505;  and  on  a 
"summons"  being  duly  served.  Lacasse  v.  Portier,  (1917)  30  Can.  Cr. 
Cas.  87  (Que.).  A  notice  from  the  complainant  of  the  time  and  place 
of  hearing  accompanied  by  a  copy  of  the  complaint,  is  not  a' "  summons." 
Lacasse  v.  Portier,  supra;  Rheaume  v.  Cliche  (1917)  24  Rev.  Leg.  61 
(Que.). 

On  motion  for  a  writ  of  certiorari  to  remove  a  conviction  for  a 
violation  of  the  Canada  Temperance  Act  it  appeared  that  the  writ  of 
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summons,  which  waB  dated  July  26th,  1909,  and  was  returnable  two  days 
later,  was  served  by  a  constable  who  delivered  it  to  a  brother  of  defend- 
ant, the  defendant  himself  being  absent  from  home  at  the  time.  The 
affidavit  of  the  constable  showed  that  the  summons  was  served  on  the 
evening  of  the  same  day  on  which  it  was  dated,  between  the  hours  of 
nine  and  ten  o'clock,  and  that  the  person  to  whom  it  was  delivered  was 
of  sufficient  age,  but  it  was  not  made  to  appear  that  such  person  was 
an  "  inmate  *'  of  defendant's  last  or  most  usual  plac>e  of  abode,  the 
affidavit  merely  stating  on  this  point  that  he  staywl  there  most;,  of  the 
time.  It  was  held  that  the  servicx^  was  sufficient  in  point  of  time,  but 
that,  in  the  absence  of  evidence  to  show  that  the  summons  was  delivered 
to  the  defendant  personally,  or  in  his  absence  to  an  inmate  of  his  last 
or  most  usual  place  of  abode,  as  required  by  sec.  058,  sub-sec.  (4),  the 
conviction  must  be  set  aside.  B.  v.  Franey,  16  Can.  Cr.  Cas.  441,  44 
N.S.R.  163. 

The  justicQ  may  accept  as  proof  of  service  of  the  summons  a  con- 
stable's affidavit  of  service  endorsed  thereon  and  sworn  before  another 
justice  prior  to  the  return  date.  B.  v.  Smith,  16  Can.  Cr.  Cas.  425. 
(This  case  was  disapproved  as  to  another  point  involved,  in  B.  v.  Mitchell, 
24  O.L.R.  324,  19  O.W.R.  588). 

In  default  of  appearance  the  justiee  may  proceed  ex  parte  to  hear 
and  determine'} — The  justice  has  a  discretion  to  exercise  whicli  the  court 
will  not  review  on  certiorari,  B.  v.  Coote,  22  OX.B.  269,  17  Can.  Cr. 
Cas.  211.  He  is  to  decide  whether  he  will  proceed  ex  parte  or  adjourn 
the  hearing  and  issue  a  warrant.  B.  v.  Smith,  L.B.  10  Q.B.  614;  B.  v. 
Coote,  supra. 

It  has  been  held  that  in  proceeding  on  default,  an  error  in  stating  the 
date  of  the  offence  in  the  information  may  be  corrected  so  long  as  it 
does  not  charge  a  different  offence.  Ex  parte  Tompkins,  37  N.B.B.  552. 
And  a  change  of  the  date  of  a  liquor  selling  offence  does  not  in  all  eases 
mean  that  a  different  offence  is  charged;  there  may  be  such  other  par- 
ticulars of  time  and  place  disclosed  as  point  to  a  single  occasion  and 
not  to  a  continuous  offence.     Ex  parte  Tompkins,  supra. 

The  defendant  is  not  to  bo  convicted  in  his  absence  of  an  offence 
distinct  from  that  stated  in  the  information  and  summons.  Ex  parte 
Doherty,  (1894)   1  Can.  Cr.  Cas.  84,  33  N.B.B.  15. 

On  proceeding  to  try  a  sunmiary  conviction  matter  in  default  of 
appearance  and  convicting  the  accused,  the  justice  may  also  hear  evi- 
dence and  make  an  adjudication  as  to  whether  there  are  any  chattels 
whereon  to  levy  a  distress  (Code  sec.  744),  and  if  there  are  none  he 
may  dispense  with  the  issue  of  a  distress  warrant  and  with  a  return 
of  no  goods  and  may  issue  a  commitment  in  the  first  instance.  B.  v. 
Oegan,  14  Can.  Cr.  Cas.  148,  l7  O.L.B.  366. 

In  default  of  appearance  the  justice  may  issue  warrant  and  adjourn 
the  hearingi — ^Where  the  defendant  fails  to  appear,  an  adjournment  of 
the  hearing  must  nevertheless  be  to  a  time  and  place  appointed  and 
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publicly  stated  at  the  time  the  adjoununent  takes  place.     B.  v.  Smith, 
16  Can.  Cr.  Cas.  425  (N.S.). 

The  accused  when  so  brought  up  on  warrant  has  the  same  right  to 
make  his  full  answer  and  defence  as  he  would  have  had  on  the  original 
return  date.  Levesque  v.  Asselin,  6  Que.  P.R.  64;  same  case  sub  nom. 
B.  V.  Levesque,  8  Can.  Cr.  Cas.  305.  He  has  taken  the  risk  that  the 
magistrate  would  proceed  ex  parte  instead  of  adjourning;  but  a  justico 
of  the  peace  has  no  right  if  he  illegally  proceeded  ex  parte  without 
proof  of  service  of  the  summons,  to  issue  a  warrant  of  arrest  to  bring 
•the  accused  liefore  him  for  sentence  and  pronounce  sanio  without  allow- 
ing further  evidence.     Levesque  v.  Asselin,  6  Que,  P.R.  64,  8  Can.  Cr. 

Cas.  505. 

• 

.^oii-appearance  of  proseeutor*— Dismissal  or  adjournment. 

T19.  If,  upon  the  day  and  at  the  place  so  appointed,  the 
defendant  appears  voluntarily  in  obedience  to  the  summons  in 
that  behalf  served  upon  him,  or  is  brought  before  the  justice  by 
virtue  of  a  warrant,  then,  if  the  complainant  or  informant, 
having  had  due  notice,  does  not  appear  by  himself,  his  counsel, 
solicitor  or  agent,  the  justice  shall  dismiss  the  complaint  or 
information  unless  he  thinks  proper  to  adjourn  the  hearing  of 
the  same  until  some  other  day  upon  such  terms  as  he  thinks  M. 

OW^l— Sec.  854,  Code  of  1892;  R.S.C.  1886,  ch.  178,  sec.  41. 

l*ro€eedln|rs  when  both  parties  appear. 

720.  If  both  parties  appear,  either  })ersonally  or  by  their 
respective. (counsel,  solicitors  or  agents,  before  the  justice  who  is 
to  hear  and  determine  the  complaint  or  information  such  justice 
shall  proceed  to  hear  and  determine  the  same. 

Or».ain]— Sec.  855,  Code  of  1892;  R.S.C.  1886,  ch.  178,  see.  41 ;  11-12 
Vict.,  Imp.,  ch.  43. 

Other  justices  not  entitled  to  intervene^ — Other  justices  of  eonearreiit 
jurisdiction  are  not  entitled  to  sit  as  associate  justices  on  a  case  which 
the  sitting  justice  has  jurisdiction  to  try  alone  and  desires  so  to  try  it. 
R.  V.  McRae,  28  Ont.  R.  569. 

Jurisdiction  on  appearance  hy  oounsell — In  a  summary  conviction 
matter,  the  accused  may  appear  by  counsel  instead  of  personally  and 
the  magistrate  has  jurisdiction  to  proceed  without  requiring  the  accused 
to  be  personally  present.  R.  t.  Romer,  23  Can.  Cr.  Cas.  235 ;  Denault  v. 
Bobida,  10  Que.  B.C.  199;  8  Can.  Cr.  Cas.  501;  Ex  parte  Doherty,  33 
N.B.R.  15,  1  Can.  Cr.  Cas.  84;  Proctor  v.  Parker,  12  Man.  R.  528,  3  Can. 
Cr.   Cas.   37;   R.  v.   McDonald,  8  Can.   Cr.  Cas.   348    (P.E.I.) ;   R.  v. 
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Thompson,  [1909]  2  K.B.  614,  100  L.T.  970;  B.  v.  Montgomery,  102 
L.T.  325;  R.  v.  Coote,  22  O.L.R.  269,  17  Can.  Cr.  Caa.  211;  E.  v. 
Thompson,  (1915)  23  Can.  Cr.  Cas.  463  (N.S.). 

A  corporation  defendant  must  appear  ''by  attorney."    Sec.  720a. 

Counsel  duly  authorized  may  enter  a  plea  of  guilty  in  the  absence 
of  the  client.  R.  v.  McDonald  (1913)  21  Can.  Cr.  Cas.  229  (P.fiX) ; 
B.  V.  Thompson,  [1909]  2  K.B.  614;  B.  v.  Montgomery,  102   L.T.  325. 

In  B.  y.  Aves,  24  L.T.  64,  it  was  held  that  an  absent  defendant  may 
plead  guilty  through  his  counsel  duly  authorissed  but  if  eounsel  without 
authority  so  to  do  pleads  guilty  for  the  defendant,  the  conviction  is 
invalid.  It  is  well,  therefore,  to  have  defendant's  written  authority  for 
such  plea  and  to  have  such  authorization  ready  to  file  with  the  magis- 
trate should  he  require  it.  This  is  particularly  desirable  where  a  subse- 
quent offence  would  entail  an  increased  punishment  and  would  raise  the 
question  of  the  validity  of  the  first  conviction;  and  this  although  the 
punishment  for  the  case  in  hand  may  be  only  a  fine  which  is  tendered 
at  the  hearing.  See  Hallsworth  v.  Zickrick,  17  C.L.T.  37;  B.  v.  Broad- 
foot,  17  Can.  Cr.  Cas.  31  (N.S.) ;  B.  v.  Dimond,  9  Sask.  L.R.  106. 

Arraignment  of  accused  when  personally  presenfl — Code  sec.  721. 

Justice  cannot  enforce  personal  attendance  under  Part  XV  if  counsel 
appears] — So  full  and  complete  is  the  power  given  by  sees.  716  and  720  to 
counsel  to  represent  the  person  charged,  that  the  presence  of  counsel 
in  court  prevents  the  magistrate  from  enforcing  the  appearance  of  the 
accused  there;  and  where  there  is  a  proper  appearance  by  counsel » 
attorney,  or  agent,  the  justices  are  bound  to  hear  and  determine  the 
same,  and,  on  a  plea  of  guilty,  to  convict  the  offender.  B.  v.  McDonald, 
(1913)  21  Can.  Cr.  Cas.  229  (P.E.L)  ;  B.  v.  Thompson,  [1909]  2  KJB. 
614;  B.  V.  Montgomery,  102  L.T.B.  325. 

If  chnrffc  not  admitted,  evidence  to  be  taken] — The  evidence  of  wit- 
nesses is  to  be  taken  in  the  manner  provided  by  Part  XIV.  Code  sees. 
721  (3),  682,  683,  686;  but  when  the  proceedings  are  under  Part  XV 
the  witnesses  need  not  sign  their  depositions.    Sec.  721  (5). 

Ordering  parHculars  in  suvivuiry  prosecution] — ^See  sec.  723  (2). 

Previous  notice  of  the  charge  by  summons  or  otherwise] — Unless  dis- 
]mnsed  with  by  statute  or  waived,  there  must  l)e  some  previous  summons 
or  notice,  to  the  party  charged,  of  the  hearing  of  the  charges  against 
him.  This  may  be  waived  by  ap])euring,  pleading  and  defending.  But 
a.Hking  an  suljounnnont  for  the  puriKiso  of  procuring  evidence  is  not 
necessarily  a  waiver.  H.  v.  Vrooman,  3  Man.  B.  509;  B.  v.  Davis  (1912) 
.T  W.W.R.  1  (Altji.);  R.  v.  McNutt,  3  Can.  Cr.  Cas.  184  (N.S.) ;  and 
see  er  parte  Dolan,  41  N.B.B.  95,  26  Can.  Cr.  Cas.  161.  But  if  he 
examines  or  cross-examines  a  witness  in  proof  of  his  objection,  it  seems 
that  thereby  he  submits  to  the  jurisdiction  of  the  magistrate  to  decide 
the  point  and  cannot  raise  it  afterwards  on  certiorari.  B.  v.  Doherty, 
(1899)  32  N.8.B.  235,  3  Can.  Cr.  Cas.  505. 
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Case  closed  for  the  complamtmt;  motion  to  disnUss} — If  the  prosecu- 
tion goes  on  with  the  evidence  and  closess  its  case,  the  justice  is  to 
determine  whether  an  objection  taken  by  the  defence  is  to  be  sustained, 
which  takes  exception  to  the  sufficiency  of  the  proof.  R.  v.  Chew  Deb, 
(1913)  3  W.W.B.  854,  18  B.C.B.  23,  23  W.L.B.  308,  21  Can.  Or.  Cas.  20. 
It  is  not  competent  for  the  justice  to  give  the  complainant  leave  to 
withdraw  the  charge  so  that  he  may  lay  a  fresh  information  for  the 
identical  offence  and  adduce  new  evidence;  B.  v.  Chew  Deb»  supra; 
though  he  probably  would  have  power  to  give  leave  to  the  complainant 
to  re-open  the  case  in  chief  and  to  grant  an  adjournment  for  bringing 
further  evidence.  On  the  motion  to  dismiss  being  refused,  the  defence 
is  entitled  to  call  evidence.  R.  v.  Dominion  Drug  Stores  [1919]  1 
W.W.B.  286  (Alta.) 

.Service  of  gnmmoiis  upon  corporailoiu — Appearance  by  corporallon. 

720a.  When  the  defendant  is  a  corporation  the  summon.« 
may  be  served  on  the  mayor  or  chief  officer  of  such  corporation, 
or'upon  the  clerk  or  secretary  or  the  like  oflficer  thereof,  and  may 
be  in  the  same  form  as  if  the  defendant  were  a  natural  person. 

2.  The  corporation  in  such  case  shall  appear  by  attorney,  and 
if  it  does  not  appear  the  justice  may  proceed  as  in  other  cases. 

Origin}— Can.  Stat.  1909,  ch.  9,  sec.  2. 

Service  of  sumvions  on  corporation} — Prior  lo  this  enactment,  notice 
of  the  summons  was  held  to  be  good  if  given  in  a  manner  similar  to  a 
notice  of  indictment  of  a  corporation  given  under  Code  sec.  918.  B.  v. 
Toronto  By.  Co.,  2  Can.  Cr.  Cas.  471,  26  A.B.  491  (Out.)  Sec.  720a 
requires  service  of  the  summons  itself.  A  similar  provision  is  contained 
in  Part  XVI  as  to  certain  indictable  offences.     See  sec.  773a. 

Evidence  against  corporation} — Membership  or  the  holding  of  shares 
in  the  defendant  corporation  docs  not  excuse  the  shareholder  from  being 
compelled  to  give  evidence  in  the  charge  against  the  corporation.  B.  v 
Mayflower  Bottling  Co.,  44  N.8.B.  417. 

IMie  shareholder  may,  by  active,  personal  participation  in  the  cor- 
poration's offence  render  himself  liable  as  a  party  to  its  offence.  B.  v. 
Olassey,  (1012)  22  Can.  Cr  Cas.  71  (N.S.)  and  see  B.  v.  Hendrie,  10 
Can.  Cr.  Cas.  198;  B.  v.  Hnys.  12  Can.  Cr.  Cas.  423;  Bemier  v.  Dequoy, 
Oa  Quo.  S.C.  237. 

Arraignment  of  aceiiftod.— ConTictlon  or  order  If  charge  admitted.  - 
if  charge  not  admitted.— Eyldence  In  reply.— Under  Part  XT 
witness  need  not  sign. 

T21.  If  the  defendant  is  personally  present  at  the  hearin^if 
the  snbRtance  of  the  information  or  complaint  shall  be  stated  to 
him,  and  he  shall  be  asked  if  he  has  any  cause  to  show  why  he 
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should  not  be  convicted,  or  why  an  order  should  not  be  made 
against  him,  as  the  case  may  be. 

2.  If  the  defendant  thereupon  admits  the  truth  of  the  in- 
formation or  complaint,  and  shows  no  suflBcient  cause  why  he 
should  not  be  convicted,  or  why  an  order  should  not  be  made 
against  him,  as  the  case  may  be,  the  justice  present  at  the  hearing 
shall  convict  him  or  make  an  order  against  him  accordingly. 

3.  If  the  defendant  does  not  admit  the  truth  of  the  informa- 
tion or  comj)laint,  the  justice  shall  proceed  to  inquire  into  the 
charge  and  for  the  purposes  of  siich  inquiry  shall  take  the  evi- 
dence of  witnesses  both  for  the  complainant  and  accused  in  the 
manner  provided  by  Part  XIV  in  the  case  of  a  preliminary 
inquiry. 

4.  The  prosecutor  or  complainant  is  not  entitled  to  give  evi- 
dence in  reply  if  the  defendant  has  not  adduced  any  evidence 
other  than  as  to  his  general  character. 

5.  In  the  hearing  under  this  Part  the  witnesses  need  not  sign 
their  dej)ositions. 

Origin]— Sec.  856,  Code  of  1892;  R.S.G.  1886,  ch.  178,  sees.  43, 
44,  46. 

** //  defendant  is  personally  present"} — Thi.s  does  not  make  it  obli- 
gatory upon  defendant  to  attend  personally  in  a  summary  conviction 
matter  in  answer  to  a  summons,  for,  by  sec.  720,  he  is  permitted  to 
appear  either  personally  or  by  counsel;  R.  v.  McDonald  (1913)  21  Can. 
Cr.  Cas.  229  (P.E.I.)  ;  Bossell  v.  Wilson,  1  E.  &  B.  488;  B.  v.  Mont- 
gomery, 102  L.T.  325;  R.  v.  Coote,  22  O.L.R.  269,  17  Can.  Cr.  Cas.  211; 
R.  V.  Thompson,  (1915)  23  Can.  Cr.  Cas.  463  (N.S.)  ;  R.  v.  Thompson 
[1909]  2  K.B.  614 ;  And  if  he  appears  by  counsel  he  is  not  Chargeable 
with  non-appearance  under  sec.  718.  An  information  for  one  offence 
may  be  changed  to  another  in  the  defendant's  presence  or  he  may  be 
called  upon  to  answer  to  additional  charges,  but  with  the  right  to 
ask  an  adjournment.  See  sec.  724  (4)  and  sec.  722.  If,  however,  the 
defendant  allows  the  proceedings  to  go  on  upon  a  new  charge  without 
any  protest  or  request  for  time  to  answer,  he  will  be  bound  by  them. 
R.  V.  Clarke,  20  Ont.  R.  642;  R.  v.  Crouch,  35  U.C.R.  433  (Ont.) ; 
Stoness  v.  Lake,  40  U.C.R.  320  (Ont.). 

The  want  of  service  of  a  summons  as  well  as  any  irregularity  in 
the  service  may  be  cured  by  defendant's  presence.  R.  v.  Hughes,  4  Q.B.D. 
614;  R.  V.  Berry,  23  J.P.  82,  28  L.J.M.C.  86,  8  Cox  C.C.  121;  R.  v. 
"Fletcher,  12  Cox  C.C.  77;  R.  v.  Stone,  1  East  639;  R.  v.  Clarke,  20 
Ont.  R.  642 ;  Davis  v.  Feinstein,  25  Man.  R.  507 ;  R.  v.  Bennett,  3  Ont. 
R.  45 ;  R.  V.  Doherty,  3  Can.  Cr.  Cas.  505.    When  a  man  appears  before 
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justices  and  a  charge  is  then  made  against  him,  if  he  has  not  been 
summoned  he  has  good  ground  for  asking  for  an  adjournment.  If  he 
waives  that  and  answers  the  charge,  a  conviction  would  be  perfectly 
good  against  him.  R.  v.  Shaw  (1865)  L.  &  C.  579,  10  Cox  C.C.  66, 
per  Blackburn,  J.;  Turner  v.  Postmaster  General  (1864)  5  B.  &  S.  756, 
10  Cox  15,  11  Jur,  N.S.  137. 

The  accused  by  proceeding  with  the  trial  without  objection  may  be 
held  to  have  submitted  to  the  justice's  jurisdiction,  although  illegally 
arrested  under  an  invalid  warrant  issued  without  any  sworn  informa- 
tion.   B.  V.  Yaldon,  17  O.L.B.  179,  13  Can.  Cr.  Cas.  489. 

The  substance  of  the  complaint  to  he  stated  to  defendant^ — The 
defendant  is  to  be  arraigned  upon  a  specific  charge  made  knov^ii  to  him 
at  the  hearing.  B.  v.  Boach,  6  O.W.N.  630,  23  Can.  Cr.  Cas.  28 ;  Martin 
V.  Mackonachie,  3  Q.B.D.  739,  770.  He  should  not  have  to  ascertain 
the  nature  of  the  charge  as  the  case  develops  during  the  taking  of 
evidence.  Nagazoa  v.  Niquet,  (1917)  24  B.  de  Juris,  339,  30  Can. 
Ci.  Cas.  77  (Que.),  In  every  case  where  an  individual  is  accused  of 
an  offence  for  which  he  may  be  imprisoned  a  complaint  in  writing 
should  be  made  against  him  before  the  case  is  called  and  before  he  is 
Called  upon  to  plead  or  show  cause  under  sec.  721,  sub-sec.  (2).  Nagazoa 
V.  Niquet,  supra. 

Defendant  to  he  asked  to  show  cause;  pleading  to  the  charge] — 
Technically  speaking,  there  is  no  such  plea  as  either  "  guilty  "  or  '*  not 
guilty"  contemplated  by  Part  XV.  Under  sec.  721  of  the  Code,  an 
accused  is  to  be  asked,  **  if  he  has  any  cause  to  show  why  he  should 
not  be  coirvicted,  or  why  an  order  should  not  be  made  against  him, 
as  the  case  may  be."  The  practice  is  almost  universal,  to  ask  the 
aceosed  if  ho  be  guilty  or  not  guilty,  and  when  an  accused 
pleads  guilty  such  plea  may  be  regarded  as  an  admission  of 
the  truth  of  the  information  and  of  the  absence  of  sufficient  cause 
why  he  should  not  be  convicted  or  why  an  order  should  not  be  made. 
B.  V.  O'Brien,  [1918]  3  W.W.B.  848,  849,  (Sask.).  If  the  same  prin- 
ciples apply  to  a  trial  under  Part  XV  as  to  a  trial  of  an  indictable 
offence,  before  a  judge  and  jury  in  a  superior  court,  an  application 
after  judgment  for  leave  to  change  a  plea  is  too  late.  Bex  v.  Selbo,  9 
Car.  So  P.  346. 

Even  before  judgment   the  court  has  a  discretion   in  the  matter. 
Rev.  V.  Plummer  £1902]  2  K.B.  339,  at  p.  349,  71  L.J.K.B.  805;  B.  v 
(VBrien,  [1918]  3  W.W.B.  848  (Bask.). 

If  the  principles  applicable  to  a  trial  on  indictment  do  not  apply 
to  a  trial  under  Part  XV,  then  it  seems  there  is  no  authority  for  allow- 
ing an  accused  to  withdraw  an  admission  as  to  the  truth  of  an  informa- 
tion and  as  to  the  absence  of  sufficient  cause  why  he  should  not  bo 
convicted.     B.  v.  O'Brien,  supra. 

Although  the  accused  may  "  admit  the  truth  of  the  information/'  he 
is  still  to  have  an  opportunity  of  setting  up  that  the  information  dis- 
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closes  no  offence  in  law.  Ex  parte  Richard  (1916)  26  Can.  Cr.  Cas. 
166  (Que.). 

Where  the  complaint  is  not  properly  laid} — An  illegal  complaint  oonld 
not  give  to  the  justice  of  the  peace  the  necessary  jurisdiction  to  inquire 
into  it  and  decide  upon  it:  Carriere  v.  Montreal  (1902),  5  Que.  P.B. 
44;  R.  V.  Leschinski,  17  Can.  Cr.  Cas.  199;  R.  v.  Code,  13  Can.  Cr.  Cas. 
372;  R.  V.  Coulson,  27  Ont.  R.  59,  1  Can.  Cr.  Cas.  114.  So  where  the 
War  Revenue  Act,  1915,  provided  that  the  fine  must  be  sued  for  and 
recovered  in  the  name  of  the  Minister  of  Inland  Revenue,  and  the 
complaint  was  brought  in  the  personal  name  of  another  person,  it  was 
held  that  the  complaint  was  not  susceptible  of  being  amended,  since  the 
effect  of  such  amendment  would  not  only  be  to  correct  the  name  of 
the  complainant,  but  to  substitute  as  complainant  a  person  other  than 
the  one  who  has  lodged  the  complaint.  Ex  parte  Richard,  26  Can.  Cr. 
Cas.  166  (Que.);  Beland  v.  Boyce,  (1913)  21  Can.  Cr.  Cas.  421;  R.  v. 
C.P.R.,  12  Can.  Cr.  Cas.  549,  7  Terr.  L.B.  443,  and  an  appearance  by 
counsel  and  a  plea  of  not  guilty  entered  by  counsel  for  defendant  in 
his  absence  without  objection  to  an  alleged  irregularity  in  the  informa- 
tion and  proceedings  upon  which  the  summons  was  founded,  is  a  waiver 
of  the  irregularity  and  a  submission  to  the  jurisdiction  of  the  justice' 
R.  V.  Kay  (1911)  26  Can.  Cr.  Cas.  171  (N.B.);  Dixon  v.  Wells,  25 
Q.B.D.  249;  R.  v.  Thompson,  [1909]  2  K.B.  614. 

If  the  information  does  not  disclose  an  offence  within  the  magis- 
trate's territorial  jurisdiction  and  the  defendant  does  not  attend  on 
the  summons  either  personally  or  by  counsel,  the  defect  cannot  be 
cured  so  as  to  give  the  magistrate  jurisdiction  to  proceed  ex  parte, 
B.  V.  Hubbard,  (1914)  42  N.B.R.  524,  24  Can.  Cr.  Cas.  127.  ♦ 

An  information  which  purports  to  be  that  of  one  person,  but  which 
is  signed  and  sworn  to  by  another  person  is  invalid.  R.  v.  McNutt,  28 
N.S.R.  377,  3  Can.  Cr.  Cas.  184. 

Certain  defects  vn  the  information  cured] — Code  sees.  723-725. 

Defects  in  the  summoTis} — Defects  in  a  summons  are  cured  by  a 
personal  appearance  by  the  defendant  and  going  to  trial  on  the  merits. 
R.  V.  Holyoke,  ex  parte  Mclntyre,  21  Can.  Cr.  Cas.  422,  13  E.L.B.  210 
(N.B.);  R.  V.  Doherty,  3  Can.  Cr.  Cas.  505,  32  N.S.R.  235;  Ex  parte 
Giberson,  4  Can.  Cr.  Cas.  537,  34  N.B.R.  538;  McGuiness  v.  Dafoe.  3 
Can.  Cr.  Cas.  139,  27  Ont.  R.  117. 

A  summons  may  l)e  issued  upon  an  information  before  a  justice  of 
the  peace  for  an  offence  punishable  on  summary  conviction,  although 
the  information  has  not  been  sworn;  but  before  a  warrant  can  be  issued 
to  compel  the  attendance  of  the  accused,  there  must  be  an  information 
in  writing  and  under  oath.  R.  v.  William  McDonald '(1896),  3  Can. 
Cr.  Cas.  287  (N.8.). 

If  a  magistrate's  summons  is  issued  on  an  information  purporting  to 
have  been  sworn  at  a  specified  time  and  place,  and  the  defendant  appears 
thereon  and  pleads  to  the  charge,  the  proceedings  will  not  be  qnashed 
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on  certiorari  because  it  is  afterwards  shown  that  the  information  was 
not  in  fact  sworn  at  such  time  and  place.  Ex  parte  Bonier,  (1896)  2  Can 
Cr.  Cas.  121,  34  N.B.B.  84. 

A  person  who'  appears  in  answer  to  a  summons,  and  takes  his  trial 
and  his  chance  of  acquittal,  is  considered  as  having  waived  any  objec- 
tion to  the  summons.  B.  v.  Justices  of  Carrick-on-Suir,  16  Cox  C.C.  571 ; 
B.  V,  Hazen,  (1893)  20  A.B.  633  (Ont.). 

Appearance  without  aummans  or  warranf] — There  may  be  an  appear- 
ance by  which  a  summons  is  waived;  B.  v.  Mitchell,  (1911)  24  O.L.B. 
324,  19  Can.  Cr.  Cas.  113;  Geller  v.  Loughrin,  24  O.L.B.  18,  18  Can.  Cr. 
Cas.  461 ;  or  the  right  to  object  because  of  the  illegality  of  the  warrant 
may  be  waived.    B.  v.  Yaldon,  17  O.L.B.  179,  13  Can.  Cr.  Cas.  489. 

But  in  a  proceeding  which  is  subject  to  Part  XV,  if  the  attendance 
of  the  accused  before  the  magistrate  has  been  compelled  by  his  illegal 
arrest  upon  a  warrant  issued  without  jurisdiction,  and  objection  is  taken 
on  the  hearing  but  overruled,  the  summary  conviction  will  be  quashed. 
Ex  parte  Grundy,  12  Can.  Cr.  Cas.  66  (N.B.)  ;  Ex  parte  Boyce,  24  N.B.B. 
247,  Ex  parte  Coffon  (B.  v.  Mills),  11  Can.  Cr.  Cas.  48,  37  N.B.B.  122. 
[Contra:  B.  v.  Hanley,  41  O.L.B.  177;  B.  v.  Baptiste  Paul,  20  Can.  Cr. 
Cas.  159.] 

As  to  raising  the  objection  to  a  separate  charge  brought  while  the 
accused  was  in  custody  under  the  illegal  arrest,  see  B.  v.  Hurst,  (1914) 
7  W.W.B.  994,  23  Can.  Cr.  Cas.  129,  30  W.L.B.  176. 

Where  arrest  is  authorized  without  a  warrant} — ^If  the  arrest  is  made 
without  a  warrant  upon  a  charge  which  is  to  be  tried  under  Part  XV, 
e.ff.f  vagrancy,  the  accused  is  taken  to  the  police  station,  the  charge  is 
entered  in  the  complaint  book  and  unless  bailed  by  competent  authority, 
the  prisoner  is  there  detained  and  brought  before  the  magistrate  at  the 
earliest  opportunity.  The  charge  is  then  read,  the  prisoner  pleads,  and 
the  case  is  then  tried  or  inquired  into  or  the  prisoner  remanded  or  bailed 
on  the  trial  being  adjourned.  B.  v.  Jackson,  (1917)  40  O.L.B.  173,  29 
Can.  Cr.  Cas.  352,  362. 

Depositions  to  be  in  writing} — The  omission  of  the  magistrate  to 
have  the  evidence  taken  in  writing  at  the  trial  is  fatal  to  the  conviction ; 
Be  Lacroix,  12  Can.  Cr.  Cas.  297,  (Que.) ;  B.  v.  McGregor,  11  B.C.B.  350, 
10  Can.  Or.  Cas.  313;  Denault  v.  Bobida,  10  Que.  S.C.  199;  unless  the 
taking  of  the  depositions  is  waived  as  it  has  been  held  may  be  done. 
B.  T.  Poirier,  re  Janneau,  31  Que.  B.C.  67,  12  Can.  Cr.  Cas.  360; 
(William)  King  v.  Weir,  8  Que.  P.B.  409. 

The  omission  to  take  down  the  dei>osition8  is  not  material  if  in  the 
course  of  the  hearing  the  accused  changes  his  plea  to  one  of  guilty 
and  is  sentenced  on  that  plea.  B.  v.  Goulet,  (1907)  12  Can.  Or.  Cas. 
366  (Que.).  The  taking  of  the  depositions  in  writing  is  waived  if 
defendant's  counsel  knowing  of  the  omission,  enters  upon  his  cross-exam- 
ination without  taking  objection.  Bedard  v.  The  King,  22  Bev.  Leg. 
302,  26  Can.  Cr.  Cas.  99  (Que.).  • 
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As  to  waiver  of  depositions  in  quasi-criminal  proceedings  under 
provincial  laws,  see  R.  v.  Locke,  (1915)  24  Can.  Or.  Cas.  337  (N.S.)»  ^f^ 
Piers,  44  N.S.R.  254;  Band  v.  Rockwell,  2  N.S.D.  199. 

Omission  to  read  depositions  over  to  witnesses'] — The  provisions  of 
sees.  682  and  721,  sub-sec.  3,  require  the  evidence  to  be  read  over  to 
the  witnesses  on  the  trial  of  an  information  or  complaint,  but  such  is 
a  matter  of  procedure,  and  its  omission  does  not  go  to  the  jurisdiction 
of  the  magistrate.  R.  v.  Kay,  ex  parte  Qallagher,  38  N.B.R.  498  j  R.  v. 
Kay,  ex  parte  Steeves,  39  N.B.R.  2,  15  Can.  Cr.  Cas.  160;  ex  parte 
Doherty,  32  N.B.R.  479. 

Signature  of  deposition  by  witness  not  essential  under  Part  JF] — 
Witnesses  are  commonly  asked  to  sign  their  depositions  and  that  practice 
is  called  for  on  a  preliminary  enquiry  (sec.  682),  as  to  depositions  not 
taken  down  in  shorthand  (sees.  682,  683) ;  but  sub-sec.  (5)  of  sec.  721 
makes  this  unnecessary  in  proceedings  under  Part  XV,  whether  the 
depositions  arc  taken  in  longhand  or  in  shorthand. 

The  justice  to  sign  the  depositionsi — ^Whether  taken  in  shorthand  or 
not,  the  justice  is  to  sign  the  depositions  (sec.  682),  the  signature 
being  affixed  to  the  transcript  when  the  shorthand  notes  are  extended. 
Sec.  683. 

In  New  Brunswick  it  is  held  that  a  summary  conviction  will  not  be 
quashed  because  the  depositions  signed  by  the  witnesses  were  not  also 
signed  by  the  presiding  justice;  and  that  the  omission  does  not  go  to 
the  jurisdiction.  Rex  v.  Kay,  Ex  parte  Gallagher,  38  N.B.B.  498,  14 
Can.  Cr.  Cas.  38;  Ex  parte  Budd  (N.B.)  17  Can.  Cr.  Cas.  236.  Subsec. 
4  of  sec.  682  was  held  to  be  directory  only  and  the  signing  by  the  magis- 
trate a  mere  matter  of  procedure.    Ibid.    But  see  note  to  sec.  682. 

IVhcn  depositions  taken  in  shorthand] — Code  sec.  683. 

Sec.  683  of  the  Code  permits  the  magistrate,  in  a  preliminary  inquiry, 
to  have  the  evidence  taken  in  shorthand ;  and,  by  force  of  sees.  711  and 
721  (3),  the  same  course  can  be  taken  on  a  trial  under  the  summary 
convictions  clauses.  B.  v.  L'Heureux,  14  Can.  Crim.  Cas.  101;  Rex  v. 
Warilow,  17  O.L.R.  284,  14  Can.  Cr.  Cas.  117;  R.  v.  Bond  (1911)  19 
Can.  Cr.  Cas.  96. 

Contradicting  the  recorded  plea] — Whether  there  was  in  fact  a  plea 
of  guilty  in  a  summary  conviction  matter  as  stated  in  the  conviction,  is 
a  qfipstion  of  fact  as  to  which  affidavits  may  be  used  on  certiorari  pro 
and  contra;  and  if  satisfied  by  such  affidavits  that  the  plea  was  wrongly 
recorded  the  conviction  will  be  quashed  for  want  of  jurisdiction.  R.  v. 
Barlow  [1918]  1  W.W.B.  499  (Alta.) ;  R.  v.  Richmond  [1912]  2  W.W.R. 
1200,  20  Can.  Cr.  Cas.  29  (Alta.). 

Appearance  by  counsel  trithmit  defendants  personal  attendance] — 
Code  sec.  720. 

Hearing  in  open  court] — Code  sec.  714. 

Non-appearance  of  prosecutor]— Sec.  722  (3). 
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Adjournmeiit. — Hearing  at  time  to  which  adjourned. — Prosecntor 
not  appearing*— Defendant  may  go  at  large,  be  committed 
or  put  under  recognisance. — ^In  eyent  of  non-appearance 
warrant  maj  issuer— No  adjournment  for  more  than  eight  days. 

722.  Before  or  during  the  hearing  of  any  information  or 
complaint  the  justice  may,  in  his  discretion  adjourn  the  hearing 
of  the  same  to  a  certain  time  or  place  to  be  then  appointed  and 
stated  in  the  presence  and  hearing  of  the  party  or  parties,  or  of 
their  respective  counsel,  solicitors  or  agents  then  present,  but 
no  such  adjournment  shall  be  for  more  than  eight  days. 

2.  If,  at  the  time  and  place  to  which  the  hearing  or  further 
hearing  is  adjourned,  either  or  both  of  the  parties  do  not  appear, 
personally  or  by  his  or  their  counsel,  solicitors  or  agents  respec- 
tively, before  the  justice  or  such  other  justices  as  shall  then  be 
there,  the  justice  who  is  then  there  may  proceed  to  the  hearing 
or  further  hearing  as  if  the  party  or  parties  were  present. 

3.  If  the  prosecutor  or  complainant  does  not  appear  the  jus- 
tice may  dismiss  the  information,  with  or  without  costs  as  to 
him  seems  fit. 

4.  Whenever  any  justice  adjourns  the  hearing  of  any  case  he 
may  suffer  the  defendant  to  go  at  large  or  may  commit  him  to 
the  common  gaol  or  other  prison  within  the  territorial  division 
for  which  such  justice  is  then  acting,  or  to  such  other  safe  custody 
as  such  justice  thinks  fit,  or  may  discharge  the  defendant  upon 
)iis  recognizance,  with  or  without  sureties  at  the  discretion  of 
such  justice,  conditioned  for  his  appearance  at  the  time  and 
place  to  which  such  hearing  or  further  hearing  is  adjourned. 

5.  Whenever  any  defendant  who  is  discharged  upon  recog- 
nizance, or  allowed  to  go  at  large,  does  not  appear  at  the  time 
mentioned  in  the  recognizance  or  to  which  the  hearing  or  further 
hearing  is  adjourned  the  justice  may  issue  his  warrant  for  his 
apprehension. 

Or^tn]— Sec.  857,  Code  of  1892;  B.8.C.  1886,  ch.  178,  sees.  48,  49, 
50,  51 ;  32-33  Vict.,  Can.,  ch.  31,  sees.  7,  32. 

Application  to  Part  XV  only} — Sec.  722  refers  to  summary  convic- 
tion procedure  and  does  not  apply  to  a  preliminary  enquiry  for  an 
indictable  offence.  Dick  v.  Tho  King,  19  Can.  Cr.  Cas.  44,  13  Que.  P.B. 
57;  Code  sec.  798. 

"No  mujh  adjournment  shall  be  for  more  th(tn  eight  d(iy*"] — Tho 
adjournment  here  referred  to  is  an  adjournment  of  the  hearing,  and 
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this  is  to  be  distinguished  from  an  adjoununent  after  the  hearing  on 
a  reservation  of  judgment.  See  note  to  sec.  726.  At  the  expiration  of 
the  eight  days  without  a  further  hearing  or  adjournment,  the  justice 
becomes  fundus  officio,  Par6  ▼.  Recorder  of  Montreal,  27  Que.  S.C 
424,  10  Can.  Or.  Gas.  295.  And  where  the  justice  has  a  regularly 
appointed  clerk  of  his  court,  the  clerk  in  his  unavoidable  absence  may, 
it  seems,  adjourn  the  court  only  to  a  date  within  the  eight  day  limit 
from  the  last  adjournment  personally  made  by  the  justice.  Parfi  v. 
Recorder  of  Montreal,  supra. 

But  the  justice  having  a  general  jurisdiction  over  the  offence  may. 
it  seems,  proceed  with  the  charge  with  the  defendant's  consent  without 
issuing  a  fresh  summons  if  the  defendant  voluntarily  attends  at  a  date 
beyond  the  eight  days  after  consenting  to  an  adjournment  for  a  longer 
time.  Bedard  v.  The  King,  (1916)  26  Can.  Cr.  Cas.  99  (Que.) ;  B.  v. 
Hazen,  (1893)  20  A.B.  633  (Ont.)  ;  E.  v.  Heffernan,  (1887)  13  Ont.  R. 
616.     [Contra:    B.  v.  French,  (1887)  13  Ont.  B.  80.] 

The  hearing  may  be  adjourned  from  time  to  time  if  either  party 
is  present.  Proctor  v.  Parker,  12  Man.  B.  528;  Messenger  v.  Parker, 
(1885)  18  N.8.B.  237,  242.  As  to  adjournment  or  dismissal  on  the  non- 
appearance of  the  prosecutor  or  his  counsel,  see  sec.  719. 

The  eight  days  are  to  be  computed  so  as  to  exclude  the  date  when 
the  adjournment  was  ordered,  the  following  day  being  the  first  of  the 
eight.    B.  V.  Collins,  14  Ont.  B.  613 ;  Williams  v.  Burgess,  12  A.  &  E 
635. 

An  adjournment  made  for  more  than  eight  days  in  the  absence  of 
the  accused  and  his  counsel  is  Invalid.  B.  v.  Smith,  16  Can.  Cr.  Cas. 
426;  Donohue  v.  Becorder's  Court,  18  Can.  Cr.  Cas.  182  (Que,). 

Defendant  to  wait  for  case  to  be  called] — Although  the  case  is 
adjourned  to  a  fixed  hour  on  a  certain  day,  the  accused  is  bound  to 
wait  until  the  case  is  called;  and  if  the  justice  is  not  sitting  at  that 
hour  he  must  still  wait  a  reasonable  time  for  the  session  to  begin.  B.  v. 
Wipper,  (1901)  34  N.S.B.  202,  5  Can.  Cr.  Cas.  17. 

Bail  on  remand"] — A  defendant  has  his  remedy  by  way  of  habeas 
corpus  upon  the  return  of  which  the  court  may  order  bail  pending  a 
rems.nd  by  a  magistrate,  and  this  remedy  is  applicable  as  well  where 
the  charge  upon  which  the  remand  was  made  is  a  subject  of  summary 
conviction  and  not  Indictable  as  in  respect  of  indictable  offences.  B.  v. 
Vincent  and  Fair,  22  Can.  Cr.  Cas.  98,  5  O.W.N.  141,  25  O.W.B.  104. 
And  the  magistrate  under  sub-sec.  (4)  has  a  discretion  to  free  the 
defendant  either  on  bail  or  on  his  own  recognizance  to  appear  at  the 
adjourned  hearing  instead  of  remanding  him  in  custody. 

If  the  person  arrested  is  admitted  to  bail  and  a  time  and  place  for 
the  hearing  is  then  stated  in  his  presence,  the  justice  has  a  discretion  to 
proceed  with  the  hearing  on  the  default  of  the  accused  in  attendance  on 
the  day  fixed.  Sec.  722  (2) ;  B.  v.  Hombrook,  ex  parte  Madden,  38 
N.B.B.  358,  13  Can.  Cr.  Cas.  273. 
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Adjournment  hy  one  justice  although  special  Act  requires  two  for 
triaV] — Code  sec.  708  enables  the  justice  before  whom  the  information 
was  laid,  to  adjourn  the  hearing  of  a  sununary  conviction  matter  al- 
though he  would  not  alone  have  jurisdiction  to  try  the  caae.  B.  v. 
Miller,  15  Can.  Cr.  Cas.  98,  19  O.L.B.  125;  B.  v.  Graves  (No.  2),  16 
Can.  Cr.  Cas.  345. 

Discretion  to  adjourn"] — The  granting  of  an  adjournment  in  a  sum- 
mary conviction  matter  is  in  the  discretion  of  the  justice,  but  such  dis- 
cretion is  not  to  be  exercised  in  such  a  way  as  will  deprive  the  accused 
of  a  fair  trial.    B.  v.  Luigi,  16  Can.  Cr.  Cas.  25  (Ont.). 

Although  it  is  usual  to  give  an  adjournment  for  the  parties  to  pro- 
cure counsel,  the  justice  is  not  bound  to  adjourn  the  case  for  that 
purpose;  B.  v.  Biggins,  5  L.T.N.S.  605;  B.  v.  Cambridgeshire,  44  J.P. 
168;  B.  V.  Tally  (1915)  7  W.W.B.  1178,  30  W.L.B.  396  (Alta.) ;  B.  v. 
Irwing.  (1908)  14  Can.  Cr.  Cas.  489,  18  O.L.B.  320,  12  O.W.B.  316. 

The  justice  has  a  discretion  to  grant  an  adjournment  of  the  hearing 
in  order  that  the  defendant  may  obtain  counsel,  but  where  the  accused 
failed  to  ask  for  counsel  or  for  an  adjournment  until  after  the  evidence 
for  the  prosecutor  was  closed,  the  magistrate's  refusal  to  adjourn  will 
not  invalidate  the  conviction.  B.  v.  Piister,  (1911)  19  Can.  Cr.  Cas. 
92,  3  O.W.N.  440,  distinguishing  B.  v.  Brisbois,  15  O.L.B.  264,  13  Can. 
Cr.  Cas.  96. 

If  there  is  a  variance  between  the  information  and  the  evidence, 
t-he  justice  is  to  decide  whether  the  variance  has  prejudiced  the  accused 
so  that  'he  has  been  "  thereby  deceived  or  misled,"  and  if  he  finds  such 
cause  of  prejudice  he  may  adjourn  the  trial  and  may  impose  costs  upon 
the  prosecutor  as  a  term  thereof.  Sec.  724,  sub-sec.  (4).  If  it  is  a 
mere  variance,  the  justice  has  a  discretion,  but  if  the  offence  is  of  a 
distinct  class  the  case  is  not  one  of  variance  and  the  defendant  is  not 
to  be  held  to  answer  a  distinct  offence  then  brought  •  forward  for  the 
first  time  without  being  given  time  to  biing  his  witnesses  and  otherwise 
to  make  his  full  answer  and  defence.  Code  sec.  715.  But  if  the  special 
Act  permits  of  prosecutions  being  brought  in  general  terms  for  offences 
between  widely  separated  dates  and  authorizes  the  substitution  of  one 
offence  for  another  of  the  same  class  at  trials  thereunder,  that  would 
tend  to  show  that  for  the  purpose  of  the  special  Act  the  substituted 
offence  should  not  be  considered  as  a  distinct  offence.  See  B.  v.  Milkins, 
17  Can.  Cr.  Cas.  20  (Ont.). 

On  the  trial  of  an  offence  under  the  Canada  Temperance  Act,  the 
information  may  Ix?  amended  or  altered,  and  any  other  offence  under 
the  Act  substituted  and  the  trial  continued  to  conviction  without  an 
adjournment,  if  the  defendant  is  present  and  does  not  allege  he  i» 
misled  and  ask  for  an  adjournment.  B.  v.  Byron,  Ex  parte  Batson,  37 
N.B.B.  386,  10  Can.  Cr.  Cas.  240. 

A  summary  conviction  for  a  second  offence  may  be  made  under  sub- 
sec.  (2)  on  evidence  taken  in  the  absence  of  the  accused  at  an  adjourned 

985 


[§722]  Criminal  Code  (Part  XV) 

hearing  made  as  required  by  sub-sec  (1).  B.  v.  Leach,  14  Can.  Cr. 
Cas.  375,  17  OX.B.  643. 

When  adjournment  demandahle  as  of  right] — A  summary  conviction 
will  be  quashed,  if  by  the  refusal  of  a  reasonable  adjournment,  the 
iiccused  has  been  deprived  of  an  opportunity  to  make  his  full  answer 
and  defence.  R.  v.  Lorenzo,  1  O.W.N.  179,  16  Can.  Cr.  Cas.  19,  1  O.W.N. 
179. 

Where  the  accused  was  summoned  for  the  day  following  the  service 
of  the  summons  and  the  charge  was  then  amended  as  for  another 
offence,  the  accused  was  entitled  to  an  adjournment  without  being  put 
on  terms  of  paying  the  costs  of  the  day,  and  the  refusal  of  the  same 
was  :i  denial  of  his  right  to  make  **  full  answer  and  defence/'  (Code  sec. 
715).     E.  V.  Farrell,  12  Can.  Cr.  Cas.  524.  15  O.L.R.  100. 

Unless  it  appears  that  the  refusal  of  a  magistrate  to  grant  an 
adjournment  results  in  the  accused  being  prevented  from  having  a  fair 
trial,  from  making  "his  full  answer  and  defence,"  the  magistrate's 
bona  fide  exercise  of  discretion  cannot  be  reviewed.  B.  v.  Tally,  (1915) 
7  W.W.B.  1178,  23  Can.  Cr.  Cas.  449,  30  W.L.B.  396  (Alta.) ;  B.  v. 
Irwing,  (1908)   13  Can.  Cr.  Cas.  489  (Ont.). 

Discretion  to  adjonrn  on  prosecutor* s  default'l — If  the  prosecutor 
(Iocs  not  appear,  not  desiring  to  proceed  with  the  case,  the  justices  are 
not  bound  to  dismiss  the  case  but  may  proceed  as  if  he  were  present; 
nnd  if  the  prosecutor  is  a  necessary  witness  the  case  may  be  adjourned 
find  the  prosecutor  summoned  and  compelled  to  attend  by  the  same 
process  as  an  ordinary  witness  would  be.  Ex  parte  Bryant,  27  J.P.  277 ; 
Code  sec.  719. 

liiffht  to  make  full  answer  and  defence"] — See  sec.  715. 

JVaiving  an  irregular  adjournment  of  summary  conviction  hearing] — 

An  irregular,  adjournment  of  summary  proceedings  before  a  magis- 
trate is  waived  by  the  accused  afterwards  appearing  for  trial  and  put- 
ting ill  his  evidence  without  taking  objection  thereto.  B.  v.  Miller,  15 
Can.  Cr.  Cas.  87,  19  OL.E.  125;  B.  v.  Graves  (No.  2).  16  Can.  Cr.  Caa. 
M5;  R.  V.  Hazeu,  (1893)  20  A.R.  633  (Ont.). 

Adjournment  for  judgment] — Code  sec.  726. 

Defects  and  Ohjeciions. 

Proceedings   not  objectionable    on    certain   grounds. — Particulars 
may  be  ordered. — Description  of  offence  in  words  of  Act« 

723.  Xo  information,  complaint,  warrant,  conviction  or  other 
proceeding  under  this  Part  shall  be  deemed  dbjectionable  or 
insufficient  on  any  of  the  following  grounds,  tliat  is  to  say, — 

(a)  that  it  does  not  contain  the  name  of  the  person  injured, 
or  intended  or  attempted  to  be  injured;  or, 
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(6)  that  it  does  not  state  who  is  the  owner  of  any  property 
therein  mentioned ;  or, 

(c)  that  it  does  not  specify  the  means  by  which  the  offence 

was  committed ;  or, 

(d)  that  it  does  not  name  or  describe  with  precision  any 

person  or  thing. 

2.  The  justice  may,  if  satisfied  that  it  is  necessary  for  a  fair 
trial,  order  that  a  particular,  further  describing  such  means, 
person,  place  or  thing,  be  furnished  by  the  prosecutor. 

3.  The  description  of  any  offence  in  the  words  of  the  Act  or 
any  order,  by-law,  regulation  or  other  document  creating  the 
offence,  or  any  similar  words,  shall  be, sufficient  in  law. 

Origin]— 63-64  Vict.,  Can.,  ch.  46,  sec.  3;  B.S.C.  1906,  ch.  146,  sec. 
723;  see.  846,  Code  of  1892;  42-43  Viet.,  Imp.,  eh.  49,  sec.  39. 

Adjournment  on  charge  being  changed  from  that  in  information'\ — 
See  Code  see.  724. 

Variance  as  to  time  or  place] — See  sec.  724. 

Ordering  particulars  if  satisfied  that  it  is  necessary"] — This  may 
appear  from  the  information  itself  or  the  defendant  may  support  his 
fipplication  for  particulars  with  an  affidavit  intituled  in  the  matter  of 
the  information  and  stating  that  he  is  not  aware  of  the  nature  and 
particulars  of  the  alleged  offence,  and  that  it  is  necessary  for  a  fair 
trial  of  the  ease  that  he  should  be  given  further  particulars,  (describing 
what  is  required  in  detail  so  far  as  possible).  B.  v.  Stnpylton,  8  Cox 
C.C.  69. 

Stating  ownership] — Particulars  may  be  ordered  under  sub-sec.  (2) 
if  the  magistrate  thinks  it  necessary.  And  if  the  information  incor- 
rectly describes  the  ownership  it  may  be  amended  and  an  adjournment 
granted.    Ralph  v.  Hurroll,  40  J.P.  119,  32  L.T.  816;  Code  sec.  724  (4). 

Suh-soc,  (3) — Describing  the  offence] — The  words  of  sub-sec.  (3) 
relate  simply  to  the  description  of  the  offence;  they  do  not  dispense  with 
the  necessity  of  alleging  all  matters  material  to  the  offence,  not  being 
exceptions  which  under  sec.  717  need  neither  be  specified  nor  Degatived. 

The  leading  authorities  as  to  the  interpretation  of  sub-sec.  (3)  are 
the  English  decisions  in  Smith  v.  Moody,  [1903]  1  K.B.  56,  and  Cottrell 
V.  Lempriere,  24  Q.B.D.  639,  in  conformity  with  wliidi  are  the  decisions 
in  B  V.  Campbell,  22  B.C.B.  601,  26  Can.  Cr.  Cas.  196 ;  B.  v.  Harris,  13 
Can.  Cr.  Cas.  393  (Y.T.) ;  B.  v.  McCormack,  7  Can.  Cr.  Cas.  135,  9  B.C.B. 
497;  Be  Wagner,  (1916)  9  W.W.B.  1000  (Alta.) ;  Be  Effie  Brady, 
(1913)  3  W.W.B.  914,  21  Can.  Cr.  Cas.  193  (Alta.)  ;  B.  v.  Code,  3  Can. 
Cr.  Cas.  372,  and  see  B.  v.  Pepper,  15  Can.  Cr.  Cas.  314,  19  Man.  B.  209. 

Cases  in  which  a  narrower  view  has  prevailed  are  Ex  parte  Hilchie,  1 1 
Can.  Cr.  Cas.  289;  B.  v.  Leconte,  11  Can.  Cr.  Cas.  41,  and  B.  v.  Biddpll. 
19  Can.  Cr.  Cas.  400. 
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In  Be  Effie  Brady,  (1913)  3  W.W.B.  914,  5  Alta.  L.B.  400,  21  Can. 
Cr.  Cas.  123,  at  129,  Walsh,  J.,  of  the  Supreme  CJourt  of  Alberta,  said : 
**  The  summary  convictions  sections  of  the  Code  are  administered  by  a 
body  of  men,  the  great  majority  of  whom  are  without  legal  training  or 
experience  of  any  kind.  It  is  probably  for  this  reason  that  sec.  723  (3) 
of  the  Code  was  enacted  so  that  a  justice  of  the  peace  might  not  worry 
over  the  phraseology  to  be  used  by  him  in  describing  an  offence,  but 
might  use  the  ready-made  description  of  it  contained  in  the  section 
creating  it.  That  being  so  I  think  that  he  should  be  allowed  to  do  so. 
Not  being  a  judge  or  a  lawyer,  he  is  not  used  to  picking  hidden  mean- 
ings out  of  the  plain  language  of  statutes  nor  should  he  be  asked  to 
do  so.  It  surely  must  be  mystifying  to  a  justice  of  the  peace  after 
being  told  by  the  Code  that  he  will  be  all  right  if  he  describes  an 
offence  in  the  language  of  the  section  enacting  it  to  be  told  by  a  judge 
that  he  was  all  wrong  in  so  describing  it  and  that  his  conviction  which 
follows  implicitly  the  directions  of  the  statute  in  its  description  of  the 
offence  is  no  good  because  he  did  not  put  into  that  description  some 
words  which  do  not  appear  in  the  statute.  Of  course,  as  Lord  Alver- 
stone  says,  in  Smith  v.  Moody,  [1903]  1  K.B.  56,  '  fair  information  and 
reasonable  particularity  as  to  the  nature  of  the  offence  must  be  given 
in  indictments  and  convictions.'  This,  I  take  it,  means  that  such  par- 
ticulars as  to  the  time,  place  and  subject-matter  of  the  charge  must 
be  given  as  with  the  statutory  description  of  the  offence  will  show  upon 
the  face  of  the  conviction  exactly  what  it  is  for." 

A  conviction  under  a  by-law  which  enumerates  a  large  number  of 
offences  must  specify  specifically  which  offence  is  intended.  Biopelle  v. 
Desrosiers,  (1900)   3  Que.  P.B.  195. 

The  curative  provisions  of  sees.  723  and  724  do  not  cure  the  defect 
In  an  information  which  states  on  its  face  that  the  offence  was  com- 
mitted at  a  date  so  long  past  that  the  prosecution  would  be  barred. 
R  V.  Le  Blanc  (1911)  21  Can.  Cr.  Cas.  221,  12  E.L.R.  66  (N.B.).  And 
if  a  statute  makes  an  offence  of  a  "  wilful "  act  or  omission,  the  defect 
is  not  cured  in  a  conviction  which  omits  to  describe  the  offence  as 
"wilful"  by  stating  it  to  be  **  unlawful,"  R.  v.  Bridges.  (1907)  13 
B.C.R.  67,  12  Can.  Cr.  Cas.  548;  R.  v.  Tupper,  11  Can.  Cr.  Cas.  199; 
ex  parte  O'Shaughnessy,  S  Can.  Cr.  Cas.  136,  13  Que.  K.B.  178. 

Sec.  723  does  not  cure  a  defect  in  a  conviction  or  a  warrant  of  com- 
mitment which  does  not  show  on  its  face  that  it  is  made  by  a  justice 
having  jurisdiction.  R.  v.  Gow,  11  Can.  Cr.  Cas.  81;  R.  v.  Graves,  21 
O.L.R.  329,  16  Can.  Cr.  Cas.  150  and  318;  Hunt  v.  Shaver,  22  A.R. 
202  (Ont.). 

The  conviction  must  show  that  there  was  an  offence  within  the  ter- 
ritorial jurisdiction  of  the  magistrate  and  the  defect  cannot  be  cured 
on  certiorari  where  there  is  no  evidence  to  prove  such  an  offence.  Wood- 
lock  V.  Dickie,  6  R.  &  G.  86 ;  R.  v.  Aikens,  23  Can.  Cr.  CaA.  467. 
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Sub-sec.  (3)  of  sec.  723  was  introduced  by  ch.  46  of  the  Canada 
Statutes  of  1910,  and  supersedes  prior  decisiona  to  the  contrary  effect 
in  B.  V.  Coulson,  24  Ont.  B.  246,  B.  v.  Spain,  18  Ont.  B.  386.  Compare 
aa  to  indictments,  sees.  852  and  859. 

Describing  offence  as  committed  in  different  modes] — Code  sec.  725. 

YarlMice  or  defect—When  not  material  as  to  tlme.—Wheii  aot 
material  as  to  place«-~If  ailsleadlBg,  adjoamment. 

724.  No  objection  shall  be  allowed  to  any  information, 
complaint,  summons  or  warrant  for  any  alleged  defect  therein, 
in  substance  or  in  form,  or  for  any  variance  between  such  in- 
formation, complaint,  summons  or  warrant  and  the  evidence 
adduced  on  the  part  of  the  informant  or  complainant  at  the 
hearing  of  such  information  or  complaint. 

2.  Any  variance  between  the  information  for  any  offence  or 
act  punishable  on  summary  conviction  and  the  evidence  adduced 
in  support  thereof  as  to  the  time  at  which  such  offence  or  act  is 
alleged  to  have  been  committed,  shall  not  be  deemed  material 
if  it  is  proved  that  such  information  was,  in  fact,  laid  within 
the  time  limited  by  law  for  laying  the  same. 

3.  Any  variance  between  the  information  and  the  evidence 
adduced  in  support  thereof,  as  to  the  place  in  which  the  offence 
or  act  is  alleged  to  have  l)een  committed,  shall  not  be  deemed 
material  if  the  offence  or  act  is  proved  to  have  been  committed 
within  the  jurisdiction  of  the  justice  by  whom  the  information 
Ls  heard  and  determined. 

4.  If  any  such  variance,  or  any  other  variance  between  the 
inforipation,  complaint,  summons  or  warrant,  and  the  evidence 
adduced  in  support  thereof,  appears  to  the  justice  present  and 
acting  at  the  hearing  to  be  such  that  the  defendant  has  been 
thereby  deceived  or  misled,  the  justice  may,  upon  such  terms  as 
he  thinks  fit,  adjourn  the  hearing  of  the  case  to  some  future  day. 

(M^inJ— Sec.  846,  Code  of  1892. 
"  Variance  "  between  information  and  evidence] — The  word  *  variance  * 
indicates  that  it  is  the  same  offence  erroneously  stated  in  some  par- 
ticular, to  which  the  section  is  to  apply,  and  not  a  different  offence. 
Martin  v.  Pridgeon,  (1859)  28  L.J.M.C  179,  1  E.  &  E.  778;  B.  v.  Brick- 
hall,  33  L.J.M.C.  156;  Whittle  v.  Frankland,  2  B.  &  8.  49;  Balph  v. 
Hurrell,  44  L.J.M.C.  145;  B.  v.  Lyons,  (1905)  10  Can.  Cr.  Caa.  130 
(N.8.). 
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Defects  curable  by  the  deposiiiftns] — A  summary  conviction  describ- 
ing an  oflfence  in  proper  form  will  not  be  set  aside  on  the  gn'Oiind  that 
the  information  did  not  charge  any  offence  known  to  the  law  if,  in  fact, 
the  case  was  tried  out  in  respect  of  the  legal  offence  disclosed  in  the 
depositions.  E.  v.  Tally  (1915)  7  W.W.B.  1178,  23  Can.  Cr.  Cas.  449 
(Alta.).  Even  the  omission  of  the  date  of  a  summary  conviction  offence 
may  be  cured  under  Code  sec.  1124  for  the  purposes  of  s  eerHovari 
motion.  B.  v.  Tally,  supra.  So  also  may  the  omission  to  state  the  several 
acts  constituting  a  **  practising  "  under  a  provincial  law  to  which  that 
section  had  been  made  applicable  by  provincial  legislation.  B.  v.  Schil- 
ling, (1915)  23  Can.  Cr.  Cas.  380  (Sask.). 

As  to  defects  held  to  be  cured  under  the  corresponding  English  sec- 
tion, see  Onley  v.  Gee,  9  W.B.  662;  Bodgers  v.  Biehards,  [1892]  1  Q.B. 
555;  Bartholomew  v.  Wiseman,  8  Times  L.B.  147. 

Duplicity  as  a  defect  in  information  or  cowoietionl — See  sees.  710 
(3)  and  725. 

4  Amending  the  information'] — In  Ex  parte  Tompkins,  12  Can.  Cr.  Cas. 
552,  37  N.B.B.  534,  the  defendant  was  charged  with  having  sold  intoxi- 
cating liquor  without  a  license  on  the  24th  of  November,  1905,  and 
when  it  came  to  trial  be  did  not  appear  and  the  magistrate  amended 
the  information  from  a  charge  for  selling  on  the  24th  to  a  eharge  fox 
selling  on  the  20th.  The  court  was  of  opinion  the  magistrate  had  a 
right  to  do  that  and  to  enter  a  conviction  for  a  sale  on  the  amended 
information.  Ex  parte  Doherty,  33  N.B.B.  15,  1  Can.  Cr.  Cas.  84,  was 
distinguished;  there  the  charge  was  for  selling  and  the  information  was 
amended  to  a  charge  for  keeping  for  sale  which  was  a  different  offence. 
The  majority  of  the  court  there  held  the  defendant  could  not  be  eon- 
\ieted  on  the  amended  charge. 

A  mere  clerical  error  in  the  information  may  be  amended  during  the 
hearing  although  the  evidence  for  the  prosecution  had  been  closed.  Bell 
V.  Parent,  (1903)  23  Que.  S.C.  235. 

An  amendment  by  change  of  date  may  be  made  if  it  conoems  the 
same  offence  as  was  intended  to  be  charged  in  the  information;  Ex  parte 
Tompkins,  (1906)  37  N.B.B.  534;  but  not  to  charge  a  different  offence. 
B.  V.  Lyons,  (1905)  10  Can.  Cr.  Cas.  130  (N.S.). 

Proceedings  not  objectionable  on  certain  other  gronnds.— Mnltl- 
pllclty  or  nncertalnty  because  of  statlngr  different  modes* 

725.  No  information,  summons,  conviction,  order  or  other 
proceeding  shall  be  held  to  charge  two  offences,  or  shall  be  held 
to  be  uncertain  on  account  of  its  stating  the  oflfence  to  have  been 
committed  in  different  modes,  or  in  respect  of  one  or  other  of 
several  articles,  either  conjunctively  or  disjunctively,  for  example, 
in  charging  an  oflTence  under  sec.  533  it  may  be  alleged  that 
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'  the  defendant  unlawfully  did  cut,  break,  root  up  and  otherwise 
destroy  or  damage  a  tree,  sapling  or  shrub';  and  it  shall  not 
be  necessary  to  define  more  particularly  the  nature  of  the  act 
done,  or  to  state  whether  such  act  was  done  in  respect  of  a  tree, 
or  a  sapling,  or  a  shrub. 

Origin]— Sec.  907,  Code  of  1892;  E.S.C.  1886,  ch.  178,  sec.  107;  49 
Vict.,  Can.,  ch.  49,  sec.  4. 

Charging  an  offence  in  differmU  modes'] — ^Referring  to  sec.  725, 
Perdue,  J.  A.,  said  in  B.  v.  Toy  Moon  (1911)  1  W.W.E.  50,  21  Man.  R. 
527,  19  Can.  Cr.  Cas.  33,  19  W.L.B.  480:  "It  wiU  be  observed  that 
the  above  section  declares  that  no  information,  etc,  shall  be  held  to 
charge  two  offences  or  to  be  uncertain  on  account  of  its  stating  the 
offence  to  have  been  committed  in  different  modes,  etc.  It  is,  therefore, 
necessary,  before  the  section  can  apply,  that  an  offence  be  charged; 
and,  upon  it  being  charged,  the  conviction  is  not  objectionable  if  it 
states  the  offence  to  have  been  committed  in  different  modes.  The 
example  that  is  given  in  the  section,  I  think,  dearly  shows  this.  It  is 
made  an  offence  under  sec.  533  wilfully  to  destroy  or  damage  a  tree, 
sapling,  or  shrub,  being  things  of  a  similar  nature.  The  offence  lies 
in  the  injury. to  the  tree,  etc.,  and  the  fact  that  the  manner  in  which 
the  offence  was  committed  is  stated  in  the  alternative,  will  not,  by  the 
effect  of  sec.  725,  render  the  conviction  bad.  In  the  same  way,  a  con- 
viction **  for  buying,  exchanging,  taking  in  pawn,  detaining,  or  receiv- 
ing" from  a  soldier  his  war  medal,  is  a  single  offence  only,  and  is  not 
bad  for  uncertainty:  The  King  v.  Brine,  8  Can.  Crim.  Cas.  54.  .  .  . 
Sec.  725  does  not  go  to  the  extent  of  saying  that  the  conviction  will  be 
l^ood  where  it  charges  the  accused  with  committing  one  or  other  or  both 
of  two  offences  which  are  quite  separate  and  distinct  from  one  another, 
and  are  not  merely  the  same  offence  committed  in  one  or  other  of  two 
different  ways.  A  conviction  would  not  be  good  which  declared  the 
accused  guilty  of  having  stolen  or  obtained  by  false  pretences  a  sum 
of  money  from  the  same  or  different  persons."  B.  v.  Toy  Moon,  (1911) 
1  W.W.B.  50,  21  Man.  B.  627. 

In  Johnston  v.  Needham,  [1909]  1  K.B.  626,  Lord  Alverstone,  deliver- 
ing the  judgment  of  the  Queen's  Bench  Division  held  that  a  conviction 
for  ill-treating,  abusing  and  torturing  a  horse,  would  be  bad  as  being  for 
more  than  one  offence.  The  Canadian  decisions,  however,  especially 
those  in  which  the  aid  of  sec.  725  has  been  invoked,  are  the  other  way. 
B0  Wagner,  (1916)  25  Can.  Cr.  Cas.  406,  9  W.W.B.  1000. 

In  Bex  V.  White,  34  N.8.B.  436,  4  Can.  Cr.  Cas.  430,  it  was  held  that 
a  conviction  for  stealing  "in  or  from"  a  building  was  for  but  one 
offence. 

In  Begina  v.  McDonald,  6  Can.  Cr.  Oa«.  1,  it  was  held  that  the 
objection  that  a  conviction  for  that  the  defendant  "unlawfully  did 
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distill  or  rectify  a  quantity  of  spirits  and  did  make  or  ferment  a  quan- 
tity of  beer  "  was  for  two  offences,  was  disposed  of  by  sec.  725  of  the 
Code. 

In  Rex  V.  Brine,  8  Can.  Cr.  Cas.  54,  it  was  held  that  a  conviction 
for  "buying,  exchanging,  taking  in  pawn,  detaining  or  receiving  from 
a  soldier  a  military  decoration  "  was  cured  by  this  section. 

In  Rex  V.  Brouse,  21  Can.  Cr.  Cas.  17,  23  O.W.R.  790,  4  O.W.N.  640, 
Britton,  J.,  held  that  a  conviction  for  that  the  defendant  "  did  unlaw- 
fully offer,  expose,  or  have  in  his  possession  for  sale  ten  barrels  of 
apples  packed  contrary  to  the  provisions  of  sec.  321  of  the  Inspection 
and  Sale  Act "  was  for  only  one  offence,  applying  R.  v.  McDonald,  6 
Can.  Cr.  Cas.  1. 

In  the  case  of  Rex  v.  Irwing,  14  Can.  Cr.  Cas.  489,  18  O.L.R.  320, 
in  the  Ontario  Court  of  Appeal,  where  the  conviction  objected  to  was 
for  being  the  keeper  of  "  a  disorderly  house  of  prostitution  or  house  for 
the  resort  of  prostitutes,"  Osier,  J.A.,  said,  at  p.  321 :  *'  *  To  keep  a  dis- 
orderly house  of  prostitution '  is  to  keep  a  '  disorderly  house,  bawdy 
house  or  house  of  ill-fame,'  the  latter  being  one  description  of  the 
offences  in  sec.  238  (j)  of  the  Criminal  Code;  an  alternative  description 
of  the  same  thing  is  by  the  same  clause  to  keep  a  house  for  the  resort 
of  prostitutes.  All  three  forms  of  expression  charge  the  same  thing 
and  the  point  seems  to  be  covered  by  our  recent  decision  in  Rex  t. 
Leconte,  11  O.L.R.  408,  11  Can.  Cr.  Cas.  41." 

In  R.  V.  Monaghan,  18  C.L.T.  45,  it  was  held  that  a  conviction  for 
that  defendant  did  give  and  sell  intoxicating  liquor  to  an  Indian  was 
not  a  conviction  for  two  offences. 

In  Smith  v.  Moody,  [1903]  1  K.B.  56,  72  L.J.K.B.  43,  20  Cox  C.C. 
369,  the  conviction  complained  of  stated  that  the  appellant  "  did  injure 
the  property  "  of  the  respondent  without  specifying  Ihe  property  and 
this  was  held  insufficient  for  lack  of  that  information. 

In  the  case  of  Rex  v.  Leconte,  11  O.L.R.  408,  11  Can.  Cr.  Cas.  41, 
in  which  Smith  v.  Moody  was  cited,  it  was  held  that  a  conviction  of  a 
woman  under  clause  (j)  (since  repealed)  of  Code  sec.  238  of  being 
*'  the  keeper  of  a  disorderly  house,  bawdy  house  or  house  of  ill  fame  or 
house  for  the  resort  of  prostitutes  "  was  not  void  for  duplicity  and  that 
the  conviction  in  that  form  was  valid  under  sec.  723  (3)  of  the  Code 
because  it  described  the  offence  in  the  words  of  the  statute  creating  it. 

A  conviction  under  sec.  238  (i)  Criminal  Code,  which  refers  to  the 
accused  as  a  common  prostitute  or  night  walker,  is  not  bad  for  duplicity 
because  it  does  not  state  to  which  class  she  belongs;  if,  strictiy  speak- 
ing, any  duplicity  is  involved  it  is  but  a  defect  of  form  within  the 
meaning  of  sec.  724,  and  the  objection  is  cured  by  the  provision  of  that 
section.  Be  Effie  Brady,  (1913)  3  W.W.R.  914,  21  Can.  Cr.  Oaa.  133,  23 
W.L.R.  333,  (Alta.). 

Stating  alternative  dates  for  offence] — The  general  rule  is  that  an 
offence  cannot  be  charged  di8jureti\xjly  or  in  the  alternative  in  a  con- 
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viction.  If  the  conviction  stated  the  offence  under  a  liquor  law  to  have 
been  committed  between  the  23rd  and  26th  days  of  the  month  of  Decem- 
ber, that  would  have  been  sufficient.  Stating  that  the  offence  was  com- 
mitted on  one  or  the  other  of  the  days  intervening  lietween  the  two 
dates  mentioned  amounts  to  practically  the  same  thing.  Time  is  never 
of  the  essence  of  the  offence  under  the  Liquor  License  Act  (N.B.),  so 
long  as  it  appears  that  the  information  was  laid  within  the  time  limited 
for  bringing  the  prosecution.  If  the  conviction  wrro  brought  up  on 
certiorari  the  court  has  power  to  amend  the  date  of  the  commission  of 
the  offence  so  as  to  make  it  conform  to  the  evidence.  Ex  parte  Jeed, 
(1913)  21  Can.  Cr.  Cas.  255,  12  E.L.R.  497   (N.B.). 

Where  the  special  statute  expressly  provides  that  several  charges 
may  be  included  in  the  one  information,  then  if  the  magistrate  adjudges 
the  accused  guilty  upon  each  charge,  separate  convictions  need  not  be 
drawn  up^  but  the  fines  may  be  imposed  for  each  offence  in  one  formal 
conviction;  covering  all  the  offences.  B.  v.  Whiffin^  4  Can.  Cr.  Cas.  144. 
3  Terr.  L.B.  3. 

Adjudication. 

Justice  may  conTict«  make  order,  or  dismiss. 

726.  The  justice,  having  heard  what  each  party  has  to  say. 
and  the  witnesses  and  evidence  adduced  shall  consider  the  whole 
matter,  and,  unless  otherwise  provided,  determine  the  same  and 
convict  or  make  an  order  against  the  defendant,  or  dismiss  the 
information  or  complaint,  as  the  case  may  be. 

OH^n]— Sec.  858,  Code  of  1892;  B.8.C.  1886,  ch.  178,  sec.  52. 

Two  justices  under  special  statutes'] — If  the  proserution  be  under  a 
special  statute  requiring  two  or  more  justices  to  cl(»t<»rmine  the  case, 
the  term  "  justice,"  used  in  the  singular  in  sec.  726  as  well  as  in  other 
sections  of  Part  XV,  would  have  a  corresponding  plural  meaning  under 
the  interpretation  clause  (Code  sec.  2,  sub-sec.  18).  The  judgment  will 
be  according  to  the  opinion  of  the  majority  of  the  justices  present  at 
the  hearivg  in  such  ease,  but  if  the  court  be  equally  divided  one  of  the 
justices  may  withdraw  his  opinion  leaving  the  remaining  justices  in  a 
majority;  Ex  parte  Evans,  [1894]  A.C.  16,  58  J.P.  260.  But  it  would 
seem  that  if  by  special  statute  at  least  two  justices  were  required  to 
adjudicate,  and  only  two  sat,  their  disagreement  should  result  in  an 
adjournment  for  a  re-hearing  before  a  reconstituted  court  or  if  they 
refuse  to  so  adjourn  the  case  they  should  dismiss  the  charge.  Bagg  v. 
Colquhoun,  [1904]  1  K.B.  554,  68  J.P.  159;  R.  v.  Ashplant.  52  J.P.  474. 

Hearing  the  witnesses'] — Every  witness  at  any  hearing  shall  be  ex- 
amined upon  oath  or  affirmation.    Sec.  716. 
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View] — The  magiBtrate  must  not,  after  the  close  of  the  evidence  and 
without  an  adjournment  for  the  purpose  of  a  view  with  the  opportunity 
for  the  parties  to  be  represented  thereat^  go  alone  and  take  a  view 
of  the  locus  of  the  offence  to  assist  in  coming  to  a  conclusion;  and 
where  such  was  done  and  so  stated  in  the  adjudication,  a  summary 
conviction  made  under  the  Indian  Act  (Can.)  was  set  aside  on  oertiorari. 
Be  Sing  Kee,  8  B.C.B.  20,  5  Can.  Cr.  Cas.  86. 

Territorial  jurisdiction  to  he  proved"] — There  should  be  evidence  be- 
fore the  magistrate  to  show  that  the  place  of  the  offence  is  within  the 
magistrate's  territorial  jurisdiction.  R.  v.  Picard,  (1913)  3  W.W.B. 
1007  (B.C.);  B.  v.  Oberlander,  (1910)  15  B.C.B.  134.  13  W.L.B.  643; 
B.  V.  C.P.B.  (1908),  14  Can.  Cr.  Cas.  1  (Alta.) ;  B.  v.  McGregor,  2  Can. 
Cr.  Cas.  410;  B.  v.  Cahill,  35  N.B.B.  240,  6  Can.  Cr.  Cas.  204;  B.  v. 
McHugh,  13  B.C.B.  224. 

It  has  been  held  that  the  warrant  served  on  the  defendant  may  be 
looked  at  to  show  in  explanation  of  the  depositions  that  the  offence 
he  was  called  upon  to  answer  and  of  which  he  was  convicted,  was  com- 
mitted within  the  magisterial  jurisdiction  when  such  appeared  in  the 
warrant,  but  not  in  the  information  or  conviction.  B.  v.  McGregor,  2 
Can.  Cr.  Cas.  410. 

There  need  not  be  evidence  to  prove  a  fact  of  local  geography  if 
the  justice  chooses  to  take  judicial  notice  that  the  place  referred  to  by 
name  is  within  the  limits  of  his  territorial  jurisdiction.  B.  v.  C.P.B. 
1  Alta.  L.B.  341,  14  Can.  Cr.  Cas.  1.  And  as  judicial  notice  must  be 
taken  of  all  public  statutes  of  Canada,  (Can.  Evidence  Act,  see.  18)  it 
would  follow  that  the  justice  would  be  bound  to  take  judicial  notice  of 
the  location  of  places  named  in  a  federal  Act  as  constituting  part 
of  an  electoral  division  which  was  included  in  his  commission  as  a 
justice.  Judicial  notice  will  be  taken  of  local  divisions  inijo  which  a 
province  is  divided  for  purposes  of  government.  Ex  parte  Macdonald,  3 
Can.  Cr.  Cas.  10,  27  S.C.B.  686. 

Itimifficienc}!  of  prosecuior^s  case] — If  the  evidence  for  the  prosecu- 
tion is  not  BuflScient  at  the  close  of  the  case  the  magistrate's  duty  is 
to  dismiss  the  charge  and  grant  a  certificate  of  dismissal.  Re  Green  and 
Chew  Deb,  (1913)  3  W.W.B.  854,  same  case  sub  luym,,  B.  v.  Chew  Deb, 
18  B.C.B.  23,  23  W.L.B.  308,  21  Can.  Cr.  Cas.  20;  Bradshaw  v.  Yanghton, 
30  L. J.C.P.  93 ;  Code  sec.  730. 

Withdrawal  of  charge] — The  informant  cannot  withdraw  the  case 
for  the  purpose  of  instituting  fresh  proceeedings,  without  the  consent - 
of  the  accused  if  the  merits  have  been  gone  into  further  than  the 
taking  of  formal  evidence.  Code  sees.  720,  726;  Be  Green  and  Chew 
Deb,  (1913)  3  W.W.B.  854;  same  case  suh  novu  B.  v.  Chew  Deb,  18 
B.C.B.  23,  23  W.L.B.  308,  21  Can.  Cr.  Cas.  20;  ex  parte  Wyman,  34 
N.B.B.  608,  5  Can.  Cr.  Cas.  58;  ex  parte  Mitchell,  39  N.B.B.  316;  ex 
parte  Case,  28  N.B.B.  652. 
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On  the  close  of  the  prosecutor's  case  the  defence  may  rest  on  the 
insuffieieney  of  the  evidence  and  reqiiire  a  decision.  Having  done  so,  it 
would  be  improper  for  the  magistrate  afterwards  to  take  the  personal 
consent  of  the  accused  in  the  absence  of  his  counsel,  to  the  withdrawal 
of  the  charge,  and  so  to  deprive  the  accused  of  his  right  to  object,  on 
fresh  proceedings  being  begun,  that  ho  had  once  been  put  in  jeopardy. 
Be  Green  and  Chew  Deb,  (1913)  3  W.W.E.  854  (B.C.)  ;  Ex  parte  Wyman, 
3-(  N.B.B.  608,  5  Can.  Cr.  Cas.  58,  not  followed ;  Bradshaw  v.  Vanghton, 
30  L.J.C.P.  93,  applied. 

No  amendment  of  charge  if  defendant  fails  to  attend  on  delivery 
of  judgvient} — ^A  justice  cannot,  after  adjourning  a  ease  for  the  sole 
purpose  of  considering  his  judgment,  amend  the  information  in  the 
absence  of  the  defendant  at  the  time  and  place  appointed  to  give 
judgment.    B.  v.  Gongh,  22  N.S.B.  516 ;  R.  v.  Grant,  30  N.S.B.  368. 

The  proof  necessary  for  a  conviction] — It  is  a  much  lesser  evil  that 
the  guilty  sometimes  escape  than  that  the  innocent  be  sometimes  pun- 
ished; no  one  is  to  be  convicted  upon  suspicion  alone,  no  matter  how 
atrong  it  may  be ;  only  those  who  are  duly  proved  to  be  guilty,  in  accord- 
ance with  the  provisions  of  the  law  are  to  be  punished.  B.  v.  Borin, 
22  Can.  Cr.  Cas.  248,  254,  29  O.L.B.  584,  6  O.W.K  412. 

The  magistrate  may  go  behind  the  form  of  the  transaction  to  ascer- 
tain if  the  real  transaction  was  of  a  prohibited  kind  carried  out  so  as 
to  give  the  appearance  of  legality.  B.  v.  Bichardson  (1891)  20  Ont.  B. 
514;  B.  V.  Stephens,  1  Sash.  L.B.  509  (pretended  separate  sales  of  pro- 
hibited quantities  of  liquor). 

The  punishment  is  quite  a  different  thing  from  the  adjudication  of 
guilt.  Bo  if  the  fact  of  the  adjudication  of  guilt  of  the  previous  offence 
is  proved,  no  defect  or  invalidity  in  the  punishment  awarded  can  affect 
the  validity  of  the  adjudication  as  evidence  between  the  prosecution 
and  the  accused  that  the  previous  offence  had  been  committed  when 
proved  on  a  charge  of  a  second  offence.  B.  v.  Tansley  (No.  2),  fl917] 
3  W.W.B.  70  (Alta.),  affirming  B.  v.  Tansley  [19171  2  W.W.B.  25. 

Imprisonment  as  a  direct  punishment] — If  the  accused  has  proper 
notice  of  the  proceedings,  and  is  aware  that  judgment  may  be  pro- 
nounced against  him,  and  be  might  have  been  present,  sentence  of 
imprisonment  in  the  first  instance  may  be  imposed  in  his  absence.  B.  v. 
Kay,  Ex  parte  Landry,  88  N.B.B.  332. 

Imprisonment  in  default  of  paying  fine  or  in  default  of  distress} — 
Code  sees.  739-749. 

Term  of  imprisonment  under  Part  XV  counts  from  date  of  gaoler 
receiving  prisoner] — The  period  of  imprisonment  under  a  summary  con- 
viction is  to  be  calculated  from  the  time  of  actual  imprisonment.  B.  v. 
Gregg,  (1913)  4  W.W.B.  1344,  1347,  22  Can.  Cr.  Cas.  51,  25  W.L.B. 
183  (Alta.). 

If  a  summary  conviction  imposes  a  penalty  in  excess  of  the  actual 
sentence  it  would  seem  that  the  error  may  be  corrected  by  the  return 
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of  an  amended  conviction  and  commitment  on  the  issue  of  a  habeas 
corpus.  Code  sec.  1124;  R.  v.  Daignault,  (1916)  10  W.W.B.  374  (Man.)  ; 
and  see  R.  v.  McGuire,  13  Can.  Cr.  Cas.  312. 

Concurrent  sentences] — Sec.  746  provides  for  the  cane  of  s»it«nein^ 
a  prisoner  upon  a  summary  conviction  when  he  is  already  in  prison 
undergoing  imprisonment  **  upon  conviction  for  any  other  offence." 
The  former  conviction  is  not  necessarily  a  summary  convietion,  and 
the  justice  making  the  summary  conviction  for  a  later  offence  punish- 
able by  summary  conviction  is  enabled  if  he  thinks  fit,  to  order  that 
the  imprisonment  for  such  subsequent  offence  shall  commence  at  the 
expiration  of  the  imprisonment  to  which  the  defendant  was  previously 
sentenced.     Code  sec.  746,  sub-sec.   (2). 

If  the  defendant  is  being  sentenced  by  a  justice  at  the  one  time 
upon  two  separate  charges  punishable  on  summary  conviction,  a  sentence 
of  a  fixed  term  upon  each  will 'be  cumulative  unless  ordered  to  be 
concurrent,  Ex  parte  Bishop,   (1895)  33  N.B.B.  428. 

Where  special  Act  enables  several  offences  to  be  tried  together  and 
incliided  in  one  information'] — The  fact  that  several  offences  may  be 
joined  under  a  special  Act  does  not  raise  a  presumption  that  a  com- 
plaint for  a  single  offence  covers  all  previous  offences  of  the  same  class 
within  the  limitation  period  so  as  to  bar  separate  prosecutions  for  them. 
Wentworth  v.  Mathieu,  [1900]  A.C.  212,  3  Can.  Cr.  Cas.  429. 

Defendam.t  not  to  be  punished  twice  for  the  same  offence] — Where 
an  act  or  omission  constitutes  an  offence,  punishable  on  summary  con- 
viction or  on  indictment,  under  two  or  more  Acts,  or  both  under  an 
Act,  and  at  common  law,  the  offender  shall,  unless  the  contrary  intention 
appears,  be  liable  to  be  prosecuted  and  punished  under  either  or  any 
of  such  Acts,  or  at  common  law,  but  shall  not  be  liable  to  be  punished 

j  twice  for  the  same  offence.     Code  sec.  15. 

i  Time  for  paying  fVfw] — If  no  time  is  specified  for  paying  a  fine 

!  imposed,  it  is  payable  forthwith.    R.  v.  Caister,  30  U.C.Q.B.  247    (Ont.). 

Separating  the  penalty  as  to  each  of  several  defendants] — ^Whether 

j  the   offence   is   in   its   nature   single   or   joint,   a   joint   award   of   one 

fine  against  several  defendants  is  erroneous.     It  ought  to  be  severed 

I  against  each  defendant,  even  w^here  the  offence  is  joint,  otherwise  the 

effect  would  be  that  one  who  had  paid  or  tendered  his  proportionate  part 
might  be  imprisoned  till  the  others  had  paid  theirs  or  until  he  paid 
their  proportion.  R.  v.  Amyot,  11  Can.  Cr.  Cas.  232;  Morgan  v.  Brown, 
4  A.  &  E.  515. 

A  summary  conviction  is  invalid  if  it  awards  one  fine  against  two 
or  more  persons  for  their  separate  acts.  Gaul  v.  Township  of  EUice. 
3  O.L.R.  438,  6  Can.  Cr.  Cas.  15. 

A  conviction  of  two  persons  in  partnership  for  an  offence  several 
in  its  nature,  and  adjudging  that  they  should  forfeit  and  pay,  etc,  is 
bad  for  a  joint  conviction  in  such  case  is  bad;  the  penalty  ought  to  be 
imposed  on  the  parties  severally.    R.  v.  Amyot,  11  Can.  Cr.  Cas.  232,  234; 
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Ex  parte  Howard,  25  N.B.B.  191  j  Mulling  v.  Bellamere,  7  C.L.J.  228; 
Be  Bice,  20  N.S.B.  294 ;  B.  v.  Ambrose,  16  Ont.  B.  251 ;  re  Boske  and 
Messenger  [1917]  1  W.W.B.  341  (Alta.>. 

A  conviction  against  "  Messrs.  Harrison  &  Co.**  was  held  invalid  even 
as  against  Harrison  for  the  court  could  not  tell  upon  the  face  of  the 
proceedings  but  that  the  delinquency  of  Harrison's  partners  who  were 
not  before  the  court,  might  have  been  imputed  to  him.  B.  v.  Harrison, 
8  T.B.  508. 

Where  the  members  of  a  partnership  firm  are  charged  with  an  offence 
as  to  which  each  may  be  considered  guilty  the  conviction  should  not  de- 
scribe them  in  the  firm  name  alone,  but  should  specifically  name  the 
persons  adjudged  guilty  in  the  transaction.  Be  McDonald  Bros.  (1898), 
34  C.L.J.  475  (B.C.). 

Two  persons  who  were  doing  business  as  co-partners  were  jointly  con- 
victed before  a  magistrate  for  keeping  for  sale  intoxicating  liquors 
contrary  to  the  Canada  Temperance  Act.  The  conviction  was  as  fol- 
lows:— "And  I  ad  judge  the  said  G.  H.  and  J.  C.  for  their  said  offence  to 
forfeit  and  pay  the  sum  of  $30  to  be  paid  and  applied  according  to  law, 
and  also  to  pay  to  (the  informant)  the  sum  of  $3.60  for  his  costs  in 
this  behalf;  and  if  the  said  several  sums  be  not  paid  forthwith,  I  order 
that  the  same  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of 
the  said  G.  H.  and  J.  C;  and  in  default  of  sufficient  distress,  I  adjudge 
each  of  them  the  said  G.  H.  and  J.  C.  to  be  imprisoned."  It  was  held 
that  the  offence  charged  was  not  a  joint  offence,  and  that  the  conviction 
was  bad,  for  the  magistrate  ought  to  have  adjudged  a  separate  penalty 
upon  each  defendant.  Ex  parte  Howard  and  Cringle,  (1885)  25  N.B.B. 
191. 

Adjournment  for  judgment] — If  the  magistrate  trying  a  criminal 
charge  punishable  on  summary  conviction  adjourns  the  case  sxt^  die  for 
deliberation  and  does  not  thereafter  give  the  parties  notice  of  the  time 
and  place  at  which  he  will  give  judgment,  his  decision  is  made  without 
jurisdiction  and  will  be  set  aside  on  certiorari.  Dierks  v.  Altermatt, 
[1918]  1  W.W.B.  719,  725  (Alta.) ;  B.  v.  Quinn,  28  Ont.  B.  224.  B.  v. 
Morse,  22  N.S.B.  298. 

The  justice  has  no  jurisdiction  to  deliver  judgment  at  a  time  of 
which  the  parties  have  not  been  notified  so  that  they  may  have  an 
opportunity  of  being  present.  Cairns  v.  Choquet,  (1900)  3  Que.  P.B. 
25;  B.  V.  Quinn,  (1897)  28  Ont.  B.  224;  B.  v.  Hall,  (1887)  12  P.B.  142 
(Ont.)  ;  B.  V.  Alexander,  (1889)  17  Ont.  B.  458;  B.  v.  Heffernan,  (1887) 
13  Ont  B.  616;  B.  v.  Morse.  22  N.8.B.  298;  Therrien  v.  McEachem, 
(1897)  4  Que.  B.C.  87,  4  Bev.  de  Juris.  87. 

But  an  adjournment  for  judgment  only  is  not  an  adjournment  of 
"  the  hearing  "  within  sec.  722,  and  consequently  is  not  limited  to  eight 
days.  Plante  v.  Cliche,  (1910)  38  Que.  S.C.  535,  17  Can.  Cr.  Cas.  43; 
B.  V.  Alexander,  (1889)  17  Ont.  B.  458;  B.  v.  Hall,  12  P.B.  142  (Ont.). 
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If  at  the  close  of  the  hearing,  counsel  for  the  complainant  and  for 
the  accused  respectively  agree  that  judgment  may  be  reserved  without 
fixing  a  date  for  same,  other  than  that  the  decision  shall  be  given  within 
one  week,  and  shall  be  notified  to  the  respective  solicitors,  and  the 
magistrate  acquiesces  in  and  conforms  to  such  arrangement,  he  does 
not  thereby  lose  jurisdiction  and  a  conviction  made  within  the  week 
should  not  be  set  aside.  B.  v.  McKenzie,  44  N.S.B.  474,  17  Can.  Or. 
Cas.  372. 

Where  neither  the  information  nor  the  evidence  taken  in  a  case  on 
which  the  justice  had  reserved  judgment  disclosed  any  offence  in  law, 
prohibition  may  be  ordered  without  waiting  for  the  judgment  of  the 
justice.     B  V.  Breen,  8  Can.  Cr.  Cas.  146. 

If  the  adjudication  is  to  be  made  by  a  bench  of  justices  (see  sees. 
707  and  708),  all  of  the  justices  should  be  present  on  delivery  of  judg- 
ment. 'Ex  parte  MeCorquindale,  B.  v.  Haines,  (1908)  15  Can.  Cr.  Cas. 
187,  39  N.B.B.  49.  It  has  been  doubted  whether  it  is  enough  that  both 
liad  signed  written  reasons  for  judgment  and  left  it  with  one  of  them- 
selves to  read  it  at  the  time  and  place  to  which  the  case  had  been 
adjourned  for  delivery  of  judgment.  Ex  parte  MeCorquindale,  B.  v. 
Haines,  supra,  per  Gregory,  J.,  but  such  a  course  was  considered  proper 
in  the  same  case  by  Barker,  C.J.,  and  by  Boyd,  C,  in  B.  v.  Armstrong, 
(1916)  36  O.L.B.  2,  9  O.W.N.  472,  26  Can.  Cr.  Cas.  151. 

Judgment  with  unauthorieed  conditiorut  for  suspension] — The  judg- 
ment should  not  award  a  penalty  along  with  a  direction  that  the  sentence 
would  be  suspended  if  defendant  did  certain  acts  which  the  justice 
would  have  no  power  to  directly  order  him  to  do.  B.  v.  Knight  (1916), 
11  O.W.N.  190,  27  Can.  Cr.  Cas.  111. 

Disposal  of  other  charges  hosed  on  same  facts  against  same 
defendant] — A  conviction  may  be  set  aside  on  the  ground  that  the 
magistrate  had  before  him  at  the  time  of  hearing  th.e  case,  another  in- 
formation against  the  accused  for  a  similar  offence  covered  by  the  same 
facts,  and  did  not  dispose  of  that  before  entering  upon  the  hearing 
but  kept  it  still  open.  B.  v.  Iman  Din,  15  B.C.B.  476,  16  W.L.B.  130, 
18  Can.  Cr.  Cas.  82  (B.C.)  ;  B.  v.  McManus,  [1918]  3  W.W.B.  3,  30  Can. 
Cr.  Cas.  122  (Alta.).  A  conviction  for  keeping  liquor  for  sale  was 
quashed  where  a  charge  of  possessing  in  illegal  premises  laid  in  respect 
of  the  same  liquor  taken  at  the  same  police  raid  was  held  open  for 
future  adjudication.    B.  v.  McManus,  supra. 

It  is  a  well-known  principle  of  criminal  law  that  each  case  ought 
to  stand  on  its  own  merits,  and  should  be  decided  on  the  evidence  given 
with  relation  to  that  particular  charge;  per  Pollock,  B.,  in  Hamilton  v. 
Walker,  [1892]  2  Q.B.  25,  at  p.  28.  In  that  case  the  justices  had  two 
informations  before  them,  and,  having  heard  the  evidence  on  one  charge, 
they  determined  to  proceed  with  the  hearing  of  the  second,  and,  having 
clone  80,  thereupon  convicted  of  the  offence  charged  in  the  first.  The 
conviction  was  quashed. 
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In  Begina  v.  Fry  (1898),  19  Cox  C.C.  135,  at  the  conduaion  of  the 
first  ease  the  justices  postponed  their  decision  thereon,  and  proceeded 
to  hear  the  other  informations,  which  related  to  a  different  charge  of 
an  offence  committed  on  a  different  day.  They  dismissed  the  second 
and  third  informations.  They  then  announced  that  they  had  decided 
to  convict  at  the  close  of  the  first  case,  but  that  they  adjourned  their 
decision  and  the  consideration  of  the  amount  of  the  penalty  until  after 
the  other  charges  were  disposed  of,  and  that  in  adjudicating  on  each 
case  they  applied  to  that  case  the  evidence  that  was  given  in  reference 
to  it,  and  no  other.  It  was  held  that  the  postponement  by  the  justices 
of  their  decision  in  the  first  case  until  they  had  disposed  of  the  other 
cases  did  not,  under  the  circumstances,  render  the  conviction  in  the 
first  case  bad  in  law. 

In  Rex  V.  Lapointe  (1912),  20  Can.  Crim.  Cas.  98,  3  O.W.N.  1469, 
the  police  magistrate  told  the  solicitor  for  the  defendant  that  all  the 
evidence  on  the  three  charges  was  set  out  in  the  depositions  forwarded, 
and  that  the  said  evidence  was  utilized  by  him  on  each  and  all  of  the 
said  charges.  The  one  ground  taken  to  quash  the  conviction  was  that, 
having  three  informations  before  him,  the  police  magistrate  proceeded 
to  hear  evidence  on  all  three  cases,  and  did  then  find  the  defendant 
guilty  in  all  three  cases.  It  was  held  that  if  any  of  the  evidence  could 
not  be  applicable  to  one  of  the  charges  the  convictioi^  on  that  charge 
could  not  stand.  If  the  evidence  in  the  one  case  had  any  effect  upon 
the  mind  of  the  magistrate  in  reaching  a  conclusion,  the  defendant  was 
prejudiced  in  his  trial.  If  the  magistrate  has  not  stated  whether  it  had 
or  had  not,  it  is  not  necessary  for  the  court  hearing  a  certiorari  to 
decide  what  the  effect  of  such  a  statement  might  have  been;  it  is  sufii- 
cient  that  the  defendant  may  have  been  prejudicially  affected  in  the 
result  by  the  admission  of  irrelevant  evidence.  B.  v.  Melvin  (1916)  38 
O.L.B.  231;  B.  v.  Bracci  (1918)  14  O.VV.N.  305,  29  Can.  Cr.  Cas.  351. 

See  also  Bex  v.  Bullock  and  Stevens,  (1903)  6  O.L.B.  663;  Begina  v. 
Hazen,  (1893)  23  O.B.  387,  reversed  in  appeal,  20  A.B.  633;  Bex  v. 
Haslam,  (1916)  12  Cr.  App.  B.  10;  B.  v.  McBemey.  3  Can.  Cr.  Cas.  339; 
Bex  V.  Banks,  [1916]  2  K.B.  621;  Perkins  v.  Jeffery,  [1915]  2  K.B. 
702.  But  the  mere  fact  that  the  evidence  adduced  tends  to  show  the 
commission  of  other  crimes  does  not  render  it  inadmissible  if  it  was 
relevant  to  any  point  before  the  Court:  Makin  v.  Attorney-General  for 
Now  South  Wales,  [1894]  A.C.  57,  at  p.  65;  Bex  v.  Bond,  [1006]  2  K.B. 
389,  at  p.  409;  Begina  v.  OUis,  [1900]  2  Q.B.  758;  Perkins  v.  Jeffery, 
[1915]  2  K.B.  702;  B.  v.  Christie,  [1914]  A.C.  545;  B.  v.  Kurasch, 
[1915]  2  K.B.  749;  Director  of  Public  Prosecutions  v.  Thompson,  (1918) 
87  L.J.K.B.  478. 

Where  the  defendant  was  summoned  to  appear  before  the  magis- 
trate to  answer  two  informations  for  selling  intoxicating  liquor  in 
violation  of  the  second  part  of  the  Temperance  Act,  and  evidence  was 
heard  in  both  cases,  and  both  cases  were  then  adjourned  until  a  subse- 
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qucnt  day,  the  judgment  then  given,  convicting  defendant  under  one 
infonnation  and  dismissing  the  other  was  bad  and  the  conviction  was 
quashed,  as  the  evidence  in  the  one  case,  although  dismissed,  was  cal- 
culated under  the  circumstances  disclosed,  to  influence  the  magistrate 
in  the  case  in  which  defendant  was  convicted.  B.  v.  Burke,  36  N.8.B. 
408,  8  Can.  Cr.  Cas.  14;  R.  v.  McBemey,  26  N.S.B,  327,  3  Can.  Cr. 
Cas.  339. 

It  is  not  objectionable  to  try  the  same  defendant  upon  several  separ- 
tito  charges  for  similar  offences  by  taking  each  case  separately  and 
niinounoiiig  a  conviction  or  acquittal  as  the  case  may  be  at  the  termina- 
tion of  oach  before  comnioncing  the  next  case,  but  reserving  sentence 
on  the  convictions  until  all  the  trials  are  completed.  K.  v.  Bigolow,  8 
Can.  Cr.  Cas.  l.'J2;  rx  parte  Monahan,  17  Can.  Cr.  Cas.  53. 

JHacrciion  as  to  pvnaJty  within  the  statutory  Hmits'} — Sec.  1028  of 
the  Code  tipplies  as  woll  to  proceedings  under  the  "Summary  Convic- 
tions" clauses  as  to  proceedings  by  indictment.  Where  both  fine  and 
imprisonment  are  provided  as  the  authorized  punishment  for  a  statutory 
offence  upon  summary  conviction,  the  magistrate  may  in  his  discretion 
impose  either  a  fine  alone  or  an  imprisonment  alone  or  both,  unless  the 
particular  statute  specially  provides  otherwise.  Ex  parte  Kent,  7  Can. 
Cr.  Cas.  447. 

Minimum  fine  under  certain  statutes] — If  a  special  Act  enacts  that 
a  fine  may  bo  imposed  of  **  not  loss  than  $50  "  for  a  first  offence  and 
of  **not  loss  than  $100"  for  a  second  offence,  the  magistrate  cannot 
impose  a  fine  of  more  than  $50  for  a  first  offence.  Re  Richard  (1907) 
V2  Can.  Cr.  Cas.  204,  .'58  Can.  S.C.R.  394. 

It  means  "$50  and  no  less";  Beg.  v.  Smith,  16  O.R.  454;  Reg.  v. 
Porter,  20  N.S.R.  352 ;  Reg.  v.  Rose,  22  N.B.R.  309. 

Where  a  statute  imposes  a  definite  minimum  penalty  for  an  offence, 
a  summary  conviction  awarding  a  lesser  fine,  and,  in  default  of  pay- 
ment, a  lesser  term  of  imprisonment  than  that  specified,  is  bad.  B.  v. 
llostyn,  9  Can.  Cr.  Cas.  138,  1  W.L.B.  113. 

Minimum  imprisonment  under  particular  statutes'] — ^Where  a  mini- 
mum term  of  imprisonment  in  default  of  paying  a  fine  is  imposed  by 
statute,  a  summary  conviction  imposing  a  lesser  term  will  be  quashed. 
Ex  parte  Daigle,  R.  v.  Charost,  18  Can.  Cr.  Cas.  211,  37  N.B.B.  492. 

If  the  particular  statute  under  which  the  conviction  takes  place 
makes  a  fixed  term  of  imprisonment  with  hard  labour  obligatory,  the 
prisoner  has  a  right  to  object  that  the  imprisonment  ordered  without 
hard  labour  is  illegal.  Poulin  v.  City  of  Quebec,  13  Can.  Cr.  Cas.  391, 
33  Que.  S.C.  190. 

Formal  conviction] — See  sec.  727  and  note  to  same. 

Certifi^xite  of  dismissal] — See  sec.  730. 

Commitment  in  execution  of  a  summary  convidum] — Code  sees.  739- 
747. 
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Altematwe  remedies  of  certiorari  or  appeal  in  summary  conviction 
matters^ — The  mere  existence  of  a  right  of  appeal  where  no  appeal 
was  in  fact  taken  does  not  absolutely  prevent  certiorari  under  the  Code; 
certiorari  in  regard  to  summary  proceedings  before  justices  is  dis- 
tinguishable from  certiorari  to  an  inferior  court  of  record  in  that  the 
summary  proceedings  before  justices  may  be  removed  after  judgment. 
Diorks  v.  Altermatt,  [1918]  1  W.W<E.  719,  723,  724  (Alta.).  A  writ 
of  erFor  was  the  former  remedy  for  review  of  the  judgment  of  a  court 
of  record.  In  criminal  matters  an  appeal  under  Code  sec.  1013  et  seq. 
has  displaced  the  writ  of  error.  Code  sec.  1014;  but  sec.  1013  applies 
only  to  indictable  offences  where  there  has  been  a  verdict  or  judgment 
of  a  **  court  or  judge  "  or  of  a  magistrate  acting  undo?  sec.  777,  and 
not  to  proceedings  under  Part  XV. 

The  existence  of  a  right  of  appeal  is  sometimes  referred  to  as  a 
ground  for  refusing  the  exercise  of  the  power  of  certiorari  as  a  matter 
of  judicial  discretion  unless  there  are  exceptional  circumstances.  Dierks 
V.  Altermatt,  [1918]  1  W.W.R.  719,  724  (Alta.)  ;  and  particular  statutes 
will  be  found  which  limit  certiorari  thereunder  to  cases  in  which  an 
appeal  would  not  afford  an  adequate  remedy.  Exceptional  circumstances 
may  always  be  said  to  exist  where  there  is  either  (1)  lack  of  jurisdic- 
tion, or  (2)  such  irregularity  in  the  proceedings  as  touches  the  substan- 
tial rights  of  the  party  so  that  he  may  be  said  really  to  have  been 
aggrieved.  Dierks  v.  Altermatt,  [1918]  1  W.W.R.  719  (Alta.) ;  ex  parte 
Pelchat,  (1916)  49  Que.  8.C.  195,  26  Can.  Cr.  Cas.  75. 

Defects  of  /ortn]~See  sees.  723.  724,  753,  754,  1124,  1125. 

Seview  of  commitment  by  habeas  corpusi — ^Habeas  corpus  lies  in 
respect  of  commitments  in  summary  conviction  proceedings  under  the 
Code,  ne  Ching  How  (1912)  1  W.W.R.  674,  19  W.L.R.  891,  19  Can. 
Cr.  Cas.  176  (Sask.) ;  R.  v.  Pepper,  15  Can.  Cr.  Cas.  314  (Man.) ;  R.  v. 
Barnes,  18  W.L.R.  631  (Man.) ;  R.  v.  Dora  Johnson,  (1912)  1  W.W.R. 
1045,  19  Can.  Cr.  Cas.  203,  22  Man.  R.  426;  re  Muschik,  9  Sask.  L.R. 
1,  33  W.L.R.  468,  25  Can.  Cr.  Cas  170;  R.  v.  Swett,  (1914)  7  W.W.R. 
608;  29  W.L.R.  887,  23  Can.  Cr.  Cas.  272  (Alta.) ;  R.  v.  Leschinski,  17 
Can.  Cr.  Cas.  199. 

Proceeding  on  defendants  non-appearance  to  summons} — Code  sec. 
718. 

Proceeding  in  default  of  complainanfs  appearance] — Code  sec.  719. 

Minute  of  eonrlctloii  or  order* — Forms, 

727.  If  the  justice  convicts  or  makes  an  order  against  the 
defendant,  a  minute  or  memorandum  thereof  may  then  bo  made, 
for  which  no  fee  shall  be  paid,  and  the  conviction  or  order,  in 
such  case,  shall  afterwards  be  drawn  up  by  the  justice  on  parch- 
ment or  on  paper,  under  his  hand  and  seal,  in  such  one  of  the 
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forms  of  conviction  or  of  orders  from  31  to  36  inclusive  as  is 
applical)lo  to  the  ease,  or  to  the  like  effect. 

Origin]— Sec.  859,  Code  of  1892;  K.S.C.  1886,  ch.  178.  sec.  53. 

The  memorandum  of  adjudication] — If  it  be  desirable  to  postpone 
the  preparation  of  the  formal  conviction,  the  justice  may  enter  a  memor- 
andum of  adjudication  at  the  time  of  delivering  his  oral  judgment,  and 
later  prepare  or  iill  up  the  statutory-  form  applicable  to  the  case.  The 
memorandum  of  adjudication  may  conveniently  be  subjoined  to  the 
depositions.  A  warrant  in  execution  may  issue  thereon  prior  to  the 
formal  conviction  being  drawn  up  and  may  be  justified  by  the  latter 
which  will  bear  the  date  of  the  adjudication.  Lindsay  v.  Leigh,  11 
Q.B   455;  B.  v.  McCarthy,  11  Ont.  B.  657. 

On  pronouncing  the  conviction  and  before  entering  up  the  minute  of 
adjudication,  the  justice  may,  while  the  accused  is  still  present,  correct 
an  error  in  the  amount  of  costs  he  had  orally  imposed  although  the 
correction  increases  the  amount  the  defendant  is  required  to  pay.  B.  y. 
Dickey    (1915)  9  W.W.B.  142,  25  Can.  Cr.  Cas.  55,  32  W.LJB.  404. 

The  minute  or  memorandum  of  conviction  which  the  justice  may 
make  under  Code  sec.  727  at  the  time  of  the  conviction  is  a  document 
of  a  formal  character  to  which  reference  may  subsequently  be  made,  if. 
necessary,  before  the  same  tribunal.  Bo  it  is  said  that  where  no  formal 
conviction  had  been  made  out,  the  minute  or  memorandum  will  suffice 
to  prove  the  fact  of  prior  conviction  on  a  charge  of  a  second  offence 
being  heard  by  the  same  magistrate.  B.  v.  Tansley,  [1917]  3  W.W.B. 
70  (Alta.),  affirming  B.  v.  Tansley,  [1917]  2  W.W.B.  1025,  1026  (Alta.)  ; 
Commissioner  of  Police  v.  Donovan,  [1903]  1  K.B.  895,  72  L.J.K.B. 
545;  London  School  Board  v.  Harvey,  4  Q3.D.  451.  But  it  was  inti- 
mated that  had  the  defendant  been  prosecuted  in  another  court  or 
"before  another  magistrate  in  a  different  place,"  it  would  have  been 
necessary  to  have  had  the  formal  conviction  made  out  and  either  the 
conviction  itself  or  a  certificate  thereof  would  have  been  required  to 
prove  the  fact  of  prior  conviction.  B.  v.  Tansley,  [1917]  2  W.W.B. 
1025.  1026  (Alta.). 

Where  no  formal  conviction  had  been  drawn  up  and  the  minute  of 
conviction  only  was  returned  to  a  certiorari,  the  court  may  quash  the 
conviction  which  it  records,  if  it  is  found  that  the  conviction  is  bad. 
B.  V.  Mancion,  8  O.L.B.  24,  3  O.W.B.  756,  8  Can.  Cr.  Cas.  218. 

In  the  case  of  a  mere  "  order  "  enforceable  by  commitment  or  dis- 
tress under  Part  XV  under  the  authority  of  some  special  Act,  a  copy 
of  the  minute  of  the  order  is  to  be  first  served  on  the  person  against 
whom  it  is  made.  Code  sec.  731.  But  that  provision  does  not  apply 
to  make  it  necessary  to  serve  a  minute  of  a  summary  conviction.  "Re 
Kffie  Brady,  (1913)  3  W.W.B.  914,  23  W.L.B.  333,  21  Can.  Cr.  Cas. 
123  (Alta.). 
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The  formal  conviction] — A  summary  conviction  need  not  state  the 
name  of  the  informant.  Ex  parte  Van  Buekirk,  13  Can.  Cr.  Gas.  234,  38 
N.B.B.  335. 

The  absence  of  a  seal  from  a  summary  conviction  renders  the  con- 
viction invalid  as  a  formal  convict  ion,  but  when  brought  up  on  certiorari 
it  is  proper  to  allotr  a  continuance  so  as  to  permit  of  the  filing  of  a 
conviction  under  seal.  B.  v.  Dickey  (1916)  9  W.W.B.  142  (Alta.) ; 
Bond  T.  Conmee,  15  Ont.  B.  716. 

There  should  be  both  a  direction  that  the  accused  shall  pay  the  fine 
and  that  the  fine  shall  be  forfeited.  B.  v.  Burtress,  3  Can.  Gr.  Gas. 
586  (N.a);  B.  v.  Gyr,  12  P.B.  24  (Ont.). 

If  the  jurisdiction  depends  on  the  fact  of  the  justice  acting  at  the 
request  of  the  police  magistrate  or  of  his  acting  in  case  of  abeence  or 
illness  of  another,  the  conviction  should  show  this  on  its  face  as  a  fact 
on  which  his  jurisdiction  depends.  B.  v.  Ackers,  (No.  3)  16  Can.  Gr. 
Gas.  222,  21  OX.B.  187. 

The  making  out  of  the  formal  conviction  complete  in  itself,  dis- 
penses with  the  necessity  for  entering  a  minute  of  adjudication  on  the 
record  of  proceedings.  Ex  parte  Van  Buskirk,  13  Gan.  Gr.  Gas.  234,  38 
N.B.B.  335 ;  ex  parte  Flannagan,  2  Gan.  Gr.  Gas.  513,  34  N.B.B.  326. 

Although  a  magistrate  has  delivered  to  the  defendant  a  copy  of 
conviction  stated  to  be  the  justification  for  the  proceedings  which  fol- 
lowed the  adjudication,  he  is  not  precluded  thereby  from  drawing  up 
and  returning  a  conviction  in  a  formal  shape,  and  the  latter  will  be 
taken  as  the  authentic  record  of  the  proceedings.  B.  v.  Gratton,  17  Gan. 
Gr.  Gas.  324,  326  (Que.) ;  Basten  v.  Garew,  5  D.  &  B.  558;  B.  v.  Hunt- 
ington Justices,  5  D.  &  B.  588 ;  B.  v.  Allan,  15  East.  333.  But  in  that 
ease  the  corrected  statement  must  be  conformable  to  the  facts  as  they 
really  took  place;  B.  v.  Simpson,  10  Mod.  382;  B.  v.  Gratton,  supra; 
whether  the  minute  of  adjudication  correctly  states  these  or  not.  B.  v. 
McDonald,  26  N.S.B.  402;  and  see  B.  v.  Hartley,  20  Ont.  B.  485;  B.  ▼. 
Whiffen,  4  Gan.  Gr.  Gas.  141  (Terr.)  ;  B.  v.  MeAnn,  3  Gan.  Gr.  Gas.  110, 
4  B.G.B.  587;  B.  v.  Brady,  12  Ont.  B.  363. 

So  a  sentence  which  made  no  mention  of  hard  labour  when  actually 
pronounced  is  not  to  Ije  changed  in  the  absence  of  the  accused  by  add* 
ing  the  words  "  with  hard  labour  "  to  the  conviction  and  commitment 
respectively.  B.  v.  Kirwin,  20  Can.  Cr.  Gas.  181 ;  ex  parte  Garmichaol, 
H  Can.  Cr.  Gas.  19  (N.8.). 

Summary  conviction  to  identify  the  offence} — The  offence  is  to  be 
definitely  described  so  that  it  may  be  pleaded  in  the  event  of  a  second 
prosecution  being  brought  for  the  same  offence.  B.  v.  Mabey,  37 
U.C.Q.B.  248  (Ont.);  B.  v.  Somers,  24  Ont.  B.  244;  B.  v.  Hoggard,  30 
U.C.Q.B.  152  (Ont.);  ex  parte  Dixon,  36  N.B.B.  109;  B.  v.  Spain,  18 
Ont.  B.  385;  B.  v.  Wholan,  4  Can.  Cr.  Gas.  277;  B.  v.  Leary,  8  Can. 
Cr.  Gas.  141;  B.  v.  Smith,  2  Can.  Cr.  Gas.  485  (N.S.) ;  B.  v.  Van 
Norman,  19  O.L.B.  447,  14  O.W.B.  659;  B.  v.  Mines,  1  Gan.  Gr.  Gas. 
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217  (Ont.);  ex  parte  Flanagan,  34  N.B.B.  577;  B.  v.  Marsh,  25  N.B.B. 
371 ;  ex  parte  Whalen,  32  N.B.B.  274. 

If  a  summary  conviction  is  stated  to  be  for  defendant's  said  "offence" 
(in  the  singular)  and  only  one  penalty  is  imposed,  but  two  offences  are 
recited,  the  conviction  is  bad  as  it  does  not  appear  of  which  of  the 
two  he  was  found  guilty.  B.  v.  Aitken,  [1917]  2  W.W.B.  781  (Alta.) ; 
B.  V.  Code,  1  Sask.  L.B.  295,  13  Can.  Cr.  Gas.  372.  The  some  result 
follows  although  one  of  the  offences  is  improperly  charged.  B.  y.  Aitken, 
[1917]  2  W.W.B.  781  (Alta.)>  in  which  under  a  special  statute  two 
offences  might  be  joined  if  certain  particulars  were  included  and  these 
were  included  as  to  one  offence  only.  The  general  rule  applicable  to 
summary  convictions  under  the  Criminal  Code  is  that  every  complaint 
or  information  shall  be  for  one  offence  only.    Cr.  Code  sec.  710. 

A  charge  of  an  offence  committed  "  between  "  dates  specified,  excludes 
both  dates.  B.  v.  Emery,  [1917]  1  W.W.B.  337,  at  839  (Alta.) ;  and 
see  ex  parte  Wilson,  (1908)  38  N.B.B.  503,  14  Can.  Cr.  Gas.  32. 

Warrant  of  commitment} — 

The  issue  of  a  warrant  of  commitment  in  execution  of  a  summary 
conviction  which  awards  imprisonment  for  the  offence  is  a  ministerial 
and  not  a  judicial  act.    Be  Lynch,  12  Can.  Cr.  Cas.  141  ( P.E.I. ). 

It  will  not  invalidate  the  commitment  that  added  therein  to  the 
term  of  imprisonment  awarded  are  the  words  **  or  until  delivered  in  due 
course  of  law."  Such  words  do  not  indicate  a  possibly  longer  term,  but 
a  shorter  one,  as  in  the  event  of  its  being  reduced  on  appeal,  certiorari 
or  other  available  methods  for  reducing  the  term  of  imprisonment. 
B.  V.  Young,  12  Can.  Cr.  Cas.  109  (N.S.). 

Form  of  conviction  for  a  penalty  to  he  levied  by  distress  and  in 
default  of  sufficient  distress,  by  imprisonment] — Code  form  31,  following 
sec.  1152. 

Eorm  of  conviction  for  a  penalty,  and  in  default  of  payment, 
imprisonment} — Code  form  32,  following  sec.  1152. 

Form  of  conviction  when  the  puni^mcnt  is  by  imprisonment,  etc] — 
Code  form  33,  following  sec.  1152. 

Form  of  order  for  payment  of  money  to  be  levied  by  distress,  and  in 
default  of  distress,  imprisonment] — Code  form  34,  following  sec.  1152. 

Form  of  order  for  payment  of  money,  and  in  default  of  payment, 
imprisonment] — Code  form  35,  following  sec  1152. 

Form  of  order  for  any  other  matter  where  the  disobeying  of  it  is 
punishable  with  imprisonment] — Code  form  36,  following  sec.  1152. 

What  defects  in  summary  conviction  are  curable  on  certiorari] — 
Code  sec.  1124. 

nisposal  of  penalties  when  Joint  offenders. 

728.  When  several  persons  join  in  the  commission  of  the 
same  offence,  and  upon  conviction  thereof  each  is  adjudged  to 
pay  a  penalty  which  includes  the  value  of  the  property  or  the 
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amount  of  the  injury  done,  no  further  sum  shall  be  paid  to  the 
person  aggrieved  than  such  amount  or  value  and  costs,  if  any, 
and  the  residue  of  the  penalties  imposed  shall  be  applied  in  the 
same  manner  as  other  penalties  imposed  by  a  justice  are  direpted 
to  be  applied. 

Origin]— Sec.  860,  Code  of  1892;  B.aC.  1886,  ch.  178,  sec.  54. 

Value  of  property  or  amount  of  injury] — See.  728  has  special  rela- 
tion to  the  mischief  or  malicious  injury  clauses  of  Part  Vin  of  the 
Code.     See  sees.  530,  533,  534,  535,  537  and  539. 

First  eonvlcUon  In  certalB  eases  milder  Parts  YI*  YII  and  yil1«— 
Discharge  on  payment  of  damair^s  and  eosts. 

729.  Whenever  any  person  is  summarily  convicted  before 
a  justice  of  any  offence  against  Part  VI,  or  Part  VII,  except 
sec.  409  and  sees.  466  to  508  inclnsive,  or  against  Part  VlII, 
except  sees.  642  to  545  inclusive,  and  it  is  a  first  conviction,  the 
justice  may,  if  he  thinks  fit,  discharge  the  offender  from  his 
conviction  upon  his  making  such  satisfaction  to  the  person 
aggrieved,  for  damages  and  costs,  or  either  of  them,  as  are 
ascertained  by  the  justice. 

Ort^nl^Sec.  861,  Code  of  1892 ;  B.S.G.  1886,  ch.  178,  see.  55. 

Discretion  to  remit  fine  in  certain  eases  if  eomperuation  made] — 
The  discretion  to  remit  the  fine  on  a  firs>t  conviction  on  compensating 
the  party  aggrieved  applies  to  such  summary  conviction  proceedings  as 
are  permitted  under  Part  VI  (Code  sees.  240-334;  or  under  sees.  335- 
408,  410-465,  508a,  508b,  of  Part  VII,  or  sees.  509-541  of  Part  VIII. 

Exception  ai  to  sec,  409] — Bee.  409  deals  with  the  offence  of  per- 
sonation at  a  competitive  or  qualifying  examination  held  under  authority 
of  law  or  in  connection  with  a  college  or  university. 

Rxaeption  of  summary  convictions  under  sees.  466-508] — Offences 
which  may  be  prosecuted  under  the  summary  conviction  procedure  of 
Part  XV,  either  as  the  sole  method  or  as  an  alternative  to  indictment, 
include  the  following: — Trade-mark  offences  and  fraudulent  marking  of 
merchandise,  sees.  488*491 ;  falsely  representing  goods  as  manufactured 
for  the  government,  sec.  492;  unlawful  importation  of  goods  liable  to 
forfeiture,  sec.  493;  wilful  breach  of  certain  contracts  whereby  public 
safety  or  service  is  endangered,  sec.  499 ;  intimidation,  sec.  501 ;  violence 
or  threats  to  deter  from  certain  lawful  occupations,  etc.,  sec  503;  re- 
ceiving trading  stamps,  sec.  508.  These  offences  are  amongst  those 
excepted  from  the  conditional  power  of  discharge  conferred  by  sec.  729. 

5«»mmary  convictions  under  sees,  542-545  are  excepted] — These  are 
the  sections  relating  to  cruelty  to  animals,  eook-flghting»  bull-fighting, 
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failure  to  provide  rest,  feed,  and  water  to  cattle  in  transportation.  The 
power  to  discharge  on  a  first  conviction  on  paying  damages  and  costs 
is  withheld  as  to  these  offences. 

Order  of  dismissal* — Certificate  of  dismissal*— Form. 

730.  If  the  justice  dismisses  the  information  or  complaint, 
he  may,  when  required  so  to  do,  make  an  order  of  dismissal  in 
form  37,  and  he  shall  give  the  defendant  a  certificate  in  form  38 
which,  upon  being  afterwards  produced,  shall  without  further 
j)roof,  be  a  bar  to  any  subsequent  information  or  complaint  for 
the;$ame  matter,  againflt  the  same  defendant. 

Origin}— Bee,  862,  Code  of  1892;  R.S.C.  1886,  ch:  178,  sec'  56;  32-33 
Vict.,  Can.,  ch.  31,  sec.  43. 

Bar  to  any  subsequent  information  or  complaint  for  the  same 
matter] — The  dismissal  will  he  an  answer  to  a  second  information  upon 
the  same  suhject-matter.  Kinnis  v.  Graves,  (1898)  67  L.J.Q.B.  583, 
78  L.T.  502.  The  defendant  must  show  that  the  two  charges  are  iden- 
tical. R.  V.  Johnson,  17  Can.  Cr.  Cas.  172  (N.S.) ;  Wemyss  v.  Hopkins, 
44  hJM.C.  101,  L.B.  10  Q.B.  378. 

It  is  against  the  very  first  principles  of  the  criminal  law  that  a  man 
should  he  placed  twice  in  jeopardy  upon  the  same  facts.  B.  v.  King, 
[1897]  1  Q.B.  214,  66  L.J.Q.B.  87. 

Though  not  so  worded,  sec.  730  is  said  to  mean  that  it  is  the  pre- 
vious adjudication,  of  which  the  certificate  is  evidence,  that  constitutes 
the  bar.  Davis  v.  Peinstein,  (1915)  8  W.W.B.  1003,  1014,  25  Man.  R. 
507.  Bar  in  law  is  "a  plea  or  objection  of  force  sufficient  to  arrest 
entirely  an  action  or  claim  at  law.'* 

The  defence  of  a  previous  order  of  dismissal  must,  it  is  true,  be 
pleaded  and  proved  by  the  defendant,  but,  when  it  is  established  under 
the  common  law  and  the  provisions  of  the  sees.  726  and  730  of  the  Code, 
it  puts  an  end  to  the  matter  in  question  and  removes  it  from  the  authority 
and  jurisdiction  of  the  magistrate  to  try.    Davis  v.  Feinstein,  supra. 

Except  where  it  is  otherwise  provided  by  statute,  a  person  who  has 
been  regularly  tried  and  acquitted  by  a  competent  tribunal  having  full 
cognizance  of  his  case,  is  not  liable  to  be  again  tried  for  the  same 
offence.  B.  v.  Beddin,  16  Can.  Cr.  Cas.  163  (P.E.I.) ;  B.  v.  Quinn,  10 
Can.  Cr.  Cas.  422,  11  O.L.B.  242. 

The  dismissal  must  have  been  a  dismissal  upon  the  merits  and  not 
upon  a  mere  informality  or  a  lack  of  qualification  of  the  informant  to 
lay  the  information.  B.  v.  Bidgway,  1  D.  &  B.  132,  5  B.  &  A.  527; 
Poster  V.  Hull,  29  L.T.  452. 

It  is  not  enough  that  the  form  of  the  information  would  have 
allowed  proof  of  the  second  charge  instead  of  the  first,  if  only  one  charge 
could  be  adjudicated  under  it  (sec.  710),  and  the  evidence  was  in  faet 
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limited  to  the  first.  B.  v.  Mitchell,  24  O.L.B.  324,  19  O.W.B.  588,  19 
Can.  Cr.  Caa.  113;  B.  v.  Johnson,  17  Can.  Cr.  Cas.  172  (N.S.) ;  ex  parte 
Flanagan,  34  N.B.B.  577,  5  Can.  Cr.  Cas.  82. 

Where  charges  of  selling  liquor  and  of  keeping  liquor  for  sale  were 
improperly  joined  in  one  information,  but  the  conviction  was  for  keep- 
ing only  and  the  charge  of  selling  was  not  dealt  with  by  the  magistrate 
nor  was  the  information  amended,  the  defendant  is  not  entitled  to  a 
certificate  that  the  charge  of  selling  was  dismissed.  B.  v.  Stevens,  8 
Can.  Cr.  Cas.  76  (N.S.). 

Code  form  37  provides  an  alternative  form  of  order  of  dismissal  in 
case  the  complaint  does  not  appear,  but  no  corresponding  alternative  has 
lieen  inserted  in  Code  form  38,  the  certificate  of  dismissal.  But  see. 
1152  authorizes  a  variation  of  the  statutory  forms  to  suit  the  case,  and 
it  may  be  that  the  certificate  will  be  effective  under  a  varied  form  cor- 
responding with  the  part  of  form  37  applicable  to  a  dismissal  on  de- 
fault... Ex  parte  Phillips,  (1884)  24  N.B.B.  119  [Contra:  Hall  v.  Pettin- 
gell,  18  Can.  Cr.  Caa.  196]. 

The  dismissal  is  upon  a  trial  of  the  merits  if  the  prosecution  failed 
because  of  non-compliance  with  a  statutory  condition  requiring  service 
of  a  certificate  of  analysis  or  the  like  under  a  statute  regulating  the 
Sale  of  Foods  and  Drugs.  Haynes  v.  Davis,  [1915]  1  K.B..  332,  84 
L.J.K.B.  441;  Grimble  v.  Preston,  [1914]  1  K.B.  270. 

When  the  objection  or  defence  of  a  previous  order  or  conviction  or 
of  a  previous  acquittal  or  discharge  is  raised,  it  is  the  duty  of  the 
magistrate  to  hear  and  determine  the  facts  relevant  to  that  issue.  His 
jurisdiction  necessarily  goes  to  that  extent.  But  when  once  the  conclu- 
sion is  clear  that  the  matter  before  him  has  been  previously  disposed 
of  by  a  competent  tribunal  then  his  jurisdiction  is  at  an  end.  The 
offence  or  cause  of  action  is  gone  and  there  is  nothing  before  him  to 
be  dealt  with.  Davis  v.  Feinstein,  [1915]  8  W.W.B.  1003,  1015,  25 
Man.  B.  507,  24  Can.  Cr.  Cas.  160;  B.  v.  Quinn,  10  Can.  Cr.  Cas.  422. 

If  a  certificate  of  dismissal  of  a  prosecution  for  the  same  alleged 
offence  is  relied  on  as  a  bar  to  his  proceeding,  the  justice  has  a  right 
to  inquire  whether  the  previous  prosecution  was  real  and  bona  fidCy  or 
was  instituted  fraudulently  and  collusively,  and  in  the  latter  case,  to 
hold  that  it  is  of  no  effect.    Ex  parte  Phillips,  24  N.B.B.  119. 

An  appeal  lies  on  the  part  of  the  prosecutor  from  the  dismissal  of 
an  information  on  the  ground  of  autrefois  convict.  B.  v.  Bombardier 
(Cotton  V.  Bombardier),  11  Can.  Cr.  Cas.  216,  15  Que.  K.B.  7. 

If  a  conviction  by  a  justice  is  quashed  on  certiorari  on  the  ground 
that  it  is  bad  on  its  face  by  reason  of  the  sentence  pronounced  being 
one  which  the  justice  had  no  jurisdiction  to  award,  the  case  is  to  be 
treated  as  if  the  conviction  had  not  been  made.  The  accused  may  be 
put  on  trial  again  on  the  same  charge,  and  he  cannot  BuecessfuUy  avail 
himself  of  the  objection  of  autrefois  convict  or  autrefois  acquit,  either 
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of  which  must  have  for  its  bans  an  adjudication  in  fact  within  juris- 
diction.   Conlin  v.  Patterson,  [1915]  2  Irish  B.  169. 

Compare  B.  v.  Young  Kee,  [1917]  2  W.W.B.  654  (Alta.) ;  B.  v. 
Carver,  [1917]  2  W.W.B.  1170,  29  Can.  Cr.  Cas.  122  (Alta.). 

Leave  to  withdraw  charge] — See  note  to  sec.  726. 

The  dictum  in  Pickavance  v.  Pickavance  [1901]  P.  60,  at  p.  64,  that 
the  withdrawal  of  a  summons  by  leave  of  the  court  puts  an  end  to  the 
complaint  upon  which  the  summons  is  founded,  does  not  apply  where 
the  withdrawal  is  owing  to  a  technical  informality  in  the  proceedings  on 
the  hearing  of  the  complaint;  Davis  v.  Morton,  [1913]  2  K.B.  479,  82 
L.J.K.B.  665,  23  Cox  C.C.  359  (applied  in  Ethier  v.  Minister  of  Inland 
Bevenue,  27  Can.  Cr.  Cas.  12  (Ont.)  and  Minister,  etc.,  v.  Nairn,  28 
Can.  Cr.  Cas.  1). 

Certificate  of  withdrawal  because  of  doubt  of  justice's  jurisdiction] — 
Where  the  hearing  of  a  summary  conviction  matter  was  adjourned  after 
the  taking  of  formal  evidence  only,  and  no  one  appeared  for  the 
accused  on  the  adjourned  hearing,  the  prosecutor  may  be  permitted  to 
withdraw  the  information  because  of  doubt  as  to  the  magistrate's  juris- 
diction; and  a  certificate  of  such  withdrawal  will  not  be  equivalent  to 
a  dismissal  and  will  not  bar  a  subsequent  prosecution  before  another 
magistrate  for  the  same  offei^ee.  Ex  parte  Mitdiell,  B.  v.  Nickerson,  39 
N.B.B.  316;  16  Can.  Cr.  Cas.  205;  Ex  parte  Case,  28  N.B.B.  652. 

Form  of  order  of  dismissal  of  an  information  or  oompUAnt] — Code 
form  37,  following  sec.  1152. 

Form  of  oertifieate  of  dismissal] — Code  form  38,  following  see.  1152. 

Special  provisions  as  to  certificate  of  dismissal  of  assault  charge'] — 
Code  sees.  732-734. 

Minute  of  order  to  be  served  but  not  to  form  part  of  warrant 

731.  Whenever,  by  any  Act  or  law,  authority  is  given  to 
commit  a  person  to  prison,  or  to  levy  any  sum  upon  his  goods 
or  chattels  by  distress,  for  not  obeying  an  order  of  a  justice,  the 
defendant  shall  be  served  with  a  copy  of  the  minute  of  the  order 
before  any  warrant  of  conmiitnient  or  of  distress  is  issued  in  that 
behalf. 

2.  The  order  or  minute  shall  not  form  any  part  of  the  warrant 

of  commitment  or  of  distress. 

Origin]— Sec.  863,  Code  of  1802 ;  B.8.C.  1886,  ch.  178,  sec.  57 ;  32-33 
Vict.,  Can.,  ch.  31,  sec.  52. 

Not  obeying  an  **  order  "  of  a  jiatice] — The  orders  here  referred  to 
are  not  "  summary  convictions  "  but  orders  for  the  payment  of  money 
which  may  be  authorized  under  special  Acts.    B.  v.  O'Leary,  16  N.B.B. 
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264 ;  R.  V.  Conrod,  35  N.S.B.  79,  5  Can.  Cr.  Can.  414 ;  R.  v.  Sanderson, 
12  Ont.  E.  178;  re  Effie  Brady,  (1913)  3  W.W.R.  914,  23  WX.R.  333, 
21  Can.  Cr.  Cas.  123  (Alta.). 

Common  Assault.— I^nty  when  more  than  common  assanlt. 

732.  VVbeiiever  any  person  is  charged  with  common  assault 
any  justice  may  summarily  hear  and  determine  the  charge. 

'^,  U  the  justice  Hnds  the  assault  complained  of  to  have  been 
accompanied  by  an  attempt  to  commit  some  other  indictable 
oifence,  or  is  of  opinion  that  the  same  is,  from  any  other  circum- 
stance, a  fit  subject  for  prosecution  by  indictment,  he  shall 
abstain  from  any  adjudication  thereupon,  and  shall  deal  with 
the  case  in  all  respects  in  the  same  manner  sis  if  he  had  no 
authority  finally  to  hear  and  determine  the  same. 

On^in]--Can.  Stat.  1900,  ch.  46,  sec.  3 ;  sec.  864,  Code  of  1892. 
Common  assault}— Code  sees.  290,  291,  709,  732-734. 

Dismissal  of  complaint  for  assault*— As  Justified.— As  too  trifling 
for  punishment.— Certificate  of  dlsmlssaL 

733.  If  the  justice,  upon  the  hearing  of  any  case  of  assault 
or  battery  upon  the  merits  where  the  information  is  l^id  by  or 
on  behalf  of  the  person  aggrieved,  under  the  last  preceding  section, 
deems  the  offence  not  to  be  proved,  or  finds  the  assault  or  battery 
to  have  been  justified,  or  so  trifling  as  not  to  merit  any  punish- 
ment, he  shall  dismiRs  the  complaint  and  shall  forthwith  make 
out  a  certificate  under  his  hand  stating  the  fact  of  such  dismissal, 
and  shall  deliver  such  certificate  to  the  person  against  whom  the 
complaint  was  preferred. 

Ort^tn]— Sec.  865,  Code  of  1892;  R.S.C.  1886,  ch.  178,  sec.  74;  24-25 
Vict.,  Imp.,  ch.  100,  sec.  42. 

Assaults— Dismissal    or    conTlctlon.— Release    from    further    pro* 
eeedln^. 

734.  If  the  person  against  whom  any  such  information  has 
l)een  laid,  by  or  on  behalf  of  the  person  aggrieved,  obtains  such 
certificate,  or,  having  been  convicted,  pays  the  whole  amount 
adjudged  to  be  paid  or  suffers  the  imprisonment,  or  imprison- 
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ment  with  hard  labour^  awarded^  he  shall  be  released  from  all 
further  or  other  proceedings,  civil  or  criminal,  for  the  same  cause. 

Origin]— &ec,  866,  Code  of  1892;  B.S.G.  1886,  ch.  178,  sec.  75;  24-25 
Vict.,  Imp.,  ch.  100,  sec.  45;  9  Geo.  IV,  Imp.,  ch.  31,  sec.  27. 

When  disposal  of  assault  case  is  a  bar  to  further  proceedings,  civil 
or  criminal] — Sec.  734  applies  only  to  cases  of  assault  on  battery  (see. 
734),  where  the  information  has  been  laid  by  or  on  behalf  of  the  person 
aggrieved.  It  does  not  enure  to  the  benefit  of  any  one  but  the  person 
against  whom  the  information  was  laid.  Dyer  v.  Munday,  [1895]  1  Q.B. 
742,  64  L.J.Q.B.  448. 

In  Wemyss  v.  Hopkins,  L.B.  10  Q.B.  378,  it  was  held  that  the  defence 
of  autrefois  convict  is  a  common  law  defence  available  in  every  case 
\\here  a  man  is  put  in  peril  more  than  once  for  the  same  act,  whether 
the  charges  are  made  before  magistrates  or  tried  before  a  jury;  but 
that  applied  only  to  a  subsequent  criminal  charge,  while  see.  734  gives 
a  defence  also  to  a  civil  claim  in  the  circumstances  to  which  it  applies. 
Even  if  a  second  charge  for  the  same  cause  be  differently  framed, 
but  based  on  the  same  facts,  it  will  be  answered  by  the  defence  of 
autrefois  acquit  or  autrefois  convict.  See  B.  v.  Erlington,  31  L.J.M. 
'  C.  14.     Compare  as  to  indictments,  with  sec.  909. 

If  the  assaulted  party  died  from  the  effects  of  the  assault,  after 
laying  the  charge  for  common  assault,  a  homicide  charge  is  not  for  the 
same  "  cause."    B.  v.  Morris,  L.B.  1  C.C.B,  90;  36  L.J.M.C.  84. 

To  constitute  an  answer  at  common  law,  the  defendant  must  have 
been  placed  in  legal  peril.  B.  v.  Marsham,  ex  parte  Lawrence  [1912] 
2  K.B.  362;  B.  v.  Miles,  24  Q.B.D.  423. 

The  certificate  of  dismissal  under  sec.  734  may  be  put  in  in  answer  to 
a  subsequent  indictment  for  unlawful  wounding  or  other  offence  of  the 
nature  of  aggravated  assault  founded  upon  the  same  facts.  B.  v. 
Erlington,  31  L.J.M.C.  14,  9  Cox  C.C.  86,  1  B.  &  S.  688;  B.  v.  Mclntyre, 
21  Can.  Cr.  Cas.  216  (N.B.) ;  but  the  justice  is  not  bound  to  proceed 
with  the  trial  under  Part  XV  if  he  finds  that  the  assault  complained 
of  was  accompanied  by  an  attempt  to  commit  some  other  indictable 
offence,  or  is  of  opinion  that  the  assault  is,  from  any  other  ciretimstance. 
a  fit  subject  for  prosecution  by  indictment.    Code  sec.  732. 

If  the  charge  laid  was  for  the  indictable  offence  of  assault  occasion- 
ing bodily  harm  (sec.  295),  the  justice  would  have  no  jurisdiction  with- 
out the  complainant's  consent  to  turn  a  preliminary  enquiry  into  a  trial 
under  Part  XV  for  common  assault.  Twiss  v.  Curry,  (1915)  24  Can. 
Cr.  Cas.  438;  Miller  v.  Lea  (1898)  25  A.B.  428,  2  Can.  Cr.  Cas.  282 
(Ont.);  ex  parte  Duffy,  8  Can.  Cr.  Cas,  277;  Goodwin  v.  Hoffman,  15 
Can.  Cr.  Cas.  270. 

A  civil  action  for  damages  is  barred  on  payment  of  the  fine  imposed 
on  a  trial  of  an  information  for  common  assault  if  the  person  assaulted 
laid  the  charge  or  some  one  else  did  so  on  his  behalf  and  by  his  anthor- 
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ity.  Hubert  v.  Hubert  (No.  2),  37  Que.  S.G.  339,  16  Can.  Gr.  Gas.  199, 
affirming  Hubert  v.  Hubert  (No.  1)  34  Que.  S.C.  370,  15  Can.  Gr.  Gas. 
258.  The  bar  includes  not  only  a  personal  injury  claim,  but  injury  to 
business  occasioned  by  the  assault;  Masper  v.  Brown,  1  G.P.D.  97; 
Holden  v.  "King,  46  L.J.  Ex.  75;  and  loss  of  property  from  the  person 
and  damage  to  clothing  because  of  the  assault,  these  not  being  separate 
from  the  civil  action  intended  to  be  barred  by  the  Gode;  Hardigan  v. 
Qraham,  1  Can.  Cr.  Gas.  437,  explained  in  Larin  v.  Boyd,  11  Can.  Gr. 
Gas.  777.  Sec.  734  does  not  apply  to  a  conviction  for  common  assault 
on  indictment  for  a  greater  offence.  Clermont  v.  Lagac^,  2  Can.  Cr.  Cas. 
1  (Que.). 

The  civil  action  is  not  barred  if  the  magistrate  was  not  acting  under 
Part  XV,  but  under  Part  XVI,  as  one  of  the  class  of  magistrates 
qualifted  to  try  certain  indictable  offences  under  Part  XVI,  if  the 
charge  is  brought  under  Part  XVI.  See  Clarke  v.  Butherford,  2  O.L.R. 
206;  Nevills  v.  Ballard,  28  Ont.  B.  588;  Larin  v.  Boyd,  11  Can.  Gr.  Gas. 
777  (Que.);  Green  v.  Henneghan,  [1918]  3  W.W.R.  658  (Alta) ;  Gran- 
tillo  V.  Caporici,  16  Que.  S.C.  44.  The  decision  in  Hardigan  v.  Graham, 
1  Can.  Gr.  Gas.  437  (Que.)  docs  not  apply  under  the  Code  in  its  present 
form.    Larin  v.  Boyd,  supra. 

One  who  has  been  tried  summarily  for  one  of  the  indictable  offences 
speeiiied  in  sec.  773  (e)  is  entitled  to  immunity  under  sec.  792  "from 
all  further  or  other  criminal  proceedings  for  the  same  cause,"  but  that 
is  all.  Nevills  ▼.  Ballard,  28  O.R.  588;  Green  v.  Henneghan,  [1918]  3 
W.W.B.  658  (Alta.). 

Certificate  on  withdrawal  of  assault  charge} — The  certificate  of  dis- 
missal must  have  been  "  upon  the  merits."  Sec.  733.  A  certificate  of 
dismissal  by  reason  of  a  withdrawal  of  the  charge  before  the  hearing 
18  not  a  bar  to  a  subsequent  indictment  in  respect  of  the  same  assault. 
Beed  v.  Nutl,  24  Q.B.D.  669,  59  L.J.Q.B.  711. 

Order  for  recognizance  to  keep  the  peace"} — If  there  is  neither  a 
conviction  nor  dismissal  on  the  merits,  but  merely  an  order  to  enter  into 
recognizances  and  find  sureties  to  keep  the  peace,  the  civil  action  is 
not  barred.    Hartley  v.  Hindmarsh,  L.R.  1  G.P.  553,  1  H.  &  R.  607. 

Costs  OB  oonrlctlon  or  order  against  defendant 

735.  In  every  case  of  a  summary  conviction,  or  of  an  ordoi 
made  by  a  justice,  such  justice  may^  in  his  discretion^  award  and 
order  in  and  by  the  conviction  or  order  that  the  defendant  shall 
pay  to  the  prosecutor  or  complainant  such  costs  as  to  the  said 
justice  seem  reasonable  in  that  behalf,  and  not  inconsistent  with 
the  fees  established  by  law  to  be  taken  on  proceedings  had  by 
and  before  justioeB. 

Origins—Sec,  867,  Gode  of  1892;  B.B.G.  1886,  ch.  178,  sec.  58. 
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Discretion  to  award  costal — The  magistrates,  in  cases  of  summary 
conviction,  can  order  the  payment  of  costs  in  their  discretion,  by  sec. 
735.    R.  V.  Rudolph,  17  Can.  Or.  Cas.  206  (Ont.). 

There  is  no  right  to  arbitrarily  fix  an  unreasonably  large  sum  for 
costs  and  the  court  on  certiorari  may,  if  it  has  the  material  on  which  to 
fix  a  proper  sum,  reduce  the  amount  awarded  by  the  magistrate,  and, 
if  it  has  not  the  material,  may  amend  the  conviction  by  striking  out 
the  award  of  costs.  R.  v.  Palmer  (1915)  24  Can.  Cr.  Caa.  20,  25  Man. 
R.  359. 

In  Regina  v.  Walsh,  2  O.R.  206,  a  sum  of  seven  cents  was  inserted 
in  the  conviction  over  and  al)Ove  the  amount  of  costs  fixed  by  the  minute 
of  adjudication ;  and  in  Regina  v.  Elliott,  12  Ont.  R.  351,  a  sum  for  rent 
of  hall  was  charged.  Both  convictions  were  quashed  on  the  ground  that 
they  included  illegal  costs,  the  court  holding  in  the  first  case  that  there 
was  a  variance  between  the  conviction  and  the  minute  of  adjudication; 
and  in  the  second  case  that  they  could  not  amend,  as  there  would  then 
be  a  variance  between  the  conviction  and  the  adjudication.  Both  of 
these  cases  were  decided  before  the  amendment  to  the  Code  giving  power 
to  amend  where  the  punishment  was  in  excess  of  that  which  might 
lawfully  be  imposed. 

By  sec.  1124  a  conviction  removed  by  certiorari  is  not  to  be  held 
invalid  in  such  a  case,  but  the  court  shall  have  the  Uke  powers  in  all 
respects  to  deal  with  the  case  as  seems  just,  as  are  by  sec  754  con- 
ferred upon  the  court  to  which  an  appeal  is  taken  under  the  provisions 
of  sec.  749.  Section  754,  amongst  other  things,  gives  the  court  power 
to  make  such  order  as  to  costs  to  be  paid  by  either  party  as  it  thinks 
fit.  This  gives  the  court,  on  a  motion  to*  quash,  power  to  amend  as  to 
'  costs,  and  to  provide  that  the  defendant  is  only  to  pay  such  costs  as 
he  is  legally  liable  to  pay  under  Part  XV  of  the  Code.  R.-v.  Code,  13 
Can.  Cr.  Cas.  372,  1  Sask.  L.R.  299. 

Distress  and  commitment] — See  sec.  741. 

Costs  on  dismissaL 

736.  Whenever  the  justice,  instead  of  convicting  or  making 
an  order,  dismisses  the  information  or  complaint,  he  may,  in  his 
discretion,  in  and  by  his  order  or  dismissal,  award  and  order  that 
the  prosecutor  or  complainant  shall  pay  to  the  defendant  such 
costs  as  to  the  said  justice  seem  reasonable  and  consistent  with 
law. 

Origin}— Bee.  868,  Code  of  1892;  R.S.C.  1886,  ch.  178,  sec.  59. 
Distress  and  commitment  for  costs] — See  sec.  742. 
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Se«oTery  of  costo  with  peiialtj. 

73T.  The  sums  so  allowed  for  costs  shall,  in  all  oases,  be 
specified  in  the  conviction  or  order,  or  order  of  dismissaU  and 
the  same  shall  be  recoverable  in  the  same  manner  and  under  the 
same  warrants  as  any  penalty,  adjudged  to  be  paid  by  the 
conviction  or  order,  is  to  be  recovered. 

Ort^i»]— Sec.  869,  Code  of  1892;  B.S.C.  1886,  ch.  178,  sec.  60. 

Correeiinff  error  in  costs  awarded] — ^In  B.  v.  Dickey  (1915)  9  W.W.B. 
144,  32  W.L.B.  404,  25  Can.  Cr.  Cas.  55  (Alta.),  an  affidavit  on  the 
certiorari 'motion  proved  that  at  the  time  of  conviction  the  defendant 
was  ordered  to  pay  a  fine  of  $200  and  the  "  costs  of  the  court,  $4.50," 
and  in  default  was  ordered  to  be  imprisoned  for  six  months;  but,  on 
paying,  the  juslice  insisted  on  his  paying  $8.70  for  costs.  It  was  held 
that  the  fair  inference,  in  the  absence  of  anything  appearing  to  the 
contrary,  was  that  the  payment  was  made  before  the  applicant  had  left 
the  presence  of  the  justice,  and  that  the  justice  was  at  liberty  to  correct 
any  error  in  the  calculation  of  the  amount  of  the  costs  and  to  receive 
the  larger  amount,  if  correct,  at  least  where  there  was  no  minute  of 
adjudication. 

Becoverahle  as  "  any  penalty  *'] — The  association  of  the  terms  "paid" 
and  "recover"  in  sees.  737  and  738  indicate  a  pecuniary  penalty.  B.  v. 
Johnston  (No.  1)  11  Can.  Cr.  Cas,  6,  1  E.L.B.  95. 

Beeorery  of  costs  only. 

738.  Whenever  there  is  no  such  penalty  to  be  recovered  such 
costs  shall  be  recoverable  by  distress  and  sale  of  the  goods  and 
chattels  of  the  party,  and  in  default  of  distress,  by  imprison- 
ment, with  or  without  hard  labour,  for  any  term  not  exceeding 
one  month. 

Ori^n]— Sec.  870,  Code  of  1892;  B.8.C.  (1886),  ch.  178,  sec.  61. 

Costs  where  no  fine  imposed] — On  a  summary  conviction  for  common 
assault,  the  recovery  of  costs  ordered  under  sec.  735  in  addition  to  a 
term  of  two  months*  imprisonment  awarded  under  Code  sec.  291,  but 
without  any  fine,  would  be  subject  to  sec.  738.  B.  v.  Daignault  (1916) 
10  W.WJR.  374,  34  W.L.B.  221  (Man.). 

Costs  ordered  against  a  defendant  on  the  hearing  of  a  complaint  to 
have  a  person  bound  over  to  keep  the  peace  because  of  threats  made 
by  him  are  controlled  by  sec.  738.  B.  v.  Power,  6  Can.  Cr.  Cas.  378 
(N.S.);  Code  sec.  748  (2). 
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Conyletloii  or  order  liiTolTing  paymeiit  of  moneys— JnstlM  mmj 
adjudge. — Distress  and  imprisonment  In  defanltr-^Impriion- 
ment  In  the  first  Instance  In  default — Hard  laboor. 

739.  Wheuever  a  c'onvi(ftion  adjudges  a  pecuniary  penalty 
or  compensation  to  be  paid,  or  an  order  requires  the  payment 
of  a  sum  of  money,  whether  the  Act  or  law  authorizing  such 
conviction  or  order  does  or  does  not  provide  a  mode  of  raising 
or  levying  the  penalty,  compensation  or  sum  of  money,  or  of 
enforcing  the  payment  thereof,  the  justice  by  his  conviction,  or 
order  after  adjudging  payment  of  such  penalty,  compensation  or 
sum  of  money,  with  or  without  costs,  may  order  and  adjudge, — 
(a)  that  in  default  of  payment  thereof  forthwith,  or  within 
a  limited  time,  such  penalty,  compensation  or  sum 
of  money  and  costs,  if  the  conviction  or  order  is  made 
with  costs,  shall  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  the  defendant,  and  if  sufficient 
distress   cannot   be    found,  that   the    defendant   be 
imprisoned  in  the  manner  and  for  the  time  directed 
by  the  Act  or  law  authorizing  such  conviction  or 
order  or  by  this  Act,  or  for  any  period  not  exceed- 
ing three  months,  if  the  Act  or  law  authorizing  the 
conviction  or  order  does  not  specify  imprisonment, 
or  does  not  specify  any  term  of  imprisonment,  unless 
such  penalty,  compensation  or  sum  of  money  and 
costs,  if  the  conviction  or  order  is  made  with  costs, 
and  the  costs  and  charges  of  the  distress  and  of  the 
commitment  and  of  the  conveying  of  the  defendant 
to  gaol  are  sooner  paid ;  or, 
(h)  that  in  default  of  payment  of  the  said  penalty,  com- 
pensation or  sum  of  money,  and  costs,  if  any,  forth- 
with or  within    a    limited    time,  the  defendant  ho 
imprisoned  in  the  manner  and  for  the  time  men- 
tioned in  the  said  Act  or  law,  or  for  any  period  not 
exceeding  three  months,  if  the  Act  or  law  authorizinsf 
the  conviction  or  order  does  not  specify  imprison- 
ment, or  does  not  specify  any  term  of  imprisonment 
unless  the  same  nnd  the  costs  and  charges  of  the 
commitment  and  of  the  conveying  of  the  defendant 
to  jail  are  sooner  paid. 
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2.  Whenever  under  such  Act  or  law,  imprisonment  with  hard 
labour  may  he  ordered  or  adjudged  in  the  first  instance  as  part 
of  tlie  punishment  for  the  offence  of  the  defendant,  the  impris- 
onment in  default  of  distress  or  of  payment  may  be  with  hard 
labour. 

Origin]— 8-9  Edw.  VII,  Can.,  ch.  9,  sec.  2 ;  B.8.C.  1906,  ch.  146,  aec. 
739;  63-64  Vict.,  Can.,  ch.  46,  sec.  3;  57-58  Vict.,  Can.,  ch.  57,  sec.  1;^ 
sec.  872,  Code  of  1892;  B.8.C.  1886.  ch.  178,  sees.  62,  66,  67,  68. 

Alternative  methods  of  enforcing  /Sne] — Par.  (b)  deals  only  with 
imprisonment,  on  default  of  payment  and  without  distress.  Distress  is 
dealt  with  under  par.  (a).  Where  distress  is  ordered  and  in  default 
imprisonment,  the  magistrate  is  bound  to  order  as  the  condition  of  dis- 
charge from  the  warrant  of  commitment  which  is  to  issue  on  default , 
that  the  accused  pay  not  only  the  Ane  ordered  and  costs,  if  any,  but 
also  the  costs  and  charges  "  of  the  distress  and  of  the  commitment  and 
of  the  conveying  of  the  defendant  to  gaol."  Code  sec  739,  sub-sec.  (a) ; 
B.  V.  Vantassel  (No.  1)  34  X.S.B.  79;  B.  v.  Beagan,  36  N.S.B.  208. 
These  may  be  ordered  in  the  formal  conviction,  although  not  noted  in 
the  minute  of  conviction,  as  sub-sec.  (a)  imposes  the  absolute  duty  of 
ordering  them  upon  the  magistrate  and  he  has  no  discretion  in  the 
matter.  B.  v.  Vantassel,  supra.  But  even  an  irregularity  or  excess  in 
the  punishment  is  now  curable  on  certiorari  (sec.  1124)  as  well  as  upon 
appeal  (sec.  754). 

A  magistrate  trying  a  case  under  the  summary  convictions  clauses 
may,  under  this  section,  award  imprisonment  in  default  of  payment  of 
the  fine  without  directing  that  a  distress  shall  first  be  made  upon  the 
defendant's  goods  and  chattels.  Ex  parte  Gorman  (1898),  4  Can.  Cr. 
Cas.  305  (N.B.) ;  ex  parte  Casson,  34  N.B.B.  331. 

Sub -sec,  (1) — "  Whether  the  Act  or  law  .  .  .  does  or  does  not 
provide  a  mode  **] — The  Acts  or  laws  here  referred  to  are  federal  laws 
including  provincial  laws  passed  prior  to  Confederation,  but  in  respect 
of  which  the  Parliament  of  Canada  has  legislative  authority.  See  sec. 
706,  and  sec.  2,  sub-sec.  (1).  A  provincial  legislature  may  by  its  own 
legislation  adopt  such  of  the  provisions  of  Part  XV  as  it  chooses  for 
regulating  procedure  and  for  enforcing  summary  convictions  for  pro- 
vincial offences.  So  it  may  be  found  in  many  provinces  that  the  pro- 
cedure of  Part  XV  of  the  Code  is  made  a  part  of  the  provincial  law  for 
the  collection  of  fines  thereunder,  but  with  a  limitation  or  exception  in 
general  terms  that  its  application  is  subject  to  any  express  provisions 
of  the  provincial  statutes.  In  that  event  a  direction  of  the  provincial 
law  making  imprisonment  the  sole  alternative  for  enforcing  the  fine 
thereunder  would,  it  seems,  render  inapplicable  the  alternative  provision 
of  sec.  739  for  a  distress.  Bee  Zimmerman  v.  Burwash,  29  Qtie.  S.C. 
250.     In  Saskatchewan,  the  general  application  of  Part  XV  was  held 
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effective  so  that  sec.  739  would  apply  to  the  enforcement  by  imprison- 
ment in  default  if  so  ordered  by  the  justice  without  any  distress  uj^n 
a  conviction  under  a  provincial  law,  although  the  provincial  law  pro- 
vided a  special  mode  of  collecting  the  fine  by  distress.  B.  v.  Schilling. 
(1915)  23  Can.  Cr.  Cas.  380  (Sask.)  ;  R.S.S.,  ch.  108,  sec.  51;  B.S.S.,  ch. 
62,  sec.  8;  B.S.S.,  ch.  1,  sec.  52. 

Suh-secs.  (a)  arid  (b) — If  the  Act  authorizing  the  conviction  **  doe^ 
not  specify  imprisonment,'*  etc.^ — Sec.  739  will  apply  where  the  Act 
under  which  the  conviction  is  made  does  not  specify  what  is  to  follow 
in  default  of  payment  of  the  money  payment  although  it  does  specify 
a  term  of  imprisonment  which  may  be  imposed  in  the  first  instance  in 
lieu  of  a  fine.    B  .v.  Horton,  3  Can.  Cr.  Cas.  84,  31  N.S.R.  217. 

Commitment  to  enforce  fine  is  a  ministerial  act] — The  commitment 
in  execution  of  the  conviction  is  quite  distinct  from  the  adjudication  in 
the  conviction.  The  latter  is  a  judicial  act,  the  former  is  a  ministerial 
one,  being  the  authority  to  constables  and  jailers  to  take  and  hold  the 
offender,  that  the  sentence  of  the  court  may  be  enforced.  So  in  B.  v. 
McKinnon,  12  Can.  Cr.  Cas.  414,  it  was  held  by  Judge  MacGillivray 
distinguishing  the  decision  in  Be  Thomas  Lynch,  12  Can.  Cr.  Cas.  141, 
that  a  warrant  of  commitment  for  non-payment  of  a  fine  was  not  invali- 
dated by  a  delay  of  29  days  in  issuing  it. 

Levied  "by  distress^ — The  distress  is  to  be  made  by  a  constable  or 
peace  officer;  see  sec.  741   (2). 

Tower  to  detain  or  require  recognizance  pending  attempt  to  levy  on 
distress  warranf] — Code  sec.  745. 

Dispensiatg  with  distress  warrant  in  cases  of  hardship^ — Code  sec, 
744. 

Stay  of  distress  warrant  on  tender  of  amount} — Code  sec.  747  (1). 

Endorsing  distress  warrant  for  levy  in  another  magisterial  jwrisdic- 
tioni — Code  sec.  743. 

Costs  of  commitment  and  conveying  to  gaol] — The  amount  of  the 
costs  and  charges  of  conveying  the  accused  to  gaol  in  default  of  pay- 
ment of  the  fine  need  not  be  fixed  in  the  summary  conviction,  but  may 
be  ordered  in  general  terms;  they  may  be  fixed  and  stated  in  the  war- 
rant of  commitment  subsequently  issued.  B.  v.  Code,  13  Can.  Cr.  Cas. 
372,  1  Sask.  L.E.  295;  E.  v.  Corbett,  2  Can.  Cr.  Caa.  499,  19  C.L.T. 
251;  E.  V.  McDonald,  (1898)  2  Can.  Cr.  Cas.  504  (N.8.). 

The  making  up  of  the  costs  of  commitment  and  conveying  to  gaol  is 
a  ministerial  act,  which  does  not  go  to  the  jurisdiction.  If  the  magis- 
trate, in  making  up  the  costs,  has  not  acted  bona  fide,  he  us  liable  crim- 
inally; or  if,  with  dishonest  intention,  he  takes  too  much  for  costs,  he 
may  be  made  to  refund,  but  the  conviction  is  good:  Ex  parte  Howard 
(1893),  32  N.B.B.  237;  Ev  parte  Bayworth  (1896),  34  N.B.B.  74,  2  Can. 
Cr.  Cas.  230;  Ex  parte  Bichard,  (1914)  24  Can.  Cr.  Cas.  183  at  207, 
42  N.B.B.  596,  per  Barry,  J. 
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The  court  on  certiorari  has  power  under  Code  sec.  1124,  to  amend 
the  conviction  by  reducing  the  costs  to  the  proper  amount.  B.  t.  Code, 
13  Can.  Cr.  Cas.  372,  1  Sask.  L.R.  295;  B.  v.  Gage  (No.  2),  (1916)  27 
Can.  Cr.  Cas.  330  (Ont.). 

If  the  commitment  includes  unauthorized  costs  to  be  paid  as  a  condi- 
tion of  release,. the  court  on  habeas  corpus  will  not  discharge  the  prisoner 
on  that  ground  alone,  but  will  remand  him  for  a  sufficient  time  to  have 
the  erroneous  judgment  corrected.  B.  v.  Smith,  16  Can.  Cr.  Cas.  425 
(N.8.) ;  or  leave  him  to  his  civil  action  if  the  excess  is  not  large;  R.  v. 
Berrigan,  (1906)  17  Can.  Cr.  Cas.  329  (N.8.).  And  if  excessive  costs 
have  l)een  included  the  court  may  on  the  return  of  a  habeas  corpus 
amend  the  commitment  and  the  conviction  brought  up  on  certiorari  by 
iwlucing  such  costs  to  the  proper  amount  and  then  remand  the  prisoner. 
U.  V.  Morris,  16  Can.  Cr.  Cas.  1  (N.S.). 

In  an  action  against  a  justice  of  the  peace  to  reca\'er  the  sum  of 
$15  paid  to  him  as  fine  and  costs,  upon  a  conviction  which  was  after- 
wards quashed,  it  must  be  presumed,  in  the  absence  of  evidence  of  the 
facts,  that  the  moneys  were  properly  applied,  and  the  costs  paid  over 
to  the  complainant  for  whom  they  were  received  by  the  justice  on  behalf 
of  the  complainant  as  agent.  There  is  no  duty  imposed  on  the  jtistice 
in  such  case  to  obtain  a  refund.  The  justice's  personal  fees  when  re- 
tained by  him  are  in  effect  paid  to  him  by  the  complaitiant  against 
whom  he  had  the  right  to  retain  them.  Kaulitzki  v.  Telford,  5  Terr.  L.R. 
4SS. 

The  costs  of  conveying  the  defendant  to  gaol  were  formerly  included 
without  specific  reference  to  the  costs  **  of  the  commitment "  the  inclu- 
sion of  which  is  now  validated.  See  under  the  prior  law,  B.  v.  Townsend, 
11  Can.  Cr.  Cas.  153  (N.fi.) ;  B.  v.  Doherty,  32  N.S.B.  235,  3  Can.  Cr. 
Cas.  505;  re  J.  W.  King,  4  Can.  Or.  Cas.  426  (N.S.) ;  B.  v.  Cantillon. 
19  Ont.  B.  197. 

If  the  defendant  delivers  himself  up  at  the  place  of  imprisonment 
before  the  warrant  is  made  out,  under  a  conviction  imposing  imprison- 
ment in  default  of  paying  a  fine,  the  justice  if  aware  of  that  fact  should 
not  include  any  costs  of  convoying  to  gaol  in  the  warrant.  B.  v. 
Mitchell,  (1911)  24  O.L.B.  324,  19  Can.  Cr.  Cas.  113 

Indian  Act  (Can.)'] — A  conviction  for  illegally  selling  intoxieants  to 
an  Indian  in  contravention  of  the  Indian  Act  (Can.)  may,  under  Code 
sec.  739,  adjudge  costs  of  commitment  and  conveying  to  gaol  in  deAiult 
of  payment  of  the  fine.    B.  v.  Verdi,  23  Can.  Cr.  Cas.  47  (N.8.). 

Concurrent  commitments] — If  several  commitments  are  issued  at  the 
one  time  by  the  same  justice  for  enforcing  fines  under  several  convic- 
tions of  the  same  defendant,  there  should  he  included  the  costs  of 
conveying  to  gaol  in  one  commitment  only.  Ex  parte  Bichard,  (1914) 
42  N.B.B.  596,  24  Can.  Cr.  Cas.  183. 

Computing  time  of  imprisonment  under  snmmary  conviction] — The 
time  from  which  the  imprisonment  is  to  be  computed  would  seem  to  be  the 
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time  when  the  prisoner  is  lodged  in  the  gaol,  which  date  may  in  outlying 
districts  foe  several  days  later  than  the  date  when  he  is  delivered  to  an 
officer  to  be  conveyed  to  gaol.  See  Code  forms  41,  42,  44,  46;  2  Hawk, 
P.O.,  ch.  18,  sec.  4;  52  J.P.  419.  The  justice  can,  of  course,  take  this 
into  consideration  in  fixing  the  term  of  imprisonment  to  be  ordered,  it 
being  essential  that  the  warrant  of  commitment  shall  of  itself  give  defin- 
ite information  to  the  gaoler  as  to  the  time  of  detention  in  the  gaol. 
Henderson  v.  Preston,  21  Q.6J).  362. 

Imprisonment  in  default  of  paying  fine  may  exceed  that  authorieed 
as  a  direct  punishmenfl — Although  under  the  special  Act  a  sentence  of 
imprisonment  in  the  first  instance  for  the  offence  could  not  be  for  a 
term  as  long  as  three  montHs,  there  is  power  under  see.  739  to  make 
the  imprisonment  in  default  of  paying  the  fine  for  any  term  not  exceed- 
ing three  months,  unles  the  special  Act  makes  express  provision  for  the 
term  which  may  be  imposed  on  such  default.  Ex  parte  Bichard,  B.  v. 
Steeves,  (1914)  42  N.B.B.  596,  24  Can.  Cr.  Cas.  183;  B.  v.  Blank,  3S 
N.8.B.  337;  B.  v.  Horton,  34  N.S.B.  217;  B.  v.  Stafford,  1  Can.  Cr.  Cas. 
239  (N.S.);  B.  v.  Leach,  ex  parte  Fritchley,  [1913]  3  K.B.  40,  82 
L.J.K.B.  897. 

Discharge  from  commitment  issued  for  non-payment,  on  paying 
gaoler^ — Code  sec.  747,  sub-sees.  (2)  and  (3). 

Costs  awarded  u>ith  imprisonment  in  first  instance'\ — On  a  summary 
conviction  awarding  imprisonment,  costs  may  also  be  awarded,  and  in 
default  of  payment  imprisonment  for  a  further  term  not  exceeding  three 
months.    Ex  parte  Tiemey,  14  Can.  Cr.  Cas.  194,  17  Que.  K.B.  486. 

Appeal  where  imprisonment  ordered  in  default^ — See  see.  750. 

Stay  of  warrant  of  commitment  pending  an  appeal] — ^If  an  appeal 
has  been  duly  lodged  against  the  summary  conviction  and  security  given 
(sec.  750),  the  appellant  cannot  be  re-arrested  on  the  original  warrant 
as  its  operation  is  suspended  by  the  appeal.  Bex  v.  Trottier,  22  Oao. 
Cr.  Cas,  102,  25  W.L.B.  663. 

Forms} — Distress  warrants  under  sec.  739  (a),  Code  forms  39  or  40, 
Distress  warrants  under  sec.  739  (b),  Code  forms  41  or  42.    See  sec.  741. 

Suh'Sec.  (2) — When  imprisonment  to  collect  fine  may  he  toith  hard 
lahour'\ — Imprisonment  in  default  of  paymen^t  or  of  distress  may  be 
with  hard  labour  only  where  hard  labour  might  have  been  imposed  be- 
cause of  "  imprisonment  with  hard  labour  "  being  a  **  part  of  the  punish- 
ment" in  the  first  instance;  sub-sec.  (2)  applies  where  the  special  Act 
authorises  not  only  a  fine  but  imprisonment  with  hard  labour  in  addi- 
tion to  the  fine.  In  that  event  the  imprisonment  for  not  paying  the 
fine  may  be  with  hard  labour  in  the  same  way  as  the  imprisonment  of 
first  instance  imposed  as  part  of  the  punishment  for  the  office.  B.  v. 
Melver.  7  Can.  Cr.  Cas.  183;  B.  v.  Biley,  (1905)  14  Can.  Cr.  Cas.  346 
(N.S.)  ;  B.  V.  Clark,  12  Can.  Cr.  Caa.  17  (N.S.).  The  phraseology  of 
sub-sec.  (2)  on  that  interpretation  refers  to  phrase  "  part  of  the  punish- 
ment "  not  to  the  words  '*  hard  labour/'  but  to  the  phrase  "  imprisonment 
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with  hard  labour."  If  it  were  intended  that  the  enactment  should  apply 
when  hard  labour  was  part  of  the  punishment,  one  would  expect  instead 
of  the  words  "  imprisonment  with  hard  labour  "  the  words  "  hard  labour 
on  imprisonment." 

Excess  of  punishment  may  he  corrected  on  certiorari] — Code  sec. 
1124.  Case  under  prior  law:  R.  v.  Gavin,  30  N^.B.  162,  1  Can.  Cr. 
Caa.  59,  referred  to  in  B.  v.  Brindley,  12  Can.  Cr.  Cas.  170  (X.S.) ;  B.  v. 
Vantassel,  34  N.8.B.  79,  5  Can.  Cr.  Cas.  128,  133;  B.  v.  Beagan,  36 
N.S.B.  208. 

Mandamus  to  justice  to  issue  commitment  pursuant  to  the  convic- 
tion}— The  court  has  a  discretion  to  refuse  a  mandamus  to  justices  to 
issue  a  warrant  of  commitment  on  a  conviction;  Be  Williams,  9  Q.B. 
976;  and  a  mandamus  may  be  refused  if  there  is  a  reasonable  founda- 
tion to  suppose  that  if  the  warrant  be  issued  he  will  be  subjected  to 
an  action  of  which  the  issue  is  doubtful;  B.  v.  Buckingham  Justices, 
1  B.  &  C.  485;  B.  v.  Broderip,  5  B.  &  C.  239;  R.  v.  McConnell,  6 
U.C.Q.B.  (O.S.)  629  (Ont.) ;  ex  parte  Gilbert,  10  Can.  Cr.  Cas.  38 
(N.B.) ;  or  if  the  conviction  were  open  to  grave  objections  going  to  his 
jurisdiction.    B.  v.  Bay,  (1878)  44  U.C.Q.B.  17  (Ont.). 

Special  statutes] — Where  a  fine  is  imposed  under  sec.  808  of  the 
Shipping  Act,  B.S.C.,  1906,  ch.  113,  upon  a  pilot  instead  of  cancelling 
or  suspending  his  license,  payment  may  be  ordered  in  instalments.  Sec. 
808  of  the  Shipping  Act  further  provides  for  recovery  of  penalties 
thereunder  in  the  name  of  His  Majesty  in  a  summary  manner  with 
costs  under  the  provisions  of  Part  XV  of  the  Code. 

By  Con.  Stat.,  N.B.,  c.  90,  s.  11,  it  was  enacted  that,  ''  where  the 
plaintiff  shall  be  entitled  to  recover  in  any  action  against  a  justice,  he 
shall  not  have  a  verdict  for  any  damages  beyond  two  cents,  or  any 
costs  of  suit,  if  it  shall  be  proved  that  he  was  guilty  of  the  offence  of 
which  he  was  convicted,  etc."  In  an  action  of  false  imprisonment 
brought  against  a  magistrate,  who  without  jurisdiction  had  committed 
to  prison  the  plaintiff  for  making  default  in  the  payment  of  a  fine 
imposed  upon  him  for  selling  liquor  without  a  license,  evidence  was 
offered  and  admitted  in  proof  of  the  plaintiff's  innocence  of  the  charge. 
It  was  held  that  the  evidence  was  properly  received  and  that  the 
plaintiff,  in  order  to  prove  his  innocence,  was  not  confined  to  such  evi- 
dence as  had  been  given  before  the  magistrate  on  the  trial  of  the  in- 
formation.   Labelle  v.  McMillan,  34  N.B.B.  488. 

Warrant  of  distress] — It  is  not  essential  that  a  warrant  of  distress 
should  be  dated,  and  if  it  is  not  issued  too  soon,  it  is  not  material  that 
it  bears  too  early  a  date.  B.  v.  Sanderson  (1886),  12  O.R.  178;  Newman 
V.  Earl  of  Hardwicke,  3  N.  &  P.  368. 

It  is  not  necessary  that  the  bailiff  should  go  to  the  premises  and 
search  for  goods  on  which  he  might  distrain  if  he  was  otherwise  satisfied 
that  it  would  be  useless  to  do  so.    B.  v.  Sanderson  (1886),  12  O.B.  178. 

A  distress  to  enforce  payment  of  a  fine  upon  a  conviction  under  the 
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Cauada  Temperance  Act  is  not  a  proceeding  in  right  of  the  Crown,  but 
goods  seized  under  a  distress  warrant  therefor  are  not  repleviable  unless 
the  magistrate  who  issued  it  acted  without  jurisdiction.  Hannigan  v. 
Burgess  (1888),  26  N.B.B.  99. 

If  there  is  not  sufficient  distress  to  cover  the  penalty  and  costs,  the 
return  upon  the  warrant  of  distress  should  state  that  fact,  and  upon 
that  a  warrant  of  commitment  may  issue,  but  if  a  portion  of  the  penalty 
has  been  paid  the  amount  should  be  returned  to  the  party  who  paid  it 
before  the  alternative  punishment  of  imprisonment  is  resorted  to.  Sinden 
V.  Brown  (1890),  17  A.B.  173,  176    (Ont.). 

For  example,  if  one-half  of  the  penalty  had  been  made  by  distress  the 
party  convicted  cannot  be  made  to  suffer  imprisonment  for  a  term  in 
addition ;  and  there  is  no  provision  in  the  law  to  graduate  or  reduce  the 
term  of  imprisonment  in  proportion  to  the  amount  paid  upon  the 
penalty.     Sinden  v.  Brown  (1890).  17  A.B.  173,  176,  per  Burton,  J.A. 

False  return  to  distress  warrant] — The  court  cannot  in  certiorari  pro- 
ceedings try  the  truth  of  the  return  on  affidavits.  B.  v.  Sanderson 
(1886),  12  O.B.  178. 

The  magistrate  is  justified  in  acting  upon  the  bailiff's  return  that  suffi- 
cient distress  cannot  be  found  although  it  should  subsequently  appear  that 
the  return  was  untrue.  B.  v.  Sanderson  (1886),  12  O.B.  178;  Hill  v.  Bate- 
man,  2  Strange  710;  Moffat  v.  Barnard,  24  U.C.Q.B.  498,  502.  But 
the  bailiff  will  be  liable  to  an  action  if  he  makes  an  untrue  return  know- 
ing it  to  be  false.  B.  v.  Sanderson,  supra.  But  it  may  1)0  shown  that 
the  constable's  return  to  the  warrant  of  distress,  that  there  was  not 
sufficient  property  to  satisfy  it,  was  known  to  the  magistrate  to  be 
false,  in  which  case  the  commitment  may  be  set  aside.  Ex  parte  Pitx- 
patrick  (1893),  5  Can.  Cr.  Oas.  191;  32  N.B.B.  182. 

Commitment  in  lieu  of  distress"] — See  sec.  744. 

Defective  warrant  cured  by  valid  conviction] — Code  sec.  1024.  The 
warrant  of  commitment  is  subject  to  review  on  certiorari  only  upon 
grounds  affecting  the  conviction.  B.  v.  Melanson,  ex  parte  Bertin, 
(1904)  36  N.B.B.  577.  Where  both  the  conviction  and  the  commitment 
are  brought  up  on  certiorari,  the  warrant  will  not  be  quashed  if  the 
conviction  is  held  valid.     B.  v.  Melanson,  supra;  Code  sec.  1124. 

Habeas  corpus  is  the  appropriate  process  for  detennining  the  validity 
of  detention  under  the  warrant;  B.  v.  Melanson,  supra;  but  the  various 
curative  clauses  of  the  Code  applicable  to  the  case  have  to  be  con- 
sidered in  determining  whether  or  not  the  warrant  of  commitment  is 
objectionable  or  insufficient.    See  Code  sees.  723-725,  1124  (2). 

If  the  warrant  of  commitment  alone  is  attacked  on  habeas  corpus, 
it  seems  that  the  prosecutor  may  apply  for  a  certiorari  to  removfe  the 
conviction  as  well  as  the  warrant,  and  then  set  up  the  validity  of  the 
conviction  in  answer  to  the  habeas  corpus  motion  and  otherwise  obtain 
the  benefit  of  sec.  1124.     See  B.  v.  Gage   (No.  1),  36  OX.B.  183,  26 
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Can.  Or.  Caa.  385;  R.  v.  Gage   (No.  2),  (1916)  27  Can.  Cr.  Gas.  330 
(Ont). 

The  court  would  thus  be  enabled  to  ascertain  from  the  depoeitlons 
whether  the  power  of  amendment  conferred  by  sec.  1124  should  be 
exercised,  as  It  may  be,  in  like  manner  as  upon  an  appeal  from  the 
conviction.    B.  v.  Ckige  (No.  2),  (1916)  27  Can.  Cr.  Cas.  330  (Ont.). 

Imprigonmeit  when  ordered  in  addition  to  finer— This  and  section 
789  construed  as  If  In  special  Act 

740.  Where,  by  virtue  of  an  Act  or  law  so  authorizing,  the 
justice  by  his  conviction  adjudges  against  the  defendant  pay- 
ment of  a  penalty  or  cempensation,  and  also  imprisonment,  as 
punishment  for  an  offence,  he  may,  if  he  thinks  fit,  order  that 
the  imprisonment  in  default  of  distress  or  of  payment,  shall 
commence  at  the  expiration  of  the  imprisonment  awarded  as  a 
punishment  for  the  offence. 

2.  The  like  proceeding  may  be  had  upon  any  conviction  or 
order  made  in  accordance  with  this  or  the  last  preceding  sec- 
tion as  if  the  Act  or  law  authorizing  the  conviction  or  order  had 
expressly  provided  for  a  conviption  or  order  in  the  terms 
permitted  by  this  or  the  last  preceding  section. 

Origins—See.  872,  Code  of  1892;  B.S.C.  1886,  ch.  178,  sees.  62,  66, 
67,  68. 

Enforcing  Adjudication. 

Distress  warrant— Warrant  of  comnltment 

741.  The  justice  making  the  conviction  or  order  mentioned 
in  paragraph  (a)  of  sec.  739' may  issue  a  warrant  of  distress  in 
form  39  or  40,  afi  the  case  requires,  and  in  the  case  of  a  convic- 
tion or  order  under  paragraph  (b)  of  the  said  section,  a  warrant 
in  one  of  the  forms  41  or  42  may  issue. 

2.  If  a  warrant  of  distress  is  issued  and  the  constable  or  peace 
officer  charged  with  the  execution  thereof  returns  (form  43)  that 
he  can  find  no  goods  or  chattels  whereon  to  levy  thereunder,  the 
justice  may  issue  a  warrant  of  commitment  in  form  44. 

Origin]— Sec.  872,  Code  of  1892;  B.8.C.  1886,  ch.  178,  sees.  62,  66, 

67,  68. 

Goodn  levied  tipon  to  he  removed] — A  constable  seizing  g^oods  a8  a 
distress  should  remove  the  goods  immediately  unless  the  defendant  con- 
sents to  his  remaining  with  the  goods  and  using  the  premises  of  thc- 
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defendant  for  storhig  them  or  holding  the  sale.  He  will  be  liable  for 
trespass  if  he  remains  on  the  defendant's  premises  an  unneeessarily 
long  time.  Paley»  6th  ed.,  319.  On  that  aecount  it  is  advisable  that 
any  consent  obtained  should  be  in  writing  and  signed  by  the  defendant, 
and  that  his  voluntary  assent  should  further  be  capable  of  being  veri- 
fied by  calling  in  some  disinterested  witness  when  the  consent  is  taken. 

Stay  of  proceedings  by  appealing  and  giving  8ecurity'\ — Code  sec 
750;  B.  V.  Trotfcier,  22  Can.  Cr.  Cas.  102,  £5  WX.B.  663. 

Form  of  warrant  of  distress  upon  a  eanvietian  for  a  penaltff} — Code 
form  39,  following  sec.  1152. 

Form  of  warrant  of  distress  upon  an  order  for  the  payment  of 
moneyl — Code  form  40,  following  sec.  1152. 

Form  of  warrant  of  commitment  upon  a  conviction  for  a  penalty  in 
the  first  instanoe'\ — Code  form  41,  following  sec  1152. 

Form  of  warrant  of  oommitTnent  on  an  order  in  the  first  instance^ — 
Code  form  42,  following  sec.  1152. 

Form  of  constable's  return  to  a  warrant  of  distress} — Code  form  43, 
following  sec.  1152. 

Form  of  warrant  for  commitment  for  wamX  of  distress} — Code  form 
44,  following  sec.  1152. 

IHstress  and  commitment  for  costs*— Tenn  of  ImprlsoDmenl. 

742.  When  any  information  or  complaint  is  dismissed  witii 
(tusts  the  justice  may  issue  a  warrant  of  distress  on  the  goods  and 
chattels  of  the  prosecutor  or  complainant,  in  form  45,  for  the 
iiniount  of  such  costs;  and,  in  default  of  distress,  a  warrant  of 
commitment  in  form  46  may  isi>ue. 

2.  The  term  of  imprisonment  in  such  case  shall  not  exceed 
one  month. 

Origin]— Sec  873,  Code  of  1892;  B.S.O.  1886,  ch.  178,  sec  70. 

Form  of  warrant  of  distress  for  costs  upon  on  order  for  dismissal 
of  an  information  or  complaint] — Code  form  45,  following  sec.  1152. 

Form  of  warrant  of  commitment  for  want  of  distress]- — Code  form 
46,  following  sec  1152. 

Endorsement  of  warrant  for  distress. 

743.  If,  after  delivery  of  any  warrant  of  distress  issued 
under  this  Part  to  the  constable  or  constables  to  whom  the  same 
has  been  directed  to  be  executed,  sufficient  distress  cannot  be 
found  within  the  limits  of  the  jurisdiction  of  the  justice  grant- 
ing the  warrant,  then  upon  proof  being  made  upon  oath  or  affir- 
mation of  the  handwriting  of  the  justice  granting  the  warrant. 


SuMMAHY  Convictions  [§5^4*] 

before  any  justice  of  any  other  territorial  division^  such  justice 
shall  thereupon  make  an  endorsement  on  the  warrant,  signed 
with  his  hand,  authorizing  the  execution  of  the  warrant  within 
the  limits  of  his  jurisdiction,  by  virtue  of  which  warrant  and 
endorsement  the  penalty  or  sum  and  costs,  or  so  much  thereof 
as  has  not  been  before  levied  or  paid,  shall  be  levied  by  the  person 
bringing  the  warrant,  or  by  the  person  or  persona  to  whom  the 
warrant  was  originally  directed,  or  by  any  constable  or  other 
peape  officer  of  the  lust  mentioned  territorial  division,  by  distress 
and  sale  of  the  goods  and  chattek  of  the  defendant  therein. 
2.  Such  endorsement  shall  be  in  form  47. 

Ori^tn]— Sec.  874,  Code  of  1892 ;  B.8.C.  1886,  ch.  178,  sec.  63. 

'Form  of  Endorsement  in  hacking  a  warrant  of  distress] — Code  form 
47,  following  sec.  1152. 

IVben  distress  would  be  minoas  to  defendant  and  famJlyr— When 
defendant  admits  he  has  no  groods*— Conunittal  without 
distresB. 

744.  Whenever  it  appears  to  any  justice  that  the  issuing  of 
a  distress  warrant  would  be  ruinous  to  the  defendant  and  his 
family,  or  whenever  it  appears  to  the  justice,  by  the  confession 
of  the  defendant  or  otherwise,  th^t  he  has  no  gooda  and  chattels 
whereon  to  levy  such  distress,  then  the  justice,  if  he  deems  fit, 
instead  of  issuing  a  warrant  of  distress,  may  commit  the  defend- 
ant to  the  common  gaol  or  other  prison  in  the  territorial  division, 
there  to  be  imprisoned,  witli  or  without  hard  labour,  for  the  time 
and  in  the  manner  he  would  have  been  committed  in  case  such 
warrant  of  distress  had  issued  and  no  sufficient  distress  had  been 
found. 

0rigM—8ec,  875,  Code  of  1892 ;  B.S.C.  1886,  ch.  178,  sec.  54. 

"  Whenever  it  appears  to  the  justice  that  defendami  has  no  goods"] — 
If  the  defendant  appears  he  is  entitled  to  be  heard  on  the  question  of 
dispensing  with  the  distress.  R.  v.  Bawding,  7  Can.  Cr.  Cas.  436;  but 
if  he  defaults  in  appearing,  the  justice,  if  he  eonTieta  on  an  eo;  parte 
hearing,  may  also  hear  evidence  and  make  an  adjudication  as  to  whether 
there  are  any  chattels  whereon  to  levy  a  diatrees,  and  if  there  are  none 
he  may,  under  sec.  744,  dispense  with  the  issue  of  a  distress  warrant 
and  may  issue  a  commitment  in  the  first  instance.  B.  v.  Degan,  14  Can. 
Cr.  Caa.  148,  17  O.L.B.  366. 
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[§746]  Ckiminal  Cook  (Part  XV) 

Proceedings   pending  execntJen    of  dletress    warranto— Beqvlring 
reoogniiance  for  appearance  on  reiom  of  distress  warrant 

745.  Whenever  a  juetice  issues  a  warrant  of  distress  as  here- 
inbefore provided,  he  may  suffer  tlie  defendjaui  to  go  at  large, 
or  verbally,  or  by  a  written  warrant  in  that  behalf,  may  order 
the  defendant  to  be  kept  and  detained  in  safe  custody,  until 
return  has  been  made  to  the  warrant  of  distress,  unless  the 
defendant  gives  sufficient  security,  by  recognizance  or  otherwise, 
to  the  satisfaction  of  the  justice,  for  his  appearance,  at  the  time 
and  place  appointed  for  the  return  of  the  warrant  of  disires^s 
before  him  or  before  such  other  justice  for  the  same  territorial 
division  as  shall  then  be  there. 

Ort^in]— Sec,  876,  Code  of  1892;  B.S.C.  1886,  ch.  178,  sec.  65. 

Commitment  when  party  in  prison. — CnmnlatiTe  pnnisbmenU 

746.  Whenever  a  justice,  upon  any  information  or  complaint, 
adjudges  the  defendant  to  be  imprisoned,  and  the  defendant  is 
then  in  prison  undergoing  imprisonment  upon  conviction  for  any 
other  offence,  the  warrant  of  commitment  for  the  subsequent 
offence  shall  be  forthwith  delivered  to  the  gaoler  or  other  officer 
to  whom  it  is  directed. 

2.  The  justice  who  issued  the  same,  if  he  thinks  fit,  may  award 
and  order  therein  that  the  imprisonment  for  the  subsequent 
offence  shall  commence  at  the  expiration  of  the  imprisonment  to 
whicli  the  defendant  wa*  previously  sentenced. 

Origin^— Code  of  1892,  sec.  877;  R.S.C.  1886,  ch.  178,  sec.  69;  Sum- 
mar>'  Jurisdiction  Act,  1848,  Imp.,  sec.  25. 

"  And  the  defendant  is  then  in  prison  undergoing  imprisonment  upon 
con/vidion  for  any  other  offenc€'\— In  E.  v.  Martin  (1911)  75  J.P.  425, 
Pickfor4,  J.,  said:  "  It  was  decided  in  R.  v.  Cutbush,  (1867)  L.R.  2  Q.B. 
379,  that  at  any  rate  two  sentences  may  be  passed,  the  second  to  com- 
mence at  the  expiration  of  the  first.  The  reasoning  on  which  that  de* 
cision  was  based  was  that  as  sec.  25  of  the  Summary  Jurisdietion  Act. 
1848  (Imp.),  provides  that  where  the  justices  adjudge  the  defendant 
to  be  iropriaoned  and  the  defendant  is  then  in  prison  undergoing  impris- 
onment upon  a  conyiction  for  any  other  offence,  the  justices  may  order 
that  the  impriflonment  for  the  subsequent  offence  shall  commence  at  the 
expiration  of  the  imprisonment  to  which  the  defendant  shall  have  been 
previously  sentenced,  the   defendant  being  in   court  and   being  under 


Summary  (Convictions  [§746] 

4 

such  restraint  that  he  tnav  be  considered  to  be  imprisoned  as  soon  as 
the  first  soutonce  has  been  passed,  and  the  section  then  comes  into 
operation  and  a  second  sentence  can  be  passed  to  take  effect  upon  the 
expiration  of  the  first.  But  imprisonment  for  the  second  sentence  does 
not  begin  till  the  expiration  of  the  imprisonment  for  the  first  sentence, 
and  therefore  the  defendant  cannot  bo  said  to  l)e  in  prieoti  under  the 
second  sentence,  and  therefore  there  seems  to  me  to  be  no  power  to 
impose  a  sentence  ))eginning  at  the  expiration  of  the  second,  because  he 
cannot  be  said  to  be  in  prison  under  the  second  sentence  as  it,  by  its 
terms,  does  not  begin  till  the  expiration  of  the  first.  Therefore,  there 
is  no  power  to  impose  more  than  a  second  scntenfo  to  run  consecutively 
to  the  first."     R.  r.  Martin,  75  J.P.  427. 

There  is,  however,  sec.  1055  of  the  Criminal  Code  which  directs  that 
when  an  offender  is  convicted  of  more  offences  than  one,  before  the 
same  court  or  person  at  the  same  sitting,  or  when  any  offender,  under 
sentence  or  undergoing  punishment  for  one  offence,  is  convicted  of  any 
other  offence,  the  court  or  person  passing  sentence  may.  on  the  last  con- 
viction, direct  that  the  sentences  passed  apon  the  offender  for  his  sereral 
offences  shall  take  effect  one  after  another. 


Tender  or  pajmeBt  ob  distress  warmiit«--'Payment  when  party  In 
prison  to  keeper.— <By  him  to  Jnsllce, 

74T.  Whenever  a  warrant  of  distress  has  issued  against  any 
person,  and  such  person  pays  or  tenders  to  the  peace  officer  hav- 
in<?  the  execution  of  the  same,  the  sum  or  sums  in  the  warrant 
mentioned,  to«:ether  with  the  amount  of  the  costs  and  charges 
of  the  distress  up  to  the  time  of  payment  or  tender,  the  peace 
ofTicor  shall  cease  to  execute  the  same. 

2.  Whenever  any  person  is  imprisoned  for  non-payment  of 
any  penalty  or  other  stim,  he  may  pay  or  cause  to  be  paid  to  the 
keeper  of  the  prison  in  which  he  is  imprisoned,  the  sum  in  the 
warrant  of  commitment  mentioned,  together  with  the  amount 
of  the  costs  and  charges  therein  also  mentioned,  and  the  keeper 
shall  receive  the  same,  and  shall  thereupon  discharge  the  person, 
if  he  is  in  his  custody  for  no  other  matter. 

3.  Such  keeper  shall  forthwith  pay  over  any  moneys  so 
received  by  him  to  the  justice  who  issued  the  warrant. 

On^]— Sec.  901,  Code  of  1692 ;  B.8.C.  1886,  ch.  198,  sees.  97,  98. 
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[§7i8]  Criminal  Code  (Part  XV) 

Sureties  to  Keep  the  Peace, 

Recognisance  to  keep  the  peace  on  a  trial  nnder  Part  XT.->ABd  in 
case  of  complaint  if  threats  made.— Procednre.— Imprisonment 
in  defanlt  of  sureties. — Forms. 

748.  Whenever  any  person  is  charged  before  a  justice  with 
any  offence  triable  under  this  Part  which,  in  the  opinion  of  such 
justice,  is  directly  against  the  peace,  and  the  justice  after  hear- 
ing the  case  is  satisfied  of  the  guilt  of  the  accused,  arid  that  the 
offence  was  committed  under  circumstances  which  render  it  prob- 
able that  the  person  convicted  will  be  again  guilty  of  the  same 
or  some  other  offence  against  the  peace  unless  he  is  bound  over 
to  good  behaviour,  such  justice  may,  in  addition  to,  or  in  lieu  of, 
any  other  sentence  which  may  be  imposed  upon  the  accused, 
require  him  forthwith  to  enter  into  his  own  recognizance,  or  to 
give  security  to  keep  the  peace  and  be  of  good  behaviour  for  any 
term  not  exceeding  twelve  months. 

2.  Upon  complaint  by  or  on  behalf  of  any  person  that  on 
account  of  threats  made  by  some  other  person  or  on  any  other 
account,  he,  the  complainant,  is  afraid  that  such  other  person 
will  do  him,  his  wife  or  child  some  personal  injury,  or  will  burn 
or  set  fire  to  his  property,  the  justice  before  whom  such  complaint 
is  made,  may,  if  he  is  satisfied  that  the  complainant  has  reason- 
able grounds  for  his  fears,  require  such  other  person  to  enter  into 
his  own  recognizance,  or  to  give  security,  to  keep  the  peace,  and 
to  be  of  good  behaviour,  for  a  term  not  exceeding  twelve  months. 

3.  The  provisions  of  this  Part  shall  apply,  so  far  as  the  same 
are  applicable,  to  proceedings  under  this  section,  and  the  com- 
plainant and  defendant  and  witnesses  may  be  called  and  exam- 
ined, and  cross-examined,  and  the  complainant  and  defendant 
shall  be  subject  to  costs  as  in  the  case  of  any  other  comphiint. 

4.  If  any  person  so  required  to  enter  into  his  own  recognizance 
or  give  security  as  aforesaid,  refuses  or  neglects  so  to  do,  the 
same  or  any  other  justice  may  order  him  to  be  imprisoned  for 
any  term  not  exceeding  twelve  months. 

5.  The  forms  48,  49  and  50,  with  such  variations  and  additions 
as  the  circumstances  may  require,  may  be  used  in  proceedings 
under  this  section. 

Oriptn]— Sec.  959,  Code  of  1892;  56  Vict.,  Can.,  ch.  32,  sec.  1;  51 
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Vict.,  Can.,  ch.  47;  B.S.C.  1886,  ch.  181;  Summary  Jurisdiction  Act, 
1879,  Imp.,  sec.  25. 

Beoognieance  to  keep  the  peace  **  far  any  term  not  exceeding  twelve 
months"} — The  recognizance  should  bind  for  a  definite  period.  B.  v. 
Edgai-,  29  Times  L.B.  5l2,  9  Gr.  App.  B.  13;  re  John  Doe,  (1893)  3 
Can.  Cr.  Cas.  370  (Que.).  If  the  term  exceeds  twelve  months  the  recog- 
nizance  is  void.    Be  Barah  Smith's  bail^  31  N.S.B.  468. 

Provoeixtion  for  the  threats} — It  was  said  in  Pouliot  v.  Descroisselles, 
22  Can.  Cr.  Cas.  243  (Que.),  that  binding  over  a  person  to  keep  the 
peace  was  dependent  only  upon  proof  of  the  complainant's  fear  of 
bodily  harm  based  upon  some  reasonable  ground,  and  that  it  was  not 
an  answer  to  show  that  there  was  provocation  for  the  threats;  but  if 
the  complainant  had  himself  provoked  the  threat,  it  would  be  a  circum- 
stance to  be  considered  by  the  justice  in  deciding  how  far  to  credit  the 
complainant's  story  that  he  was  in  fear  upon  some  reasonable  ground. 
A  conditional  threat  of  violence  followed  on  a  subsequent  occasion  by 
additional  misconduct  may  be  a  sufficient  ground  for  requiring  sureties 
where  there  is  a  fear  of  future  violence.  Bx  parte  Hulse,  21  LJ".  21. 
Likewise,  a  threat  contingent  upon  complainant  doing  something  which 
he  had  a  right  to  do.    B.  v.  MalUnson  (1850)  20  L.J.M.C.  33. 

Threats  to  hum  hwUdings'l — Threats  verbally  made  to  bum  the  com- 
plainant's buildings  are  not  indictable  under  the  Code,  and  give  rise  only 
to  proceedings  to  force  the  offender  to  give  security  to  keep  the  peace. 
Ex  parte  Welsh  (1898),  2  Can.  Cr.  Cas.  35  (Que.). 

Jurisdiction  of  justices  as  to  binding  over  to  keep  the  peace} — ^Jus- 
tices of  the  peace  had  jurisdiction  under  the  statute  34  Edw.  Ill,  c.  1, 
upon  proper  evidence  before  them  that  a  person  is  guilty  of  conduct 
calculated  to  incite  others  to  commit  offences  in  violation  of  the  law 
and  in  disturbance  of  the  peace,  to  require  such  person  to  find  sureties 
for  his  good  behaviour,  and  in  default  of  finding  such  sureties  to  be 
imprisoned;  and  apart  altogether  from  the  construction  of  that  statute 
by  the  course  of  authoritative  decisions  for  so  many  years  the  courts  arc 
now  bound  to  hold  that  with  proper  materials  before  them  justices  have 
this  power  to  bind  a  person  over  to  be  of  good  behaviour.  In  a  recent 
English  case  it  was  said  that  the  justices  have  this  power  to  bind  over; 
although  no  complainant  comes  forward  to  testify  on  oath  that  he  has 
been  threatened,  or  that  he  is  actually  under  fear  of  bodily  harm  from 
the  person  sought  to  be  bound  over.  Lansbury  v.  Biley,  [1914]  3  K.B. 
289,  83  L.J.K.B.  1236;  Haylock  v.  Sparke,  1  E.  &  B.  471;  and  see  B.  v. 
Wilkins,  [1907]  2  K.B.  380;  Wise  v.  Dunning,  [1902]  1  K.B.  167,  71 
L.JJC:.B.  165,  20  Cox  C.C.  121. 

The  fact  that  threats,  or  an  assault,  which  would  authorize  justices 
in  requiring  sureties  for  the  peace  and  good  behaviour,  arose  by  reason 
of  a  bona  fide  dispute  as  to  title,  does  not  oust  the  jurisdiction  of  the 
justices  to  require  such  sureties.  B.  v.  Monaghan  Justices,  [1914]  2 
Irish  B.  156. 
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IVitnesseSf  etc.,  *' as  in  the  case  of  any  other  complawt"] — Bub-sec. 
(3)  follows  the  English  enactment  in  giving  the  complete  rigkt  of  ezan- 
ination  and  cross-examination  on  'the  merits  of  the  matter  set  oat  in  the 
complaint ;  see  the  Summary  Jurisdictions  Act,  1879,  Imp.,  sec.  27.  Sach 
was  not  the  practice  prior  to  that  enactment.  R.  v.  Doherty,  13  East 
171.  While  sec.  748  is  now  included  in  the  Summary  Convictions  part 
to  which  it  was  transferred  on  the  revision  of  1906,  it  was  embodied  in 
a  separate  **  part "  of  the  Code  of  1892  dealing  witk  sureties. 

Formerly  all  that  the  defendant  was  allonred  to  do  in  the  way  of 
showing  cause  was  to  show  that  the  complaint  is  preferred  by  malice 
only,  or  explain  any  parts  of  the  complaint  that  inay  be  ambiguous. 
In  other  respects  he  was  not  allowed  to  controvert  the  truth  of  tlie  facte 
stated  in  the  complaint,  for  in  this  case  there  was  aa  exception  to  the 
universal  principle  that  a  man  may  always  be  heard  in  his  own  defence. 
The  reason  of  the  exception  (now  changed  by  the  Code)  was  tkat  biaid- 
ing  over  a  person  against  whom  articles  of  the  peace  are  exhibited  is 
not  in  the  nature  of  a  punishment,  but  it  is  to  prerent  the  apprehended 
danger  of  a  breach  of  the  peace  being  committed.  Pouliot  v.  Des- 
croiselles,  22  Can.  Cr.  Cas.  243;  Eex  v.  Doherty,  13  East  171.  But  if 
the  complaint  was  for  an  assault,  the  defendant  will  be  allowed  to  pot 
in  evidence  for  his  justification,  and  if  found  guilty  the  magistrate  might 
order  him  to  give  sureties  for  the  peace  if  the  circumstancea  justified 
him  to  do  so  in  the  interests  of  the  peace.  Pouliot  v.  DescroiaeUes,  22 
Can.  Cr.  Cas.  243  (Que.). 

Bcpetition  of  offence  aff<iinst  the  peace  feared  after  a  summary 
conviction^ — If  a  person  under  recognizance  to  keep  the  peace  ordered 
by  a  justice  under  sec.  748  (2)  on  complaint  of  threats  made,  is  after- 
wards guilty  of  a  breach  of  the  peace  towards  a  person  other  than  the 
complainant,  the  recognisance  may  be  forfeited.  B.  v.  Walker,  23  Can. 
Cr.  Cas.  179  (Que.). 

Where  a  court  of  summary  jurisdiction  is  satisfied  that  a  person  who 
is  brought  before  it  has  been  guilty  of  inciting  others  to  commit  breaches 
of  the  peace  and  intends  te  persevere  in  such  incitement,  the  emirt  aiay 
order  him  to  enter  into  recognizances  and  to  And  sureties  for  his  good 
behaviour  or  to  be  imprisoned  in  default  of  so  doing.  Lansbury  v.  Bile>* 
[1914]  3  K.B.  229. 

Whatever  the  origin  of  that  jurisdiction  may  be,  whether  it  be  de- 
rived from  the  common  law,  from  the  commission  of  conserratoi-s  of 
the  peace,  or  from  the  statute  34  Edw.  Ill,  c.  1,  or  otherwise,  the  prac- 
tice of  making  such  orders  for  the  purpose  of  preventing  apprehended 
breaches  of  the  peace  has  been  too  well  established  for  a  long  period 
of  years  to  allow  of  its  propriety  being  questioned  at  the  present  day. 
It  is  not  essential  to  the  exercise  of  that  jurisdiction  that  the  conduct 
of  the  defendant  should  have  caused  any  individual  person  to  go  in 
bodily  fear.  Lansburj'  v.  Riley,  [1914]  3  K.B.  229;  83  L.J.K.B.  1226; 
23  Cox  C.C.  582. 
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Commitment  on  refusal  or  neglect  to  give  recognisance^ — A  justice's 
order  that  the  accused  give  security  to  keep  the  peace  for  one  year,  but 
not  fixing  any  amount  nor  a  term  of  imprisonment,  in  default,  will  not 
support  a  commitment  thereunder.  A  warrant  of  commitment  under  this 
section  can  only  be  issued  after  the  defendant's  refusal  or  neglect  to 
finmish  the  required  security^  prove<i  and  recorded  subsequently  to  the 
order  requiring  the  security,  and  it  must  recite  such  refusal  or  neglect. 
Me  John  Doe  (1893),  3  Can.  Cr.  Cas.  370  (Que.). 

A  warrant  of  cmnmitment  by  a  justice  for  default  in  finding  sureties 
to  keep  the  peace  must  show  on  its  face  that  the  complainant  feared 
bodily  injury  because  of  the  defendant's  throat,  and  that  the  complaint 
was  not  made  nor  sureties  required  by  the  complainant  from  any  malice 
or  ill-will,  but  merely  for  the  preservation  of  his  person  from  injury. 
Code  lorm  48;  B.  v.  John  McDonald  (1897),  2  Can.  Cr.  Cas.  64. 

•  Belease  from  imprisonment] — After  two  weeks'  imprisonment  in  de- 
fault of  finding  sureties,  the  defendant  may  apply  to  a  judge  of  a 
superior  court  under  Code  sec.  1059  for  a  release.  R.  v.  Mitchell,  13 
Can.  Cr.  Cas.  344  (Y.T.). 

Beview  of  order  requiring  sureties  for  the  peace] — ^An  appeal  does 
not  lie  under  see.  749  from  a  justice's  order  made  under  sec.  748  (2) 
requiring  a  person  to  find  sureties  to  keep  the  peace.  B.  v,  Mitchell, 
13  Can.  Cr.  Cas.  344  (Y.T.) ;  R.  v.  Doyle,  12  Can.  Cr.  Cas.  69;  but 
presumably  the  entire  question  of  punishment  would  be  reviewable  where 
the  finding  of  sureties  wae  '*  in  addition  to  or  in  lieu  of  any  other 
sentence "  in  a  summary  conviction  matter  by  virtue  of  sub-sec.   (1 ) . 

Sec.  761,  as  to  stated  cases  by  justices  on  questions  of  law,  would 
seem  to  be  available  to  review^  on  a  point  of  law  or  excess  of  jurisdiction 
only,  an  order  made  under  sec.  748;  Lort  v.  Hutton  (1876)  45  L.J.M.C. 
95;  33  L.T.  7.30.  While  it  is  not  a  "conviction,"  it  is  an  "order,  deter- 
mination or  other  proceeding  of  a  justice,"     See,  761. 

The  court  may,  on  habeas  corpus,  examine  the  allegations  iii  the 
complaint,  and  if  they  are  on  the  faco  of  them  insufficient,  may  dis- 
charge the  prisoner  held  for  default  of  sureties  and  supersede  the  com- 
mttment  as  made  without  jurisdiction;  R.  v.  Dunn,  12  A.  4^  E.  599; 
but  not  to  review  the  deeision  of  the  justice  as  to  the  construction  of 
the  threats.  B.  v.  Tregarthen,  5  B.  &  Ad.  678.  And  it  seems  probable 
that  the  court  has  jurisdiction  to  bring  up  on  certiorari  the  order  re- 
quiring sureties  and  the  recognizance,  if  any,  entered  into,  and  to  quash 
the  order  if  the  evidence  was  insufficient  to  maintain  it.  R.  v.  London- 
derry Justices,  28  L.B.  Irish  440;  Bent  v.  Ingle  (1878)  66  L.T.N.  138. 

Espovery  of  costs] — See  Code  sees.  736  and  738. 

Action  for  maliciously  and  without  cause  requiring  sureties  for  the 
peace] — It  is  an  actionable  wrong  to  falsely  and  maliciously  cause  a 
person  to  be  required  to  find  sureties  for  the  peace.  Steward  v.  Gromett, 
7  C.B;N.S.  191,  29  L.J.C.P.  170. 

Perjury  in  respect  of  false  charge  of  threats] — Upon  a  charge  of 
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perjury  in  respect  of  testimony  given  before  a  justice  on  requiring 
sureties  to  keep  the  peace  the  false  statementa  may  be  proved  by  oral 
testimony,  although  not  recorded  in  the  minutes  of  evidence  then  made 
by  the  magistrate.    R.  v.  Doyle,  12  Can.  Or.  Cas.  69. 

ForfeiiuTe  of  a  peace  recognizance  in  Quebec'] — Forfeiture  and  estreat 
of  a  recognizance  to  keep  the  peace  which  had  been  required  on  proof 
of  'threats  imder  sub-sec.  (2)  of  Code  sec.  748  may,  in  the  province  of 
Quebec,  be  applied  for  by  another  individual  than  the  first  complaining 
party  or  the  party  threatened,  as  the  case  may  be ;  and  this  without  the 
intervention  of  any  public  authority  or  crown  officer.  B.  v.  Walker,  23 
Can.  Cr.  Cas.  179  (Que.). 

Form  of  complaint  by  the  party  threatened,  for  sureties  for  the 
peace] — Code  form  48,  following  sec.  1152. 

Form  of  recognizance  to  keep  the  peace] — Code  form  49,  following 
sec.  1152. 

Form  of  commitvient  in  default  of  sureties] — Code  form  60,  follow- 
ing sec.  1152. 

Blackmail,  threats  and  intimidation] — See  sees.  216  {h),  265,  332. 
450,  451,  452,  453,  454,  501,  516,  538,  578,  748. 

Sureties  on  summary  trial  of  indictable  offence] — Where  the  magis- 
trate is  acting  under  Part  XVI  of  the  Code  (the  summary  trials  elauses) 
sec.  1058  will  apply  with  more  extended  powers  as  to  the  time  for  which 
the  sureties  to  keep  the  peace  will  be  required  from  the  accused. 

British  Columbia] — For  the  forms  applicable  on  exhibiting  artideo 
of  the  peace  in  the  Supreme  Court  of  British  Columbia  see  the  B.C. 
Crown  Rules  (civil) ;  and  note  to  Code  sec.  576. 

Appeal. 

Appeal  in  summary  conviction  matter. 

749.  Unless  it  is  otherwise  provided  in  any  special  Act  under 
which  a  conviction  takes  place  or  an  order  is  made  by  a  justice 
for  the  payment  of  money  or  dismissing  an  information  or  com- 
plaint, any  person  who  thinks  himself  aggrieved  by  any  sucli 
conviction  or  order  or  dismissal,  the  prosecutor  or  complainant, 
as  well  as  the  defendant,  may  appeal, — 

(a)  in  the  province  of  Ontario,  when  the  conviction 
adjudges  imprisonment  only,  to  the  Court  of  General 
Sessions  of  the  Peace;  and  in  all  other  cases  to  the 
Division  Court  of  the  division  of  the  county  in  whicli 
the  cause  of  the  information  or  complaint  arose; 

(&)  in  the  province  of  Quebec,  to  the  Court  of  King's 
Bench,  Crown  side; 
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(c)  in  the  provinces  of  Nova  Scotia,  New  Brunswick  and 

Manitoba^  to  the  county  court  of  the  district  or 
county  where  the  cause  of  the  information  or 
complaint  arose ; 

(d)  in  the  province  of  British  Columbia,  to  the  county 

court,  at  the  sitting  thereof  which  shall  be  held  near- 
est to  the  place  where  the  cause  of  the  information 
or  complaint  arose ; 

(e)  in  the  province    of    Prince    Edward    Island,  to    the 

Supreme  Court; 

(/)  in  the  province  of  Saskatchewan  or  the  province  of 
Alberta,  to  the  district  court  at  the  sittings  thereof 
which  shall  be  held  nearest  to  the  place  where  the 
cause  of  the  information  or  complaint  arose; 

{(f)  in  the  Northwest  Territories,  to  a  stipendiary  magis- 
trate; and, 

(h)  in  the  Yukon  Territory,  to  a  judge  of  the  Territorial 
Court. 

2.  (Repealed  by  Canada  Statutes,  1908,  chap.  18.) 

3.  In  the  case  of  the  provinces  of  Saskatchewan  and  Alberta, 
and  of  the  Northwest  Territories  and  the  Yukon  Territory,  the 
judge  or  stipendiary  magistrate  hearing  any  such  appeal  shall  sit 
without  a  jury  at  the  place  where  the  cause  of  the  information 
or  complaint  arose,  or  at  the  nearci^t  place  thereto  where  a  court 
is  appointed  to  be  held. 

Oriptn]— Bee.  879,  Code  of  1892  j  51  Vict.,  ch.  45,  sec.  7;  62  Vict., 
ch.  45,  sec  6;  4-5  Edw.  VII,  Can.,  eh.  3,  sec.  16;  ch.  10,  sees.  1  and  2, 
ch.  27,  aee.  8;  ch.  42,  sec.  16;  B.S.C.  1906,  ch.  146,  sec  749;  6-7  Edw. 
VII,  Can.,  ch.  45,  sec.  6;  7-8  Edw.  VII,  Can.,  eh.  18,  see.  9. 

Offences  under  federal  lawl — The  application  of  sec.  749  and  of 
Part  XV  generally  is  controlled  and  declared  by  sec.  706.  But  the 
same  procedure  is  by  sec.  797  declared  to  apply  to  the  limited  appeal 
which  that  section  affords  on  certain  summary  trials  for  indictable 
offences.  And  in  many  of  the  provinces  of  Canada,  the  procedure  of 
appeal,  as  well  as  of  <trial,  under  Part  XV  has  been  adopted  in  whole 
or  in 'part  by  provincial  statute  with  reference  to  infractions  of  penal 
statutes  of  the  province. 

An  appeal  in  Quebec  under  a  pre-conf ederation  statute  of  the  former 
"province  of  Canada"  relating^  wholly  to  matters  within  the  present 
jurisdiction  of  the  Quebec  legislature  is  controlled  by  provincial  and 

1031 


Iil4»]  Criminal  Code  (Part  XV) 

aot  federal  law.  Burroughs  v.  Paradis,  (1915)  24  Que.  K.B.  :US,  24 
Can.  Cr.  Cas.  343;  Town  of  Scotatown  v.  Beauchosne,  5  Quo.  Q.B.  554; 
The  Queen  v-  Joseph,  6  Can.  Cr.  Cas.  144,  11  Quo.  Q.B.  211 ;  Lecours  v. 
Hartubise,  2  Can.  Cr.  Cas.  521,  8  Que.  Q.B.  439;  Superior  v.  Montreal, 
B.  V.  Superior,  3  Can.  Cr.  Cas.  379,  9  Que.  Q.B.  138,  and  The  Queen  v. 
Bacine,  3  Can.  Cr.  Cas.  446,  9  Que.  Q.B.  134. 

Competency  of  inferior  appellate  courts  designated  although  not 
constituted  with  erifninal  jurisdiction] — Where  the  Parliament  of  Canada 
has  directed  by  statute  that  a  provincial  court  may  adjudicate  on  cer- 
tain matters  within  federal  legislative  power,  no  provincial  legislation 
is  necessary  in  order  to  enable  effect  to  be  given  to  the  federal  enact- 
ment ;  re  Vancini,  34  S.C.B.  621,  8  Can.  Cr.  Cas.  228 ;  Gallagher  v.  Ven- 
nesland,  [1917]  1  W.W.B.  860,  863,  27  Can.  Cr.  Cae.  360  (Alta,).  The 
constitution  of  the  courts  is  a  provincial  matter  under  the  B.N.A.  Act; 
but  if  the  court  has  already  been  constituted  by  the  province,  the  added 
duties  may  be  conferred  by  federal  legislation.  Ibid.  For  the  sake 
of  conformity  these  are  usually  included  also  in  a  provincial  statute. 

Effect  of  appeal  on  other  remedies'] — The  statement  of  a  case  under 
sec.  761  is  one  form  of  appeal  from  a  justice,  and  certiorari  is  pro- 
hibited if  the  defendamt  has  **  appealed  "  (sec.  1122).  This  applies  both 
to  the  summary  conviction  and  to  the  order  made  on  appeal  where  the 
appeal  is  taken  to  a  district  or  county  court  under  sec.  749.  Sec.  1122. 
And  any  right  of  appeal  which  a  party  may  have  under  sec.  749,  is 
taken  to  have  been  abandoned  if  he  obtains  a  stated  case  under  sees. 
761-764.    Code  sec.  769. 

When  appeal  not  the  appropriate  remedy] — ^An  appeal  from  a  sum- 
mary conviction  is  a  re-hearing  upon  the  merits  (sec.  754) ;  and  although 
the  court  appealed  to  is  to  be  the  absolute  judge  as  well  of  the  facts 
as  the  "law"  (sec.  752)  in  respect  to  the  conviction  or  order  appeale<l 
from,  it  is  said  that  the  word  **  law  "  jn  this  connection  refers  to  the 
law  applicable  to  the  facts  adduced  in  support  of  or  against  the  proof 
of  the  charge  and  that  if  the  defendant  wishes  to  attack  the  juriadie- 
tion  of  the  magistrate  over  the  person  on  the  ground  of  an  illegal 
arrest  without  warrant,  recourse  should  be  had  to  certiorari  or  habeas 
corpus  and  not  to  an  appeal  which  in  itself  is  a  submission  to  a  re- 
hearing "upon  the  inerits  "  (sec.  754).  Ee  Buggies,  35  N.S.B.  57,  5 
Can.  Cr.  Cas.  163;  Band  v.  BockweU,  2  N.8.D.  199;  B.  v.  Miller  (1913) 
25  W.Li.B.  296  (Alta.).  It  is  to  be  noted  that  there  was  a  referenoe^of 
the  latter  case  to  the  court  en  bane  but  this  was  never  proceeded  with. 

Any  person  who  thinks  himself  aggrieved] — ^The  phrase  **  person  who 
thinks  himself  aggrieved "  means  no  more  than  if  it  read  "  person 
aggrieved,"  except  possibly  to  convey  the  idea  that  the  appellate  tribunal 
and  not  the  lower  one  is  to  determine  whether  or  not  he  has  the  neces- 
sary status  to  complain  that  the  decision  sought  to  be  appealed  from 
was  wrong. 
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The  use  of  some  such  phraBeoIogy  as  **  person  aggrieved,"  "  person 
who  feels  aggrieved "  or  **  person  who  thinks  himself  aggrieved  **  is 
intended  to  exclude  a  stranger  to  the  proceedings  from  taking  an  appeal 
in  a  matter  with  which  he  had  no  concern.  B.  v.  Frankforth,  (1904) 
8  Can.  Cr.  Cas.  57.  In  a  private  prosecution  a  stranger  might  desire 
to  intervene  if  he  could  because  of  enmity  against  the  respondent  or 
the  magistrate,  or  from  other  ulterior  motives  than  the  rectification  of 
the  decision  appealed  against,  but  this  is  not  permitted  as  the  appeal 
can  be  taken  only  by  a  person  who  would  be  "  aggrieved  "  if  the  de- 
cision appealed  from  happened  to  be  wrong.  Bobinson  v.  Currey,  L.R. 
7  Q.B.  465.  The  person  appealing  must  have  *'  legal  ground  for  saying 
he  is  aggrieved."  Harrup  v.  Bayley,  6  Ell.  &  B.  218 ;  Boycc  v.  Higgins, 
23  L-J.C.P.  5;  Verdin  v.  Wray,  2  Q.B.D.  608.  46  L.J.M.C.  171;  HoUis  v. 
Marshall,  23  L.J.  Exch.  235;  Drapers  Go.  v.  Haddon,  57  J.P.  200,  9 
Times  L.B.  36 ;  Garrett  v.  Middlesex  Justices,  53  L. J.M.C.  81,  12  Q.B J). 
620;  B.  v.  Andover  Justices,  55  L.J.M.O.  23,  16  Q.B.D.  711. 

The  convicted  person  being  directly  affected  by  the  conviction  wonld 
be  a  '•  person  aggrieved  "  if  the  conviction  were  wrong,  but  in  case  there 
had  been  no  conviction  and  no  order  for  costs  against  the  private 
prosecutor  it  would  not  follow  that  in  all  cases  and  all  circnmstances  the 
prosecutor  could  claim  to  have  been  "  aggrieved "  by  the  dismissal  of 
the  complaint.  R.  v.  London  County  Justices,  (1890)  25  Q.B.D.  357, 
59  L.J.M.C.  146.  Hence  the  express  inclusion  of  "the  prosecutor  or 
complainant,"  as  well  as  the  defendant,  in  the  first  paragraph  of  see. 
74». 

Although  a  person  lays  «  complaint  as  the  agent  of  a  society,  it 
does  not  follow  that  the  society  has  a  status  to  appeal  in  its  own  same 
on' the  complaint  being  dismissed;  but  the  complainant  persosally  may 
appeal  as  he  is  specially  recognised  by  sec.  749  as  a  person  entitled  to 
appeal.  Canadian  Society  v.  Lauzon,  (1899)'  5  Bev.  de  Jur.  259,  4  Can* 
Cr.  Cas.  354  (Que.). 

A  {K'rson  who  has  pleaded  "  guilty "  to  a  charge,  and  has  been 
sumaiftrily  convicted,  may  raise  a  question  of  law  in  au  appeal  under 
sec.  749,  but  on  such  appeal  his  former  plea  of  "  guilty "  estops  him 
from  calling  upon  the  respondent  to  prove  his  guilt.  So  far  as  his  guiK 
or  innocence  is  concerned  he  is  not  a  "  party  aggrieved  "  within  the 
moaning  of  sec.  749.    B.  v.  Brook,  5  Terr.  L.B.  369,  7  Can.  Cr.  Cas.  216, 

Compare  Harris  v.  Cooke  (1919)  88  L.J.K.B.  253. 

Effect  of  stated  ease] — If  a  stated  case  is  taken  on  a  point  of  law 
under  sec.  761,  the  right  of  appeal  under  sec.  749  is  gone  ms  regards  the 
person  for  whom  the  case  is  stated.    Sec.  769. 

Restriction  on  certiorari  wh^re  sinnmarif  canviction  affirmed  on 
appeal^ — Code  sec.   1121. 

Yukon  Ttrritory] — Sub-sec.  *?  corri'spondH  with  hoc  104  of  the  Yukon 
Act,  B.S.C.,  ch.  {}?,. 

Order  on  findinf/  sureties  to  keep  the  peace] — Hcf  note  to  ser.  748. 
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An  order  to  find  sureties  is  not  a  "  conviction."    B.  y.  Mitchell,  13  Can. 
Or.  Gas.  344 ;  R.  v.  Doyle,  12  Can.  Cr.  Cas.  69. 

Same  procedure  on  appeals  from  two  justices  trying  for  theft  under 
$10,  under  sec.  773(a)] — Code  sec.  797. 

Same  procedure  on  appeals  in  disorderly  Jumse  cases  tried  hy  two 
justices  under  sec.  773  (/)]— See  Code  sees.  228,  229a,  797. 

Court  sitting  nearest  to  the  place  where  the  cause  of  complmni 
arose'] — The  jurisdiction  is  limited  in  some  of  the  provinces  to  a  county 
or  district  court  the  sessions  of  which  are  held  nearest  to  the  place 
where  the  cause  of  the  information  or  complaint  arose.  The  distance 
is  to  be  measured  by  a  straight  line  regardless  of  the  recognised  mode 
of  travel.  Fanchaux  v.  Qeorgett,  (1915)  9  W.W.B.  458, 8  Sask.  L.B.  325, 
25  Can.  Cr.  Cas.  76,  32  W.L.B.  863,  (Sask.)  reversing  B.  v.  Georgette 
23  Can.  Cr.  Cas.  341  (Sask.).  While  the  court  will  take  judicial  notice 
that  B  city  or  town  is  within  a  particular  judicial  district,  it  has  not 
to  take  judicial  notice  of  the  distance  of  one  place  from  another;  Col- 
lison  V.  Kokatt,  (1915)  8  W.W.B.  561,  8  Sask.  L.B.  167,  24  Can.  Cr. 
Cas.  151.  Evidence  should  be  put  in  to  prove  the  distance  and  so  show 
that  the  appeal  is  being  taken  to  the  proper  court.  Collison  v.  Eokait, 
supra.  In  a  matter  going  to  the  jurisdiction  the  court  has  to  be  satisfied 
of  its  jurisdiction,  and  it  is  therefore  well  to  call  a  witness  in  proof 
of  the  sitting  being  the  nearest  to  the  place  or  county  or  district,  as 
the  case  may  be,  according  to  the  paragraph  of  sec.  749  which  may  be 
applicable  to  the  particular  province;  and  this  although  the  respondent's 
counsel  admits  the  fact,  unless  the  judge  hearing  the  appeal  also  eon- 
cedes  that  he  will  take  notice  of  the  fact  as  a  matter  of  common 
knowledge. 

In  case  of  doubt  as  to  which  is  the  nearer  place  of  sittiiig,  it  niay 
be  advisable  to  give  two  notices  of  appeal,  one  for  each  place.  See 
B.  V.  Deer,  [1919]  1  W.W.B.  410  (Sask.). 

Waiving  right  of  appeal] — There  may  be  circumstances  under  which 
the  right  of  appeal  may  be  waived  by  the  appellant's  conduct;  B.  v. 
Neuberger,  9  B.C.B.  272,  6  Can.  Cr.  Cas.  142;  as  by  paying  in  fine  in 
acquiescence  with  the  decision  appealed  against  without  protest;  B.  t. 
Neuberger,  supra.  But  the  right  is  not  to  be  held  to  be  waived  if  a 
protest  is  made ;  ex  parte  Mason  13  U.C.C.P.  15 ;  or  if  payment  is  com- 
pelled as  where  there  is  a  liability  to  immediate  imprisonment  in  de* 
fault.    B.  V.  Tucker,  10  Can.  Cr.  Cas.  217. 

I'roeednre  on  appeals— Notice  of  appeal. — On  conviction  witli  im- 
prisonment appellant  remains  in  custody  or  gives  recognis- 
ance or  deposit. — Becognisance  to  valne  of  property,  wlien. 

750.  Tailless  it  is  otherwise  provided  in  the  special  Act, — 
(a)   if  a  conviction  or  order  is  made  more  than  fourteen 
days  before  a  sittings  of  the  court  to  which  an  appeal 
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is  given,  such  appeal  shall  be  made  to  thai  sittings ; 
but  if  the  conviction  or  order  is  made  within  fourteen 
days  of  a  sittings  the  appeal  shall  be  made  to  the 
second  sittings  next  after  such  conviction  or  order: 
Provided  that  in  the  province  of  Nova  Scotia  the 
appeal  shall  be  to  a  sittings  of  the  court  'in  the  county 
where  the  cause  of  the  information  or  complaint 
arose ;  in  the  one  case  to  the  sittings  next  after  and 
in  the  other  to  the  second  sittings  after  the  conviction 
or  order; 

( h )  the  appellant  shall  give  notice  ol  his  intention  to  appeal 
by  filing,  in  the  oflRce  of  the  clerk  of  the  court 
appealed  to,  a  notice  in  writing  setting  forth  with 
reasonable  certainty  the  conviction  or  order  appealed 
against,  and  the  court  appealed  to,  within  ten  days 
after  the  conviction  or  order  wmplained  of,  and  by 
serving  the  respondent  and  the  justice  who  tried  the 
case  each  with  a  copy  of  such  notice. 

(c)  the  appellant,  if  the  appeal  is  from  a  conviction  or 
•  order  adjudging  imprisonment,  shall  either  remain 
in  custody  until  the  holding  of  the  court  to  which  tlie 
appeal  is  given,  or  shall  within  the  time  limited  for 
filing  a  notice  of  intention  to  appeal,  enter  into  a 
recognizance  in  form  51  with  two  sufficient  sureties 
before  a  county  judge,  clerk  of  the  peace  or  justice 
for  the  county  in  which  such  conviction  or  order  has 
been  made,  condition^  personally  to  appear  at  the 
said  court  and  try  such  appeal,  and  to  abide  the  judg- 
ment of  the  court  thereupon,  and  to  pay  such  costs 
as  are  awarded  by  the  court ;  or  if  the  appeal  is  from 
a  conviction  or  order  whereby  a  penalty  or  sum  of 
money  is  adjudged  to  be  paid^  the  appellant  shall 
within  the  time  limited  for  filing  the  notice  of  inten- 
tion to  appeal,  in  cases  in  which  imprisonment  upon 
default  of  payment  is  directed  either  remain  in  cus- 
tody until  the  holding  of  the  court  to  which  the 
appeal  is  given,  or  enter  into  a  recognizance  in  form 
r>l  with  two  sufficient  sureties  as  hereinbefore  set  out, 
or  deposit  with  the  justice  making  the  conviction  or 

1036 


[§7^]  Ckiminal  Code  (Part  XV) 

order  an  amount  sufficient  to  cover  the  sum  so 
adjudged  to  I)c  paid,  together  with  such  further 
amount  as  such  justice  deems  sufficient  to  cover  the 
coKts  of  the  ai[)peal ;  and,  in  ca^es  in  which  imprison- 
ment in  default  of  payment  is  not  directed,  deposit 
with  such  justice  an  amount  sufficient  to  cover  the 
sum  so  adjudged  to  he  paid,  together  with  such  fur- 
ther amount  as  such  justice  deems  sufficient  to  cover 
the  costs  of  the  appeal ;  and  upon  such  recognizance 
being  entered  into  or  deposit  made  the  justice  before 
whom  sucli  recognizance  is  entered  into  or  deposit 
made  shall  liberate  such  person  if  in  custody ; 
(d)  in  case  of  an  appeal  from  the  order  of  a  justice  pur- 
suant to  sec.  637  for  the  restoration  of  gold  or  gold- 
hear  ijig  quartz,  or  silver  or  silver  ore,  the  appellant 
shall  give  security  by  recognizance  to  the  value  of  the 
said  property  to  prosecute  his  appeal  at  the  proper 
sittings  of  the  court,  and  to  pay  such  costs  as  are 
awarded  against  him. 

Origin}— Z4t  Geo.  V.  Can.,  ch.  13,  sec.  26;  8-9  Edw.  VII,  Can.,  ch.  9, 
soc.  2;  R.S.C.  1906,  ch.  146,  sec.  750;  4-5  Edw.  VII,  ch.  10,  sees.  3  and  4; 
Code  of  1892,  sec.  880;  53  Vict.,  Can.,  ch.  37,  sec.  24;  51  Vict.,  Can., 
ch.  45,  sec.  8. 

Status  of  the  justice  on  the  appeal] — It  would  seem  that  the  justice 
has  a  locus  standi  to  appear  as  he  is  served  with  notice  of  appeal  in  like 
manlier  as  the  "respondent"  specifically  named;  and  there  may  Ik? 
special  circumstances  in  some  cases  making  it  desirable  that  he  should 
do  so  even  at  the  risk  of  costs.  Ordinarily  ho  will  do  nothing  more  but 
transmit  the  notice  of  appeal  served  on  him  to  the  Department  of  the 
Attorney-General,  if  the  appeal  is  in  a  criminal  matter.  Although  served 
with  the  notice  of  appeal  the  justice  is  not  subject  to  an  order  for  costs 
if  he  does  not  appear  on  the  notice.  R.  v.  Goodall,  L.R.  9  Q.B.  557,  43 
L.J.M.C.  119. 

Tf  conviction  made  more  than  fmirteen  days  before  a  sittings] — In 
H.  v.  Johnston  (R.  v.  Judge  of  the  County  Court)  13  Can.  Cr.  Cas.  179, 
42  N.S.R.  537,  the  opinions  were  in  conflict  as  to  the  meaning  of  this 
phrase,  it  being  held  j)er  Townshend,  C.J.,  and  Meagher,  J.,  that  in 
computing  the  time  which  must  intervene  between  the  conviction  and 
the  sittings  of  the  court  hearing  an  appeal  under  Code  sec.  750,  the 
term  "more  than  14  days  before  the  sittings"  means  that  15  days  at 
least  must  intervene  between  the  date  of  conviction  and  the  date  fixed 
for  the  sittings;  but  held,  per  Russell,  J.:    The  term  "  more  than  14  days 
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before  the  aittings  "  means  that  14  days  only  need  intervene  between  the 
date  of  conviction  and  the  date  fixed  for  sittings. 

It  is  not  dear  whether  an  adjourned  sittings  is  to  be  considered  or 
not  in  ascertaining  whether  a  conviction  or  order  was  made  "  within 
fourteen  days  of  a  sitting."  See  Cotton  v.  Bombardier,  15  Que.  K.B.  7, 
sub  nam;  E.  v.  Bombardier,  11  Can.  Cr.  Cas.  216,  The  words  "the 
sittings  "  which  were  there  in  question  have  since  l>een  amended  to  read 
"a  sittings."     (Code  amendment  of  1909). 

In  Nova  Scotia  appeal  to  be  to  sittings  in  the  county,  etc] — This 
special  provision  introduced  by  the  Amendment  of  1909,  was  evidently 
intended  to  obviate  the  difficulty  incident  to  the  county  courts  for 
judicial  districts  in  that  province  exercising  jurisdiction  iu  more  than 
one  county  with  separate  sittings  in  each  county.  The  amendment 
ensures  that  the  appeal  is  to  be  talsen  to  the  sittings  fixed  for  the  county 
in  which  the  eoaplaint  arose,  although  there  may  be  a  prior  sittings  of 
the  same  "  court "  in  an  adjacent  county.  A  division  of  opinion  under 
the  former  law  had  arisen  in  B.  v.  Johnson  (B.  v.  Judge  of  County 
Court),  13  Can.  Cr.  Cas.  179,  42  N.S.B.  5*37. 

Appeal  to  be  lodged  in  due  form] — See  sec.  752,  also  sec.  755,  which 
refers  to  the  entering  of  the  appeal. 

Form  4»/  reoogniaa^nce  to  try  the  appeal] — Code  form  51,  following 
sec.  1152. 

Meturn  of  recognizance] — See  sec.  757.  The  appellant  should  see  that 
this  recognisance  is  returned  so  as  to  be  l^eforc  the  appellate  court  when 
he  is  called  upon  to  maintain  the  competency  of  the  appeaL  See  B.  v. 
Gray,  5  Can  Cr.  Cas.  24;  B.  v.  Hewa  (1915),  25  Can.  Cr.  Cas.  386 
(Bask.).     [Contra:  B.  v.  McKay,  21  Can.  Cr.  Cas.  211.] 

Transmitting  the  conviction  on  appeal] — See  sec.  757. 

Contents  of  notice  of  appeal  from  summary  conviction] — The  notice 
of  appeal  by  the  **  person  aggrieved  "  need  not  include  a  specific  state- 
ment that  the  appellant  is  a  "person  aggrieved''  (sec.  749)  by  the 
deeasMHi  appealed  against,  at  least  where  such  would  appear  otherwise; 
B.  V.  Auatiu  (1916)  25  Can.  Cr.  Cas.  446  (Man.);  Gates  v.  Benner,  9 
W.W.B.  190  (Sash.);  B.  v.  McKay,  23  W.L.B.  369,  21  Can.  Cr,  Cas. 
212  (Sask.) ;  as  whore  either  the  prosecutor  or  the  defendant  is  tho 
appellant.  B.  v.  Jordan,  9  B.C.B.  33,  5  Can.  Cr.  Cas.  438;  B.  v.  Hatt, 
(1915)  25  Can.  Cr.  Cas.  263  (N.8.).  Unless  the  statutory  form  of 
notiee  of  appeal  from  a  summary  conviction  indicates  that  it  should 
be  addressed  to  the  parties  to  be  affected  by  it ;  Keohan  v.  Cook,  1  Terr. 
L.B.  125;  Cragg  v.  Lamarsh,  3  Terr.  L.B.  91;  Hostettcr  v.  Thomas,  4 
Terr.  L.B.  224 ;  the  address  is  not  material  although  it  is  usual.  Bezau- 
con  V.  G.T.P.  Development  Co.,  [1917]  1  W.W.B.  436  (Alta.). 

The  sigBatoie  to  a  notice  of  appeal,  if  otherwise  complete  as  a 
notioe,  is  in  like  manner  a  non-essential  unless  demanded  by  the  statute 
or  a  statutory  form  or  rule  of  court  made  under  statutory  authority. 
Dezan^on  v.  G.T.P.  Development  Co.,   [1917]   1  W.W.B.  436   (Alta.); 
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B.  V  Nichol,  40  U.C.Q.B.  76  (Ont.) ;  B.  v.  Bryson,  10  Can.  Cr.  Caa.  398 
(N.B.).  Signature  in  the  name  of  the  solicitor,  described  as  solicitor 
for  the  appellant,  is  sufficient.  Bezancon  v.  G.T.P.  Development  Co.. 
supra. 

The  authority  to  give  the  notice  if  not  signed  by  the  appellant  him- 
self or  by  his  solicitor  should  be  proved.  In  Scott  v.  Dalphin  (1907) 
6  W.L.B.  371,  an  appeal  was  quashed  at  the  hearing  on  the  ground  that 
it  purported  to  be  signed  for  the  appellant  by  her  solicitor  per  a  third 
party  as  attorney,  such  party  actually  signing  being  the  advocate's  clerk. 
The  motion  to  quash  was  allowed  as  no  authority  for  the  clerk's  signa- 
ture was  proved,  thus  distinguishing  B.  v.  Kent  Justices,  42  L.J.M.C. 
112.  Wetmore,  J.,  held  that  while  the  notice  of  appeal  might  be  signed 
by  the  solicitor,  it  could  not  validly  be  signed  by  the  solicitor's  clerk 
"  unless  it  is  expressly  shown  that  he  had  authority  io  sign."  But  a 
notice  might  be  so  drawn  as  to  be  unintelligble  without  signature,  as 
where  it  refers  to  the  appellant  as  the  undersigned,  and  does  not  dis- 
close who  the  appellant  is.  The  notice  is  to  state  at  what  sittings  the 
appeal  will  be  heard.  B.  v.  Brimacombe,  (1906)  2  W.L.B.  53,  10  Can. 
Cr.  Cas.  168  (Sask.). 

Filing  notice  of  appeal  in  court  appealed  to] — The  time  limit  of  ten 
days  excludes  the  date  of  conviction  or  order,  but  if  the  tenth  day  falls 
on  Sunday  the  notice  may  be  given  on  the  Monday.  B.S.C.  1906,  ch.  1, 
sec.  31  (h) ;  B.  v.  Trottier,  25  W.L.B.  663,  22  Can.  Cr.  Cas.  102;  Scott  v. 
Dickson,  1  P.B.  666  (Ont.).  It  must  be  filed  within  the  time  not  merely 
mailed  or  otherwise  transmitted,  so  that  it  would  reach  the  filing  office 
in  the  ordinary  course.  B.  v.  Green  (1912)  22  Can.  Cr.  Cas.  155  (B.C.). 
Serving  the  notice  of  appeal] — In  the  interpretation  of  Code  sec. 
750,  which  gives  directions  as  to  the  notice  of  appeal  on  appealing 
from  a  summary  conviction  there  may  be  ground  for  difference  of 
opinion  as  to  the  necessity  of  serving  the  notice  of  appeal  within  the 
ten  days.  It  is  clear  that  the  notice  of  appeal  must  be  filed  in  the  office 
of  the  clerk  of  the  court  appealed  to,  "within  ten  days  after  the  con- 
viction or  order  complained  of."  This  requirement  is  supplemented  by 
the  addition  of  the  words:  "and  by  serving  the  respondent  and  the 
justice  who  tried  the  case  with  a  copy  of  such  notice."  Commonly  all 
this  may  be  douQ  within  the  ten  days,  but  it  may  be  that  either  the 
prosecutor  or  the  trial  justice  may  be  away  from  the  district  so  that 
service  of  both  within  the  ten  days  would  not  be  practicable.  The  law 
requires  in  any  case  that  where  a  right  of  appeal  is  given  the  acts 
required  to  be  done  by  a  party  in  order  to  entitle  him  to  appeal  must 
be  done  by  him  with  reasonable  strictness.  Gallagher  v.  Vennesland, 
[1917]  1  W.W.B.  860,  27  Can.  Cr.  Cas.  360  (Alta.).  On  the  other  hand 
a  person  does  not  forfeit  his  right  of  appeal  unless  he  omits  to  do  some 
act  which  he  is  expressly  required  to  do  in  order  to  retain  that  right. 
Gallagher  v.  Vennesland,  [1917]  1  W.W.B,  860  (Alta.).  In  that  case 
it  was  held  that  Code  sec.  750  (b)  does  not  make  it  obligatory  that  the 
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notice  of  appeal  should  be  served  upon  the  respondent  and  the  convict- 
ing justice  within  ten  days  after  the  conviction.  The  notice  must  be 
filed  within  that  time  and  a  time  limit  is  thereby  fixed  so  that  the 
opposing  party  may  search  in  the  clerk's  office  and  ascertain  whether 
an  appeal  has  been  launched.  Gallagher  v.  Vennesland,  supra.  See  to 
the  same  effect,  B.  v.  McDermott,  7  W.W.B.  165,  23  Can.  Gr.  Gas.  252 
(Sask.).  No  reference  is  made  in  the  Gallagher  case  to  a  prior  decision 
of  the  same  court  in  B.  v.  Wong  Tun,  (1916)  10  W.W.B.  15,  26  Gan. 
Cr.  Gas.  8  (Alta.),  where  Simmons,  J.,  delivering  the  opinion  of  the 
Supreme  Gourt  of  Alberta,  said:  "Sub-see.  (&)  of  sec.  750  of  the 
Gode  requires  notice  of  intention  to  appeal  to  be  served  upon  the  respon- 
dent and  upon  the  magistrate  within  ten  days  after  the  conviction  or 
order  complained  of."  In  B.  v.  Wong  Tun,  supra,  the  application  was 
by  the  Grown  for  a  mandamus  to  re-open  the  dismissal  of  an  appeal 
and  the  excerpt  above  given  related  to  that  part  of  the  decision  which 
held  that  any  objection  on  the  ground  of  want  of  service  of  notice  on 
the  Attorney-General,  if  required  at  all,  had  been  waived  by  failure  to 
object. 

In  B.  V.  Martinuik  (1914)  6  W.W.B.  405  (Sask.),  sub  nom.  B.  v. 
Prokopate,  23  Gan.  Gr.  Gas.  189,  7  Sask.  L.B.  95,  it  was  assumed  that 
the  notice  of  appeal  must  be  served  within  the  ten  days,  and  it  was 
held  that  oral  testimony  was  admissible  to  show  -the  date  on  which  the 
conviction  actually  took  place  where  it  was  claimed  that  the  conviction 
had  been  ante-dated.  If  the  trial  was  before  two  or  more  justices,  both 
or  all  should  be  served.  B.  v.  Edelston,  17  Gan.  Gr.  Gas.  155;  Hostetter 
V.  Thomas,  4  Terr.  L.B.  224. 

Notice  of  appeal  served  on  the  substitute  for  the  time  being  of  a 
public  officer  who  was  the  respondent,  has  been  held  valid.  B.  v.  Trottier, 
22  Gan.  Gr.  Gas.  102,  25  W.L.B.  663. 

Cash  deposit  vMtead  of  reoognieanee  on  appeai] — If  the  justice  accepts 
a  cheque  as  the  equivalent  of  money  for  the  cash  deposit  on  an  appeal, 
it  will  be  sufficient  in  the  event  of  the  cheque  being  paid  when  presented. 
Bezancon  v.  G.T.P.  Development  Go.,  [1917]  1  W.W.B.  436,  439  (Alta.). 
But  the  justice  could  not  dispense  with  the  deposit  nor  accept  in  lieu 
thereof  something  that  customarily  does  not  pass  as  money.  Bezancon 
V.  G.T.P.  Development  Go.,  supra.  (A  diamond  ring  cannot  be  accepted 
as  a  deposit.     Dictum,  per  Beck,  J.). 

Where  imprisonment  in  default  is  not  directed,  a  deposit  must  be 
made;  a  recognizance  cannot  bo  substituted.  Switzer  v.  Foichuk,  [1919] 
1  W.W.B.  396  (Sask.). 

What  are  conditions  precedenf] — Non-compliance  with  regulations  as 
to  appeal  may  in  some  cases  deprive  the  appellate  court  of  jurisdiction; 
the  court  is  to  ascertain  from  the  construction  of  the  regulations  and 
the  statute  whether  a  regulation  that  notice  of  appeal  shall  be  in  a 
prescribed  form  is  directory  or  imperative.  B.  v.  Lincolnshire  Appeal 
Tribunal,  Ex  parte  Stubbins  [1917]  1  E:.B.  1 ;  Lockhart  v.  St.  AlbanSi 
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21  Q.B.D.  188;  Se  West  Jewell  Tin  Mining  Co.,  8  Gh.  D.  806.  Segola- 
tions  have  in  some  cases  been  held  to  be  imperative  as  to  part  and 
direetory  as  to  part.  Hughes  v.  Wavertree  Local  Board,  10  Times  L.B. 
357. 

An  objection  going  to  the  jurisdiction  may  be  raised  at  any  time. 
R.  V.  Crouch,  35  U.C.Q.B.  433  (Ont.). 

If  the  lack  of  jurisdiction  appears  on  the  face  of  the  proceedings, 
the  respondent  cannot  effectually  waive  it  and  prohibition  would  lie. 
Alderson  v.  PaUister,  70  L.J.K.B.  935;  B.  v.  DoUver  Mining  Co.  10  Can. 
Cr.  Cas.  405;  Clarke  v.  Knowles  (1918)  87  L.J.K.B.  189. 

Where  literal  covipliance  with  condition  precedent  is  impossible] — 
Even  a  condition  precedent  to  an  appeal  may  be  dispensed  with  when 
compliance  is  impossible  in  the  nature  of  things  or  when  it  is  imprac- 
ticable, but  the  onus  is  upon  the  person  seeking  to  bo  relieved  from 
the  condition  to  prove  such  impossibility  or  impracticability  and  to  show 
that  this  condition  arose  without  any  default  on  his  part.  B.  v.  Hewa, 
9  W.W.B.  689,  (Sask.)  distinguishing  Wills  v.  McSherry,  [1913]  1  K3. 
20,  82  L.J.K.B.  71,  and  disapproving  B.  v.  McKay,  21  Can.  Cr.  Cas.  211 ; 
and  see  £€  McNeill  and  Saskatchewan  Hotel  Co.,  17  W.L.B.  7;  B.  v. 
TnrnbuU,  2  Sask.  L.B.  186;  B.  v.  Mack  Sing,  (1915)  25  Can.  Cr.  Cas. 
158,  32  W.L.B.  649  (Sask.)  ;  B.  v.  Lincolnshire  Appeal  Tribunal,  (1917) 
86  L.J.K.B  292.  'So  on  an  appeal  from  a  summary  conviction,  if  the 
return  of  the  racognizance  had  not  been  made  by  the  justices  within  the 
time  limit  nor  was  it  shown  that  they  had  been  asked  to  make  the  return, 
the  appeal  is  not  filed  in  due  form.  B.  v.  Hewa,  9  W.W.B.  689  (Saak.). 
In  the  last  mentioned  case  it  was  suggested  that  had  the  justices  been 
asked  to  return  the  recognizance  and  had  refused  or  neglected  to  do  so, 
it  might  be  necessary  to  obtain  a  mandamus  order  against  them  before 
getting  the  benefit  of  the  maxim  **  lex  nan  cogU  ad  imposaibUia  ttut 
inutiliar  Ibid,  at  693.  Compare  B.  v.  Deer,  [1919]  1  W.W.B.  410 
(Bask.). 

But  in  re  Kwong  Wo,  (1893)  2  B.C.B.  336,  it  was  held  tluit  the 
hearing  of  the  appeal  would  not  be  prevented  by  the  failure  of  the 
justice  to  return  the  conviction  after  being  required  to  do  so. 

Trovinq  service  of  notice  of  appeal} — The  appellant  is  to  serve  both 
the  respondent  and  the  justice  with  a  copy  of  the  notice.  The  proof 
of  service  of  the  notice  of  appeal  upon  the  justice  should  be  more  than 
evidence  that  some  one  of  the  name  of  the  justice  was  served;  there 
should  l»c  evidence  that  tlie  por.son  served  was  the  justice  of  the  peace 
who  tried  the  case.  Pahknla  v.  Hannuksela  (1912)  2  W.W.B.  911,  22 
Can.  Cr.  Cas.  247  (Sask.) ;  B.  v.  Gray,  5  Can.  Cr.  Cas.  24.  It  may  l>e 
made  by  afiidavit  instead  of  calling  a  witness  on  the  return  day  of  the 
appeal  to  prove  service.     R.  v.  Curran,  22  Can.  Cr.  Cas.  388. 

Failure  to  give  rccognizancc'\ — The  giving  of  security  is  an  essential 
part  of  the  appeal,  and  unless  it  be  done  in  the  manner  required  by 
statute,  the  giving  of  a  notice  of  appeal   will  l^  unavailing  and  the 
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eomviction  nay  be  prosecuted  as  if  no  notice  had  been  given.  B.  v. 
Joseph,  11  Que.  K.B.  211,  6  Can.  Cr.  Cas.  144. 

If  imprisonment  is  imposed  by  the  conviction  as  a  direct  punish- 
ment for  the  offence,  sub-see.  (o)  is  explicit  in  requiring  that  a  recog- 
Bixance  shall  be  given  or  the  defendant  shall  remain  in  custody.  A 
deposit  of  cash  in  lieu  of  a  recognizance  is  not  then  authorized.  B.  v. 
Fraser,  42  N.8.B.  202.  If  an  appeal  has  been  irregularly  entered  not- 
withstanding that  the  appellant  condemned  to  imprisonment  had  not 
given  the  necessary  recognizance,  the  validity  of  the  entry  of  the  appeal 
is  to  be  questioned  only  by  a  direct  and  substantive  application,  as  by 
a  motion  to  the  district  court  to  quash  the  appeal;  B.  v.  Gregg,  (1913) 
4  W.W.B.  1345,  1346  (Alta.) ;  or  by  an  application  to  the  superior  court 
for  prohibition;  B.  v.  Gregg,  (1913)  supra;  or  by  certiorari  to  the  super- 
ior court  in  a  proper  case.  B.  v.  Gregg,  (1913)  supra.  Certiorari  might 
be  applicable  if  the  appeal  has  been  disppsed  of  without  jurisdiction; 
but  otherwise  see  Cr.  Code  sees.  1121  and  1122. 

BeooffiUeanoe  as  a  stay  of  proceedings] — ^A  recognisance  given  in 
respect  of  the  fine  imposed  operates  as  a  stay  of  proceedings  for  enforc- 
ing the  pa3rment  of  the  fine  until  the  appeal  is  disposed  of.  Simington 
▼.  Colbourne,  (1900)  4  Terr.  L.B.  372;  B.  v.  Trottier,  22  Can.  Cr.  Cas. 
102.  In  cases  where  a  fine  is  imposed  and  in  default  of  payment  impris- 
onment, the  same  form  of  recognizance  (form  51),  applies  as  where 
impvisonment  in  the  first  instance  is  ordered,  the  conditions  being  (1)  to 
personally  appear,  (2)  to  try  the  appeal,  (3)  to  abide  the  judgment  of 
the  court  thereupon,  and  (4)  to  pay  costs  as  awarded.  The  condition 
as  to  abiding  the  judgment  of  the  court  may  mean  in  case  of  an  afiirm- 
ance  in  the  one  case  imprisonment  forthwith  and  in  the  other  payment 
of  the  fine  with  a  liability  to  imprisonment  in  default.  In  the  latter 
case  the  appeal  is  still  one  from  "  a  conviction  .  .  .  whereby  a 
penalty  ...  is  adjudged  to  be  paid"  (sub-sec.  (c)  ) ;  and  it  is  sub- 
mitted that  his  recognizance  must  (in  like  manner  as  if  he  made  a 
cash  deposit)  cover  both  the  penalty  and  the  costs  of  the  appeal.  There 
in,  however,  authority  for  the  contrary  proposition  that  the  imprisonment 
fixed  in  default  is  sufficient  security  for  the  payment  of  the  penalty, 
and  that  an  appeal  is  competent  if  the  recognizance  is  given  for  the 
costs  of  appeal  only  although  the  defendant  appealinp;  is  not  in  cuatoily 
for  the  default  and  there  has  been  no  distress  warrant  issued  as  directc<l 
by  the  conviction  to  levy  the  fine.  B.  v.  McDermott  (1914)  7  W.W.B. 
165  (Snsk.),  per  Newlands,  J. 

If  a  person  sentenced  to  imprisonment  upon  summary  conviction 
gives  a  recognizance  and  is  liberated  under  sec.  750  (a)  pending  an 
appeal  from  the  summary  conviction,  the  interval  until  his  return  to 
custody  will  not  count  on  the  term  of  imprisonment  as  affirmed  on  the 
appeal.    CoUette  v.  The  King,  16  Can.  Cr.  Cas.  281,  19  Que.  K.B.  124. 

On  re-hearing^  the  parttf  supporting  the  connction  to  prove  At* 
cms] — The  appeal  may  be  quashed  or  formally  abandoned,  but  othor- 
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wise  it  is  a  re-hearing  and  the  respondent  supporting  a  sammary  con- 
viction must  prove  his  case,  he  being  the  complaining  party.  R.  v. 
C^regg,  (1913)  4  W.W.B.  1345,  1348  (Alta.) ;  Olson  v.  Cameron,  12 
Can.  Cr.  Cas.  193  (Terr.). 

Appellanfs  liahiUty  for  costs'] — ^An  appellant  may  formally  abandon 
his  appeal  (sec.  750) ;  and  on  failure  to  prosecute  it  he  is  liable  to 
costs  (sec.  755). 

Power  to  adjourn  hearing  of  appeal] — An  appeal  properly  lodgeil 
from  a  summary  conviction  (sees.  749  and  750)  is  made  to  a  permanent 
and  continuing  court,  and  it  has  an  inherent  power  to  adjourn  in  addi- 
tion to  the  statutory  power  to  adjourn  from  one  sittings  to  another. 
R.  V.  Gregg,  4  W.W.R.  1344,  1347  (Alta.). 

Restrictions  on  certiorari  if  appeal  taken] — Sees.  1121  and  1122  con- 
tain special  restrictions  on  the  granting  of  certiorari  in  respect  of  sum- 
mary convictions  which  have  been  appealed  against.  But  if  the  notice 
of  appeal  is  void  for  irregularity,  oertiorc^i  is  not  barred.  R.  v.  Becker, 
20  Ont.  R.  676;  B.  v.  Caswell,  33  U.C.Q.B.  303  (Ont.).  Where  an  appeal 
had  lapsed,  certiorari  may  be  granted.  R.  v.  Delegarde,  ex  parte  Cowan, 
36  N.B.R.  503,  9  Can.  Cr.  Cas.  454 ;  R.  v.  Alf ord,  10  Can.  Cr.  Cas.  61. 

Certiorari  has  been  allowed  where  the  appeal  judge  wrongly  decided 
that  he  had  no  jurisdiction  to  hear  the  appeal.  R.  v.  Deer  [1919]  1 
W.W.R.  410  (Sask.). 

The  prior  service  of  a  notice  of  appeal  from  the  conviction  will  not 
prevent  certiorari  proceedings  attacking  the  jurisdiction  of  the  magis- 
trate; Davis  V.  Felnstein  (1915)  25  Man.  R.  507;  Johnston  v.  O'Reilly,  16 
Man.  R.  405,  12  Can.  Cr.  Cas.  218;  R.  v.  Starkey,  6  Man.  R.  589;  R.  ▼. 
Starkey,  7  Man.  R.  47,  489 ;  re  Ruggles,  35  N.S.R.  67 ;  but  the  certiorari 
proceedings  may  be  a  waiver  of  his  appeal.  Denault  v.  Robida,  10  Que. 
S.C.  199,  8  Can.  Cr.  Cas.  501. 

If  the  appeal  was  dismissed  on  the  ground  that  it  was  not  perfected 
and  without  a  consideration  of  the  merits,  the  conviction  may  still  be 
brought  up  on  certiorari  if  the  justice  acted  without  jurisdiction  as 
where  it  was  proved  before  him  that  the  title  to  land  was  in  dispute 
on  a  charge  of  destroying  a  line  fence.  R.  t.  O'Brien,  ex  parte  Roy,  38 
N.B.R.  109,  12  Can.  Cr.  Cas.  533. 

Inspection  and  Sale  Act] — Special  provision  as  to  appeals  under  Part 
Vni  of  the  Inspection  and  Sale  Act,  R.S.C.,  ch.  85,  relating  to  dairy 
products,  are  contained  in  sec.  317  of  that  Act.  Such  appeals  are  to  be 
brought  within  ten  days  after  the  date  of  conviction  and  the  trial  must 
be  within  thirty  days  from  the  date  of  conviction  unless  the  court  or 
judge  appealed  to  extends  the  time  beyond  such  thirty  days.  In  all 
respects  not  specially  provided  for  in  that  Act  the  procedure  under  Part 
XV  of  the  Code  shall  apply  so  far  as  applicable.  A  similar  regulation 
affects  appeals  under  Part  IX  of  the  Inspection  and  Sale  Act,  relating 
to  the  packing  of  fruit.    See  R.S.C.,  ch.  85,  sec.  335. 

Where  affidavit  of  merits  reqtiired  under  special  Act  as  a  eondition 
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0/  appeallSeQ  B.  ▼.  Curran,  22  Can.  Or.  Cas.  388  (Sask.) ;  B.  v.  Mar- 
shall (1915)  24  Can.  Cr.  Cas.  180,  31  W.L.B.  702;  B.C.  Game  Act,  1914, 
ch.  30,  sec.  56;  B.  v.  Labbe,  17  Can.  Cr.  Cas.  417  (Que.) ;  B.  v.  Hyndmau, 
17  Can.  Cr.  Cas.  469;  Quebec  Motor  Vehicles  Act,  6  £dw.  VII  (Que.), 
ch.  13;  B.  v.  McLeod,  4  Terr.  L.B.  513;  Cavanagh  v.  Mcllmoyle,  5 
Terr.  L.B.  235. 

Hearing  of  appeaL~Dl»posal  of  deposit*— Adjonrnlng  heariiiffr.— 
Where  conTielion  quaehed,  endorsement  to  be  made. 

751.  The  court  to  which  such  appeal  is  made  shall  thereupon 
hear  and  determine  the  matter  of  appeal  and  make  such  order 
therein,  with  or  without  costs  to  either  party,  including  costs  o[ 
the  court  below,  as  seems  meet  to  the  court,  and,  in  case  of  the 
dismissal  of  an  appeal  by  the  defendant  and  the  affirmance  of  the 
conviction  or  order,  shall  order  and  adjudge  the  appellant  to  be 
punished  according  to  the  conviction  or  to  pay  the  amount 
adjudged  by  the  order,  and  to  pay  such  costs  as  are  awarded, 
and  shall^  if  necessary,  issue  process  for  enforcing  the  judgment 
of  the  court. 

2.  In  any  case  where  a  deposit  has  been  made  as  provided  in 
paragraph  (c)  of  sec.  750  if  the  conviction  or  order  is  affirmed, 
the  court  may  order  that  the  sum  thereby  adjudged  to  be  paid, 
together  with  the  costs  of  the  conviction  or  order,  and  the  costs 
of  the  appeal,  shall  be  paid  out  of  the  money  depositee!,  and  that 
the  residue,  if  any,  shall  be  paid  to  the  appellant ;  and  if  the  con- 
viction or  order  is  quashed  the  court  shall  order  the  money  to  be 
repaid  to  the  appellant. 

3.  The  court  to  which  such  appeal  is  made  shall  have  power, 
if  necessary,  from  time  to  time,  by  order  endorsed  on  the  con- 
viction or  order,  to  adjourn  the  hearing  of  the  appeal  from  one 
sitting.^  to  another,  or  others,  of  the  said  court. 

4.  Whenever  any  conviction  or  order  is  quashed  on  appeal, 
the  clerk  of  the  peace  or  other  proper  officer  shall  forthwitli 
endorse  on  the  conviction  or  order  a  memorandum  that  the  same 
has  been  quashed. 

5.  WHienever  any  copy  or  certificate  of  such  conviction  or 
order  is  made,  a  copy  of  such  memorandum  shall  be  added 
thereto,  and  shall,  when  certified  under  the  hand  of  the  clerk 
of  the  peace,  or  of  the  proper  officer  having  the  custody  of  the 
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same,  be  sufficient  evidence,  in  all  courts  and  for  all  purposes, 
that  the  (*onviction  or  order  has  been  quashed. 

Oript*]— 8-9  Edw.  VII,  Can.,  ch.  9,  sec.  2 ;  R.S.C.  1906,  ch.  146,  sec. 
751;  4-5  Edw.  VII,  Can.,  ch.  10,  sec.  4;  sec.  880,  Code  of  1892;  51  Viet., 
Can.,  ch.  45,  sec.  8,  53  Vict.,  Can.  ch.  37  sec.  24. 

Jurisdiction  depends  on  compliance  with  sec.  750] — R.  v.  Joseph.  6 
Caiu  Cr.  Caa.  144;  E.  v.  Dolliver,  10  Can.  Cr.  Cas.  410;  E.  v.  WIlliaiMon, 
7  W.L.R.  491. 

The  provisions  of  sec.  750  arc  imperative,  and  a  strict  compliance 
with  the  provisions  of  the  section  is  necessary  to  j^ive  jurisdiction. 

In  the  case  of  Kent  v.  Olds,  7  XJ.C.L.J.  21,  it  was  decided  that  an 
application  to  take  the  appellant's  recognizance  in  court  could  not  be 
entertained,  on  the  ground  that  although  the  recognizance  need  not  be  en- 
tered into  within  ten  days  it  must  be  entered  into  and  filed  before  the  sit- 
tings of  the  coufJt  in  which  the  appeal  is  made.  It  was  also  decided  in  Be 
Myers  &  Wonnacott,  23  U.C.Q.B.  611,  that  a  failure  to  comply  with  these 
conditions  will  not  be  waived  by  the  respondent  asking  for  a  postpone- 
ment after  the  appellant  has  proved  his  notice  of  appeal  on  the  first  day 
of  til e  court. 

After  the  court  is  opened  for  the  hearing  of  the  appoal,  it  ia  then 
too  late  for  the  appellant  to  file  his  recognizance.  Bestwick  v.  Bell 
(1889),  1  Terr.  L.R.  193. 

Duty  to  hear  and  determine  the  appeal} — To  hear  and  determine  the 
appeal  is  not  limited  to  the  hearing  and  weighing  of  the  evidence  pro 
and  con  bearing  on  the  subject  matter  of  the  appeal.  If  there  is  in 
fact  an  appeal  taken  and  lodged  in  due  form,  it  must  be  heard  and 
disposed  of,  i.e.,  the  appeal  judge  must  hear  it  and  determine  what 
disposition  is  to  be  made  of  it.  Pahkala  v.  Hannuksela  (1912)  2 
W.W.R.  911,  917  (Sask.).  But  whether  or  not  sec.  751  can  be  invoked 
to  support  an  order  dismissing  an  appeal  for  want  of  jurisdiction  and 
ordering  costs  against  the  appellant  who  had  given  a  recognizance,  but 
against  whom  no  notice  of  appeal  is  proved,  seems  not  to  be  settled 
by  authority.  A  case  in  favour  of  the  jurisdiction  on  this  ground  is 
Pahkala  v.  Hannuksela  (1912)  2  W.W.R.  911,  but  it  was  held  aL^o 
that  apart  from  sec.  751  there  was  jurisdiction  by  reason  of  the  recog- 
nizance, citing  London  County  Council  v.  West  Ham,  61  L.J.M.C.  210, 
[1892]  2  Q.B.  173;  R.  v.  Parlby  (1889)  W.N.  190,  and  Mackintosh  v. 
Lord  Advocate,  2  A.C.  41, 

Motion  to  quash  appeal] — The  appeal  is  to  be  *'  lodged  in  due  form  " 
(sec.  752)  and  in  compliance  with  the  requirements  of  Part  .XV,  sec. 
752.  The  appeal  may  be  quashed  for  non-compliance  with  the  essential 
requirements  as  to  notice  of  appeal  or  giving  recognizance  or  other 
security.  R.  v.  Gregg,  (1912)  22  Can.  Cr.  Cas.  51,  25  W.L.R.  183 
(Alta.), 
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Continuancesi — Code  sec.  751  (3).  Where  the  appeal  is  to  a  per- 
manent and  continuing  court,  it  has  inherent  power  to  adjourn  a  case 
from  one  sittings  to  another,  and  may  enter  a.  continuance  nunc  pro 
tunc  to  carry  a  case  on  the  list  for  hearing  if  justice  demands  it. 
R.  V.  Gregg,  25  W.L.R.  183,  22  Can.  Cr.  Cas.  51  (Alta.)  ;  R.  v.  West- 
moreland Justices,  37  L.J.M.C.  liS;  R.  v.  Oxfordshire  Justices,  1 
M.  &  B.  446. 

A  mandamus  may  be  granted  to  require  an  inferior  court  to  enter 
continuaHces  and  to  hear  the  appeal  if  it  has  improperly  refused  to 
hear  it  on  the  merits  and  erroneously  held  against  the  sufficiency  of  the 
notice  of  appeal.  Rex  v.  Trottier,  22  Can.  Cr.  Cas.  102,  25  W.L.R.  663. 

The  recognizance  given  on  the  release  of  the  accused  pending  the 
appeal  will  remain  In  force  for  the  purposes  of  continuances  so  ordered 
on  mandamus.    Ex  parte  Blues,  24  L.J.M.C.  138 ;  Rex  v.  Trottier,  supra. 

Appeal  where  both  conviction  and  information  are  invalidl — There 
is  a  difference  of  judicial  opinion  as  to  the  strict  form  of  disposing  of 
an  appeal  from  an  invalid  summary  conviction  based  on  an  equally 
invmlid  information ;  some  courts  affirm  the  right  to  quash  the  conviction 
for  objections  appearing  on  its  face  and  not  cured  by  the  depositions 
returned  by  the  magistrate  for  the  purposes  of  the  appeal.  R.  v.  Tebo, 
1  Terr.  L.R.  196;  R.  v.  Brook  (1902)  5  Terr.  L.R.  369,  7  Can.  Cr.  Cas. 
216;  R.  V.  Koogo  (1911)  19  W.L.R.  246,  19  Can.  Cr.  Cas.  56  (Sask.). 
Other  courts  disclaim  any  jurisdiction  on  an  appeal  to  entertain  a 
motion  to  quatAi  the  summary  conviction;  R.  v.  Dunlap  (1914)  6  W.W.R. 
3  (B.C.) ;  but  would  hear  and  determine  the  charge  if  the  appeal  has 
been  lodged  in  due  form  and  try  both  the  facts  and  the  law.  E.  v. 
Dnnlap,  supra.  It  has  been  held  that  the  duty  of  the  court  to  deter- 
mine on  the  merits  the  charge  on  which  the  conviction  was  made  (sec. 
754),  requires  the  dismissal  of  that  complaint  on  the  appeal  where  it 
does  not  appear  from  the  papers  sent  up  that  the  alleged  offence  took 
place  within  a  statutory  time  limit  for  prosecutions.  R.  v.  Dunlap,  6 
W.W.R.  3  (B.C.).  Code  sec.  669  (and  711)  do  not  extend  to  the  appellate 
court  so  as  to  enable  it  to  amend  the  defective  information.  It.  v. 
Dunlap,  supra,  per  Judge  Thompson.  A  person  who  has  pleaded  guilty 
and  has  been  summarily  convicted  on  such  plea  may  appeal  and  claim 
that  the  conviction  is  bad  in  law,  but  if  this  objection  to  its  validity 
be  based  on  an  objection  to  the  form  of  the  information  or  complaint, 
he  must  have  raised  the  objection  before  the  magistrate  or  he  cannot 
raise  it  on  the  appeal.  R.  v.  Brook  (1902)  5  Terr.  L.R.  369,  7  Can. 
Cr.  Cas.  216.  Furthermore  the  plea  of  guilty  before  the  magistrate  will 
estop  the  accused  from  demanding  on  the  appeal  that  the  informant 
shall  prove  him  guilty  of  the  charge  to  which  he  pleaded.  R.  v.  Gillis 
(1914)  23  Can.  Cr.  Cas.  160  (Y.T.).  R.  v.  Brook  (1902)  5  Terr.  L.R. 
369,  7  Can.  Cr.  Cas.  216. 

Varied  or  substituted  judgment  on  appeall^-lf,  instead  of  an  affirm- 
ance, a  different  judgment  has  been  pronounced  on  the  appeal,  the 
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judgment  so  substituted  may  be  enforced  either  by  the  process  of  the 
court  appealed  to  (sec.  754,  sub-sec.  (3)  ),  or  by  process  issued  by  the 
convicting  justice  (sec.  754,  sub-sec.  (2)  ),  Collet te  v.  The  King,  16 
Can.  Cr.  Cas.  281,  19  Que.  K.B.  124. 

Costs  of  appeal^ — In  the  matter  of  appealB  from  summary  convic- 
tions or  orders  four  sections  of  the  Criminal  Code  deal  with  the  question 
of  costs;  sees.  751,  754,  755,  760.  One  of  these  makes  provision  for  a 
notice  of  abandonment  of  the  appeal  before  the  sittings  at  which  it 
would  be  heard  (sec.  760).  Where  the  appellant  fails  to  proceed  with 
his  appeal  and  has  not  formally  abandoned  it  by  notice,  the  appellate 
court  may  award  costs  against  the  appellant  on  proof  of  notice  of  appeal 
having  been  given  to  the  person  entitled  to  receive  the  same  whether 
properly  given  or  not  (sec.  755).  If  the  notice  of  appeal  had  been 
given,  costs  might  be  awarded  against  the  appellant  although  he  never 
entered  the  appeal  (sec.  755). 

While  sec.  751  of  the  Code  gives  the  court  to  which  the  appeal  is 
made  power  to  make  such  order,  with  or  without  costs  to  either  party 
"  as  seems  meot  to  the  court,"  and  while  the  allowance  of  costs  is 
entirely  discretionary  with  the  court,  yet  the  section  must  be  inter- 
preted only  as  giving  the  court  or  judge  power  to  allow  such  costs  as 
are  strictly  just  and  reasonable,  in  respect  to  the  matter  under  con- 
sideration, and  the  power  and  discretion  of  the  court  should  be  exer- 
cised with  caution,  and  in  a  manner  absolutely  just  and  right  between 
the  parties.  R.  v.  Wilson,  egs  parte  Cronkhite,  44  N.B.B.  70,  26  Can. 
Cr.  Cas.  224. 

The  jurisdiction  to  allow  costs  against  an  appellant  who  fails  to 
prosecute  his  appeal  after  giving  notice  is  limited  by  the  express  terms 
of  sec.  755  to  ordering  the  costs  "  at  the  same  sittings  for  which  the 
notice  was  given."  Other  cases  are  subject  to  the  more  general  terms 
of  sec.  751,  sub-sec.  (2).  But  even  in  cases  under  sub-sec  (2)  there 
may  have  been  such  a  disposal  of  the  case  on  a  prior  date  as  makes 
the  court  functus  officio  as  to  the  appeal. 

It  is  well  established  law  that  every  judgment  or  order  when  drawn 
up,  passed  and  entered,  puts  an  end  to  the  controversy  with  respect  to 
which  it  is  given,  whether  it  be  of  procedure  or  merits,  unless  and  until 
the  judgment  is  discharged,  reversed,  set  aside  or  varied  according  to 
law.  The  judge,  by  whom  it  is  pronounced,  is  on  entry  of  the  judg- 
ment functus  officio  as  it  is  passed  into  matter  of  record  which  can 
be  altered  only  by  a  higher  court.  R.  v.  Wilson,  ex  parte  Cronkhite,  44 
N.B.R.  70,  26  Can.  Cr.  Cas.  224. 

The  costs  of  the  appeal  awarded  against  the  defendant  may  be 
added  to  the  costs  awarded  by  the  px)nviction,  and  payment  enforced 
by  the  convicting  justice  hy  distress  warrant  and  imprisonment  in  de- 
fault of  distress.     R.  v.  Hawbolt,  (1900)  33  N.S.R.  165. 

No  reversal  for  objection  to  form  of  information  or  of  process  unless 
objection  taken  below] — Code  sec.  753. 
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No  jurisdiction  to  state  a  case  to  provincial  court  of  appeal'} — On 
the  hearing  of  an  appeal  under  Part  XV  the  county  court  judge  has 
no  jurisdiction  to  state  a  case  for  the  opinion  of  the  Court  of  Appeal. 
B.  V.  Mcintosh,  14  \V.L.B.  548,  17  Can.  Cr.  Cas.  205;  Mischowsky  v. 
Hughes,  2  Sask.  L.B.  219,  15  Can.  Cr.  Cas.  364. 

Unlawful  and  excessive  punishment} — Code  sec.  754. 

Baising  on  appeal  a  question  not  raised  below} — If  the  point  of  law 
raised  by  an  appellant  on  an  appeal  from  a  summary  conviction  is  not 
one  respecting  the  information  or  for  any  alleged  defect  therein  in 
substance  or  in  form,  it  is  not  subject  to  the  statutory  restriction  that 
it  must  first  have  been  raised  before  the  magistrate.  Upton  v.  Brown 
(1912)  3  W,W.B.  626,  21  Can.  Cr.  Cas.  190  (Alta.). 

It  does  not  apply  where  a  conviction  under  an  ordinance  although 
made  on  a  plea  of  guilty  is  bad  in  law  because  the  municipality  which 
enacted  the  ordinance  had  no  power  to  do  so;  nor  does  it  apply  if  the 
objection  is  that  neither  the  conviction,  nor  the  information,  nor  the 
depositions  in  support  disclose  any  offence.  B.  v.  Brook,  7  Can.  Cr. 
Cas.  216  (Sask.).  B.  v.  Koogo,  19  W.L.B.  246  (Sask.).  In  such 
cases  the  defendant's  appeal  from  the  conviction  should  l)e  allowed  with- 
out a  re-hearing  of  evidence,  there  being  no  valid  charge  in  the  informa- 
tion or  in.  the  depositions  looked  at  under  sec.  753  in  aid  thereof,  to 
which  the  defendant  can  be  called  upon  to  plead.  If,  however,  the 
real  defence  has  been  concealed  with  the  intention  of  first  raisng  it 
on  appeal,  costs  of  the  successful  appeal  will  be  refused  so  as  to  dis- 
courage that  practice,  although  the  conviction  must  be  quashed  as 
invalid.    Upton  v.  Brown  (Alta.),  supra. 

No  reversal  for  variance  between  information  and  evidence  unless 
adjournment  asked  and  refused  below} — Code  sec.  753. 

Abatement} — On  a  charge  of  a  criminal  offence  the  appeal  from  a 
summary  conviction  does  not  abate  by  the  death  of  the  informant.  B.  v. 
Fitzgerald,  (1898)  29  Ont.  B.  203.  ^ 

Appeal  on  facts  and  law. 

752.  When  an  appeal  against  any  summary  conviction  or 
order  has  been  lodged  in  due  form,  and  in  compliance  with  the 
requirements  of  this  Part,  the  court  appealed  to  shall  try,  and 
shall  he  the  absolute  judge,  as  well  of  the  facts  as  of  the  law,  in 
respect  to  such  conviction  or  order. 

2.  Any  of  the  parties  to  the  aj>pcal  may  (?all  witnesses  and 
adduce  evidence  whether  such  witnesses  were  called  or  evidence 
adduced  at  the  hearing  before  the  justi<"e  or  not,  either  as  to 
the  credibilitv  of  anv  witness,  or  as  to  anv  other  fact  material 
to  the  inquiry. 
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3.  Any  evidence  taken  before  the  justice  at  the  hearing  below, 
certified  by  the  justice,  may  be  read  on  such  appeal,  and  shall 
have  the  like  force  and  effect  as  if  the  witness  was  there  examined 
if  the  court  appealed  to  is  satisfied  by  affidavit  or  otherwise,  that 
the  personal  presence  of  the  witness  cannot  be  obtained  by  any 
reasonable  eflEorts. 

On^ttt]— Sec.  881,  Code  of  1892;  53  Vict.,  Can.,  ch.  37,  sec.  25. 

Court  appealed  to  is  absolute  judge  **  as  well  of  the  facts  as  of  the 
lato  "] — The  re-hearlng  is  without  a  jury,  although  the  court  is  con- 
stituted as  a  jury  court.  E.  v.  Bradshaw,  38  U.C.Q.B.  564  (Out.)  ;  R.  v. 
Malloy,  4  Can.  Cr.  Cas.  116  (Ont.). 

The  word  '*  law "  here  refers  to  the  law  applicable  to  the  facts 
adduced  in  support  of  or  against  the  proof  of  the  charge.  B.  v.  Miller, 
25  Can.  Cr.  Cas.  151.  25  W.L.R.  296  (Alta.).  Sec.  753  apphes  only  to 
the  cases  therein  specifically  mentioned.  B.  v.  Miller,  25  Can.  Cr.  Cas. 
151,  25  W.L.R.  296  (Alta.)  ;  Rand  v.  Rockwell,  (1871)  2  N.S.D.  199. 

Conviction  appealed  from  to  he  before  court  hearing  appeal} — Code 
sec.  757. 

lu  Ec  Ryer  and  Plows,  46  U.C.Q.B.  206,  Osier,  J.,  at  page  209,  sai<l : 
"  There  is  nothing  that  I  am  aware  of  which  makes  it  necessary  that  Uie 
formal  conviction  should  have  been  returned  and  filed  before  the  appeal 
is  entered  or  even  before  the  hearing  has  commenced.  It  must,  no  doubt, 
as  the  authorities  show,  be  proved  at  some  time  during  the  hearing  but 
at  what  time  is  a  matter  of  practice  and  in  the  discretion  of  the  court." 

Subpoena  for  witness  in  another  province] — See  sec.  676,  made  appli- 
cable by  sec.  711. 

Deposition  below  may  be  received  if  witness  not  available} — Sub-sec. 
(3)  enables  the  court  to  receive  as  evidence  the  deposition  below  of 
any  witness  whose  presence  at  the  re-hearing  cannot  be  obtained.  As 
to  this  the  court  is  to  be  satisfied  by  affidavit  or  otherwise.  If  an 
affidavit  has  not*  been  prepared,  the  witness  who  can  testify  to  the  fact 
should  be  called  to  give  the  preliminary  evidence  here  made  necessary. 
The  deposition  is  admissible  if  certified  by  the  justice  (sub-sec.  (3)  ). 
This,  it  is  submitted,  is  provided  as  a  convenient  mode  of  proof  not 
necessarily  exclusive  of  proof  by  calling  the  justice  as  a  witness; -but 
see,  contra,  as  to  appeals  under  sec.  797,  R.  v.  Homstein  (1912)  19 
Can.  Cr.  Cas.  127  (N.S.). 

Procedure  on  the  re-hearing] — After  the  notice  of  appeal  has  been 
proved  or  admitted,  the  clerk  of  the  court  reads  the  conviction  returned 
by  the  convicting  justice;  and  if  there  are  any  objectionfi  raised  as 
appearing  on  the  face  of  the  conviction,  the  appellant  usually  begins 
by  stating  all  his  objections  thereto  at  once,  so  that  they  may  be  met 
by  the  other  side.  But  if  there  are  no  such  objections  taken,  or  if 
when  taken  they  are  overruled,  the  respondent  opens  his  case  and  calls 
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witnesses;  and,  if  the  court  thinks  the  case  thus  opened  and  provefl  re- 
quires au  answer,  the  appellant  then  opens  his  cas()  and  calls  his  wit- 
nesses. Aad  when  the  appellant's  case  is  closed,  the  respondent  has  a 
general  reply  upon  the  whole  case.  B.  v.  May,  5  Q.B.D.  382,  49  L.J.M.G. 
67,  44  J.P.  538;  B.  v.  Washington,  46  U.C.Q.B.  221   (Ont.). 

The  appellate  court  tries  the  case  de  novo  upon  the  merits;  B.  t. 
Baird,  (1908)  13  Can.  Cr.  Cas.  240  (Sask.);  Code  sec.  754;  and  may 
impose  a  new  sentence  at  its  discretion  within  the  limits  provided  by 
law.  B.  V.  Baird,  supra.  If  the  punishment  ordered  below  is  greater 
than  that  provided  by  law  it  must  be  reduced  to  conform  to  the  legal 
requiremants ;  see.  754;  but  not  necessarily  the  legal  maximum.  B.  v. 
Baird,  supra. 

The  court  on  appeal  will  reduce  the  penalty  awarded  although  affirm- 
ing the  adjudication  of  guilt  if  it  deems  the  penalty  unreasonably 
severe.    Sing  Kee  v.  Johnston,  5  Can.  Cr.  Cas.  454  (B.C.)- 

If  defendant  pleaded  guilty  before  the  justice  the  appellate  court 
will  not  hear  evidence  adduced  for  the  purpose  of  having  the  punish- 
ment reduced  unless  it  appears  that  the  magistrate  has  acted  oppres- 
sively. B.  V.  Bowan,  6  B.C.B.  271.  The  judgment  on  the  appeal  under 
sec.  752  is  a  final  judgment.  B.  v.  Hamllnk,  2  O.W.N.  186,  17  Can. 
Cr.  Cas.  162  (Ont.);  B.  v.  Beamish,  (1901)  8  B.C.B.  171, 

Order  as  to  costs] — The  judge  is  to  tax  or  fix  any  costs  he  allows 
on  the  appeal;  B.  v.  Hamllnk,  2  O.W.N.  186;  17  Can.  Cr.  Cas.  162, 
and  direct  them  to  be  paid  to  the  clerk  of  the  court  who  will  pay  them 
over  to  the  person  entitled.  Sec.  758.  Payment  may  be  enforced  by 
a  justice's  distress  warrant  and  in  default  of  distress  a  commitment. 
See.  759. 

The  court  must  determine,  on  quashing  a  conviction,  whether  costs 
are  to  be  paid;  secondly,  what  costs,  that  is,  costs  of  the  court  below, 
or  magistrate's  court,  or  costs  of  the  appeal,  or  both;  and  when  such 
costs  should  be  paid.  If  it  has  been  left  to  the  clerk  of  the  peace  to 
tax  the  costs  during  the  sessions  the  taxation  is  invalid  unless  adopted 
by  the  court.  It  should  be  included  in  the  formal  order  disposing  of  the 
case.  Be  Bush  and  the  Corporation  of  Bobcaygeon  (1879),  44  U.C.Q.B. 
201. 

Where  an  appeal  is  heard,  and  determined  against  the  appellant  on 
the  merits  the  formal  order  need  not  be  drawn  up  at  the  same  sittinga, 
and  the  respondent's  costs  may  be  taxed  nunc  pro  tunc  at  the  next  sit- 
tings, and  included  in  a  formal  order  then  issued  in  pursuance  of  the 
direetion  therefor  made  at  the  previous  sittings.  Bothwell  v.  Bumside 
(IMO)  31  Ont.  B.  695,  4  Can.  Cr.  Cas.  450. 

But  if  no  formal  order  was  ever  drawn  up,  the  clerk's  certificate  of 
taxation  and  a  subsequent  order  of  the  court  of  general  sessions  direct- 
ing a  distress  for  the  costs  taxed  but  not  purporting  to  adopt  the  taxa- 
tion or  to  dispose  of  the  appeal,  are  irregular,  and  will  be  quashed  on 
certiorari  for  want  of  jurisdiction.     Bothwell  v.  Bumside,  supra. 
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No  reference  of  ease  to  higher  eourti — An  appeal  from  a  oonviotion 
bj  two  justices  of  the  peace  having  been  taken  to  the  district  court,  and 
a  question  having  arisen  as  to  the  regularity  of  the  proeeedinga,  the 
district  court  judge  referred  such  question  to  the  court  en  banc  It  was 
held  that  in  such  matters  the  court  appealed  to,  and  in  this  case  the 
district  court,  is  the  absolute  judge  of  facts  and  law,  and  the  court 
en  banc  had  no  authority  to  advise  in  the  matter.  Mischowsky  v.  Hughes, 
2  Sask.  B.  219,  15  Can.  Cr.  Cas.  364. 

Certiorari  limited  in  review  of  order  on  appeal} — If  the  appeal  be  to 
a  court  of  inferior  jurisdiction  and  it  has  proceeded  without  jurisdic- 
tion because  of  conditions  precedent  to  the  appeal  not  having  been 
complied  with,  its  order  may  be  set  aside  on  certiorari.  See  B.  v.  Wed- 
derbum,  Ex  parte  Sprague,  36  N.B.R.  213,  8  Can.  Or.  Cas.  109. 

The  eflPect  of  Code  sec.  1121  is  to  limit  certiorari  in  respect  of  an 
affirmed  conviction  or  a  conviction  amended  on  appeal,  to  cases  where 
a  want  of  jurisdiction  is  shown;  and  see  sec.  1122  as  to  the  conviction 
appealed  from.  See  B.  v.  Chappus,  38  O.L.B.  576,  28  Can.  Cr.  Cas. 
157,  affirmed  in  B.  v.  Chappus,  39  O.L.B.  329,  28  Can.  Cr.  Cas.  411. 

Limitation  as  to  objections  for  defect  in  substance  or  in  form. 

T53.  No  judgment  shall  be  given  in  favour  of  the  appellant 
if  the  appeal  is  based  on  an  objection  to  any  information,  com- 
plaint or  summons,  or  to  any  warrant  to  apprehend  a  defendant 
issued  upon  any  such  information,  complaint  or  summons,  for 
any  alleged  defect  therein  in  substance  or  in  form,  or  for  any 
variance  between  such  information,  complaint,  summons  or  war- 
rant and  the  evidence  adduced  in  support  thereof  at  the  hearing 
of  such  information  or  complaint,  unless  it  is  proved  before  the 
court  hearing  the  appeal  that  such  objection  was  made  before 
the  justice  before  whom  the  case  was  tried,  and  by  whom  such 
conviction,  judgment  or  decision  was  given,  nor  unless  it  is 
proved  that  notwithstanding  it  was  shown  to  such  justice  that 
by  such  variance  the  person  summoned  and  appearing  or  appre- 
hended had  been  deceived  or  misled,  such  justice  refused  to 
adjourn  the  hearing  of  the  case  to  some  further  day,  as  in  this 
Part  provided. 

Origin}— Sec,  882,  Code  of  1892;  B.8.C.  1886,  ch.  178,  sec.  79; 
Summary  Convictions  Act,  1848,  Imp.,  ch.  43,  sec.  1. 

Wha;t  defects  are  cured} — The  statutory  form  of  summons.  Code 
form  5  (sec.  658)  indicates  that  a  summons  shall  be  under  seal.  The 
lack  of  a  seal  is  a  defect  of  form  and  is  cured  under  sec.  753.  B.  v. 
GarrettPegge,  [1911]  1  K.B.  880. 
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Limitation  of  curative  provisions'! — It  has  been  held  that  the  cura- 
tive proviaions  of  Code  sec.  753  apply  only  to  a  variance  between  the 
information  and  the  evidence  at  the  hearing  of  the  information  or 
complaint,  and  not  to  the  evidence  on  an  appeal  from  such  hearing. 
B.  V.  Dunlap  (1914)  6  W.W.B.  3  (B.C.). 

A  person  may  plead  guilty  to  an  information  under  the  summary 
conviction  procedure,  and  be  convicted  on  such  plea  and  yet  the  convic- 
tion be  bad  in  law  and  liable  to  be  quashed.  Sec.  753  is  silent  as  to 
appeals  based  on  other  objections  in  point  of  law  and  therefore  such 
appeals  are  not  subject  to  the  limitation  that  judgment  cannot  be 
given  for  an  appellant  with  respect  to  them  unless  he  has  raised  the 
objection  before  the  justice  of  the  peace,  if  the  point  raised  by  the 
appellant  is  not  one  respecting  the  information  or  for  any  alleged  defect 
therein  in  substance  or  in  form.  B.  v.  Brook,  7  Can.  Cr.  Cas.  216,  5 
Terr.  L.B.  369;  Upton  v.  Brown  (1912)  3  W.W.B.  626  (Alta.) ;  B.  v. 
Koogo,  19  W.L.B.  246,  19  Can.  Cr.  Cas.  56. 

In  B.  V.  Johnson,  17  Can.  Cr.  Cas.  172  (N.S.)  County  Judge  Patter- 
son said  he  would  have  great  hesitation  in  extending  the  interpretation 
of  sec.  753  so  far  as  to  deprive  a  defendant  of  any  advantage  there 
might  be  in  an  objection  (though  he  had  not  raised  it  at  the  trial) 
that  there  had  been  no  valid  information,  though  it  did  not  become 
necessary  in  that  case  to  decide  the  point. 

A  decision  by  the  appeal  judge  that  the  information  was  insufficient 
and  that  the  conviction  appealed  from  should  therefore  be  quashed,  is 
not  a  decision  upon  a  mere  preliminary  point,  but  one  upon  the  merits, 
and  whether  right  or  wrong,  a  mandamus  will  not  lie  even  where  the 
appeal  judge  consents,  to  compel  him  to  re-open  the  appeal.  Be  McLeod 
and  Amiro,  (1912)  27  O.L.B.  232,  25  Can.  Cr.  Cas.  230;  Long  Point  Co. 
V.  Anderson,  18  A.B.  401  (Ont.)  ;  B.  v.  Middlesex  Justices,  2  Q.B.D. 
516;  Strang  v.  Gellatly,  8  Can.  Cr.  Cas.  17  (B.C.). 

Jndgaieiit  to  be  npon  the  merits.— Maj*  eonfirm,  reverse  or  modlfyr— 
New  eonylctlon  or  order. — Enforelnip. 

754.  In  every  case  of  appeal  from  any  summary  conviction 
or  order  had  or  made  l)efore  any  Justice,  the  court  to  whicli  such 
ap|)eal  is  made  shall,  notwithstanding  any  defect  in  such  con- 
viction or  order,  and  notwithstanding  that  the  punishment  im- 
posed or  the  order  made  may  be  in  excess  of  that  which  might 
lawfully  have  been  imposed  or  made,  hear  and  determine  the 
charge  or  complaint  on  which  such  conviction  or  order  has  been 
had  or  made,  upon  the  merits,  and  may  confirm,  reverse  or 
modify  the  decision  of  such  justice,  or  may  make  such  other 
conviction  or  order  in  the  matter  as  the  court  thinks  just,  and 
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may  by  such  order  oxorciso  any  power  which  the  jufltioe  whose 
dooision  is  a|)i)oalo(l  from  might  have  exercised,  and  may  make 
such  order  a.-^  to  costs  to  he  paid  by  either  party  as  it  thinks  fit. 

2.  Such  conviction  or  order  shall  have  the  same  effect  and 
may  be  enforced  in  the  same  manner  as  if  it  had  been  made  by 
such  justice. 

3.  Any  conviction  or  order  made  by  the  court  on  appeal  may 
also  l)e  enforced  by  process  of  the  court  itself. 

Oriffin^^&ec.  883,  Code  of  1892 ;  53  Vict.,  Can.,  ch,  37,  sec.  26. 

"  To  hear  and  determine  "} — The  powers  conferred  upon  the  appel- 
late court  (in  case  of  defect  in  the  conviction,  or  excessive  punishment), 
are:  (1)  to  hear  and  determine  the  charge  upon  the  merits;  (2)  revcTse 
or  modify  the  decision;  (3)  make  such  other  conviction  as  the  court 
thinks  just. 

There  is  nothing  iu  the  expression,  "  hear  aad  determine,"  which 
limits  the  investigation  to  oral  testimony.  The  words,  "  hear,*'  and 
"  hearing,"  are  expressions  most  commonly  used  to  expreHs  the  act  of 
the  court  in  disposing  of  cases  upon  evidence  already  taken.  The 
expression,  "heard  and  determined,"  on  appeals  from  justices,  is  satii;- 
fied  without  a  trial  by  witnesses.  The  King  v.  Cawston,  4  DowL  &  Ry., 
445.    B.  V.  McKenzie,  12  Can.  Cr.  Cas.  435,  443  (N.S.). 

A  preliminary  motion  may  be  made  to  quash  the  conviction  appealed 
from  for  the  lack  of  any  evidence  below  as  to  an  essential  part  of  the 
offence.  R.  v.  Koogo,  19  Can.  Cr.  Cas.  56,  19  W.L.R.  246 ;  R.  v.  Brook, 
7  Can.  Cr.  Cas.  216;  R.  v.  Baird,  13  Can.  Cr.  Cas.  242.  And  if  both 
the  .information  and  the  conviction  are  defective  in  that  respect,  it  ha.*j 
been  doubted  whether  the  appeal  judge  can  amend  the  information  for 
the  purpose  of  the  re-hearing  even  if  the  depositions  show  the  omitted 
particulars.  See  R.  v.  Dunlap,  (1914)  6  W.W.R.  3,  22  Can.  Cr.  Cas.  245; 
R.  V.  Whelan,  4  Can.  Cr.  Cas.  277;  but  see  R.  v.  Boomer,  15  O.L.R.  321, 
13  Cttn.  Cr.  Cas.  98.  An  omission  in  the  formal  conviction  of  costs 
which  the  justice  had  ordered  and  had  included  in  his  minute  of  adjudi- 
cation may  be  corrected  on  appeal,  for  tlie  court  is  to  hoar  and  deter- 
mine the  charge  notwithstanding  any  defect  in  tlie  conviction.  R.  v. 
Murphy  (1918)  29  Can.  Cr.  Cas.  445  (N.S.).  An  objection  on  a  matter 
of  form  will  not  be  allowed  if  the  conviction  can  be  supported  on  the 
merits.    R.  v.  Sing  Kee  (1909)  14  Can.  Cr.  Cas.  420  (B.C.). 

The  court  is  empowered  by  sec.  754  to  make  the  order  which  the 
justice  should  have  made,  and  if  he  imposes  costs  he  may  order  com- 
mitment in  default  of  payment.  Re  Sigurdson  (No.  2)  26  Man.  R.  209, 
34  W.L.R.  53,  25  Can.  Cr.  Cas.  313.  Where  the  justice  overruled  an 
objection  that  the  information  charged  several  offences  in  contravention 
of  sec.  710,  and  proceeded  to  take  evidence  on  all  until  all  but  one  were 
abandoned  at  the  close  of  the  prosecutor's  case,  it  was  held  that  the  con- 
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▼iction  should  be  quashed  on  appeal.  B.  v.  Austin  (1905)  10  Can.  Cr. 
Oas.  34,  1  W.L.B.  71  (Terr.)  ;  and  see  R.  v.  Alward,  25  Ont.  B.  519. 

AU)  information  is  to  be  for  one  offence  only  (sec.  710),  but  convic- 
tion made  on  defendant's  non-appearance  before  the  justice  may  be 
valid  if  it  is  for  one  of  the  offences  only  as  to  which  the  evidence  was 
limited.  If  the  record  of  proceedings  does  not  show  which  of  the  two 
offences  the  conviction  is  for,  it  will  be  quashed  on  appeal.  Simpson  v. 
Lock,  7  Can.  Cr.  Cas.  294. 

It  is  not  necessary  that  the  defendant  should  be  personally  present 
to  enable  the  judge  to  pronounce  a  modified  sentence  of  imprisonment 
against  him  reducing  the  term  imposed  below.  Johnston  v.  Bobertson, 
42  N.S.B.  84,  13  Can.  Cr.  Cas.  452,  and  see  B.  v.  Johnston,  41  N.S.B. 
105,  11  Can.  Cr.  Cas.  10. 

At  common  law  in  case  of  misdemeanour,  it  was  not  necessary  that 
the  accused  be  present  to  enable  sentence  to  be  imposed,  Archb^ld's 
Criminal  Law,  227,  and  if  not  necessary  at  common  law  in  cases  of 
misdemeanour  it  can  hardly  be  urged  that  on  appeal  under  the  Summary 
Conviction  Act,  it  is  necessary.  Johnston  v.  Bobertson,  13  Can.  Cr.  Cas. 
452,  at  473.    Per  Drysdale,  J. 

Order  to  state  time  and  place  for  pay  vug  the  costs] — See  sec.  758. 

Bemitting  the  conviction  as  a  finned  to  the  justice} — See  sec.  757  (4). 

Order  for  repayment  of  fine  if  conviction  reversed] — Upon  the 
allowance  of  defendant's  appeal,  repayment  of  the  fine  and  costs  and 
payment  of  the  costs  of  the  appeal  are  properly  ordered.  Begina  v. 
Mcintosh  (1897)  2  Can.  Cr.  Cas.  114,  28  O.B.  603;  Bex  v.  Tudcer,  10 
O.L.B.  506,  10  Can.  Cr.  Cas.  217. 

Where  special  Act  permits  a  further  appeal] — See  B.  v.  Barker,  47 
N.B.B.  248,  12  EX.B.  535,  21  Can.  Cr.  Cas.  267. 

Coets  when  appeal  not  pro8ecatedr->How  recoverable. 

755.  The  court  to  which  an  appeal  is  made,  upon  proof  of 
notice  of  the  appeal  to  such  court  having  been  given  to  the  person 
entitled  to  receive  the  same,  whether  such  notice  has  been  pro- 
perly given  or  not,  and  though  such  appeal  has  not  been  after 
wards  prosecuted  or  entered,  may,  if  suoh  appeal  has  not  been 
ubaadoned  according  tu  law,  at  the  same  sittings  for  which  such 
notice  was  given,  order  to  the  party  or  parties  receiving  the 
finme  such  costs  and  charges  as  are  thought  reasonable  and  just 
by  the  court,  to  be  paid  by  the  party  or  parties  giving  such  notice. 

2.  Such  costs  shall  be  recoverable  in  the  manner  provided  by 
this  Act  for  the  recovery  of  costs  upon  an  appeal  against  an 
order  or  conviction. 

Origin]— 57'SS  Vict.,  Can.,  ch.  57,  sec.  1;  see.  884,  Code  of  1892; 
B.S.C.  1886,' ch.  178,  sec.  81;  32-33  Vict.,  Can.,  ch.  31,  sec.  69. 
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Costs  on  dismissing  am  appeal  for  want  of  prosecutions^ — Costs  can 
be  awarded  under  Code  sec.  755  only  at  the  same  sittings  for  which  the 
notice  was  given.  McShadden  v.  Lachance,  (1901)  5  Can.  Cr.  Cas.  43 
(B.C.);  Bothwell  v.  Burnside,  (1900)  4  Can.  Cr.  Cas.  450,  31  Ont.  B. 
695.  Under  a  sta/tutory  requirement  that  the  notice  of  appeal  shall 
be  served  upon  the  respondent  as  well  as  the  justice  (see  sec.  750) ,  it 
would  seem  necessary  that  the  respondent  should  prove  that  notice  of 
appeal  had  been  received  by  him  before  coming  to  the  court  for  costs. 
If  he  denied  the  receipt  of  any  notice  of  appeal  whether  "properly 
given  or  not"  (sec.  755),  he  had  not  been  called  upon  to  prepare  for 
an  appeal  at  all.  If  a  notice  of  appeal  had  been  served,  the  respondent 
might  still  object  to  its  sufficiency  in  not  identifying  the  conviction 
sought  to  be  appealed  from;  B.  v.  Ah  Yin  (1902)  6  Can.  Cr.  Cas.  66; 
or  for  some  other  ground  of  insufficiency.  B.  v.  Brimacombe  (1905)  2 
W.L.B.  53  (Terr.) ;  Scott  v.  Dalphin  (1907)  6  W.L.B.  371  (Terr.).  If 
the  objection  were  sustained  it  would  seem  that  Code  sec.  755  would 
apply  to  a  notice  of  appeal  not  properly  given. 

In  Pahkala  v.  Hannuksela  (1912)  2  W.W.B.  911  (Sask.),  notice  had 
been  given  and  not  formally  abandoned,  and  it  was  held  that  the  court 
appealed  to  had  the  authority  under  sec.  755  to  award  costs  no  matter 
how  defective  the  notice  may  have  been  and  whether  the  appeal  was 
entered  or  not,  or  prosecuted  or  not.  Sec.  755  applies  on  allowing  a 
motion  to  quash  an  appeal  for  want  of  jurisdiction  due  to  a  defect  in 
the  notice  of  appeal.  B.  v.  Deliver  Mountain  Mining  Co.,  10  Can.  Cr. 
Cas.  405.  Costs  were  disallowed  under  sec.  755  in  B.  v.  Edleston  (1910) 
15  W.L.B.  279  (Sask.),  because  notice  of  the  appeal  had  been  served 
on  only  one  of  two  justices;  and,  per  Maclean,  D.CX,  there  was  con- 
sequently a  lack  of  proof  of  notice  to  "the  person  entitled  to  receive 
the  same"  (Code  sec.  755).  This  interpretation  was  dissented  from 
in  Pahkala  v.  Hannuksela,  supra.  The  justice  who  did  receive  the 
notice  was  a  person  "  entitled  "  to  receive  it,  and  to  hold  that  the  fact 
that  another  person  who  was  equally  entitled  to  receive  the  notice  did 
not  receive  it,  prevented  the  court  from  awarding  costs  under  sec.  755 
to  the  person  who  appeared  and  contested  the  motion,  was  held  to  be 
putting  much  too  narrow  a  construction  on  the  section.  Per  Farrell. 
J.D.C.,  in  Pahkala  v.  Hannuksela  (1912)  2  W.W.B.  911,  919  (Sask.). 

In  McNeill  v.  Saskatchewan  Hotel  Co.  (1911)  17  W.L.B.  7  (Sask.) 
the  objection  was  to  the  failure  to  have  the  deposit  returned  into  the 
appellate  court,  but  the  objection  to  the  jurisdiction  was  not  taken 
until  the  notice  of  appeal  was  proved.  The  office  of  a  notice  of  appeal 
is  to  inform  the  respondent  that  some  particular  conviction  is  appealed 
against,  and  care  should  be  taken  not  to  mislead.  B.  v.  Ah  Tin  (1902) 
6  Can.  Cr.  Cas.  66  (B.C.).  A  notice  will  be  upheld  if  it  substantially 
gives  the  requisite  information  as  to  the  names  of  appellants,  the  intent 
to  appeal,  the  sessions  to  which  appeal  is  to  be  made  and  the  nature  of 
the  conviction  appealed  against;  B.  v.  Ah  Yin,  supra;  but  the  notice 
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will  be  bad  if  it  describes  an  entirely  different  offence  from  that  set 
out  in  the  conviction.    R.  v.  Ah  Yin,  supra. 

Suh'Sec,  (2) — '•  Costs  recoverable  in  the  manner  provided,^*  etc.] — 
See  Code  sees.  758  and  759. 

Proceedinirs  when  appeal  falls. 

T56.  If  an  appeal  a<^ainst  a  conviction  or  order  is  decided 
in  favour  of  the  respondents,  the  justice  who  made  the  conviction 
or  order,  or  any  other  justice  for  the  same  territorial  division, 
may  issue  the  warrant  of  distress  or  commitment  for  execution 
of  the  same,  as  if  no  appeal  had  heen  brought. 

Ori^n]— Sec.  885,  Code  of  1892;  R.S.C.  1886,  ch.  178,  sec.  82; 
Summary  Jurisdiction  Act,  1848,  Imp.^  sec.  27. 

Distress  or  commitment  under  affirmed  conviction} — Sec.  756  enables 
the  process  in  execution  to  be  issued  either  by  the  convicting  justice  or 
by  any  other  justice  having  power  to  act  in  tlie  same  territorial  division, 
that  is,  within  the  convicting  justice's  territorial  jurisdiction.  It  applies 
only  after  the  appeal  has  been  decided  in  favour  of  the  respondent. 
Simington  v.  Colboume  (1900)  4  Terr.  L.R.  372. 

Gonvlctloii  to  be  transmitted  to  appeal  conrt— Presuniptioiir— Evl- 
denee  of  convJctioiu — Clerk  of  eonrt  to  remit  papers  in  certain 
eases. 

757.  Every  justice  before  whom  any  person  is  summarily 
tried,  shall  transmit  the  conviction  or  order  to  the  court  to 
which  the  appeal  is  by  this  Part  given,  in  and  for  the  district, 
county  or  place  wherein  the  offence  is  alleged  to  have  been  com- 
mitted, before  the  time  when  an  appeal  irom  such  conviction 
or  order  may  be  heard,  there  to  be  kept  by  the  proper  ofiBcer 
among  the  records  of  the  court. 

2.  The  conviction  or  order  shall  be  presumed  not  to  have  been 
appealed  against,  until  the  contrary  is  shown. 

3.  Upon  any  indictment  or  information  against  any  person 
for  a  subsequent  offence,  a  copy  of  such  conviction,  certified  by 
the  proper  officer  of  the  court,  or  proved  to  be  a  true  copy,  shall 
l)€  sufficient  evidence  to  prove  a  conviction  for  the  former  offence. 

4.  1^  any  case  when  a  conviction  or  order  is  required  by  this 
Part  after  appeal  to  be  enforced  by  any  justice  the  clerk  of  the 
court  to  which  the  appeal  was  had  or  other  pro|XT  officer  shall 
remit  such  conviction  or  order  and  all  papers  therewith  sent  to 
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the  court  of  appeal  exce])tiiig  any  notice  of  intention  to  appeal 
and  recognizance  to  such  justice  to  be  by  him  proceeded  upon  as 
in  such  cas«e  directed  bv  this  Part. 

Or»<7tn]— Sec.  888,  Code  of  1892;  B.8.C.  1886,  ch.  178,  sec.  86;  51 
Vict.,  Can.,  ch.  45,  sec.  9. 

Transmitting  the  conviction  appealed  from  for  use  on  the  appoal] — 
The  provision  of  the  first  paragraph  of  sec.  757  is  held  to  be  directory 
only,  and  failure  of  the  justice  to  transmit  the  conviction  before  the 
opening  of  the  sittings,  wiU  not  prevent  the  court  from  hearing  the 
appeal,  if  the  conviction  is  returned  by  the  time  the  case  is  bogus. 
Harwood  v.  Williamson,  (1908)  1  Sask.  L.B.  58,  sub  nom.  B.  t.  Wil- 
liamson, 13  Can.  Cr.  Cas.  195.  The  neglect  of  the  magistrate  is  not  to 
prejudice  the  rights  of  the  appeUant.  Wills  v.  McSherry,  [1913]  1  K.B. 
20,  and  see  B.  v.  McKay.  21  W.L.B.  369.  21  Can.  Cr.  Cas.  211. 

Duty  to  return  information  and  depositions} — The  justice  is  also  to 
return  the  information  and  depositions.  B.  v.  Bondeau,  5  Terr.  L.R. 
483.  These  should  include  notes  taken  of  objections  and  rulings  there- 
on; B.  V.  Dominion  Drug  Stores  [1919]  1  W.W.B.  285  (Alta.) ;  bat 
whether  such  notes  were  taken  or  not,  affidavit  evidence  on  certiorari  is 
admissible  to  show  the  objections  and  the  justice's  rulings  during  the 
hearing  before  him.  Ibid.;  B.  v.  Bichmond  [1917]  2  W.W.B.  1200; 
B.  v.  Barlow  {1918]  1  W.W.B.  499;  B.  v.  James  [1918]  2  W.W.B.  994. 

Proof  of  previot$s  conviction  on  charge  of  second  offence  under  a 
special  Acfi — Proceedings  before  a  justice  of  the  peace  may  be  certified 
under  the  hand  or  seal  of  such  justice;  and,  if  any  such  justice  has  no 
seal,  or  so  certifies,  then  a  copy  purporting  to  be  certified  under  the 
signature  of  such  justice  is  admissible  without  any  proof  of  the  authen- 
ticity of  such  signature  or  other  proof  whatsoever.  Canada  Evidence 
Act,  B.S.C.  1906,  ch.  145,  sec.  23. 

Further,  by  Code  sec.  982,  a  copy  of  any  summary  conviction,  pur- 
porting to  be  signed  by  the  clerk  of  the  court  or  other  officer  having 
the  custody  of  the  records  of  the  court  to  which  such  summary  convic- 
tion was  returned,  or  by  the  deputy  of  such  clerk  or  officer,  shall,  upon 
proof  of  the  identity  of  the  person  of  the  offender,  be  sufficient  evi- 
dence of  such  conviction  without  proof  of  the  signature  or  offiieial 
character  of  the  person  appearing  to  have  signed  the  same. 

The  conviction  before  a  justice  may  also  be  proved  by  the  produc- 
tion of  the  formal  conviction  itself.  Hartley  v.  Hindmarch,  L.B.  1  C.P. 
553;  B.  V.  Curran  (1914)  22  Can.  Cr.  Cas.  388  (Sask.). 

Where  a  statute  directs  that  the  magistrate  trying  a  charge  of  a 
second  or  subsequent  offence  shall  first  proceed  with  the  enquiry  and 
determination  as  to  the  latter  and  then  **  and  not  before "  interrogate 
and  take  proof  as  to  the  alleged  prior  offence,  a  breach  of  such  an 
imperative  direction  will  deprive  the  magistrate  of  jurisdiction.  B.  v. 
Edgar,  15  Ont,  B.  142;  B.  v.  Van  Zyl,  15  Can.  Cr.  Cat.  212;  B.  v.  Nurse, 
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8  Can.  €hr.  Gas.  1.73*  7  OXJft.  4D8,  diAayprovini^  dietam  in  B.  t.  Broim, 
la  Ont.  B.  41;  Ee  ElUa,  24  Can.  Cr.  Gas.  345  (P.EJ.) ;  Faulkntsr  v.  Box 
[1905]  2  K.B.  76;  nor  would  jurisdiction  be  restored  on  the  magistrate 
striking  out  the  evidence  of  the  prior  conviction;  J\)i6i.  Nor  would  it 
b^  permissible  to  cross-examine  the  aeeused  in  regard  to  the  prior  con- 
viction when  called  as  a  witness  on  the  principal  charge.  B.  v.  Van  ZyX, 
15  Can.  Cr.  Gas.  212;  B.  v.  Dealtry,  7  Gan.  Gr.  Gas.  443^  But  where 
the  legislature  amends  such  a  statute  hy  leaving  out  the  words  "  and  not 
before  "  as  was  done  with  the  Ontario  Liquor  License  Act,  by  9  Edw. 
VTI  (Ont.)y  ch.  82,  sec.  209,  it  would  seem  that  the  provision  becomes 
directory  only  instead  of  imperative  and  peremptory,  and  its  contraven- 
tion would  not  go  to  the  jurisdiction.  B.  v.  Graves,  21  O.L.B.  329,  16 
Can.  Cr.  Gas.  150,  318. 

Part  XV  of  the  Code  contains  no  provision  in  itself  for  dealing  first 
with  the  later  offence,  and  where  the  special  Act  on  which  the  prosecu- 
tioB  ia  based  d<ro8  not  teqnire  it,  the  prosecutor  must  prove  the  prior 
oonvicldoii  m  part  of  hb  ease ,  along  with  the  proof  -of  the  sabsetfuent 
•otfenee.  B.  t.  OruikBhapkf»  (1914)  4  W.W.B.  524,  28  Gaa.  Gr.  Gas. 
23,  7  Alta.  LJL  i»8. 

In  ^  paft9  Phillips,  26  N.B.B.  397,  it  was  held  that  a  certificate  of 
a  previous  ceirricti^n  fiot  selKng  Kqaor  under  flie  Canada  Temperance 
Ai04  is  aufficiani  emdenne  ta  pvove  <th6  f  aet  of  siieh  conviction;  Usually 
tiuB  ia  suppleaMntad  by  testimaay  to  prove  identity  of  the  perspn;  but 
mheie  'the  latue  of  identity  is  not  raised  hj  the  defence  it  would  Ofipear 
tiiaf;  an  i&f efeaeo  of  identity  nay  be  di«w»  from  the  mnne  and  addrass 
corresponding  ivith  tlie  name  -and  addnees  of  the  Aef  endaat.  B.  v.  Bataon 
(1906)  12  Gan.  Gr.  Gas.  62  (N.B.).  See.  982  makes  a  certificate  of  a 
former  conviction  for  an.  indictable  offence  proof  of  same  "  tipoi^  prqol 
of  the  identity  of  the  person  of  the  offender  " ;  but  it  has  been  doubted 
whother  it  has  any  application  dther  than  to  the  tvM  of  indictable 
Qgentm.    B.  v.  Loaeh,  17  OJUE.  643,  14  Gan.  Gr.  Cas.  376. 

Yukfm  T^TfiUryy—Jxi  the  Ywkon  Tenitoxy  eiwy  justiee  of  the  peace 
or  other  mi^strate  holding  a  preliminary  investigation  into  any  crim- 
inal offence  which  may  not  be  tried  under  the  provisions  of  Part  XV  of 
the  Criminal  Code  shall,  immediately  after  the  conclusion  of  such  investi- 
gation, trantaiit  to  the  deilc  of  the  court,  or  the  clerk  of  the  court 
for  the  judicial  distriot  la  which  the  diarge  was  made,  all  informa- 
tions, ezaminationsy  dqpositiona,  recogniaances,  inquisitioas  and  papers 
connected  with  such  charge,  and  such  clerk  shall  notify  the  senior  judge 
of  the  court  or  the  judge  for  the  district  of  such  investigation  and  the 
iiBmilt' thereof.    The  Tnkon  Act,  B.8.G.,  eh.  63,  sec.  82. 

4Mer  ••  !•  easts. 

7WB.  If  npOB  any  aippeal  the  court  tiTiiig  the  appeal  orders 
either  party  to  pay  cocrts,  the  order  shall  dire(4  the  eosts  to  be 
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paid  to  the  clerk  of  the  peace  or  oth^r  propter  ot&ter  of  the  court, 
to  be  paid  over  by  him  to  the  person  entitled  to  tHe  same,  and 
shall  state  within  what  time  the  costs  shall  be  paid. 

Ori<7w]— Sec.  897,  Code  of  1892;  R.S.C.  1886,  ch.  178,  sec.  95;  Sum- 
mary  Jurisdiction  Act,  1848,  Imp.,  sec.  27. 

Judge  to' fix  the  costs  of  the  appeal] — Where  upon  an  appeal  from  a 
summary  conviction  the  county  court  judge  purports  to  delegate  the 
taxation  of  the  costs  of  the  appeal  to  the  clerk  of  the  court, ,  instead 
of  himself  fixing  the  costs  of  the  appeal,  a  superior  court,  on  an  applica- 
tion for  prohibition  from  collecting  the  costs  taxed  by  the  clerk,  may 
enlarge  the  motion  to  allow  of  an  application  to  the  county,  judge  to 
iix  the  costs  and  amend  his  judgment  accordingly.  B.  v.  Hamlink,  2 
0:W.N.  186. 

Payment  of  costs  <mt  of  oash  d^potit ]-HCode  MC  751,  aub^MC  (2). 

M^covery  of  costs  on  appeiW^ — The  proeeedingB  fbr  enforeement  of 
an  order  for  costs  pTOvlded  by  sec  758  apply  •  only  to'  costa  dealt  wit^ 
by  the  appellate  court  on  affirming  or  quashing  a  tion^ietlox  or  order 
on  appeal  to  that  court,  and  not  to  eovts  in  certwroH  .proeeedlngs. 
B.  V.  Graham  (1898),  1  Can.  Cr.  Gas.  405,  29  Ont.  B<  193. 

The  party  who  originally  made  the  complaint  need  net  always  con- 
tinue to  be  tbe  party  respondent  to  the  appeal  takeil  against  the  eon- 
viotioB ;  aad  some  other  person  may  take  up  ^he  proseeotion  upon  the 
complainant's  death  and  may  be  held  liable  to  pay  costs  if  the  apps^l 
should  be  successful.    B.  v.  Truelove  (1880),  5  Q.B:D.  336,  S40. 

•    •  • 

becoyery  of  co8t8«— CerUficate.— Distress*— CommltmenL 

759.  If  such  costs  are  not  paid  within  the  time  so  limited, 
and  the  person  ordered  to  pay  the  ean^^  has  not  been  boand  by 
any  recognizance  conditioned  to  pay  such  costs,  the  clerk  of  the 
peace  or  his  deputy,  on  application  of  the  persoii  entitled  to  the 
costs,  or  of  any  person  on  his  behalf^  and  on  payment  of  any  fee 
to  which  he  is  entitled,  shall  grant  to  the  person  so  Applying, 
a  certificate  that  the  costs  have  not  beea  paid. 

3.  TTpon  production  of  the  certificate  to  any  justice  in  and 
for  .the  same  territorial  division,  such  justice  may  enforce  the 
payment  of  the  costs  by  warrant  of  distress^  ^d  in  default  of 
distress  may  by  warrant  commit  the  person  against  whom  the 
warrant  of  distress  has  issued,  for  any  term  not  «xoe&ding  oiie 
month,  unless  tlie  amount  of  the  costs  and  all  oosta  and  drns^^ 
of  the  distress  and  also  the  costs  of  the  *commitm^t  and  of  the 
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conveying  ef  the  party  t-o'  prison,  if  "the  j-iistice  thinks  fit  so  to 
otder,  are  sooner  paid.  '   "         ' 

3.  The  said  certificate  shall  lie' in  form  52  and  the  warrants 
of  distress  and  eommitnient  in  forms  53  and  54,  respectively. 

Origin]— Sec.  898,  Code  of  1892;  R.8.C.  1886,  ch.  178,  sec.  96;  Sum- 
mary Jurisdiction  Act,  1848,  Imp.,  sec.  27.* 

fiecQvery  of^cost^on  appealJi—^-lf  sl  cash  j^ejposit  has,  beeij  madiq  ^l?y 
the  appellant  (sec.  750)  and  the  costs  are  orjjered^agavnst  him,  the 
costs  may  be  ordered  to  be  paid  out  of  the  deposit.  Sec.  75^1,  sub-sec. 
(2).  If  aiEecognimiCQ  kur  been  given:  b^  the  aiq»diaiit  wile  is  brtered 
to  paj*  Qosts^  the  recognizance  may  be//eiiloi;c»4;.'tlbB  t^ertiflcstte  here 
provided  will  apply  in  cases  ^ere  costa  are  ordered  againat  the,  r^pon- 
dent  on  an  allowance  of  the  appeal.  The  special  means  which  this  seiy 
tioil  provides  /or  chforcing  payment  is  an  alternative  to  the  power 
conferred  by  see.  '7Q4,  sab-sec.  (3)*^ "by  'whidi  any  conviction  of  order 
2iade>  by  the  douit  on  appeal  may  also  be  eAfofced'by  proceee  of  the 
court  itself, 

If  an  aj^peal  is  dismissed  without  any  variance  of  the  conviction  oj; 
order  appealed  from,  the  enforcement  of  the  affirmed  conviction  should 
be  left  to  the  court  below,  and  the  power  to  issue  process  from  the 
aiH^lUite  confft  shovld  not  be  ussd  except  for  recovering  the  costs  of 
appeaL  Collette  v.  The  King,  (19()&.)  19  Que.  K.B.  lU,  16  Can,  Ou 
Cas.  281.  ,    /  , 

Code  forms  53  and  54  of  warrants  by  justices  in  default  of  pay- 
ment of  the  costs  of  appeal  from  a  nummary  conviction  may  be  varied 
ttmder  Code  wfc,  1152  so  te  to*  apply  to  warmnte  issned  for  the  same 
purpose  by  the  appellate  court,  Collette  v.,  The.Kii^,  Id^Can.  Cr.  Cas. 
281,  19  Qu^  KB.  134. 

Form  of  certificate  of  clerk  of  the  peace  that  the  o^ts  of  an  appeal 
are  not  paid} — Code  form  52,  following  sec.  1152. 

Foi^m  of  warrant  of  distress'  for  costs  of  ah  appeal  against  a  con- 
vittion  or  order'] — Code  form  53,  Mlowing  seci  1152. 

J^orm  of  i£iarr#»t  of  commitment  for  want  of  dittkreaa  for  costs  of 
appetW] — Code  form  54,  following  sec.  1152. 

Abandonment  of  appeaL 

.  7CM>.  An  appellant  may  a^fuadon  Jbia  appeal  by  giving  to  the 
opposite  party  notice  in  writing  of  .hie  intention  six  clear  days 
before  the  sitting  of  thei  court  appedled  to^  and  thereupon  the 
costs  of  the  appeal  shall  be  added  to  the  sum,  if  any,  adjudged 
against  the  appellant  by  pie  conviction  or  orde^,  and  the  justice 
shall. proceed,  on  tbe  conviction  or  order,  {^  if  there. had  b^eeii 
no  appeal.  '  t  •  /      vf 
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Origin^-^Bet,  8M,  Ode  of  1898;  1L8.0.  (1887),  ok.  74,  Bee  8. 

"  Six  clear  days  before  the  Htting  "] — ^In  tkB  eomputatioa  of  eleex 
days,  the  date  of  giving  the  notice  and  the  date  of  the  sitting  ate  both 
excluded,  leaving  six  whole  days  intervening.  Bee  McQueen  v.  Jackson 
[1903]  2  KJB.  163. 

Stating  a  Case. 

Statement  of  cftse  by  JiretlceB  for  reTleir«--ThBe  UmU  for  api^Ucfttioa, 
elcr— Error  In  1aw«— Exeess  of  Jurisdiction. 

761.  Atty  peTBOik  aggrieved,  the  proeecaitxir  or  oemfdamABt 
fts  well  «6  the  defendant,  utrtio  demres  to  question  a  convidion, 
order,  determination  or  other  proceeding  of  a  justice  under  this 
Part,  on  the  ground  that  it  is  erroneous  in  point  of  Iaw«  or  is 
in  excess  of  juriadijction,  may  apply  to  such  justice  to  state  and 
aign  a  €ase  setting  forth  the  lacts  of  the  case  and  the  grovnds 
on  which  the  proceeding  is  questioned,  and  if  the  justice  declines 
to  state  the  case,  may  apply  to  the  court  for  an  order  requiring 
the  case  to  be  stated. 

2,  The  application  slwU  be  made  and  tiie  case  etoted  within 
such  time  and  in  such  wanner  as  is  from  time  to  time  directed 
by  rules  or  orders  made  under  sec.  576  of  this  Act. 

3.  If  there  be  no  rule  or  order  otherwise  providing, — 

(a)  tbe  «pplicaii<m  fihall  be  made  in  writing  to  tke  juetiee 
and  a  copy  (hereof  left  witti  him,  and  may  be  made 
at  any  time  within  seven  clear  days  from  the  date 
of  the  proceeding  to  be  questioned ; 

(h)  the  case  shall  be  stated  within  three  calendar  mcHiths 
after  the  date  of  the  application,  and  after  the  reeog* 
nizsnoe  hereiziafter  referred  to  has  been  entered 
into;  and 

(r)  the  applicant  shall  within  three  days  after  receiving  the 
case  transmit  it  to  the  court,  first  giving  notice  in 
writing  of  such  appeal,  with  a  copy  of  the  base  as 
signed  and  stated,  to  the  other  party  to  the  pro- 
ceeding which  ifi  qwestiotted. 

OfV«nl— Sec.  900,  Code  of  1892 ;  53  Vict.,  Can.,  ch.  37,  see.  28 ;  Sum- 
mary Jurisdiction  Act,  1879,  Imp.,  42  and  43  Victl,  ch.  49. 

ConvUitioii,  order,  efc.,  of  n  JnHice  nnder  this  JPdft] — As  to  the  appli- 
cation of  Part  XV,  see  sec.  706*    It  includes  summary  convietlon  pro- 
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<«(9diBg8  b«C«ie.  a  justice  jnim  aspeotal  Act  of  the  CaiMdutn  Parlia- 
mOBt.    B,  ¥,  Bfeekonrldgev  IS  Qua  KB.  474,  10  Can.  Cr*  Gas.  180. 

8ia$ed  oftse  ^  ju$ti>c^} — ^Tht  stademeiil  of  tW  oaae  ia  «a|led  a 
"  8taM  oaMi"'  b«t  it  OUTfera  from  the  casa  atalad  in  reqpect  of  india^ 
able  offences  under  see.  1015  on  a  refusal  to  grant  a  reaervad  ease/  The 
stated  case  by  justices  und^  sec*  761  in  %  suimaar>:  eonvicUoiL  nn^tter 
is  to  be  to  "  the  court  "  as  defined  b;r  sec.  705,  clause  (6).  See  761  (3), 
762,  r62A,  764-768. 

"  Brraneous  in  point  of  law  "] — ^A  similar  limitation  is  made  in  sec. 
.1014,  giving  an  appeal  by  way  of  reserved  case  after  a  trial  for  an 
indictable  offence  upon  "  any  question  of  law  arising  either  on  the  trial 
or  on  any  of  the  proceedings  preliminary,  subsequent,  or  incident  there- 
ito,  or  arising  out  of  the  direction  of  the  judge."  It  has  been  held  under 
sec.  1014  that  a  question  depending  solely  uj^on  the  weight  of  evidence 
is  one  of  fact  and  not  of  law;  B.  v.  Mclntyre,  3  Can.  Cr.  Cas.  413;  B,  x. 
McCaffery,  4  Can.  Cr.  Cas.  193;  but  a  question  of  the  want  of  legal 
evidence  to  support  a  conviction  is  one  of  law.  B.  v.  Winslow,  3  Can. 
Cr.  Cas.  215.  12  Man.  R.  649 ;  B.  v.  Lloyd,  19^  Ont.  B.  352. 

As  to  questions  of  law,  this  remedy  is  open  as  well  against  the  dis- 
missal  ef  a  complaint  as  against  a  conviction.  Davys  v.  Douglas,  2d 
L.J.  Ex.  193f,  4  H.  &  N.  180. 

A  case  cannot  be  granted  to  decide  a  question  of  jurisdiction  of  the 
justices  prior  to  any  hearing  of  the  information.  Wakefield  L.B.  v. 
W.  Biding  BMl.  Co.,  30  J.P.  628.  But  a  ease  may  be  stated  although 
jaatiees  Kaiv  ^toclined  jurisdiction.  Muir  v.  Hore,  47  L.J.M.C.  17,  37 
L.T.  15. 

Justices  are  not  bound  to  state  a  case  when  the  api^calion  discloses 
no  point  on  which  a  case  ought  to  be  granted.  B.  v.  Butlandshire  Jss'- 
tiees,  13  L.T.  7^2. 

Tha  case  ahtauU  be  stated  so  lliat  the  opinion  af  the  court  wiiU  ftmllj 
diapase  of  it.    B.  t.  St.  OiW,  47  Jt.P;  756b 

The  toQvt  will  not  coaaider  a  quastioft  of  l»w  not  takan  baftira  the 
justksaa  unless  the  points  of  law  ava  appaiient  an  the  ftoe  of  tha  pto; 
eaadiDKia,  though  not  raised  befbte  tlia  Justices. '  Kaigbt  v.  flkttiwaH^ 
L.B.  fk  QiB.  412;  see  also  Kavaaagh  t.  Gttornay,  Irish  Bap^  KH  C.L. 
210. 

The  juatieea  have  no  right  to  appear  in  support  of  their  deeiMon. 
Sarith  T.  Butler,  16  Q.aD.  849. 

On  a  case  stated  for  the  superior  eourt  on  the  correetneaa  of  tlie 
Jottloe'a  daoisian  i^a  certain  faeta  sabmitled  the  queatlon  (ol  law) 
fof  the  deeiston  af  the  eoart  ia  nat  whalhar  on  the  faeta  presaated  in 
the  '*  easey"  the  court  would  hava  anivad  at  the  same  ooucluslon  aa.  the 
justices  did ;  but  the  question  is  whether  the  oount  can  taverae  the  finding 
of  lh#  jnaticea  an  (te  gfound  that  than  a^aa  in  lasr  aa  aaidanea  ta-  sup- 
port it.  Nock  ¥.  MaliUB  (1918)  87  L.J.K.B.  68;  Kippa  v.  Lana  (1^17) 
o6  Ij.al.K«B.  789. 
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"  The  oomrt^'O-^See  deiiiiitioii  i«0>de  «ee.  705.  The  ftpjieal  by  t^se 
stated  in  a  Bamtnary  coavietion  tnatter  'i»  to  the'  superior  <coUrt  of  crim- 
inal •  jurisdictiofi  ni»t  to  the  **  court  of  app^  "  by  which  oasea  reeerved 
upon  indictable  offenceB  are  heard.  B.  v:  Henry,  80  O.L;R.  t|94,  16 
Can.  Or.  Cae.  78.  ^    . 

Court  rules  or  drdersJ'-^-Bee  Code  sec.  576. 

Written  application  for  the  "«wc"] — ^The  application  is  for  the 
purpose  of  bringing  before  the  justice  in  a  formal  manner  the  request 
of  the  appellant' to 'take  an  appeal  by  stated  case,  but  the  recognizance 
given  and  appeal  itself  relate  to  the  case  as  stated  and  not  to  the  applica- 
tion for  the  case.  Yet  there  Is  authority  for  the  proposition  that  a  prelim- 
inary objection  may  be  raised  to  a  stated  c&se,  because  the  application 
was  not  made  in  due  form  as  required  by  sec.  761  or  by  the  rules  of  court. 
B.  V.  Barley,  (1906)  10  Can.  Qr,  Cas.  33(1 "( Terr.)  r  B.  v.  Gaines,  43 
N.S.B.  253.'  '        .         .     ' 

The  application  for  the  case;  Alberta  Court  Bules} — ^Alberta .^ule 
816  is  as  follows:,  t' An  application  to  a  justice  of ^ ^he  peace  testate 
and  sign  a  case  under  said  section  761  shall  be  in  writiUjg  mid  be  deliv- 
ered to  such  justice  or  left,  with  some  person,  for  him  at  lus.  place  of 
abode  within  seven  days  after  the  makiug  of  the  ,convi<^ion,  order, 
determination^  or  Q^her  proc^ding  .questioned,  .Such  application  shall 
statq  the  grounds  upon  which  the  proceeding  is  questioned^  and  whether 
the  appeal  is  to  be  to  the  appellate  di^isioi^  or  to  a  judg&" 

And  Bule,  8^3  .provides  that  "fillight  deTiatipn  from  sl^ricil^  .eampUanee 
with  these  rules  shall  not  invalidate  any  proceeding  or  thing  if  the 
court  jor  judge  sees. fit  to  a,l|9;iv ,the  aaipe»  either  with  or  without  requir- 
ing the  same  to-be  cqrrecficid/! 

It  was  held  that  these  rules  having  been  made  hy  virtue  "of  the 
powen  conferred  by  the  6ode^'  hwfO  thems^ves'  the  same  «ffeot  and  must 
be  construed  as  though  embodied,  ill' the>  etMute.  The 'Statutory  eoiidi- 
iiona  ftie  obli^Binry  and  if  noA  atrict^y  complied  with  the  appellant  will 
lose  hiB  tight  to  A  case.  B.  T.Bean,  (1917}  1  W.W.B.  943  (Alta.). 
T\om  r.iBest,  75L'JJK:.Bu  676;  [1906]  2  K.B.  106;  95  L.T.  127.  Th0,.orai8- 
sioH  to  indiocite  whether  the.  appeal  is  to  be  to.  the  appellate  dp^isionor 
a  judge  is  not  a  slight  deviation  under  rule  823,  but  a  substantial  die 
parture  irom.aeonditii^n  precedent  to  the  appUeant's  right  to  a  stated 
case,  for  the  justice  would  not  otherwise  know*  to  whieh  office  to  forward 
tl;^  recogiusaxice.    Kf  v.  Dean,  aupra. 

No- 'Stated  case  ^ere  appeai  profci2»ilfldf}*-*-No  case  is  to  be  stated 
under  the  Ck>de  by  a  justiee  iwheseiaa  appeal  under  see*  74k9  could  aot 
be  hftd,  tifi.i  where.a'pattiailtu'  staAutemi^rDhibtted  an  «ppealirom  « 
conviction  thereunder.   'Sec  7^1. 

8o  if  an  appeal  has  been  taken  and  tried* oat^  usder  see.  748,  ei.\aeq., 
on.  which  tiie  court  appealed  to  iaiby  sec'  752  the,  *  absolute  judge  as 
well  of  the  facts  as  of  the  law,"  the  decision  is  res  judiafte  bstiteen  the 
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parties  and  the  aoesfied  »  not  entitled  thereai^ter  to  apply  to  the  justice 
for  a  "  stated  ease  "  to  review  a  point  of  law  decided  on  the  appeal 
or  which  he  mightrhave  raised  on  the  appeal.  R.  y»  Towitshend,  (1^02) 
as  KJ9.B.  401< 

"Where  a  seaman's  Wages  are  recoverable  up  to  a  certain  amount  by 
summary  proceedings,  the  general  provisions  of  the  summary  jurisdic- 
tion claused  will  be  excluded  by  aii  enactment  in  the  special  Act  declar- 
ing that  the  justice's'  order  shall  be  "  final."  Wills  v.  McSherry,  [1914] 
I  K.'B.  616,  8^  L.J.K.B.  5^6;  Merchant  Shipping  Act,  1894,  Imp.,  57-58 
Vict.,  *ch."  60,  sec.  1B4;  Westminster  Corporation  v.  Gordon  Hotels 
PROSI  A.C.  14^. 

A  statutory  provision  in  a  special  statute  for  a  stated  case  on  appeal 
from  the  decision  of  justices  thereunder  would  not  of  itself  take  away 
certioraH.    Dierks  v.  Altermatt,  [1918]  1  W.W.R.  719,  723  (Alta.). 

Befusal  to  stfite  a  <w«e]*-r-0ee  sees.  763,  764. 

Beeogimmuje  on  stated  case  by  a  jiuiieel — See  sees.  762,  1097^1101. 

The  tecognizahce  required  by  sec.  762  must  be  entered  into  by  tttfe 
appellant  ^  bef  dre  a  case  is  stated  and  delivered  to  him  by  the  justice." 
Sec.  762  (l|);  B.  v.  Oeiser,  8  B.C.B.  169;  B.  v.  Kettle  [19051  1  K.B* 
2^12;  Stanhope  v.  Thorsby,  L.B.  1  C.P.  123;  Walker  v.  Delacambo,  68 
IfJ".  77,  58  J.P.  88;  Where  an  Incorporated  company  are  appellants  the' 
prosper  and  established  pi*actiee  48  for  the  recognisance  to  be  entered 
intcN  on  behalf  of  the  coniipany  by  -a  director  duly  authorized  by  a  resolu- 
tion 4)f  the  eoiApatiy-  f(A-  thatputposel  An  lippeal  Was  dismissed  where 
a  managing  director  entered  into  a  recognisance  without  previous 
autibif^rity,  Southern  Qountles  Deposit  Bank*  v.  Boaler,  59  J.P.  536,.  60 
J  J?,  34.  >      . 

'  ^*  SMed  cas6 "  a-  mode  0/  oftpeaiy-^he  stating  of  a  case  upon  a 
question  of  law  arising  in  n  somtnary  conviction  proceeding  is  a  mode 
of  appeal,  and  is  therefore  included  in  the  procedure  as  to  "  summary 
convictioiiB  and  oppeala''  made  applicable  to  proseeutionB  under  muni* 
cipal  bylaws  or  .a  speeo^  Act  Zeats  v.  Jehsaton,  (1910)  3  Saak<  L.B^ 
364;  it.  V.  Simpson,  2  €an..Cr  Oa&  272,' 28  Out.  B.  231.  The  Ontario 
Statute,  1  Edw.  VII,  eh.  18,  was  passed  to  abviate  the  difficulty  raised 
ia  thpe  latter  case.    Bl  v.  Harvey,  1'0.W.X.  1002. 

The  euhjeef  matter  of  a  stated  case] — An  appeal  by  way  of  stated 
case  may  properly  be  taken  when  the  summary  conviction  is  bad  on 'its 
faee.  B.  v.  Tuttabnll,  15  Can.  Cr.  Cas.  1,  2  Sask.  L.B.  186'.  But  it  will 
be  fey  the  eouH  to  determine  whether  the  defect  is  tunable  by  any  of 
the  vaiiotts  'proviiions  of  the  Code  which  forbid  the  setting  aside  of 
cMrvletions  fot  certain  infbrmalities  or  defects. 

The  justice  should  state  his  findings  of  fact  without  making  the 
whole  evidence  a  part  of  the  case  or  transmitting  the  same  to  the 
ajpfpellate  court.    B.  v.*  Dominion  Bowling  and  Athletic  Club  (1909)  15 
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Can.  Cr.  Gas.  105,  19  O.L.B.  107,  per  BiddcU,  J. ;  Jmm»  t,  Gettenll,  45 
Sol,  J.  306. 

Tke  court  wUl  rely  on  the  jvitioet  aAd  tftk*  tke  etae  ta  ataied  uiriieaa 
there  is  a  patent  defect  upon  the  face  of  it,  notwithataftdkig  one  of 
the  partiea  disputes  by  affidavit  the  facta  as  stated,  and  declares  they 
raise  a  different  question.     Musther  v.  Musther,  58  J.P.  53. 

Serving  notice  of  appeal  and  copy  of  stated  caael — Seryice  should 
made  on  the  opposite  party  himself  where  that  is  practicaUe  unless 
there  is  a  rule  of  court  authorising  service  oa  hia  solicitor.  But  lender 
exceptional  circumstances,  as  where  the  respondent  could  not  ba  found, 
service  on  the  solicitor  who  api)eared  for  him  before  the  justices  has 
been  allowed.  Hill  v.  Wright,  60  J.P.  312;  Gloucester  v.  Chauder,  32 
L.J.  66;  Anderson  v.  Reid,  66  J.P.  564;  Teddington  v.  Vile,  70  J.P. 
381.  While  it  has  been  said  that  notice  of  appeal  is  necessary  to  found 
jurisdiction;  Foss  v.  Best,  [1906]  2  K.B.  105;  Bust  v.  St.  Botolph,  94 
L.T.  575;  Edwards  v.  Roberts,  [1991]  1  Q.B.  302;  that  proposition  in 
no  longer  an  absolute  ose,  but  is  qualiited  so  as  to  give  jnrisdiotion  to 
hear  an  appeal  where  all  reasonable  efforts  to  effect  service  have  bt .  . 
unavailing  and  the  respondents  were  at  sea  or  abroad  and.  without  any 
known  place  of  residence.  WUla  v»  MeSherry,  £1913}  1  K.B.  20,  82 
L.J.K.B.  71,  23  Cox  C.a  254.  The  appeal  was  finally  diamiaae^^  as  it 
was  brought  in  respect  of  a  claim,  for  seamen's  wages,  the  daeistom  on. 
which  in  the  court  below  was  made  final  by  Uie  Merchant  Shipping  Aet 
and  consequently  the  justices  had  no  power  to  staite  a  speeial  eaae. 
Wills  V.  MeSherry,  [1914]  1  KJB.  616,  6a  UJXJB.  506;  Westminatei  v. 
Qordoa  Hoielsv  [1908]  A.C.  142. 

In  Teddington  Urban  Ceunetl  ▼.  Vile,  90  J.P.  991,  a  preHminafy 
objection  that  no  copy  of  the  special  ease  with  the  notice  of  appeal 
had  been  served  under  the  Summary  Jurisdictiim  Aat,  1857,  Imp^  and 
the  Summary  JuriadietiMi.  Aet,  1879,  Inq^,  was  ovarroled  where  aoliee 
had  been  mailed  and  every^mg  peesible  had*  been  dene  but  wslhout 
sueoess  to  locale  and  personally  serve  the  respesbdevt,  and  the  court 
was  satisfied  that  the  re^oMont  knew  of  the  appaai  And  see  Syred  \ 
Garmthcrs  (1858)  £.  B.  &  £.  460.  And  satvice  ia  sufteieiit  whara  given 
to  and  accepted  by  the  resi^adeni's  soUattors  duly  attthorixed  to  accept 
service  on  the  respondent 's'behalf.  Ctoodman  v.  Crof  toa^  [19X4]  3  K.B. 
803,  83  L.J.K3.  1524 ;  Pennell  v.  Uxbridge,  31  L.J.M.C.  92. 

In  order  to  displace  the  Code  requirement  of  serving  a  written  notice 
ol  appeal  and  a  copy  of  the  case  stated  by  jastieea  under  Code  sac 
761,  some  express  provision  dealing  with  that  requiremeat  muat  api^ear 
in  the  court  rules ;  S€  Wood  v.  Hudsoa's  Bay  Co.  [1018]  1  W.WA  731, 
(Alta.) ;  it  is  not  enough  thttt  there  an  court  rules  daalini^  w«th  eases 
stated  by  justices.  It  is  not  to  be  assumed  that  court  rules  were  in- 
tended to  cover  the  whole  practice  which  make  no  mention  of  the 
service  of  notice  of  appeal  and  of  the  case  stated  and  which  otherwise 
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SirifKABT  CoNvionoNS  f§761] 

i«fini)d*fieA  gite  the  topobdcnt  4in^  motioe  of  the  appeal  until  he  was 
served  with  a  notice  or  appointment  of  the  tlaie  and  pisce  of  hearing. 
Be  Wood  Ik  Hudson's  Bay  Go.,  supra. 

The  service  of  a  notice  of  ai^>eal  and  a  copy  of  the  ease  whene  sec. 
761  is  not  superseded  by  any  court  rule,  forms  a  condition  precedent 
to  the  right  of  the  applicant  to  file  the  case  and  a  good  ground  of 
prdlmiBsry  objeetion  to  the  hearing  of  an  appeal  by  stated  case.  Be 
Wo«a  4  Hadwn's  Bay  Co.  (1918}  1  W.W.B.  731  (Alta.). 

C7efidstiefi«  preoedeni  iii  general  to  the  mppeat] — The  eonditioRs  pre- 
seribfid  are  eovditiona  prteedent  to  enable  the  eourt  to  hear  the  a^n^eal 
only  so  far  a0  relates  to  acts  to  be  done  by  the  appellant  and  are  only 
directi^ry  as  to  the  acts  of  the  justices.  Lockhart  v.  Mayor  and  Oor- 
poration  of  Bt.  Albans,  21  Q.B.D.  188;  Hughes  v.  Wavertree  L.B.,  10 
T.L.B.  S57,  58  jr.P.  654. 

The  senrfce  of  the  notice  of  appeal  and  a  copy  of  the  cane  is  a 
eoMdItien  precedent  te  flie  right  of  the  appiieawt  to  file  the  case.  Be 
Wood  «  Hndaen'f  Bay  Ca  [1918]  1  W.WJL  781  (AHa.). 

A  fcoviaioii  by  rale  tving  a  tijne  limit  within  which  tlie  caee  must 
be  lodgfd  is  so  far  directory,  aud  not  a  condition  precedent,  that  where 
the  party  has  done  all  in  his  power  to  comply  with  the  statutory  require- 
ment, and  compliance  has  Ix^en  impossible  from  the  closing  of  the  offices 
of  the  court,  tin  appeal  wilt  be  heard.  B.  r.  Tumbull,  £  8ask.  L.R.  186, 
t5  Can.  Or.  Qm.  1 ;  Mayer  v.  Harditig,  L.Bw  2  Q.B.  410,  1#  L.T.  429, 
qualifying  Morgan  w,  Bdwvrds,  29  L,J,  IW,  5  H.  4  K.  416, 6  Jnr.  <Nil.) 
8V9;  Woodheuse  v.  Wood,  B9  LJ^.MX]!.  149;  Penaell  ▼.  Uxbridge,  31 
L.J.M.C.  92;  Wills  v.  McSherry,  [1913]  1  K.B.  20,  82  L.J.K.B.  71; 
Teddington  v.  Vile,  70  J.P.  381.  But  otherwise  the  trannnission  of  the 
case  within  the  time  Sauit  is  a  condition  preoedeat.  Cookaley  ▼.  Nakas- 
hiba,  8  B.C.B.  117,  5  Can.  Cr.  Gas.  111. 

1%  htV'^een  ^eld*  alflo  that  a  defe<^  in  the  application,  as  where  'it 
was  not  made  in  writing  as  required,  or  although  fn  writing,  did  not 
ask  the  justice  te  nt  f  erth  the  **  flacts  of  the  case  and  the  ^maais  on 
w^i^  the  prP<^eediag  is  queetioned,'*  goes  to  the  juriadictien  to  hear 
the  9t«ted  cm«.  B.  v.  Gaines,  43  N.S.B.  253;  B.  y.  Earley,  10  Can.  Gr. 
Cas.  336  (Terr.). 

» 

Signing  the  stated  ca$e} — If  the  case  was  tried  by  two  justices  sit- 
ting together  both  should  sign  the  stated  case.  Barker  v.  Hodgson, 
(1904)  68  J.P.  310;  Westmore  v.  Pain  [1891]  1  Q.B.  482,  60  L.J.M.C. 
89,  17  Cox  C.C.  244. 

Amendment  of  stated  M#e]-^8ee  see.  766. 

No  further  appeal  from  dedeion  an  atafed  oaw] — There  is  np  further 
appeal  from  the  decision  on  the  stated  case.  Code  sees.  1013,  et  seq.^  not 
applying  to  give  an  appeal.    Waller  ▼.  The  King  (1915)  24  Que.  K.B 
127,  24  Can.  Cr.  Cas.  393. 
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Ucco^lianee  by  applieant  for  a  case^— Fee8^-*DlB6harg«  of  appli- 
cant from  eostody. 

762.  The  appellant  at  the  time  of  making  such  application, 
and  before  a  case  is  stated  and  delivered  to  him  by  the  justice, 
shall,  in  every  instance,  enter  into  a  recognizance  before  such 
justice  or  some  other  justice  e^ercisi^g  the  same .  jurisdiction, 
with  or  without  surety  or  snretieB,  and  in  ^Uch'  smnv  ae  to  the 
justice  seems  meet,  conditioned  to  prosecute  his  appeal  without 
delay,  and  to  submit  to  the  judgment  of  the  court  and  pay  such 
costs  as  are  awarded  by  the  same;  and  the  appellant  shall,  at 
the  same  time,  and  before  he  shall  be, entitled  to  have  the  case 
delivered  to  him,  pay  to  the  justice  such  fees  a&  be  is  entitled  to. 

2.  The  appellant,  if  then  in  custody,  shall,  be  liberated  upon 
the  recognizance  being  further  conditioned  for  his  appearance 
before  the  same  justice,  or  Stich  otlier  jnfitiee'  as  is  then  sitting, 
within  ten  days  after  the  judgment  of  tiie  court  has  been  given, 
to  abide  such  judgment,  unless  the  judgment  appealed  against 
is  reversed. 

« 

Otiffinl'Sec,  900^  Code  of  1802;  53  Tiot.,  Can.,  dL  37,  see.  28. 
'  Eeo^gnieance  on  stated  case  hf  a  justice'] — «The  Teoognixanco  of  the 
appellant  alone  maj  be  aooepted  as  security  from  an  i^Iicant  for  a 
stated  ease  under  sec.  762.    B.  v.  Tuxnbnll,  15  Oan«  Od  Oas.  1,  2  Bask. 
L.R.  186. 

Crown  Rules'] — Bee  see;  761. 

Estreat  of  reeognigfonoe] — ^See  sees.  1097-1101. 

Proceedlni^  wben  Jastlee  dies  or  qaJta  aJOeor— BocpgnliaaM  oa 
stated  case. 

762a.  Where,  pending  an  application 'for  the  statemiant  of 

n  case,  the  justice  dies  or  qnits  oflRce  the  applicant  may,  on  noti(!e 
to  the  other  party  or  parties,  apply  to  the  court  to  state  a  case 
itself,  and  if  a*case  is  thereupon  stated  it  may  be  dealt  with  as 
if  it  had  been  duly  stated  by  the  said  justice. 

.2.  Before  any  such  case  is  stated  by  the  court,  the  applicant 
shall  enter  into  recognizances  as  provided  by  sec  768. 

Origin]— Code  Amendment  of  1909,  8-9  Edw.  VII,  Can.,  ch.  9,  sec  2. 

Befosal  to  state  a  caser-Exceptlon. 

763.  If  the !  justice  ifi  of  opinion  that  the  f^pplicatiou  is 
merely  frivolous,  but  not  otlierwise,  he  may-  refi>se  to  ^tate  a 
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cas^,  and  shalfcoD  the  requcetof  tVk  applicant  sign  and  deliver 
to  him  a  certificate  of  such  refusal:  Provided  that  the  justice 
shall  not  refuse  iq  ^tate  a  case  wh^re  th^  application  for ,  that 
purpose  is  made  to  him  by  Qr.  jinder  the  d^cection  of  the  Attoo'ney 

General  of  Canada,  or  of  any  prov^ince.  . 

•       '       •  .     '  '     .** .  '     •         •  •    .       . 

Ori^yi]— Sec.  900^  Code  of  1S92;  53.  Vict.,  Can.,  Ub.  37,  sec.  28. 

Befueal  if'  application  /rivo2«t««]-;— A.ease.is  to  be  stated  on  applica- 
tion riuUess  the  latter,  is  -merely  frivolous**  It  it  to  ^bo  granted  on  <a 
point  going  to  the  justice's ' jvuiadiction  aithougk  not  previoualy  raised 
before  lam.    Bx  pwrte^  Markham^  ai  L.T.fL  TiS^  34  J*P..150. 

.    ""  Crown  Bmlmsl — Bee^eee.  761. 

AppUcatlon  to  compel  caS^— Biile  there^or«— Case  to  be  statedi 

764.,  Where  .the.>jusiii:e.refu^6  to  state  a  case,  it  shall  be 
lawful  for  the  applicant  to  apply  to  the  <3oart;  upon  an 'affidavit 
of  the  fadts,  for  a  mle  caUin^  upori  the  jVrtftice,  and  also  "Apon 
the  respondent,  to  show  cause  why  snch  case  should  not  be  stated; 
and  §uch  cqurt  may,  .make  ^  such  rule  fibsolute,  or  ^i^cbarge  the 
application,  with,  or  withpwt  ^yipe^tpft  cpst^,  ^..to.  the- court 
seems meetw  .»  »     >       ■  .  .^     i    ^ 

•-2.  The  jttBtice  upon-  beibg  I  served  with  snch  rule  absolute, 
shall  state  a  case  accordingly,  iipofl  the  appellant"  entering  into 

such  recognizance  as  herernbefcrre  provided.  ■ 

»    *»  .     "  '  .  » 

^  Oriffin]-^Sec.  9Q0,  Code  o£  1892  ^.  53  Viet.,  Can.,  eh.  37,  seoi  28. 
To  "the  court"]— See  sees.  *r05  f6J.  ' 

Hearing  of  eaa^  stlite'd.— Order  flnaL^lfo'  eosta  agafteat  Justlee. 

T65.  The  court  to  which  a  case  is  transmitted  shall  hear 
and  determine  the  question  or  questions  of  law  .f^ifiing^  thereon 
and  shall  thereupon  affirm,  reverse  or  modify  the  conviction, 

.ord«r.  i.4»r»  d^t^muwtioA.  iA:<iii9«p^t  ri»£  .mkiAk  Uie  4mejlm9.fh%m 
stated,  or  remit  the  ipatter  to  the  justice  with  the  op^ff^  of 
the  court  thereon,  and  may  make  such  other  order  in  relation  to 
tbe  xnatter,  and  su^h  ojrders  cu^  to  coatsK  as  to  the  fioui;t:  seeios 
fit.;  and  all  svch  ord^ars  ,^s^  be<tml  aAd.^ooyclusive  upon  aJil 
parties.  ...     .  ;.. 

*  2.  No  justk^e  who  •  states  and  delivera  a  cane  shall  be  liable 
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to  amy  costs  in  respect  or  hy  reases  of  such  appeal  against  his 
determinatien. 

Origin]— Sec.  .^00,  Code  of  1892 ;  53  Vict.,  Can.,  ch.  37,  sec.  28. 

Conditions  preeedenfj — Code  sec.  761. 

Question  of  law  on  the  sufMency  of  the  evidence} — Oa  a  case  staM 
by  a  magistrate  as  to  the  sufficiency  of  the  evidence  to  warrant  the 
conviction,  the  appellate  court  will  not  deal  with  the  question  of  the 
weight  of  evidence  furtlier  than  to  satisfy  itself  thMt  the  ease  eould 
not  have  been  withdraw*  fren  the  jury  if  a  jury  trial  had  imm  pas- 
sible.   2eats  V.  John«l«i,  (1910)  S  6ask.  B.  864. 

If  no  evidence  by  the  defence,  the  eoivvietk>n  may  be  suaMkiaed  on 
the  relevant  testimony  although  irreleiNant  teatasMny  was  improiperly 
admitted.    B.  v.  Nugent,  (1904)  9  Can.  Cr.  Cas.  1. 

ifueetionQs  fo  illefal  excess  of  pea^lty] — ;If  th|»  penaHy  .la  ^\^  ^^ 
be  above  the  legal  limit  it  may  be  reduced  on  the  hearing  of  a  stated 
cas^  under  the  powers  «o«f erred  1>y  sec.  7)66.    See  B.  v.  Power,  Xfl^OS)- 
14  €att.  Cr.  Oaa.  264  tNjS.). 

Qfkeition  of  law  not  raioed  bei^Ho^-^VBlem  a  qaeatian  of  law  raised 
lor  the  first  time  on  the  heani^  of  the  appeal  ia  one  which  no  evidence 
could  alter,  it  will  not  be  entertained.  Katea  v.  Jeifery  [1914]  3  K.B. 
160,  83  L.J.K:.B.  1760,  explaining  Giebler  v.  Manning,  [1906]  1  K.B. 
709,  75  L.XK.B.  463;  Rinight  v.  BaUiwtffl,  (1874)  L.B.  9  Q.B.  41S; 
Simpson  v.  Lock,  7  Can.  Cr.  Cas.  294. 

"JSknll  hf4^nal  ond  ooncfnomfo "] — \kny  night  of  appeal  anfler  sec. 
749  ia  to  be  taken  aa  abandoned*    Code  sae.  769. 

Order  as  to  eoste] — The  reuipoadent  may  ba  ordered  to  pay  ooala  of 
an  appeal  rendered  necessary  by  the  objection  he  had  raised  before  the 
justiee  attiiough  Ihe  does  aot  appear  on  the  hearing  of  the  stated  case. 
Bobinson  v.  Gregory,  [1905]  1  K.B.  ^94. 

*'The  coart"]— See  sees.  705  (6)  and  766  (6). 

Mo  oer^it^ri.reiifiwr^d  ,po  gifi^^  .count  ^m^iotfaa  to  J^enr  ofifml}^ 
Code  sec.  768. 

Justice  protected  on  enforcing  conviction  after  affirmance  or  amend- 
mfnfl— Code  sec.  1151. 

Baailttfag  «a«e  far  aaMaABMit^— PferaMea  m  la  liauteg  la  CtaH%en. 

766.  The  court  for  the  opinion  of  which  a  case  is  stated 

shall  have  power,  if  it  thinks  fit,  to  cause  the  case  to  be  sent 
buck  for  amendment ;  and  thereupon  the  same  shall  be  amended 

accordingly,  and  judgment  shall  be  deli'vtered  after  it  has  been 

amended. 

2.  The  iMithority  and  juiiedictkni  of  the  court  for  the  opinion 
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of  wbidft  ft  case  is  stated  may^  svthject  to  any  rales  and  orders 
of  o^«rt  m  ^elalioD  thieieto,  be  eaevcised  by  a  judge  of  such  co«H 
sitting  in  chambers,  and  as  well  in  vacation  as  in  term  time.*  * 

0?^tt]---Sec.  900,  Code  of  1892;  53  Vict.,  Can.,  ch.  37,  aec.  ^8. 
Judge  of  ^uch  court  sitting  in  Chanibera.] — Bee  see.  705  (b). 
Crown  Bulesi — See  sees.  576,  761. 


Ealoreement  ef  eoAvletloa  l^y  Jastlee.— By  preeesa  ef  eoart 

767.  After  the  decision  of  the  court  in  rektion  to  any  ease 
stated  for  their  opinion,  the  ju^tiee  in  relation  to  whose  deter- 
mination the  case  has  been  stated,  or  any  othef  juf^j^  ^Jf^nff/Lsii^igi 
the  same  jurisdiction,  shall  have  the  same  authority  to  enfosce 
any  conviction,  order  or  determination  which  has  been  affirmed, 
amended  or  made  by  such  court  as  the  justice  who  originally 
decided  the  case  would  have  had  to  enforce  his  determination 
if  a  ease  had  net  beea  stoted. 

2.  If  the  court  deems  it  necessary  or  expedient  any  order  of 
the  court  may  be  enforced  by  its  own  process. 

OngWSec.  900,  Coda  of  1$92;  53  ¥ict.^  Cap.,  eh.  a7«  fle<v  98.: 
*"  The  court "]— See  seea  705  (h)  and  766  (2). 
Estreat  of  reeognisartcel — See  sees.  1097-1101, 

Ho  certiartttH  fv^afred  o«  ease  stateC 

768.  STo  writ  of  certiorari  or  other  writ  shall  be  required  for 
the  removal  of  any  conviction,  order  or  other  determination  in 
relation  to  which  a  case  is  stated  as  aforesaid  for  obtaining,  the 
judgment  or  determination  of  a  superior  court  on  such  case. 

OKpinl— Sec.  900,  Code  of  1892;  53  Vict.^  Can^  ch.  3iZy  w^..S, 

Statapeat  of  ease  praelaias  appaalr—Ifo  east  to  be  state4  i|rhea 
BO  appeal  paradtike4 

768.  Every  person  for  whom  a  case  is  stated  as  aforesaid 
in  respect  of  aAy  determination  of  a  justice  frpw  which  he  is 
entitled  to  ao  appeal  uad^i  sec.  t49,  shall  be  tajcen  io  have 
abandoned  hie  said  right  of  appeal  finally  and  conclusively  :and 
to  all  intents  and  purposes. 

2.  Whare,  bgr  My  special  Aet,  it  is  provided  that  there  shall 
bf  no  appeal  from  any  conviction  or  order,  no  pcoeaediags  shall 
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l)o  taken  to  hftve  a. case  stated  ofF  signed  as  aforesaid  in  any  ease 
to  whiobisuah  provision  as  to  appeal  in  mieh  special  Act  apfrfies. 

Oi^»n]-rr6eo.  900,  Code  tf  :1892. 

** For  whom  a  case  is  stated'*} — It.  is  not  open  to  the  party  who 
has  given  a  recognizance  and  obtained  the  justice  to  sign  a  stated  case 
to  so  abandon  it  as  to  qualify  him  for  thereafter  appealing  on  both 
facts  and  law  to  the  tribunal  constituted  under  sec.  749. 

But  certiorari  may  still  be  available  if  the  sta^^d  cas^  was  dismis^l 
for  som^'imgularit5'*aWA  Wit  fipJAWm^its.'-^E:  v.'tlamor  W^l^T 

1  w.w^B^  801  ((Aitd.)..  !    .    •.       •  '    v:*; 

I  •     • .      ,■   •  ..    .•  p^^^  .    '    - 

Fees  nider  Part  XT. 

770.  The  fees  mentioned  in  the  following  tariff  and  no  others 
shall  be  and  constitute  the  fees  to  be  taken  on,  proceedings  before 
justices  under  this  Part: — 


I » 


Fees  to  be  taken  hy  Justices  of  thB  Peace  or  other  Cl^Btks. 

1.  Information  or  complaint  and  warrant  or  summons.  $0  50 

2.  Warrant  where  summons  issued  in  first  instance..     0  10 

3.  Each  necessary  ^opy  ot  suminons  of  warrant: ."; ...     0  10 

4.  Each  summons  or  tvarrant  to  or  for  a  witiiess  or 

witnesses.     (Only  one  summons  on  each  side  to  be 
charged  for  in  each  ca^e,  i¥hicjj.^njay..gi>n^jp  any  .   . 
number   of  names.     If   the   justice  of  the  case,,^^ 
requires  it,  additional  summonses  shall  be  issued 
without  cHarffe)    T. , , , .     0  10 

5.  Information  for  warrant  for  witness  and  warrant..     0  50 

6.  Each  iiecessary  copy   of   summons  or  warrant  for 

"witfiesd  *■...'»  i  ^ ..  .^.  i •. . •: .%  ...;.;.'.....    -(>  10 

7.  For  every  recognizance 0  25 

%:'l?^or^1iearing  aiid^^a^tetmirtfti^'&^eVv .'":''.''.  .V"*.V;  J:  "^fl  '50' 

9.  If  case  lasts  over  two  hours 1  00 

io.  Where  one  justice  alone  cAnnot  lawfully  hear  and*'**- 
detertnSne  the  case  the  same  fee  fbr  hearing  and 
deterthinihg  to  bfe  allowed  tb  th^'  assodate'  jtistifce: 

11.  For  each  warrant  of  distress  or  commitment 0  26 

12.  For  making  up  record  of  convictio'n  or  orAer  wh^re 

the  same  is  ordered  to  be  retnriied  io  sessiotts  or  cm 
oeHiorari  ......  i ..... » •. . . .  i  .\\ , . . .     1  00 
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But  in  all  oases  which  admit  of  a  summary  pro- 
.  oeeding  before  a  single  justice  and  wherein  no 
higher  penalty  than  twenty  dollars  can  be  im- 
posed, there  shall  be  charged  for  the  record  of 
conviction  not  more  than 0  50 

13.  For  copy  of  any  other  jkiper  connectcfd  with  any  case, 

and  the  minutes  of  the  same  if  demanded,  per  folio 

of  one  hundred  words 0  05 

14.  For  every  bill  of  costs  when  demanded  to  be  made 

out  in  detail  .:....<!..... 0  10 

(Items  13  jand  14  to  be  chargeable  only  when  there 
has  been  An  adjudication.) 

r 

Constables'  Fees. 

1 .  Arrest  of  each  individual  upon  a  warrant,  or  arresting 

•  without  a  warrant  an  individual  who  is  subse- 
'      quentty  convicted  or  committed  for  trial $1  50 

2.  Serving  summons  or  subpoena 0  50 

* 

3.  Mileage  to  serve  summons,  subpoena  or  to  make  an 
t  .      arrest,  one  way,  per  mile,  thirteen  cents   (if  no 

I     ■  puUie  conveyance  i^i  available  reasonable  livery 
charges  to  be  allowed).    . 

4.  Mileage  when  service  cannot  be  efiEected,  upon  proof 

of  due  diligence,  one  way 0  13 

^.  Beturning  with  prisoner  after  arrest  to  bring  same 
before  a  magistrate  or  justice  for  preliminary 
heiirioig  ox  trial  where  the  magistrate  or  justice  is 
..  not  atr  place  where  warrant  was  handed  constable, 
and  where  the  journey  is  of  necessity  over  a  differ- 
ent ronte  than  that  travelled  to  make  the  arrest, 
per  mile,  one. way, 0  13 

a.  Taking  prisoioeE  to  gaol, on  semand  or  committal, 

one  way,  per  mile. 0  1«1 

(Not  pkyable  if  this  is  return  journey  from  taking 
prisoner  before  the  justice,  do\ible  mileage  not 
being  chargeable) . 
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7.  Attending  magistrate  or  justices  on  sttmniarj  trials, 

or  on  ezamiAation  of  prisoneirs  eharged  witii  crime, 
for  each  day  neoeasarily  employed,  ooily  one  Aufs 
fees  on  acy  number  of  oases 2  00 

8.  Serving  distress  warrant,  aod  retuvniiig  same. .....     1  50 

9.  Advertising  under  distress  warrant 1  50 

JO.  Travelling  to  make  distress,  or  to  seaxcli  for  goods  to 

make  distress,  when  no  goods  are  found,  one  way, 

per  mile 0  13 

11.  Appraisements,  whether  by  one  appraiser  or  more — 

two  cents  in  the  dollar  on  the  value  of  the  goods. 

12.  Catalogue  sale  and  commissiou,  and  delivery  of  goods 

— five  cents  in  the  dollar  on  the  net  produce  of 
the  goods. 

Witnesses'  Fees. 

1.  Each  day  attending  trial $0  75 

2.  Mileage  travelled  to  attend  trial  (one  way)  per  mile.    0  10 

Interpreters'  Fees. 

1.  Each  day  attending  trial $2  00 

2.  Mileage  travelled  to  attend  trial  (one  way)  per  adtew    0  10 

Origin} — 1917  Can.,  ch.  14,  sec.  5;  8-9  Edw.  VTI.,  Can.,  ch.  9,  sec.  2; 
57-58  Vict.^  eh.  57,  ate.  1;  Code  of  1892,  see.  871;  9S  TIet.,  Can.,  eh. 
45>  86«4  2. 

Effect  of  awarding  unauthorised  or  excessive  costs] — ^Where  a  nar- 
rant  of  commitment  includes  unauthorized  costs  to  be  paid  as  a  condi- 
tion of  release,  the  eoort  wfll  not  discharge  the  prisoner  on  that  ground 
alone,  but  wil)  remand  kitii  for  a  iuffieietot  time  to  ha^  the  erroneous 
judgment  eorreeted.  R.  t.  Smith,  16  Can.  Or.  Caa.  425  (K.S.) ;  aer  will 
a  conviction  be  q;uaAhed  on  the  grGuad  of  eaeossifie  eMliw  Sm  parte 
Bayworth,  24  N.B.B.  74,  2  Can.  Gr.  Cas.  230.  The  m&^atiate  is  liable 
in  a  civil  action  to  refund  that  part  of  the  costs  imposed  by  him 
which  is  unauthorized.    Ex  parte  Howard,  32  K.B.B.  237. 

Where  uaauthofflced  costs  are  included  ift  a  "  WitiHMty  coiiVielidn,'* 
the  court  on  certiorari  has  power,  under  Code  MC;  11S4,  tv  amead  the 
conviction  by  reducing  the  costs  to  the  proper  Itema  B.  \,  Code,  13 
Can.  Cr.  Cas.  372,  1  Sask.  L.B.  295;  R.  v.  Harris,  13  Can.  Cr.  Cas.  398; 
B.  V.  Tumbull,  15  Can.  Cr.  Cas.  5;  B.  v.  Mah  Bam,  19  Can.  Cr.  Cas.  5. 
But  it  would  seem  that  an  order  for  coats  agaittat  th^  informant  ia  not 
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a  conviction  or  order  within  the  scope  of  sec.  1124;  B.  v.  Laird,  1  Terr. 
L.B.  179.  Sec.  1124  relates  to  convictions  or  orders  which  evidence  the 
commission  of  an  "  offence  "  and  impose  a  "  punishment "  therefor. 

The  amount  of  the  costs  and  charges  of  conveying  ithe  accused  to 
gaol  in  default  of  payment  of  the  fine  (Code  sec.  739),  need  npt  be 
fixed  in  the  summary  conviction;  B.  v.  Code,  13  Can.  Cr.  Gas.  372,  1 
Sask.  L.B.  295. 

Item  6  of  the  constable's  fees  was  amended  ift  1917  so  as  to  omit  all 
reference  to  "  disbursements  "  as  an  addition  to  the  mileage.  See,  under 
the  former  item  6,  the  case  of  Re  Hoskins,  21  Can.  Cr.  Cas.  435,  13 
E.L.B.  143. 

Applieaiion  of  tariffs] — The  tariffs  of  costs  here  are  primarily  for 
proceedings  under  Part  XV ;  but  the  amendment  made  to  the  Constablcn 
tariff  in  1917  makes  it  include  certain  costs  and  charges,  applicable  only 
to  preliminary  enquiries  and  summary  trials  under  Part  XVI.  Costs 
ordered  to  be  paid  by  the  defendant  on  a  summary  conviction  are  to  be 
reasonable  and  "not  inconsistent  with  the  fees  established  by  law  to 
be  taken  on  proceedings  had  by  and  before  justices."  Code  sec.  735. 
Tariffs,  for  similar  services  in  regard  to  provincial  offences  and  for 
services  payable  out  of  public  funds  of  the  province  in  the  administra- 
tion of  the  criminal  law  may  be  found  in  the  statutes  of  the  provinces. 

Ontario  provincial  laws} — By  the  Ontario  Summary  Convictions  Act, 
B.S.O.  1914,  ch.  90,  sec.  4,  the  tariff  provided  in  Part  XV  of  the  Crim. 
Code  is  made  applicable  to  summary  convictions  under  Ontario  laws 
and  fees  of  constables  in  such  matters  are  governed'  by  the  Code  tariff 
and  not  by  the  tariff  in  schedule  A  to  the  Administration  of  Justice 
Expenses  Act,  B.S.O.    1914,  ch.  96. 

Quebec  provinoial  laws] — In  Zimmerman  v.  Burwash,  29  Que.  S.C. 
250,  a  conviction  under  a  provincial  game  law  was  held  invalid  because 
the  costs  were  in  excess  of  the  authorized  tariff.  The  proceeding  was, 
however,  by  action  to  declare  void  the  summary  conviction,  a  procedure 
permitted  In  Quebec  under  article  50  C.P.  Que.,  notwithstanding  that 
an  appeal  against  the  conviction  might  have  been  taken  to  another 
tribunal.  See  also  Ex  parte  Msadaquis,  16  Que.  P.B.  26  (in  which  a 
commitment  was  held  indivisible  as  to  excess  costs),  and  Ex  parte 
Martin.  22  L.CJ^.  88. 
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PART  XVI. 

SUMMAKY.  TRIAL  Of  INDICTABIiR  OPFENCKS. 

'  '  *  •  •'   I  *  ' 

Interpretation. 
DefinJUoBs. 

771.  In  this  Part,  unless  the  context  otherwise  requires, — 
(a)  '  magistrate  '  means  and  includes,    . 

(i)  in  the  provinoes  o£  Ontario,  Qaebee,  and  Manitoba^ 
any  recorder,  judge  of  a  county  court  if  a  justice 
of  the  peace^  qommisaioner  pf  police,  judge  of 
the  sessions  of,  the  peace,  and  police  magistrate, 
district  n^i^trate^  or  other  functionary  or 
tribunal,  invested  by  the  proper  legislative 
authority  with  power  to  do  alone  such  acts  as 
are  usually  required  to  be  done  by  two  or  more 
justices,  and  acting  within  the  local  limits  of 
his  or  of  its  jurisdiction, 

(ii)  in  the  provinces  of  Nova  Scotia  «,nd  New  Bruns- 
wick, any.  recorder,  judge  of  a  county  court, 
stipendiary,  magijstrate  or  police  magistrate, 
acting  withiA  the  local  limits  of  his  jurisdiction, 
and  any  oonunissioner  .of  pplice  and  any  func- 
tionary, tribunal  or  person  invested  by  the 
proper  legislative  authority  with  power  to  do 
alone  such  acts  as  are  usually  required  to  be  done 
by  two  or  more  justices  of  the  peace, 

(iii)  in  the  provinces  of  British  Columbia  and  Prince. 
Edward  Island,  any  two  justices'  sitting  to- 
gether, and  any  functionary  or  tribunal  having 
the  powers  of  two  justices, 
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(iv)  in  the  proyinces  of  Saskatchewan  and  Alberta,  a 
judge  of  any  district  court,  or  any  two  justices, 
or  any  police  magistrate,  or  other  functionary 
or  tribunal  having  the  powers  of  two  justices 
and  acting  Wthin  tb^  lical  limits  of  his  or  its 
jurisdiction ; 

(v)  in  the  Northwest  Territories,  any  stipendiar}- 
magistrate,  any  two  justices  sitting  together  and 
any  functionary  or  tribunal  having  the  powers 
of  two  justices, 

(vi)  in  the  Yukon  Territory,  any  judge  of  the  Teffi- 
'  torial  Court,  any  two  justices  sitting  together 

and   any   functionary  or   tribunal  having  the 
pow^H  of  two  justices, 

(vii)  in  all  the  provinces,  where  the  defendant  is 
chiirged  with  any  of  the  offiences  mentioned  in 
paragraphs  {a)  and  (/)  of  ^c.  773,  any  two 
justices  sitting  together; 

(b)  'the  common  gaol  or  other  place  of  confinement,'  in 

the  case  of  any  offender  whose  age  at  the  time  of 
his  conviction  does  not,  in  the  opinion  of  the  magis- 
trate, exceed  sixteen  years,  includes  any  reformatory 
prison  provided  for  the  reception  of  juvenile  offenders 
in  the  province  in  which  the  conviction  referred  to 
takes  place,  and  to  which  by  the  law  of  that  province 
the  offemder  may  be  sent;  and, 

(c)  'property '  indndes  everything  within  the  meaning  of 

*  valuable  security,'  as  defined  by  tMs  Act. 

2.  In  any  case  where  the  value  of  any  valuable  security  is 
necessary  to  be  determined  it  shall  be  reckoned  in  the  manner 
prescribed  by  sec.  4. 

Orv.<n]~6-7  Edw.  VII,  Can.,  ch.  45,  sec.  6;  58-59  Vict.,  Can.,  ch. 
40,  sec.  1 ;  Code  of  IS&i,  sec.  7^2 ;  B.8.C.  18fi{<,  cfi.  176.  sec.  2 ;  32-33 
Vict.,  Can.    (ISW),  ch.  32: 

SufMMty  itial] — The  procedim  under  TkH  XVt  it  commonly  given 
the  technical  designation  of  *'  MMUmu^  triid  "  {ptoeiB  Mmmatre)  while 
that  under  Part  XV  is  a  summary  proceeding,  or  more  accurately,  a 
summary  conviction  proceeding. 
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Witldk  thb  lM«l  Hmii$s  itf  h4i  fmriMetUm]^Ilven  where  net  ex- 
pressed it  is  to  be  implied  that  eourts  of  summary  juiMieCioii'Are'io 
aet  only  in  the  loeaiity  for  which  they  are  eonstitmted.  Be  Peerl^,  1 
Q.B.  143;  JOhnsoB  ▼.  Golam,  L.R.  10  Q.B.  544,  44  L.J.M.C.  195. 

The  jurisdiction  of  the  iirst  magiatrate  having  possession  ol  the  case 
may  be  made  exclusive  by  the  provincial  law  governing  tl^  appoint- 
ment of  magistrates.  B.  v.  Bloom  (1913)  5  W.W.B.  897/  7  Alta.  JUB. 
1;  Alta.  1907,  ch.  5,  sec.  7. 

Police  tnagi8tt»U9  Ml  {Mtofw] — Police  magistnaltes  in  Ontarki  ave 
appelated  hgr  the  .Idvuteaant-Oevfenior  in  Ceaneil,  aad  held  Mtm  during 
pleasitfe.  Bvery  citjp  anuit  have  ^wdf  fuU  aa  muBt  to<nia  having  a 
population  of  5,000  or  over.  Special  proviaioaia  made  lor  the  eity  ift 
Toronto,  which  may  have  three  police  magistrates.  B.S.O.  1914,  ch.  88. 
A  second  police  magistrate  fnay  be  appointed  for  any  other  city,  on  a 
resolution  passed  on  a  two-thirds*  vote  of  its  municipal  council,  and 
the  duties  of  the  office  may  be  divided  by  ordeMa^iootaiGll.^*  BL8J0.  OMI, 
ch.  88,  sec.  5.  The  salary  ia  payable  by  the  municipality  and  ia*«iihdect 
to  a  statutory  minimum.  The  Lieuteuant-Govemor  in  Council,  m^y 
appoint  a  police  magistrate  without  salary  for  any  incorporated  toWn 
wWeh  has  <iie  salaried  magivCrate.  In  eilies  of  not  leto  tham  40,006,  a 
deputy  police  magistrate  may  be  appointed  by  the  Mhe  aathariity  au^or- 
ized  to  perform  the  duties  of  the  office  in  case  of  the  death^  illness,  or 
absence  of  the  police  magistrate.  B.8.0.  1914,  ch.  88,  sec.  9.  ,,  The 
Lieutenant-Governor  in  Council  may  also  appoii^t  a  police  magistrate 
for  a  county  or  district,  "but  his  jurisdiction  shall  not  extend  to  any 
city,  town  or  village  for  which  there  is  a  police  magistrate,  "  nor  to  * 
any  case  in  which  the  initiatory  proceedings  were  taken  by  or  before 
such  last  mentioned  police  magistrate.^'  B.S.O.  1914,  ch.  88,  sec.  1$. 
Every  police  magistrate  |s  ex  offldo  a  justice  of  the  pea^  for  the  whole 
county  or  district  in  which  the  city  or  town  for  which  he  is  polios  n^lgis- 
trate  is  situate.  Ibid.,  sec.  24.  Where  one  justice  of  the  peaoe.^^s 
jurisdiction,  as  in  summary  conviction  matters,  where  the  enabling 
statute  does  not  require  two  justices  or  a  police  magistrate  with  the 
powers  of  two  justices,  and  the  case  is  pending  before  a  police  magis- 

tJ^tCi, a^ fl^ngle Ju^tif®  ftll :**»«•  4WW.w^y:«i«t  ii^:}i^  pl^^  c^M^.firfl.liiB 
absence^  or  pjliness^or  ^i,}^^  re^ue^t;.  t^d  A^.otjier  i^aPf^f . two /or  more 
^st^ceSjinay^JBi  ,s^^h  eyefl^  aAt  \ji  the  placf. of, , ^i^. police, jjipigistrate. 
'k.&.O.  1914|  ch.  88,  sees.  26  and  27. .  .An4  in  qase.^f  th^.  i^ness  or 
"  absence  from  the  county  or  district "  of  a  police  magistrate,  an^  other 
poliee  auigiairate  wfaetlier  appointed  for  the  county  or  district  yfr*  fbr  a 
eHyv  tofwn,  <nUa^  or  either  place  thereiii,  shall  have  all  the  powers  and 
may.  periorm  all.  the  duties  of  the  peliee  magistrate  during  such  illness 
or  absence  from  the  county.    B.S4O.  1914,  ch.  88^  sec.  31. 

Narth-We9t  .Xefrii<Mries}'^rfhfiB^m0  proviaions  far  iMMnmary  trial  of 
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e^rtaiii  ofEenees,  ineluding  ikef fc  up  te  $200,  am  eosi«4tied  in  4ke  N:W.T. 
,  Aot,/R^.C.,  ek.  62,  B«c.  88.   - 

•  YuJam  Syrritory] — For  additional  t)ower0  of  summary  trial  in  the 
Yukon,  Bee  the  Yukon  Act,  B.SX^.  1996«  ok.  63-  a^d  amendments;  %be 
Yukon  Act  controls  in  that  territory  under  Code  sec.  9.  Every  ^ud^e 
,of  the  Territorial  Court  of  the  Yukon  and  every  commissioned  oflSoer 
of  ,the  R.l^. W.  Mounted  Police  has  by  sec.  105  of  the  Yukon  Act,  E.S.C. 
1906,  ch.  63,  all  the  powers  of  two  justices  of  the  peace.  Sections  89-94 
of  the  Yukon  Act  makes  special  provision  in  reference  to  the  jurisdiction 
•ol  polioe  magistrates  at  Dawsqn,  at  Whitehorse,  in  the  Yukon. 

Dominion  JB(e6iicii%9  ^jtMl-^Provisions  of  Part  XVl  apply  to  all  pro- 
ceedings under  the  Dominlotf  Elections  Aet,  E.8.C;,  eh.  6>  under  seob, 
'294'dOO  of  that  Aet  in-  ckairges  of  personation. 
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''  Application  of  Part, 

P^urt  XVn  nel  affeded. 

TT^'  Hothing  in  this  Part  shall  affect  the  provisions  of  Part 
XVII,  and  this  Part  shall  not  extend  to  persons  punishable 
under  that  Part  so  ifar  as  regi^rds  offences  £or  whieb  Buch  pers^ms 

may  be  punished  thereunder* 

• .   •  -.         '  •  ■     .  .  ■      '  ... 

.,  Oriffin]—Qec.  808,  Code  of  1892;  E.S.C.  1886,  ch.  176,  sec.  35. 
When  accused  i»  a  juvenile  of  sixteen  or  under] — Code  jseQ..  8P5  aiwi 
other  provisions  of  Part  XVtt  apply  where  the  juvenile  is  charged 
before  a  justice  with  having  committed  or  having  attempted  to  commit 
any  offence  which  is  theft  or  punishable  as  theft  (sec.  802).  Part  XYII 
do^s  not  apply  in  British  Columbia  or  Prince  Edward  Island  if  the 
theft  is  of  a  class  which  is  punishable  by  imprisonment  for  two  years 
Or  upwards.  C6d^  sec.  801.  See  also  the  J^uvenile  "t>elinquent8  Act, 
190)3,  Can.,  ch.  40  (and  amendments)  in  districts  ,in  which,  the  latter 
Act  Has  %>een  proclaimed  to  be  in  force. 

Jurisdiction,     , 

•  .  •  *  '■        f '  ■         r  * 

r  . 

Snninftry   trials— Theft    not    exceedlntf    ten    Aollars*— Attempt— 
Agrgratftted    assault.— Indecent    assaul^^— Assault    on    peaec 
'  efflcer.— Inmate  of  liense  of  111-lknie«— KeiH^fUfT  ,8isorder][7 
'  honse;— Bettfeg*  olffenees.  '  \ 

773-  Whenever  any  person  is.chajfi'ged  before  a  magistrate,— 

(a)  with  -theft^  or  obtainiiig  money  or  prop^rty^  by  false 

pretenftes;  or  unlawfully  reeeiving  stolen  pr6pertT. 

Where  the  valiie  Of  the  property  doe*;  not,  in  the 

'^    judgment  of  the  mAjiffstt*ate,  Exceed  H;eh  dollars;  or, 
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.     (b)  with  attempt  to  oomnut  theft;  oc,     . 

(r)  with  Miihiwfully  wounding  or  mflicthig  grievous  bodHy 
hftrni  upon  any  other  person,  either  with  or  without 
a  weapon  or  instrument;  or, 

(d)  with  indecent  assault,  upon  a  male  person  whose  age 

does  not,  in-*  the  opinion  of  the  magistrate,  exceed 
fourteen  years,  wlien  such  assault  is  of  a  haiture 
which  caiinot,  in  the  opinion  of  the  magistrate,  be 
sufficiently  punished  by  a  sununary  eon viotion. before 
him  under  any  other  Part;  or  with  indecent  assault 
'  upon  a  female,  not  amounting,  in  the  magistriate's 
'  opinion,  to  an  assault  with  intent  to  commit  a  rape ; 
or,      . 

(e)  with  assaulting  or  obstructing  any  public  or  peace 

officer  engaged  in  the  execution  of  his  duty,  or  any 
person  acting  in  aid  of  such  officer ;  or, 
(/)  with  keeping  a  disorderly  house  under  sec.  228  or  with 
being  an  inmate  of  a  common  bawdy-house  under 
aec.  22^ A ;  or^ 
(g)  with  any  ofiFence  under  sec.  235; 
the  magistrate  may^  subject  to  the  subsequent  provisions  of  this 
Part,  hear  and  determine  the  charge  in  a  summary  way. 

Origin] — 5  Geo.  V,  Can.,  ch.  12,  sec.  8;  S-9  Edw.  VII,  Can.,  ch.  9; 
B.S.C.  1906,  ch.  146,  sec.  773;  sec.  783,  Code  of  1892;  B.8.C.  1886,  ch. 
176,  sec.  3. 

Jurisdiction  generallyl — The  maxim  omnia  praesumuntur  rite  esse 
acta  does  not  apply  to  give  jurisdiction  to  an  inferior  court;  on  the 
contrary,  nothing  is  to  be  intended  to  be  within  the  jurisdiction  of  an 
inferior  court  but  thai  which  is  so  expressly  aUeged.  Falkingham  v. 
Victorian  Railway  Company  [1900J  A.C.  452;  E.  v.  Taylor,  5  W.W.E. 
1105,  22  Can.  Cr.  Cas.  234,  26  W.I^.E.  652. 

Where  a  magistrate  has  jurisdiction  over  the  particular  offence  either 
as  one  for  which  a  summary  conviction '  may  be  made  or  as  one  for 
which  he  has  power  of  summary  trial  as  for  an  indictable  offence  with- 
out  the  consent  of  the  accused,  it  is  essential  to  the  exercise  of  the 
latter  jurisdiction  that  the  magistrate  should  expressly  declare  on  com- 
mencing, the  trial  that  he  will  proceed  under  the  "summary  trial^'* 
clauses  of  the  Code.  B.  v.  Belmont^  23  Can.  Cr.  Cas.  39 ;  E.  v.  Eomer, 
23  Can.  Cr.  Cas.  235. 

The  jurisdiction  uudcr  Part  XVI  being  purely  statutory,  it  is  open 
to  collateral  attack  by, evidence  dehors  th^  proceedings,  whether  o^  not 
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the  reeord  of  proc^ediagB  pmrporlt  te  show  juriadietkni.  R.  ▼.  Taylor, 
6  W.W3*  1105,  22  Cam.  Cr.  Cas.  &H  26  WvLJL  «62. 

"Subject  to  the  subsequent  provisions  of  this  Part"} — Sec.  778 
makes  it  a  condition  precedent  to  trial  that  the  accused  shall  have  elected 
summary  trial  under  the  formalities  of  sec.  778  in  all  cases  in  whieh 
there  is  ne  pro^sioa  maidng  flie  jarisditftioii  absoHite  witheut  the 
eoBwmt  of  the  aeoased.  B.  ▼.  CrossBUy  12  Man.  B.  571 ;  B.  ▼.  Helliwell, 
(1914)  30  O.L.B.  504,  23  Can.  Cr.  Cas.  146.  The  conditions  as  to 
offences  and  locality  which  make  the  jurisdiction  absolute  are  contained 
in  sees.  774-776  inclusive,  and  in  sec.  777,  sub-sec.  (5).  And  see  B.  t. 
Morton  (1914)  7  W.W.B.  «5,  23  Can.  Cr.  Cas.  172. 

Assautt  oeoAsiomng  hxtdUy  harm} — ^It  is  doabted  whether  this  .offence 
is  within  sec.  773.  See  notes  to  sees.  274,  SM;  B.  ▼.  L|lw  (1916),  9 
W.W.B.  1075,  25  Can.  Cr.  Cas.  251  (Alta.) ;  B.  v.  Sharpe,  20  Man.  B. 
555;  and  see  note  to  sec.  951. 

Summary  trials  for  theft} — See  notes  to  sees.  386,  777,  782,  783. 

Summary  trials  for  receiving  stolen  property} — See  notes  to  sec.  399. 
777. 

Summary  trials  for  unlawful  woundimg} — See  note  to  sec.  274. 

Summary  trials  for  inflicting  grievous  hodHy  harm} — See  note  to  sec. 
274. 

Summary  trials  for  indecent  assault  on  male} — See  note  to  sec.  293. 

Summary  trials  for  indecent  assault  on  fomaM} — See  note  to  sec. 
292. 

Summary  trials  for  assaulting  officer  in  execution  of  his  duty} — See 
note  to  sec.  296. 

Summary  trials  for  otstnuting  officer  <n  w^cution  of  his  duty} — 
See  note  to  sec.  169. 

Summary  iriais  for  keepi$sg  disorderly  house}Soe  note  to  sec  228. 

Summary  trials  for  being  inmate  of  bawdy-house} — See  note  to  see. 
229a. 

Summary  trials  for  betting  and  "  boohmahing  "  offences} — See  note 
to  sec.  235. 

Jurisdiction  of  two  justices  in  any  province  for  offences  under  para- 
graphs (a)  and  (/)]— See  paragraph  (VII)  of  sec.  771  and  sec.  797,  as 
to  appeals.  Sec.  771,  paragraph  (VII)  is  not  intended  to  delude  the 
jurisdiction  of  officials  qualified  under  any  of  the  other  par^raphs  to 
try  offences  under  773  (o)  and  773  (/). 

Theft  by  person  not  over  sixteen} — See  sees.  802-821,  under  which 
a  special  jurisdiction  Is  conferred  on  two  justices  and  certain  other 
functionaries.  Neither  sec^  773  nor  777  apply  to  juveniles  punishable 
under  sees.  802-821.  Sec.  772.  And.  as  to  localities  in  which  the 
Juve^iile  Delinquents  Act  is  in  force,  see  that  Act,  7-8  Edw.  VII,  Can., 
ch.  4();  2  Geo.  V,  ch.  30;  4-5  Geo.  V,  ch.  39. 

Extended  jurisdiction  of  certain  police  magistrates} — Code  see,  777. 

Restitution  of  property} — ^See  Code  sees.  795  and  1050. 

Compensation  of  bona  fide  purchasers  of  stolen  property} — Code  sec 
1049.  1080 


Summary  Tbials  [int] 

Whm^  inckffdiftrat4-  map  semd  ea^e  for  iri^l  f»  higher  «ottrt}-H9fecial 
eiraimstajieM  maj  wei^h  with  the  outgiatvate  in  dedkung  juritdietaon 
to  Bummarity  try  thB  aocuaed  amd  psocoediiig  with  m  prftMmhtaty 
^mpBLiTj  and.  eoauuittal  fbr  triai  hy  indlctaieat,  is  wlUch  itaan 
the  aecoaed  maf  elect  "  speedy  trial "  under  Part  XVHI  of  the  Ood«i 
before  the  tribuikaL  qiecified  in  Code  see.  823;  but  the  magiatrato 
rnoit  decide  before  the  defendant  has  "  madei  hia  defence "  (Codto  aeei 
784)^  which  probably  meiois  before  the  evidence  for  the  defenee  ii 
stored  upon.  Bx  p4rte  Coek,  3  Can.  Cr.  On,  72^  BX?JL  18;  Code  se^ 
832. 

Ax^  information  for  theft  of  property  of  lesa  value  than  |])0  may  be 
laid  and  preliminary  enqiury  held  before  a  justice  of  the  peaee  in 
New  Bninawiek  in  hia  capacity  as  such,,  although  he  was  also  a  county 
stipendiary  magistrate  with  power  of  summary  trial  under  Part  XVI 
(Code  sec.  773),  without  any  obligation  to  give  the  accused  an.  oppor- 
tunity to  elect  for  a  summary  trial  before  such  county  stipendiary 
magistrate,    B.  v.  Howe,  24  Can.  Cr.  Cas.  215.  42  N.B.B.  378. 

As  to  appseZ] — Ko  appeal  lies  from  the  decision  of  a  judge  of  the 
sessions,  police  magistrate,  district  magistrate  or  other  single  funetion^ 
ary  mentioned  in  sec.  771,  holding:  a  *'  summary  trial "  under  this  sec- 
tion. B.  V.  Bacine,  3  Can.  Cr.  Cas.  446,  9  Que.  (^B.  134 ;  B.  v.  Nixon, 
5  Can.  Cr.  Ca&  33  (Ont.).  But  where  two  justices  of  the  peace  exercise 
jurisdiction  under  this  Part  a  special  right  of  appeal  in  lih^  mano^ 
as  under  Part  XV  is  conferred  by  sub-sec.  797  as  to  offences  under 
piiragraphs  (a)  and  (/)  of  see.  773. 

The  same  offences  as  are  triable  under  paragraph  (a)  may  be  tried 
before .  the  police  magistrate  of  a  city  having  a  population  of  ever 
2$,000,  under  sec.  777,  sub-sec  (5)  without  the  consent  of  the  accused 
and  in  that  event  a  reserved  case  may  be  obtained  under  sec.  1013  et  aeq. 
But  if  the  same  class  of  offence  is  tried  by  a  police  magistrate  of  a 
city  with  a  lesser  population  or  by  a  police  magistrate  for  a  aoimty  or 
district,  under  sec.  773,.  there  can  be  no  reserved  case,,  for  sec.  1013 
provides  an  appeal  of  that  class  from  police  magistrates  in  cases  only 
in  which  their  jurisdiction  is  under  sec.  777,  and  there  is  no  appeal 
under  sec.  797.  B.  v.  Berenstein  (1917)  24  B.CJt.  361;  B.  v.  Bobert- 
son,  (1915)  22  B.(J.B.  13,  26  Can.  Cr.  Cas.  239;  B.  v.  Dubuc.  (1914)  22 
Can.  Cr.  Cas.  426;  B.  v.  Brown,  (1916)  10  W.WJl.  695,  9  Alta.  L.B. 
494,  26  Can.  Cr.  Cas.  97,  34  W.L.B.  575. 

Although  the  police  magistrate  tries  the  case  without  defendant's 
election  in  a  district  where  his  jurisdiction  is  absolute  without  the  con- 
sent of  the  party  charged,  there  is  no  appeal  either  under  sec.  797  or 
1013.    B.  V.  Berenstein,  (1917)  27  B.C.B.  361. 

A  stipendiary  magistrate  sunmnarily  trying  a  charge  6f'*ih€ft  &lf 
goods  0^  the  value  of  leas  than  $10  under  Code  sec  773,  and  not  ifii^er 
sec.  777,  is  not  a  "  court  or  judge  having  jurisdiction  in  criminal  cases  " 
Within  Code  sec.  1013  allowing  an  appeal  by  way  of  case  reserved. 
B.  V.  Hawes,  4  Can.  Cr.  Cas.  529,  33  N.BJB.  389. 
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Ob  a  question  of  jurisdietioii  a  proceeding  under  Part  XVI  under 
which  4iie  accused  is  imprisoned  may  be  attbeked  on  habeas  eorpns.  B.  t. 
St.  C3air,  (1900)  27  AM.  308  (Ont.),  3  Can.  Or.  Oas.  501;  B.  r.  Morgan, 
25  Can.  Cr.  Cas.  192,  20  BX.  277  (Que.) ;  B.  v.  mULw,  25  W.L.B.  896, 
25  Can.  Cr.  Gas.  151  (^ta.) ;  B.  v.  Wallaee,  32  W.L.B.  264,  24  Can. 
Gr.  Cas.  370  (AHa.) ;  B.  v.  Davis  (1912),  3  W.W.B.  1,  6  Alta.  L.B. 
443,  22^  W.L.B.  637;  Se  Baptiste  Paul  (No.  2)  (1912),  2  W.W.B.  927, 
20  Can.  Cr.  Cas.  161,  6  Alta.  L.B.  442;  B.  ▼.  Young  Kee,  (1917]  2 
W.W.B.  442;  B.  V.  PoUard,-  [1917]  3  W.W.B.  754,  29  Can.  Cr.  Cas. 
35  (Alta.). 

Sec.  791  declares  that  a  conviction  under  Part  XVI  shall  have  the 
"  same  effect "  as  a  conviction  upon  indictment  for  the  same  offence ; 
hut  this  does  not  make  a  conviction  by  a  "magistrate"  under  Part 
XVi  a  conviction  by  a  court  of  record.  R.  v.  St.  Clair,  (1900)  27  A.B. 
308,  3  Can.  Cr.  Cas.  551  (Ont.). 

.  Attempts] — Under  sec.  773  attcnipts  to  commit  theft  are  included 
without  limitation  as  to  the  value  of  the  property  whicH  the  accused 
attempted  to  steal.  Jurisdiction  attaches  under  'sec.  773,  where  the 
charge  preferred  is  for  one  of  the  offences  designated';  there  is  no 
authority  under  it  for  a  magistrate  to  entertain  as  a  substantive  charge 
any  other  attempt  but  an  attempt  to  commit  theft.  But  on  a  trial  for 
the  completed  offence,  which  in  practice  is  charged  in  the  tehns  of  a 
srwdm  information,  the  magistrate  on  findhig  against  the  completed 
offence  may,  if  the  evidence  warrants  it,  find  the  accused  guilty  of  an 
attempt  to  commit  it.  Code  sec.  949;  R.  v.  Morgan  (No.  1),  2  O.L.B. 
4l3,  5  Can.  Cr.  Cas.  272,  3  O.L.B.  356. 
'  'Fine  in  lieu  of  or  in  addition  to  other  punishmenf] — See  sec.  1035. 

Cdnstahles'  fees  under  Part  XVI] — The  amended  constables'  tariff 
under  sec.  770  of  Part  XV  as  substituted  by  7-8  Geo.  V,  Can.,  ch.  14, 
sec;  5,  contains  many  items  expressly  applicable  to  proceedings  under 
Part  XVT. 

'  What  defects  not  to  invalidate] — No  conviction,  sentence  or  proceed- 
ing under  Part  XVI  shall  be  quashed  for  want  of  form,  sec.  1130.  No 
warrant  of  commitment  upon  a  conviction  under  the  Part  XVI  is  to  be 
held  void  by  reason  of  any  defect  therein  "if  it  is, therein  alleged  that 
the  offender  has  been  convicted  and  there  is  a  good  and  valid  conviction 
to  sustain  the  same."'  Sec.  1130,  and  the  curative  provisions  of  see. 
1124  also  apply  to  convictions  or  orders  made  under  Part  XlTI.  Code 
sec.  T97  (2). 

Suspended  sentence  on  summary  trial] — Code  sec  1081. 

Fro«6<»dliigs  wlien  corporation  Is.  diaived. 

T73a.  When  the  person  to  be  so  charged  is  a  corporation, 
the  summons  may  be  served  on  the  mayor  or  chief  officer  of  such 
corporation,  or  upon,  the  ..clerk  or.  secretary  or  the  like  pfiicer 
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theftof,  aird  may  be  in  the  same  form  as  if  the  defendant  were  a 
natural  person.  '  '  '    t 

2.  The  corporation  in  such  case  shall  appear  by  attorney, 
who  mc^y  on  its  behalf  electa  and  oonleas  or  deny  the  chai^y  and 
thereupon  the  case  shall  proceed  as  if  the  defendant  were  a 
natural  person. 

3.  If  the  corporation  does  not  appear  and  confess  or  deny  the 
charge,  the  magistratq  may  proceed  in  the  absence  of  the  de- 
fendant^ as  upon  a  preliminary  iiiyestigation. 

Or»^fn]--8-9  Edw.  VII,  Can.,  ch.  9,  sec.  2. 

Company  defendanf] — Hhin  procedjife  for  the  summary  trial  i>f  a 
corporation  for  an  indictable  offence  i^  similar  to  thftt  provided  upon 
a  trial  by  jury'  under  sec.  916  et  seq.    Compare  sec.  720a  in  Part  XV. 

A^BoIvte  JurlBdletton  tn  renpeet  to  disorderly  houses^— Inmates  of 
'   '"'    iMiirdy-hoiiieiL 

774.  The  jurisdiction  of .  the .  magistra1;e  in  absolute  in  the 
case  of/any  person  charged  with  keeping  a  disorderly  liouse,  or 
with  being  ari^lnnlate  or  habitual  frequenter  of  a  common  bairdy- 
Irouse,  and  does  not  depehd  on 'the  consent  of  the  person  charged 
to  1)etrieclhy. such  magistrate,  nor  shall , such  person  be  asked 
if  he  consents  to  be  so  tried,  ..-     .    r 

2.  The  provisions  of  this  Part  do*  uot^  fUTect  any  absolute 
summaiy  jurisdiction  given  to  justiiHis  by  any  other  Part  of 
III  is  Act. 

Ori^tt]— 8-9  Edw.  VIJ,  Can.,  ch.  9,  s^c.  2;  sec.  784,  Code  of.  1892; 
ll.s'.C.  1886,  ch.  176,  pecs.  4,  5. 

When  jurisdiction  "  absolute  **} — The  word  "  absolute "  is  used  in 
the  sense  of  **  unconditional/'  tliat  is  to  say,  not  dependent  upon,  the 
conditions  precedent  to  the  right  to  exercise  the  jurisdiction  whict'  are 
prescribed  by  the  Act  as  ordinarily  applicable,  and  the  woras  refer- 
ring to  the  consent  of  the  accused  were  added  ex  abundanti  cauteld. 
n.  V.  Helliwen   (1914)  30  Ctlft.  504,  23  Can.  Cr.  Cas.  146. 

"Disorderly  house**  defined^— The  tertii  disorderly  house  Jrfclndes 
any  Common  bawdy-house  (sec.  2^5),  common  gaming-house  (sec.  226), 
comnion  betting-house  (sec.  227),  or  opium  joint  (sec.  227a).  filee  Codd 
sec.  228;  B.  v.  Jung  Lee,  22  Can.  Cr.  Cas.  63,  25  O.W.B.  63.  *"''* 

Absolute  jurisdiction  in  disorderly  house  cased] — See  sees.  ^28,  229a, 

ilabiiudl  frequenter  of  bawdy-house^ — This  phrase  formerly  Applied 
to  the  oifence  designated  in  sub-sec.  (k)  of  sec.  238  (vagrancy )','Which 
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lias  been  repealed.  Concurrently  with  the  repeal,  see.  229  was  amended 
so  as  to  make  it  a  summary  conviction  offence  to  be  found  in  any 
disorderly  house  without  lawful  excuse.  ^  ^ 

IHe  fact  that  see.  7T4,  relating  to  procedure,  still,  evidently  by  an 
0f9n^t^t,  co»«ains  Iflle  words,  ''or  habitual  frequenter,**  while  sub- 
elaasfr  (/)  odl  sec*  238,  substantively  eonstilttling  tke  offbnce  ("  (/)  Is 
in  the  habit  of  frequenting  such  houses  and  does  not  give  a.  satkfiftcttfry 
account  of  himself  or  herself/')  has  been  repealed  by  sec.  I  of  the 
Criminal  Code  Amendment  Act  1915,  cannot  affect  the  application  of 
sec.  774  to  such  substantive  offences  mentioned  in  it  as  still  exist.  K.  v. 
James,  (1915)  9  W.W.R.  235,  25  Can.  Cr.  Cas.  23;  at  24,  9  Alta.  L.R. 
66. 

Jurisdiction  as  affected  hy  illegality  of  arrest} — There  are  co^icting 
judrpial  opinions  as  to  the  right  of  a  ma^trate  to  try  against  his 
protest  a  man  who,  having  been  illegally  arrested  without  a  warrant,  is 
brought  l>efore  him  for  trial.  The  opinions  negativing  the  right  to  try 
f^a  b^ed jupontjbfs  .thaory  thj^l  the  in^gis^raU  i^,.ii4thopt.  jurisdi^stMin 
to  try  him  in  such  case  without  his  consent,  which  ,9Hg)|t«^'f)iadenced 
by  his  failure  to  take  exception.  E.  v.  Pollard,  [1917]  3  W.W.5L  J54, 
ai^CMn.  Or.  Cas.  35  (Alta.),  decided  under  a  liquor  law;  B.'v.  ^Idtliee, 
32  W.LJt.  2«4^  pen  Btuart,  J.  (Alta.) ;  Se  Saptiate  Paul  (No.  2)  2 
W.W,9.  927,  5  AHa.  hA  442,  20  Can.  Gr.  Gas.  161  (Btdc,  J.) ;  &  v. 
Miller,  25  Can.  Cr,  Cas.  151,  25  W,LJt  896  (Beck.  J.) ;  It  v.  Young 
Kee,  [1917]  2  W.W.R.  442,  28  Can.  Cr.  Cas.  161  (Hyndmaa.  J.) ;  R.  v. 
roung  Kee  (No.  2),  [1917]  2  W.W.R.  654,  28  Can:  (5r.  Cas.  236  (AlU.) ; 
R.  V.  Davis,  (1912)  3  W.W.R.  1,  22  W.L.R.  837,  5  Alta.  L.R:  443,  20 
Can.  Cr.  Cas.  293  (Wahih,  J.). 

Hie  oth«r  view  that  the  nagistrate  hna  jnriadictian  notwithstan^ag 
the  illegal  arrest  is  based  upon  the  theory  that  once  the  aeetsed  is 
actually  before  a  magistrate  having  general  jurisdiction  over  the  subject 
matter,  the  jiirlsdrction  over  the  particular  charge  and  over  the  person 
accused  has  attached  by  reason  of  the  presence  of  the  latter  before 
him,  at  least  if  no  exception  is  taken.  JSe  Baptiste  Paul  (No.  1),  2 
W.W.R.  892,  5  Alta.  Lit.  440,  20  CJan.  Cr.  Cas.  159  (Simmons,  J.) ; 
R.  v\  Hurst  (1915)  7  W.W.R.  994,  23  Can.  Cr.  Cas.  389,  30  W.L.R. 
176  (Simmons,  J.) ;  R.  v.  Pudwell,  26  Can.  Cr.  Cas.  47  (Altai).  As  to 
justification  of  arrest  by  ,a  peace  officer  und«r  sees.  30,  33»  648-652,  see 
Altman  v.  Majury,  37  O.L.R.  608,  11  aWJ^.  21,  27  Can.  Cr.  Cas.  398. 
It  is  said  that  if  the  accused  is  brought  before  the  justice  on  a  warrant 
which  could  legally  have  been  issued  only  upon  a  sworn  information, 
and  there  is  no  svush.  information,  the  accused  may  protest  itgainst  the 
jjaatice's  jurisdiction  and  if  convicted  notwithstanding  his  protest  of 
the  jurisdiction  the  conviction  will  be  set  aside.  R.  v.  Davis  (1912) 
?  W.W.R.  1,  120  Can.  Cr.  Cas.  293  (Alta.),  citing  R  v.  McNutt,  3  Can. 
Cr.  Cas.  186. 
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A  |>efMm  i*lu»e  eon^etioa  was  removed  Ify  certiorari  uiA  set  uiAe 
Ut  ymat  of  juiisditotiieii  on  a  ipvre  tedniiiaalitj,  e.  p.,  tfait  tbe  «eoiiMd 
haying  been  inpropezly  arrested  on  a  warrant  under  eifouaietaaeeB  in 
which  arrest  without  a  warrant  was  not  justified,  was  illqgnUy  biiought 
before  the  court,  may  be  again  tried  and  convicted  upon  the  same 
charge  on  being  arrested  under  a  proper  warrant.  B.  v.  Young  Kee 
<Iio.  2)»  [1917]  Z  W.W.B.  «64  (AHa.).  B*  v.  Weiss  4  'WUttams,  5 
W.W.B.  ^8,  25  WXJft.  351»  8S  Can.  Or.  Cas.  42   (Alta.). 

Jurisdietian  ia  Ontario  om  to  sentence  of  f^malee  to  rsfornuUor§f1'^ 
Whenever  any  female  is  convicted  either  under  sec.  239  for  vagrancy,  or 
is  «o*neOed  ftyr  an  olftncfo  itied  un#er  Part  XVI  of  the  €ode,  the  ^ay 
be  sentenced  <io  tbe  -fieferasalory  f (M*  «ii  inAsteite  ^term  tetoM  than  two 
years,  and  if  any  term  exceeding  six  months  is  inflicted,  no  fine  shall 
lie  imposed  ia  ^siiaitiMi.*  TlMPHMnib  JI«C.  «.SlC.  l9(»,'i*.'14»;-lM.'«V, 
•as  amended,  3-4  <Geo.  V,  1913,  ch.  39^  eec  3.  The  amended  see.  (||,*;;^ng 
In  Part  II  of  the  Prisons,  Act,  applies  -only  to  ^e  province  of  Ontario. 
ft.B.C.  1006,  ch.  148,  sec.  42. 

Where  two  Juetiees  act,  hoik  to  sign  commitment] — 

Where  the  trial  under  Code  sec.  773  takes  place  before  two  justices 
Are  warrant  of  commitment  following  a  coirviction  made,  should  be 
signed  l>yl)oth  justices,  %ut  if  there  be  a  valid  convioHon  a  cotMnitment 
irregularly  signed  by  enly  one  justice  ie  enred  \fy  Code  sec.  1180.  B.  n, 
James    (1915)  9  W.W.B.  235,  239,  9  Alta.  L.B.  66,  32  W.LA.  528. 

Sentence  dates  from  conviction] — A  woman  was  convicted  before  a 
police  ttiagrstrate  of  being  an  iamate  of  'a  disorderly  house,  send  was 
sentenced  to  three  months'  imprisonment,  fke  wart^stnt  was'b^ld'oviA' 
for  48  ho«rs  to  giv6  bet  an  eppertunHy,  if  she  feH  dtspeeed  4e  take 
vdvastage  of  it,  ito  leave  the  city.  Ko^  definite  time  wat  fixed  as  to 
hotr  lont(  she  was  'to  renann  «wmy.  8be  left  tbe  oity,  and  seanined 
away  for  tbiee  sonths.  Upbn  her  retnm  she  iHm  v»«rrested  vpm  -ft 
warrmrt  «WMd  «tp«i  «be  «bove  eoavietiim,  hs^  was  discharged  4n  Ibe 
grotnd  tbat  ber  i^s^est  wasillegaL  B.  v.  Fiispatnek,  (i9U^  9  W.W.B 
191  (Man.). 

It  WHS  h^  tbai  ttt  tbe  txpiration  «of  the  three  months  the  effect 
nf  the  cemdetion  was  s)^nt,  And  oo  power  existed  to  rc-arxest  ,the 
a|vpAic«nt  on  a  warrant  based  on  the  old  conviction.    Ibid. 

Abwlite  ImbdMlM  m  to  Mftf «riiff  permb-nHo  40»M«t  Mcaaeaf r 

7^.  The  jurisdiction  of  the  magistrate  is  absohrtc  ih  thte 
case  of  aay  person  who,  heing  a  seafaring  person  and'  onlj 
transiently  in  Canada,  and  having  no  permanent  donuoije  .thereiii> 
IS  ckargbd,  etther  within  the  city  of  Qmbec  fts  liiaited  Ua  the 
purpose  of  fte  police  oitKnMice,  tw  within  the  city  <rf  Monfered 
as  so  limited,  or  in  any  other  seaport  city  xxi  town  in  CsuaAi 

1086 


W?W  Cbiminaj-_  Qodb  (Pakt  XVI) 

wh^re-  there  is  siwh  magistraiey  witfar  the  eonunifiaioii  -  therein 
of  .ax^  ct  the  offences  in  this  Part  previously  mentioned^  and 
also  in  the  case  of  any  other  jierson  charged  with  any  such  offence 
on-  the  cohiplaint  of  any  such  seafaring  person  whose  testimony 
.ijs"  eissenti^l  to  tlie  proof  of  the  offence. 

r  2n  -Such  jurwdiction  does  not  (kpeud  on  the  consent  of  aiiy 
such  person  to  be  tried'  by  the  magistrate,  nor  sHall  such  person 
be  asked  whether  he  consents  to  be  so  trited.' 

y.  Ori^ffi^--S60.:784,  Code  of  1802;  B.&0.  18M^  cli..  17^^  Mes.  4,  5. 
. '   B^MHtuUon  of  prcpefi^} — Bee  Code  seoa-  795  aad*1050L 
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^^776.  The  jurisdiction  of  the  magistrate  in  the  provinces  of 
British  Columbia,  Prince  Edward  Island^  Saskatchewan  an^ 
Alberta,  and  in  the  Northwest  Territories  and  Yukon  Territory, 
under  this  Part,  is  absolute  without  the  consent  of  the  party 
charged^  e^Ecept  in  cases  coming  within  the  provisions  o|  sea 
777,*  and  except  in.  cases  under  sees.  782  and  783,  where  the 
person  charged  is  not  a  person  who  under  sec.  775,  can  be  tried 
summarily  without  his  consent. 

.  On^l^-63-64  Vict,  Can.,  ch.  46,  sec*  3;  sec.  784,  Code  of  1892; 
BJ3.C.  1886|  eh*  176^>eece.  4  and  5. 

•-  'Ab9oUHe  juriadiatifm  in  oertain  pravinMS^^^This  abeolnte  jurisdic- 
tion' was  originally  limited  to  Prince  Edward  Island  and  Keewatin ; 
Cr.  Cede,  1892,  sec.  784  (2) ;  but  was  extended  in  1896.  S€  WorreH,  8 
W.W.E.  230^  vAnned,  8  W.W.B.  478.  The  ezeeptaen  leferred  to  as 
eetatainedin  sees.  782  a»d  783,  is  the  speaal  ]»ower.to  somaiainly  try 
9nly  in  case  the  plea  is  one  of  guilty  f br  thelt^  dEalse  pretenses  or  re- 
ceiving if  the  property  exceeds  $10  in  value. 

ISummary'frial  b^  jndge  under  <**  N.W.  TerfUctim  Aet^^^Vndet  the 
operation'  of  the  Alberta  Act  (1905,  Can.,  eh.  B),  the  Supreme  Court 
of  Alberta  whibh  had  been  constituted  a  superior  court  of  eriminri 
jurisdiction,  was  to  be  governed  by  the  procedure  in  criminal  matters 
6f*1fte  M-xiier^Sttprei^e  Ocran>«f  iAie^K.W.  ^reffrieetlsB^'ihitU  «thlirwise 
provided  hy  competent  authority.  1905,  Can.  Stat.^  ch.  3,  sec.  J6»..eob- 
sec.  2,  But  the  Govemor-in-Council  may,  from  time  to  time,  declare 
aQ  or  any  part  of  Such  procedure  to  be  inapplicable  to  the  Supreme 
doxiTt  of  Alberta. 

"  Similar  previsions  were'  ^contained  in  the  Saskatehewaa  Aet  as  re- 
gards the  Supreme  Court  of  Saskatchewan.  The  Qeskatehewan ;  Act, 
J905y  4-5  Edw.  VII,  Can.,  ch.  42.     The  power  of  summary  trial  in 
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Alberta  and,  Sadiatehewan  under  the  N.W.T.  A£t  gave  a  judge  of  the 
Supreme  Court  the  powers  of  a  justice  of  the  peace  or  of  aigr  two 
justices,  and  also  power  to  try  summarily  without  a  jury  charges  of 
theft,  embezzlement  or  obtaining  money  or  property  by  false  pretenses, 
or  receiving  stolen  prop^^rty  iti  any  case  in  which  the  value  of  the 
whole  property  alleged  to  have  been  stolen,  embezzled^  obtained  '6t 
received,  did  not,  in  the  opinion  of  the  judge,  exceed  $200.  N.W.T.  Act, 
B.S.G.  1886,  ch.  50,  sec.  66;  60-61  Vict.,  Can.,  ch.  28,  sec.  14. 

A  Supreme  Court  judge  might  also  try  summarily  without  a  jury 
a  ptTBon  charged  with'  having  committed  an  aggravated  assault  by  un- 
lawfully and  BuUieiOu^y  inflicting  upon  any  other  person  either  with 
or  without  a  weapon  or  instrument  any  grievous  bodily  harm  or  h^y 
unlawfully  and  maliciously  wounding  any  other  person.  N.W.T.  Act, 
B.S.G.  1886,  ch.  50,  sec.  66;  60-61  Vict.,  Can.,  ch.  28,  sec.  14. 

An  assault  upon  any  female  when  not  amounting,  in  the  opinion  of 
the  judge/ to  an  assault  with  intent  to  commit  rape  might  be  tried  by  a 
Supreme  Court  judge  summarily  without  a  jury;  N.W.T.  Act,  B.S.C. 
1886,  ch.  50,  sec.  66;  60-61  Vict.,  Can.,  oh.  28,  seo.  14;  and  likewise  an 
assault  upon  any  male  not  over  fourteen  years  of  age;  escape  from 
lawful  custody;  prison  breach;  assaulting  or  obstructing  a  peace  officer 
in  the  lawful  performance  of  his  duty  or  with  intent  to  prevent  the 
periormanee  thereof.  N.W.T.  Act,  B.8.C.  1886,  ch.  50,  sec.  66;  6(H$i 
Viel:.,  Can.,  eh«  28»  sec.  14. 

• 

SiuBinarj  trial  in  other  cmm  before  police  magistrates  of  eertahi 
places. 

777,  If  any  person  is  charged  in  the  province  of  Ontarii) 
before  a  police  magistrate  or  before  a  stipendiary  magistrate  in 
any  county,  district  or  provisional  county  in  such  province,  with 
having  committed  any  offence  for  which  he  may  be  tried  at  a 
court  of  general  sessions  of  the  peace,  or  if  any. person  is  com- 
mitted to-  a  gfiol  in  the  county,  district  or  provisional  eounty, 
onder  the  warrant  of  any  justice,  for  trial  on  a  charge  Mlckmg 
guilty  of  any  such  offence,  such  person  may,  with  his  own  cori- 
sent,  be  tried  before  such  magistrate,  and  may,  if  found  guilty, 
be  sentenced  by  the  magistrate  to  the  same  punishment  as  lie 
would  have  been,  liable  to  if  he  had  been  tried  before  the  court 
of  general  sessions  of  the  peace.  • 

2.  T^is  section  shall  apply  also  to  district  magistrates  and 
judges  of  the  sessions  in  the  province  of  Quebec,  and  to,  police 
and  stipendiary  magistrates  of  cities  and  iui^orporated  towns 
having  a^  .population  of  «ot  less  than  two  thousand  five  hundred 
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aecordiiDg  to  the  last  decennial  or  other  census  taken  nnder  the 
authority  of  an  Act  of  the  Parliament  of  Canada,  and  to  the 
recorder  of  any  such  city  or  town  if  he  exercises  judicial  fane- 
tions,  and  to  judges  of  the  Territorial  Court  aiftd  polioe  magis- 
trates in  the  Yukon  Territory. 

3.  Sees.  780  and  781  do  not  extend  or  apply  to  cases  tried 
under  this  section. 

4.  Where  an  offence  charged  is  puiikhable  vith  impriMHisient 
lof  a  period  not  exoeeding  fi-ye  years  the  Attorney  General  may 
require  that  ttie  charge  be  tried  by  a  jury,  and  may  so  require 
notwithstanding  that  the  person  charged  has  consented  to  be 
tried  by  a  magistrate  under  this  section,  and  thereupon  the 
magistrate  shall  have  no  jurisdiction  to  try  or  seateace  suoh 
person  under  this  section. 

5.  The  jurisdiction  of  the  magistrate  under  this  section  in 
cities  having  a  population  of  not  less  than  twenty-five  thousan^ 
according  to  the  last  decennial  or  other  cenaus  taken  uader  tbe 
authority  of  an  Act  of  the  Parliament  of  Canada,  is  ab8olu1«, 
and  does  not  depend  upon  the  consent  of  the  aoeused,  in  the  case 
of  any  person  charged  with  theft,  or  with  obtaining  property 
'bjr*  false  'pretenses,  or  Vith  unlawfully  receiving  stolen  property, 
where  the  value  of  the  property  alleged  to  have  been  stolen 
obtained  or  received,  does  not,  in  the  judgment  of  the  ma^idtrate, 
(exceed  ten  dollars. 

Ori^]— 8-9  Edw.  VII,  Can.,  ch.  9,  sec  2 ;  63-64  Vict,  Can.,  ch.  46, 
sec.  3;  Code  of  1892,  sec.  785. 

Judicial  nc€uie  of  census  for  purposes  of  jurisdiction] — Judicial 
adtioe  will  lae  laken  of  a  Domhrion  eenmn.  B.  v.  Bahamat  Ali  (No.  2^ , 
11^  B.CLB.  176,  16  Can.  Cr.  Oas.  193.  Aa  to  oflcial  aotiees  in  th«  Camada 
GasetiCf  see  Canada  Evidence  Act,  sec  80. 

//  any  person  is  **  charged  before  a  /police  mmgistrate/*  dc.} — ^A 
person  brought  up  on  a  preliminary  inquiry  before  a  magiBtrate  quati- 
Hed  under  sec.  777  stands  "  charged  "  before  such  magistrate  upon  the 
hif<>rraation  or  the  char^  sheet  being  read  to  him,  as  the  ease  may 
be.  See  ex  parte  Seeley,  41  S.C.B.  5,  14  Can.  Gr.  C^.  270.  Sec  777 
must  be  read  along  with  Code  sees.  653-666  dji  thiB  regard.  Bx  parte 
Seeley,  supra. 

The  "charge"  is  contained  in  the  information  sworn  to  and  lodged 
wifh  the  magistrate  and  upon  which  he  issues  his  warrant,  as  well  as  in 
the  depositions  tadnn  at  the  praSiminary  in<fuity,  If  am  hHfiBTy  Ia  held; 

1088 


Summary  Trials  [§777] 

but  if  ihe  prisoner  waives  the  inquiry  and  oonseBts  to  be  triod  summarily, 
tken.  the  magistTate  maiies  the  charge  for  the  purpose  of  that  pro- 
oeeding  en  the  sworn  complaint  and  information  then  before  him  and, 
when  read  to  the  prisoner  for  the  purpose  of  enabling  him  to  make 
his  opttion^  he  is  "charged"  within  the  meaning  of  see.  777  and  the 
magistraite  has  jurisdiction  to  deal  with  him.  Me  Seeley  (1908),  41 
fikCJL  5. 

Oenaral  sessions  of  the  peaee'\ — Sub-see.  2  applies  although  in  the 
particular  proriaee  there  may  be  no  court  of  general  sessions  of  the 
peace  if  the  offlBnee  be  one  which,  if  oonunitted  in  Ontario,  would  be 
triable  by  an  Ontario  court  of  general  sessioBS.  Be  Yancini,  34  fi.G.R. 
621,  8  Can.  Gr.  Gas.  164;  B.  v.  Spates,  (1914)  5  W.WJt.  1186,  22  Can. 
€r.  Gas.  69  (Alta.).  Offences  under  pre*confederation  stiftntes  of  other 
proTinces  although  indictable  there  will  not  be  within  sec  777  unless 
the  like  offence  exisU^  in  Ontario  and  is  within  the  jursdiction  of  the 
sessions.    Bsg  pmte  Belyea,  39  D.L.B.  24  (N.R) 

For  the  offences  triable  at  general  sessions,  see  Code  sec&  582  sosd 
583. 

When  magistrate  may  send  case  for  triml  in  higher  oowrtl — See  sec. 
784, 

Extended  Jurisdiction  of  police  m<igistrates  in  oerta/in  oases} — See. 
777  confers  a  jurisdiction  on  a  certain  limited  class  of  persons  occupying 
jndicial  positions  in  certain  limited  areas  to  try  summavily  all  CBses 
which  may  be  tried  at  a  court  of  general  sessions  of  the  peace  and  to 
impose  the  penalty  which  could  be  imposed  by  such  court  in  Ontsfrio. 
R  V.  Crawford  (1912)  2  W.WJt.  952,  955,  22  W.L.B.  107,  20  Can.  Cr. 
Cas.  4»  (Alta.) ;  B.  v.  Alexander  (1913)  5  W.W.B.  17,  6  Aka.  LiB. 
227;  R.  V.  McEwan,  17  Maa.  B.  477. 

Sec.  777  is  not  to  be  eonatraed  as  conferring  upon  the  magistrate 
the  jurisdiction  he  already  has  under  sec.  778.  Be  Worrell^  (1915)  8 
W.W.B.  478;  affirming  re  Worrell  (1915)  8  W.WJt.  280  (Sttik.).  It 
confers  upon  the  magistrates  therein  mentioned  cbch  additional  juris* 
dietton  within  the  limits  of  the  general  sessions  as  was  not  conferred 
by  sec.  773.  Be  Worrell.  (1915)  8  W.W.B.  478,  afinning  8  W.WJl.  230 
(Bask.) ;  B.  ▼.  Hayward,  5  O.L.B.  65,  6  Can.  Cr.  Gas.  399. 

Consequently  a  person  accused  in  B.C.,  Sask^  or  Alberta,  or  in  the 
Territories,  before  a  magistrate  qnaliiled  both  ander  sees.  773  and  777 
in  respect  of  an  offence  wition  see.  778,  for  which  otherwise  he  might 
elect,  is  not  entitled  to  say  that  he  shotld  have  been  permitted  to  elect 
for  or  against  snmmary  trial,  as  the  magistrate  in  those  provinces  is 
given  absolute  jorisdictioa  V  see.  776.  Be  WorreU  (1915)  8  W.W.B. 
478  affirming  8  W.W.B.  239.  The  punishment  under  asc.  773  is  limited 
by  sees.  760  and  781*    B.  v.  Baadolph,  4  Gan«  Cr.  Gas.  1j65. 

Sec.  777  wasy  in  its  origin,  speeial.  legislation  applicable  only  to  the 
provinoe  of  Ontario  and  it  conferred  &  general  authority  to  police  and 
stipendiary  magistrates  in  that  provinee  to  try  offences  which  would  be 
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triftble  before  an  Ontario  court  of  genmnl  sessionBy  provided  the  accused 
elected  in  favour  of  such  summary  trial  and  renounced  his  claim  to  a 
jury  trial.  That  legislation  was  sought  to  reduce  the  expense  of  the 
jury  trials  at  the  general  sessions  and  to  facilitate  the  disposal  of  dis- 
puted eases  in  which  the  accused  might  not  be  able  to  furnish  t^e  usual 
bail.  The  scope  of  such  legislation  was  afterwards  extended  so  as  to 
apply  to  the  other  provinces  to  a  limited  extent,  so  that  police  and 
stipendiary  magistrates  of  cities  and  incorporated  towns  with  an  official 
census  of  2,500  population  or  over  in  the  other  proyinees  of  Canada 
have  jurisdiction  to  try  by  eonsent  any  case  which  in  Ontario  would  be 
triable  at  the  general  sessions. 

While  the  consent  of  the  accused  is  a  feature  of  the  exercise  of  the 
extended  jurisdiction  of  summary  trial,  -Parliament  has  seen  fit  to 
incorporate  one  exception  (sub-sec.  (5)  )  and  to  make  the  jurisdiction 
absolute,  that  is  to  say,  it  shall  exist  without  the  consent  of  accused, 
if  (1)  the  charge  is  th^ft,  obtaining  propeity  by  false  pretenses,  or 
unlawfully  receiving  stolen  property,  (2)  the  value  of  the  moaey  or 
property  involved  does  not  exceed  $10,  and  (3)  the  case  is  one  in 
a  city  of  over  25,000  population.  This  amendment  was  effected 
by  the  Code  amendment,  8-9  Edw.  VII,  Can.,  ch.  9,  sec.  2.  The  magis- 
trate is  to  decide  the  question  whether  the  value  is  or  is  not  in  excess 
of  $10.    Ibid. 

It  will  be  noticed  that  the  offences  designated  in  sub-sec.  (5)  are 
identical  with  those  in  sec.  773,  sub-sec  (a).  Its  effect  may  be  said 
to  be  to  supersede  the  operation  of  sec.  773,  sub*8ec.  (a),  in  the  events 
which  sub-sec.  <5)  of  sec.  777  contemplate  so  that. a  defendant  who 
comes  before  the  magistrate  of  a  city  of  over  25,000  population  and 
is  convicted  under  sec.  777  instead  of  see.  773,  becomes '  liable  to  the 
heavier  punishment  for  i^ich  sec.  777  providesi  But  if  the  same  magis- 
trate already  has  jurisdiction  without  consent  for  the  offence  because 
of  the  theft  charge  being  against  a  "  seafaring  perspa  "  within  the  terms 
of  sec.  775,  it  may  be  doubted  whether  sub-see.  (5)  of  sec  777  would 
apply.  As  to  the  otherwise  absolute  jurisdiction  in  parts  of  Western 
Canada  and  in  Prince  Edward  Island  under  see.  770,  it  would  appear 
that  sub-sec.  (5)  of  sec  777  will  control  because  sec.  776  in  terms  limits 
the  absolute  jurisdiction  under  Part  XVI  /to  cases  with  the  exception, 
inter  alia,  of  those  *'  coming  within  the  provisions  of  pec  777." 

Brvngim-ff  up  far  elea/tion  after  oommUtdl] — Where  a  committal  for 
trial  for  an  offence  alleged  to  have  been  committed  in  a  city  to  which 
sub-sec.  2  of  sec.  777  applies  has  been  made  by  a  county  stipendiary 
not  authorized  to  hold  a  summary  trial  in  Nova  Seotia  under  sec  777, 
sub-sec.  2,  the  Superior  Courl;  may,  for  the  purpose- of  enabling  the 
prisoner  to  elect  trial  before  the  city  stityendiary  magistrate  having  the 
extended  jurisdiction  of  sec.  777,  grant  his  appHcaiion  for  writs  of 
habeas  corpus  and  reciplad  corpus  to  transfer  him  from  the  gaol  to  the 
city  magistrate's  court.    B.  V.  Fcrfey  (l«a4)   24  Can.  Cr.  CMi  150  (N-S.). 
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What  magUtrates  «fi«Iii4ed}— Even  tlioagh  a  stipendiary  magistrate 
for  a  coimty  or  province  may  ha?e  conferred  upon  him  by  a  proTineial 
statute  th»  powers  of  a  police  or  stipendiary  magistrate  for  a  eity  or 
incorporated  toi^  nevertheless.  b»  is  not  a  police  or  stipendiary  magis- 
trate for  the  purpose  of  trying  offenees  summarily  unBer  sec.  777  of  the 
Criminal  Code.  B.  v.  Nar  Singh,  14  B.C.B.  192,  14  Can.  Cr.  Cas*  454; 
and  see  B.  v.  Kolember,  22  Can.  Cr,  Cas.  341  (T.T.). 

But  the  one  man  may  be  appointed  both  a  city  and  provincial 
magistrate.    B.  v.  MeJBwan,  17  Man*  B.  477. 

Ojfenee  eofmnitted  in^  another  county]*— If  a  person  is  brought  before 
a  justice  of  the  peace  charged  with  an  offence  committed  within  the 
pTOvinee,  but  out  of  the  limits  of  the  jurisdiction  of  such  justice,  the 
latter,  in  his  discretiony  may  either  order  the  accused  to  be  taken  before 
some  justice  having  jurisdiction  in  the  place  where  the  offence  was 
committed ;  see.  665 ;  or  may  proceed  as  if  it  had  been  committed  within 
h'la  own  jurisdiction.  The  accused  was  brought  before  the  stipendiary 
magistrate  of  the  city  of  Halifax  charged  with  having  committed  burg- 
lary in  Sydney,  N.S.  It  was  held  that  the  stipendiary  magistrate  could, 
with  the  consent  of  the  accused,  try  him  summarily  under  sec.  777. 
Be  Charles  Seeley,  41  S.C.B.  5,  14  Can.  Cr.  Cas.  270. 

Sections  653,  665,  666  and  777  taken  together,  mean  that  when  an 
offence  is  committed  wiihin  the  Umitsof  a  province  any  presence,  how- 
ever transkory,  of  the  accused  in  any  part  of  that  province  will  justify 
the  exercise  of  as  full  and  complete  jurisdiction  ae  if  the  offence  was 
committed  where  the  offender  is  apprehended,  leaving  to  the  magistrate 
a  discretionary  power  to  send  the  prisoner  for  further  inquiry  or  for 
trial  before  the  justice  having  jurisdiotion  over  the  locus  where  the 
offence  was  committed.  Me  Seeley,  (1908)  41  S.C.B.  5;  and  see  B.  v. 
McEwan,  17  Man.  B.  477. 

Power  to  order  fwrther  partioiUars  of  char  gel — ^Xt  has  been  doubted 
whether  any  further  particularity  as  to  the  place  of  the  offence  is  re- 
quired in  an  information  or  charge  on  a  summary  trial  than  to  indicate 
that  the  offence  was  committed  within  the  territory  over  which  the  justice 
had  jurisdiction,  but  under  some  circumstances  it  would  be  proper  for 
the  magistrate  to  insist  upon  the  prosecution  giv^ig  particulars.  B.  v. 
James  (1915)  9  W.W.B.  235,  9  Alta.  UB.  66,  32  W.LJft.  528;  B.  v. 
C.P.B.,  1  Alta.  L.B.  84;  B.  v.  Crawford,  (1912)  2  W.W.B.  952,  20  Can. 
Cr.  Cas.  49,  22  WJUB.  107^ 

Bight  to  make  full  answer  and  defeneel — See.  786. 

Fine  in  lieu  of  or  in  addition  to  other  puniahment'^ — See  sec.  1035. 

Puniehment  of  wkippwglr^-^ee  sees.  80,  204,  216,  276,  292,  29.'$, 
301,  302,  446,  457,  1060. 

Power  as  to  eoetel — Sec.  1044.18  applioable  both  to  the  magistrate 
having  the  ordinary  jurindietion  and  to  the  city  or  town  magistrate 
having  the  extended  jorisdietion  of  summary  trial.  It  confers  power 
to  order  costs  in  addition  to  the  sentenee.    The  magistrate  may  con- 
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demn  the  persen  convicted  to  payment  oi  the  whole  or  any  part  of  the 
"eoBts  or  expenses"  incttrred  in  and  about  the  proeecation  and  convic- 
tion if  he  sctes  Ht  so  to  do,  ineinding  sueh  moderate  allowance  to  the 
prosecutor  for  loss  of  time  aa  the  magistrate,  on  affidavits  or  other 
inquiry,  ascertains  to  be  reasonable.  Sec.  1044;  R.  v.  Emery  [19173  1 
W.W.B.  337,  351. 

Where  there  is  an  additionai  ptufiiahnieni  for  a  see&nd  offence'} — Ob 
a  summary  trial  before  a  city  police  magistrate  for  theft  (sec.  386) 
the  maximum  penalty  is  seven  years'  imprisonment  unless  a  previcnis 
conviction  has  been  charged  in  tfaie  information,  by  analogy  to  the 
procedure  under  Code  see;  S51  for  charging  previoas  convictions,  in  in- 
dictments in  oases  in  which  a  greater  paniahment  may  be  imposed  by 
reason  thereof.  A  sentenee  for  more  than  seven  years  for  theft  where 
no  previi^ns  conviction  had  been  charged  in  the  proceeding  will  bo 
reduced  on  a  case  reserved  to  the  aostenoe  which  it  deems  apipropriate, 
notwithstanding  the  adaiiBsien  of  the  aceused  made  to  the  magistrate 
after  conviction  that  he  had  been  previously  convicted  of  theft.  B.  v. 
Edw&rds^  13  Can.  Or.  Cas.  202^  17  Man.  B.  288. 

BesUtution  of  prop(?f«y]— ^e  Code  sees.  795  and  1050. 

Defects  of  forml—'^o  conviction,  sentence  or  pi-oceeding  under  J^art 
XVI  shall  be  quashed  for  want  of  fornif;  and  no  warrant  fff  tsomlnit- 
ment  upon  a  conviction  under  the  said  Part  shall  be  held  void  by 
reason  of  any  defect  therein,  if  it  is  therein  alleged  that  the  offender 
has  been  convicted,  and  there  is  a  good  and  valid  conviction  to  sustain 
•the  same.    Code  sec.  1190. 

By  the  Code  Amendment  of  1913  the  provisions  of  see.  1124  (cer- 
tiarari)  were  made  applicable  to  convictions  or  orders  made  under  Part 
XVr  which  relates  to  summary  trials  for  indictable  oAssees.  Code 
sec.  797  (2). 

Theft  by  jwvenUe  offenders^ — See  also  the  special  provisions  of 
PArt  XVn  for  trial  by  two  or  mrore  justices  of  jtrveniles  of  the  age 
of  16  or  under,  Charged  with  theft.    Code  sees.  800-821. 

Appeal  by  reserved  case  where  trial  jurisdi>eHon  depends  on  sec, 
T77]"^~There  is  an  ap^adby  reserved  case,  or  by  leave  ift  the  Court  of 
Appeal  under  sec.  101^5,  from  the  jndgment  of  a  magistrate  proeeeding 
under  Code  sec.  777  on  th^  ttial  of  any  persMi  fbr  an  indictable  offence, 
upon  the  application  of  such  person  if  convicted.    Code  sec.  1013. 

The  fact  that  the  police  magistrate  on  a  summai'y  trial  is  one  of 
the  class  of  magistrates  having  exlTesded  powers  under  Code  sec. '  777 
does  not  give  a  right  6f  appeal  by  reserved  case  or  by  stated  ease  on 
his  refusal  to  reserve,  if  he  had  absolute  ;^uri8diction  without  consent 
to  summarily  try  the  particular  case  under  sees.  773  and  776.  If  the 
trial  is  without  consent  -under  sec.  777  (5)  an  appeal  lies  by  reserved 
case,  and  presumably  this  absolute  jurisdiction  where  avnilable  must 
be  utiliKed  and  a  magii^trate  empowered  under  sec.  777  (5)  should  not 
aftk  the  election  of  the  accused  und«r  sec.  778  nor  assume  to  try  a  eaae 
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under  sec.  773  (a)  with  conseot  which  he  was  competent  to  try  uncler 
sec.  777  (5)  without  consent. 

Sub-sections  1  to  4  inclusive  of  sec.  777  referring  to  cases  which 
would  be  triable  at  a  court  of  genenl  sessions  in  Ontario  relate  only  to 
oasee  other  thafii  those  listed  hl  sec.  773.  B.  v.  Davidson,  [1917]  2 
W.W.B.  718,  720    (Alta.). 

A  summary  trial  before  a  police  magistrate  under  sec.  777  for  an 
indictable  offence  stands  in  much  the  same  position  as  a  trial  before 
a  judge  of  the  Provincial  Supreme  Court;  B.  v.  Emery,  11917]  1  W.W.R. 
337,  349  (Alta.) ;  and  in  case  an  appeal  is  taken  by  reserved  case 
upon  a  qoBBticm  of  law  the  evidence,  or  aueh  parts  of  it  as  the  niagis- 
teate  thinks  ne^eseary,  or  as  the  GouPt  of  Appeal  desires,  must  be  sent 
up  for  the  hearing  of  ithe  appeaL    Code  sec.  10X7. 

Sentence  of  female  to  reformatory  in  Ontario] — ^Whenever  any  female 
is  convicted  under  sec.  239  (vagrancy),  or  is  convicted  under  Part  XVI 
of  the  Oriminal  Cod^,  of  an  offence  triable  under  that  Part,  she  may  be 
sei^need  to  the  reformatory  for  «n  indefinite  term. less  than  two  years, 
and  if  any  term  exceeding  six  months  is  inflicted,  no  iine  shall  be 
imposed  in  addition.  B.S.G.  1906,  ch.  148,  sec.  57,  as  amended,  3-4  Geo. 
V,  1913,  ch.  39,  sec.  3,  and  applying  only  to  the  province  of  Ontario. 
R.S.C.  1906,  ch.  146,  sec.  42 ;  and  see  Code  sec.  1057. 

Juriedietion  in  Tukan  Territoryl — By  tec.  777,  jurisdiction  is  given 
in  the  Yukon  Territory  only  to  judges  of  the  Territorial  Court  and 
police  magistrates.  In  Bex  v.  Alexander,  21  Can.  Cr.  Gas.  473,  a 
charge  of  theft  of  an  amount  in  excess  of  $10,  it  was  held  tliat  the 
extended  jurisdiction  given  by  Oiminal  Code,  sec.  777,  sub-sec.  (2),  to 
**  polioe  and  stipendiary  siagktBates  oif  cities  and  inoorporated  towns  *' 
to  try  with  the  consent  of  the  aeeuaed,  ia  intended  to  apply  .only  to  a 
special  kind  of  police  or  stipendiary  magistrate  whose  official  capacity 
is  designated  in  terms  conforming  to  the  statute,  and  not  to  magis- 
trates for  a  whole  province  or  judicial  district  with  merely  consequNit 
jurisdiction  for  a  city  or  Incorporated  town  within  the  territorial  Ihnits. 
A  eommisflioned  oAoer  of  the  B.N.W.  Mounted  Police,  although  vested 
with  the  powers  of  two  justices  under  the  Yukon  Act,  has  no  jurisdic- 
tion under  sec.  777.  B.  v.  Kolember,  22  Can.  Cr.  Cas.  341,  16  D.L.B. 
146.  The  consent  of  the  accused  could  not  confer  such  jurisdiction. 
E.  V.  Breokenrldge,  7  Can.  Cr.  Caff.  116. 

■ 

Procedure. 

Prbceedfngs  on  amlgiiBeiit— Aeevsed  pvt  to  etoetfon.— Charge 
reffoced  to  wiithiy.— ProecedfaigB  ob  eonfeBsloiir— If  accused 
pleads  not  guilty. 

778.  Whenever  the  magistrate,  before  whom  any  person  is 
cliarged  as  aforesaid,  proposes  to  <lii!«pose  of  the  case  Rumniarily 
under  the  provisioaM  of  thii)  Part,  »ue}x  ma^isltrate,  Hft^r  tiscter- 
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taining  the  nature  and  extent  of  the  charge,  but  before  the 
formal  examination  of  the  witnesses  for  the  prosecution,  and 
before  calling  on. the  person  charged  for  any  statement  which 
he  wishes  to  make,  shall  state  to  auch*  person  the  substance  of 
the  charge  against  him. 

2.  If  the  charge  is  not  one  that  can  be  tried  summarily  without 
the  consent  of  the  accused,  the  magistrate  shall  state  to  the 
accused — 

(a)  that  he  is  charged  with  the  off^ice,  describing  it: 

(b)  that  he  has  the  option  to  be  forthwith  tried  by  the 
magistrate  without  the  intervention  of  a  jury,  or  to  remain  in 
custody  or  under  bail,  as  the  court  decides,  to  be  tried  in  the 
ordinary  way  by  the  court  havii^g  criminal  jurisdiction. 

3.  If  the  person  charged  consents  to  the  charge  being  sum- 
marily tried  and  determined  as  aforesaid,  or  if  the  power  of  tlie 
magistrate  to  try  it  does  not  depend  on  the  consent  of  the  accused, 
the  magistrate  shall  reduce  the  charge  to  writing  ^nd  read  the 
same  to  such  person,  and  shall  then  ask  him  whether  he  is 
guilty  or  not  of  such  charge. 

4.  If  the  person  charged  confesses  the  charge  the  magistrate 
shall  then  proceed  to  pass  such  sentence  upon  him  as  by  law 
may  be  passed  in  respect  to  such  ofEence,  subject  to  the  provisions 
of  this  Act ;  but  if  the  person  charged  says  that  he  is  not  guilty, 
the  magistrate  shall  then  examine  the  witnesses  for  the  prose- 
cution, and  when  the  examination  has  been  completed,  the  magis- 
trate sliall  inquire  of  the  person  charged  whether  he  has  any 
defence  to  make  to  such  charge,  and  if  he  states  that  he  has  a 
defence  the  magistrate  shall  liear  such  defence,  and  shall  then 
proceed  to  dispose  of  the  case  summarily. 

Origins—See,  786,  Code  of  1892;  B.S.C.    1886,  ch,  176,  sees.  8,  9. 

No  option  to  elect  if  jurisdiction  absolute] — Code  sees.  774,  775,  776, 
777  (5);  Be  WorreU  (No.  2)  (1915)  8  W.W.B.  478,  24  Can.  Cr.  Cas. 
92,  8  Sask.  ^.a  14Q;  Be  \Y.OWll  .(No,. I),.  8  W.>V.R.  230,  30  W.L.E. 
915,  24  Can.  Cr«  Q»b.  88;  B.  v..Hayw.ar4,  5  0.1uJL,  65,  6  Can.  Cr.  Caa. 
399. 

Stating  option  that  ac<yHS€d  may  remain  in  custody  or  under  bail  as 
the  court  decidesi — The  accused  is  to  have  caUed  to  his  attention  the 
possibility  of  his  release  on  bail,  while  retaining  and  exercising  his 
right  to  a  jury  trial;  and  where  the  prisoner's  consent  to  summary  trial 
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hM'J^een  iraregularly  obtained  without  the  statutory  infoimation  being 
given  him,  he  may  repudiate  it  after  eonviction.  The  right  thus  given 
hiu  to  be  inf  onned  by  the  magistrate  that  he  has  the  option  to  remain 
in  eustody  or  uadev  ball  as  the  court  decides,  before  he  may  be  tried 
summarily  by  a  poliee  magistrate,  was  considered  of  sufficient  import- 
ance by  Parliament  to  justify  an  amendment  to  the  Criminal  Code. 
The  accused  may  not  be  deprived  of  the  benefit  thereof,  and  its  omission 
vitiates  the  eonviction.  B.  v.  Davis,  22  Can.  Gr.  Cas.  34  (Que.) ;  K  v. 
Howell  (l»ia)  19  Man.  B.  326,  16  Can.  Cr.  Cas.  178. 

The  consent  given  by  the  prisoner  that  the  charge  be  tried  sum- 
nuirily,  and  his  plea  of  guilty,  does  not  confer  upon  the  police  magis- 
trate a  jurisdiction  to  try  the  case,  unless  the  conditions  imposed  by 
law  for  that  purpose  upon  the  magistrate  have  been  fulfilled.  Ibid.; 
B.  T.  Walsh  and  Lamont,  8  Can.  Cr.  Cas.  101,  7  O.L.B.  149;  B.  v. 
•Harris,  18  Can.  Cr.  Cas.  392,  4  BXJBi.  31,  and  K  v.  Crooks,  19  Can. 
Cr.  Cas.  150,  4  aL.B.  335. 

Option  may  he  stated  by  magistrate's  clerk  i»  open  eowrt^ — The 
statutory  question  giving  the  option  of  mode  of  trial  may  legally  be 
put  by  the  magistrate's  clerk  acting  in  the  magistrate's  presence.  B.  v. 
Bldehough,  (1903)  14  Man.  B.  434,  7  Can.  Cr.  Cas.  340. 

Changing  .  the  eieationi — ^If  when  unrepresented  by  counsel  the 
aeeused  etoets  summary  trial  by  the  magistrate,  he  has  no  right,  upon 
a  postponed  hearing  when  represented  by  counsel,  to  recall  such  election 
and  to  re-elect  for  a  jury  trial  without  the  leave  of  the  magistrate. 
B.  T.  Macdonald,  16  Can.  Cr.  Cas.  121,  21  O.L.B.  38. 

Election  against  swmmary  trial\ — ^An  election  under  Code  sec.  778 
to  be  tried  "in  the  ordinary  way  by  the  court  having  criminal  juris- 
diction "  is  not  decisive  in  favour  of  a  trial  by  a  jury.  The  court  hav- 
ing criminal  jurisdiction  has  not  to  be  selected  until  arraignment  at  the 
county  or  district  court  judge's  criminal  court  which  is  a  court  having 
criminal  jurisdiction  as  well  as  the  assises,  although  with  the  former 
there  as  no  jury.  B.  v.  Price  and  Burnett  (1914)  7  W.W.B.  621,  25 
Man.  B.  26,  30  W.L.B.  1,  23  Can.  Cr.  Cas.  285.  After  electing  against 
a  summary  trial  by  a  magistrate,  upon  a  charge  in  which  the  accused 
is  called  upon  to  elect,  he  has  still  an  election  for  trial  at  a  county 
judge^s  criminal  court  without  a  jury.  Code  sec.  825;  B.  v.  Price  and 
Burnett,  (1914)  7  W.W.B.  621,  25  Man.  B.  26,  30  W.L.B.  1;  B.  v. 
Thompson,  17  Man.  B.  608,  14  Can.  Cr.  Cas.  27.  A  prisoner  has  a 
right  to  elect  under  Code  sec.  825,  even  after  the  grand  jury  has  found 
a  true  bill.  B.  v.  Thompson,  supra,  (approved  in  B.  v.  County  Judge's 
Criminal  Court,  23  Can.  Cr.  Cas.  7  (Nova  Scotia). 

Seoording  the  consent  to  summary  iriat] — A  statement  of  the  con- 
sent to  summary  trial  appearing  in  a  eonviction  is  sufficient  if  it  follows 
the  statutory  form  (form  55)  if  there  is  nothing  to  impeach  the  record 
in  that  respect.  B.  v.  Mali  (1912)  1  W.W.B.  1047;  and  see  B.  v.  Mali 
(1912)   1  W.W.B.  766    (Man.);  B.  v.  Howell,  19  Man.  B.  317.    But  a 
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recital  tiiat  the  accused  oaaMntod  **  to  jurisdiction  "  is  not  aa  eqpuTalcBt 
of  the  statutory  form.  B.  t.  Crooks,  17  W.L.R.  960  (Sask.).  e^>mAc 
consent  to  summarj  trial  is  quite  different  from  a  eonsevt  to  some  unie- 
fined  jurisdiction.    B.  ▼.  Mali  (1912)  1  W.W.B.  1047,  1048  (Man.). 

In  the  absence  of  anything  to  impeach  the  record  there  woald  be 
a  necessary  implication  tiwt  conditions  precedent  had  beea  obserred. 
B.  T.  Mali,  (1912)  1  W.W.B.  1047,  1048,  and  see  B.  v.  Mali  (1912) 
1  W:W.B.  706;  and  see  B.  ▼.  Howell,  19  Man.  B.  317;  B.  t.  Crooks,  17 
W.L.B.  560;  B.  v.  Burtress^  (1900)  3  Can.  Cr.  Cas.  536  (NB.)' 

If  the  consent  were  actually  given,  the  defect  might  be  remedied 
under  sec.  1130  on  ihe  fact  being  shown.    B.  v.  Bvrtrees,  supra. 

No  waiver  effective  ivihere  jurisdieiion  depends  on  eomplianee} — 
The  statutory  notice  to  be  given  to  the  accused  on  taking  bis  election 
is  required  for  the  protection  of  accused  persons  and  t^e  magifitrate'a 
jurisdiction  is  dependent  upon  eomi^anoe  with  these  statutory  direc- 
tions; jurisdiction  will  not  accrue  upon  a  consent  given  without  com- 
pliance with  the  formalities  even  where  there  was  knowledge  by  the 
aocueed  of  bis  rigiht  to  a  jury  trial.  B.  v.  Cockahutt,  [1898]  1  Q.& 
582,  67  Ljr.Q.B.  467. 

Magistrate  to  reduce  the  tharge  to  writing  and  read  it  to  ^^ 
accused]— The  information  is  superseded  for  the  pnrpoees  of  the  trial 
by  a  separate  "  charge  in  writing  "  prepared  by  the  magistrate  as  re- 
quired by  Cede  sec  778  (3).  B.  v.  Gill,  14  Can.  Cr.  Oas.  294,  18  OXJL 
284.  This  '* charge"  may  be  written  out  before  asking  the  aecueed 
to  exercise  his  option.  B.  v.  Shepherd,  6  Can.  Cr.  Cas.  463;  B.  v.  Qraf, 
19  O.L.B.  238,  15  Can.  Cr.  Cas.  193. 

In  police  court  proceedings  the  charge  is  commonly  contained  in  a 
charge  sheet  made  out  by  the  clerk  of  the  court  eoBtaining  the  names 
of  the  different  persons  to  be  tried  with  the  nature  of  the  charge  on 
which  each  is  to  be  tried.  The  "  information "  ia  for  the  pnvpose  of 
authorizing  a  eununons  or  warrant,  and  hawing  answered  that  purpose 
it  ceases  to  have  any  'signi'fication  as  such,  but  may  theEea^o*  be 
treated  (with  any  trivial  unsworn  amendments)  as  the  "charge  in 
writing."  B.  v.  Crawford,  (1912)  2  W.WJL  952  (Alta.) ;  B.  v.  James, 
(1915)  9  W.W.B.  235,  25  Can.  Cr.  Cas.  23,  9  Alta.  L.B.  66,  32  WJL.B. 
528.  No  particular  formality  is  required  in  the  "  char^  in 
writing,"  but  natnral  justice  requires  that  any  person  being  triad 
should  know  wiiat  he  is  being  tried  for,  and  should  haiw  ^the 
fullest  opportunity  for  meeting  the  charge.  B.  v.  Crawford  (1912)  2 
W.W.B.  952,  954,  20  Can.  Cr.  Cas.  49,  22  W.L.B.  107  (Alta.).  The 
magistrate  may  adopt  the  information  as  a  reduction  of  the  charge  to 
writing  under  aub-sec  (3)  and  so  constitute  the  reading  of  such  adopted 
charge  a  compliance  with  tiie  Code  provisi<m.  B.  v.  Jamee,  (1915)  9 
W.W.B.  235,  237,  9  Alta.  UU.  66,  32  W.L.B.  528;  B.  v.  Graf,  19  OX.B. 
238,  15  Can.  Cr.  Cas.  193. 

If  the  charge  has  been  read  to  defendant  in  the  terms  of  the  written 
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information,  aad  defendant  bM  pleaded  guilty^  it  k  not  eovnpetent  for 
him  thereafter  to  say  that  he  waa  not  aware  of  the  BAtnre  and  par- 
ticulars of  the  cbATgB.  B»  y.  M^Leod,  3^  N^S.B.  106,  12  Can.  Gr.  Caa.  73. 
If  tbe  aocuaed  baa  been  legally  arrested  wilheut  warrant  and  is  brought 
before  the  magistrate  and  eonsenta  to  summary  trial,  the  magistrate 
TBtfj  proceed  on  the  written  eharge  then  made,  although  there  is  no 
sworn  infoTBiation.    B.  t.  McLean,  5  Can..  Or.  Gas.  67.     . 

Fr(m9i9ns  as  to  trntni  e/  an  indictment  apply  to  a  "c^orsr^"] — 

Sec  854  is  as  follows :  "  A  count  shall  not  be  deemed  objectionable 
en  the  ground  thai  it  charges  in  the  aitematm  several  different  mat- 
terSy  acfta  or  omissieM  which  are  atated  in  tbe  alternative  in  the  enaol^ 
ment  deacrtbiag  any  indictable  offence  or  declaring  the  matters,  aets 
or  omiasioBB.  ehairged  to  be  an  indictable  offence,  or  en  the  ground  thart; 
it  ia  double  or  nmltifarioiia." 

Olause  16  of  sec.  2  of  the  Code,  aa  amended  by  see.  2  in  ch.  8  of  1907, 
gives  the  following  definitioB :  "  '  Indictment '  and  '  oonnt '  respectively 
include  iAif  onnation  and  presentment  as  w^'as  indietmtot  and  also  any 
plea,  repUeatiott  or  other  pleading,  any  formal  charge  under  sec.  873a 
and  any  record."  It  has  been  held  in  Sasfcatcfaewan  that  the  word 
"  count "  of  aea  854  includes  a  charge  reduced  to  writing  and  to  which 
the  party  is  called  upon  to  plead,  as  provided  by  sub-sec.  3  of  sec.  778 
of  the  Code,  that  sec.  854  is  applicable  to  proceedings  under  part  XVI. 
The  charge  which  is  made  out  by  the  police  magistrMte,  and  to  which 
^e  pvrty  ia  required  to  plead,  is  a  pleading  within  the  meaning  of 
elauae  16  of  sec.  2.    B.  v.  Mah  Bam,  19  Can.  Gr.  Caa.  1,  at  dr  (BaalB.). 

Aeeused  nm»t  he  pertondtiy  pres&nt} — The  aocused  muat  be  person- 
ally^ preaeat^  it  is  not  competent  for  a  magistrate  to  proceed  ^th  a 
summary  trial  in  the  absence  of  the  accused,  although  Ms  counsel  is 
present  on  his  behalf  prepared  to  make  option  under  Code  sec.  778  as 
to  mode  of  trial  and  altfaougfa  the  latter  prroduces  a  written  authority 
in  that  behsif  signed  and  sworn  to  by  the  abaent  defendant.  B.  v. 
Boater,  23  Cm.  Cr.  Caa.  235. 

Pr&ee€dinff9  wndtr  plea  of  not  pu«lljf]-*-There  is  no  speeifie  direction 
aa  to  the  taking  of  depositions  by  the  magtatrate  on  a  suaunary  trial  of 
an  indictable  offence;  B.  v.  Emery,  [1917]  1  W.W.B.  387,  348  (Alta.) ; 
but  the  sttaivtion  is  the  same  in  effect  aa  to  their  authentication,  be- 
cause sec.  797  directs  the  magistrate  to  transmit  the  conviction  or  cer- 
tificate of  dismissal  along  with  "the  depositions  of  witnesses,"  etc.,  to 
the  diatflet  oAcev  to  be  kept  among  the  resofda  of  the  diatrfet  orim- 
inal  court.  B.  v.  Emery,  supra.  Furthermore,  by  Godeiaec  797  (2) 
the  provisions  of  Code  sec.  1124  are  to  apply  to  convictions  or  orders 
made  under  Part  XVI  (summary  trials)  and  sec.  1124  so  incorporated 
makes  special  reference  to  the  depositions  taken  before  the  magistrate 
being  examined  on  oertiotori  for  the  purpose  of  validating  an  informal 
or  irregular  conviction.  The  depositiona  on  a  summary  trial  are  by 
necessary  intendment  a  part  of  the  record.   R.  v.  Emery  [1917]  1  W.W.B. 
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337,  349.  If  the  trial  be  under  Gode  sec  777  (extended  jurisdietion 
where  defendant  elects)  the  depositions  may  be  needed  on  a  ease  reserved 
or  stated,  Code  sec.  1017.  The  omission  to  take  down  the  depositions 
or  notes  of  evidence  is  fatal  to  a  conviction,  and  trhere  no  depositions 
are  returned  to  a  certiorari  and  there  was  a  plea  of  not  g;ailty,  the 
conviction  will  be  quashed  in  eeriiorari  proceedings ;  B.  y.  Perron  (1915) 
26  Can.  Gr.  Cas.  442;  and  see  B.  ▼.  Harris  (1911)  18  Can.  Or.  Cas. 
392;  Be  Lacroiz  (1907)  12  Can.  Gr.  Gas.  297;  B.  v.  Jtmg  Lee  (1913) 
22  Gan.  Gr.  Gas.  63,  5  O.W.N.  80. 

Adjaumment  of  summary  trian — ^An  adjournment  of  a  aummary 
trial  must  be,  to  a  day,  certain  and  fixed,  and  must  be  stated  in  the 
presence  of  the  parties  or  their  solicitors.  B.  v.  Wilson  (1914)  9  W.WJt. 
160;  23  Gan.  Or.  Gas.  256,  29  W.L.B.  515  (Alta.).  A  conviction  was 
quashed  where  the  adjournment  was  made  sine  die  on  a  resemition  of 
judgment  by  the  magistrate,  although  the  accused,  who  was  held  in 
custody,  was  brought  up  within  a  few  days  for  sentence.  B.  v.  Wilson 
(1914)  7  W.W.B.  160,  23  Gan.  Gr.  Gas.  256,  29  W.L.B.  515  (Alta.). 

Bight  of  magistrate  to  take  a  view  on  svimmary  trial  dovhtfvi] — 
The  right  of  the  magistrate  to  take  a  view  of  the  locus  in  quo,  except 
probably  by  consent,  has  been  denied  in  respect  of  a  summary  trial 
under  Part  XVI  of  the  Gode.  B.  v.  Grawford,  (1913)  3  W.WJl.  731, 
18  B.G.B.  20,  21  Gan.  Gr.  Cas.  70,  22  W.L.B.  969,  citing  B.  v.  Petrie 
(1890)  20  Ont.  B.  317. 

Bemedial  powers  apply  as  itpon  indieHmenfl — The  same  remedial 
powers  given  to  the  courts  on  a  trial  by  indictment  may  be  csereised 
by  a  magistrate's  trying  the  same  class  of  offence  ander  the  summary 
trials  procedure.  B.  v.  Grawford  (1912)  2  W.W.B.  952;  and  s«c  Gr. 
Code  sees.  797,  1124. 

Where  there  is  an  alternative  mode  of  trial  under  Part  XV  or  Part 
XVI  under  speeidl  Act"} — ^Where  a  prosecution  before  a  police  magis- 
trate for  an  offence  under  the  Secret  Gomihissions  Act,  8-9  Edw.  VII 
(Can.),  ch.  33,  is  brought  as  for  an  indictable  offence  aaid  is  tried  on 
the  defendant's  election  under  Part  XVI,  there  is  no  right  of  appeal  by 
the  prosecutor  from  the  dismissal  of  the  charge,  as  there  would  have 
been  had  the  proceedings  been  taken  without  consent  under  Part  XV. 
Be  Buchanan,  22  Can.  Gr.  Cas.  200,  26  W.L.B.  447.  But  as  to  appeal 
by  case  reserved,  see  sees.  1013  and  1014  (3). 

ProeeedlBgg   when   acevaed   Is   a   Bilnor*— Notice   te   parwits   or 
giuurdUui* 

779.  Whenever  the  person  charged  appear^  to  be  of,  or  about, 
or  under  the  age  of  sixteen  years,  and  is  not  represented  b\ 
counsel  present  at  the  time,  the  magistrate  shall  not  proceed 
under  the  last  preceding  section  without  first  asking  the  person 
charged  what  his  age  is. 

1098 


SUMMAHY   TbIALS  [§7W1 

2.  If  such  person  then  states  his  age  as  being  sixteen  years 
or  less,  the  magistrate  shall  defer  any  further  action,  and  shall 
at  once  cause  notice  to  be  given  to  the  parent  or  parents  of  such 
person,  living  in  the  province,  if  any,  or  if  he  has  no  such  parents, 
or  if  his  parents  are  unknown,  then  to  the  guardian  or  house- 
holder, if  any,  with  whom  he  ordinarily  resides,  of  such  person 
having  been  so  charged,  and  of  the  time  and  place  when  such 
person  will  be  called  on  to  make  his  election  as  to  whether  he 
will  be  tried  by  the  said  miagistrate. 

3.  Such  notice  shall  allow  reasonable  time  for  the  said  parents, 
guardian  or  householder  to  be  present  and  advise  the  said  person 
charged  before  he  is  called  on  to  so  elect. 

4.  At  the  time  fixed  by  such  notice,  or  if  it  appears  to  the 
satisfaction  of  the  magistrate  that  there  is  no  person  for  whom 
notice  is  provided  as  aforesaid,  or  that  all  reasonable  means  to 
give  such  notice  have  been  taken  without  success,  then,  at  the 
earliest  convenient  time,  the  magistrate  shall  proceed  as  in  the 
last  preceding  section  provided. 

5.  If  any  person  notified  as  aforesaid  is  present  at  the  time 
so  fixed,  the  magistrate  shall  afford  him  an  opportunity  to  advise 
the  person  charged  before  he  is  called  upon  to  elect. 

6.  The  notice  provided  for  by  this  section  may  be  given  by 
registered  letter,  if  the  person  to  be  notified  does  not  reside  in 
the  city,  town  or  municipality  where  the  proceedings  are  had. 

Oriffin^ — i  Edw.  VII,  Can.,  ch.  8,  sec.  1. 

Juvenile  courts} — Where  juvenil6'  courts  have  been  established  under 
the  Juvenile  Delinquents  Act,  Can.,  1908,  ch.  40,  as  amended  by  1912, 
ch.  30,  and  1914,  ch.  39,  its  provisions  will  control  as  to  trials  of  chit* 
dren  under  sixteen  years  of  age.  And  see  Code  sees.  772  and  802  ns 
to  theft  charges  where  there  is  no  Juvenile  Court. 

Tkefft  B9t  over  |10«— Ittenpt^^-Peiiattr  under  («)  or  (h)  of  s.  771. 

780.  In  the  case  of  an  offence  charged  under  paragraph  (a) 
or  (6)  of  sec.  773,  the  magistrate,  after  hearing  the  whole  case 
for  the  prosecution  and  for  the  defence,  shall,  if  he  finds  the 
charge  proved,  convict  the  person  charged  and  commit  him  to 
the  common  gaol  or  other  place  of  confinement,  there  to  be 
imprisoned,  with  or  without  hard  labour,  for  any  term  not 
exceeding  six  months. 
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Ori^]— Compare  sec.  787,  Code  of  1892;  B5.C.  18^,  ch.  176, 
sec.  10. 

Non-application  to  trials  with  consent  before  a  police  magistrate 
acting  under  sec.  777] — This  section  does  not  apply  to  cases  tried  under 
sec.  777.    Sec.  777  (3). 

JRight  to  make  full  answer  and  defence"] — Sec.  786. 

« 

//  the  magistrate  '^  finds  the  charge  proved""] — Code  sec.  780  limits 
the  imprisonment  on  a  plea  of  gtrilty  as  well  as  where  a  conviction  has 
followed  on  a  plea  of  not  guilty.  B.  ▼.  Alexander,  (1913)  5  W.W.B. 
17,  6  Alta.  L.B.  227,  21  Can.  Cr.  Cat.  473,  26  W.L.B.  290. 

Add¥ng  costs  to  punMnnent  oihervise  oviAoruwd] — ^A  magistrate  act- 
ing under  Part  XVI  may  add  to  such  sentenoe  as  may  otherwise  be 
passed  an  order  for  payment  of  costs  and  expenses  "incurred  in  and 
about  the  prosecution."  Code  sec  1044.  Payment  of  such  cost«  'may 
be  ordered  out  of  money  belonging  to  the  accused  taken  from  him  on 
his  apprehension;  Code  sec.  1044;  but  otherwise  payment  of  the  costs 
IS  to  be  enforoedf  in  like  maimer  as  in  a  civil  action,  at  the  instance 
of  any  person  liable  to  pay  or  who  has  paid  the  same.  A  direction  as 
to  punishment  is  divisible  so  that  that  part  of  the  sentence  on  a  sum- 
mary trial  which  is  absolute  may  stand  although  there  is  an  illegal 
order  for  commitment  in  default  of  paying  same.  B.  v.  Miller,  25 
WX.B.  290  (Alta.).  Sections  735  aad  736  do  not  apply  as  their 
operation  is  excluded  by  sec.  798. 

Bestitution  of  property^ — See  Code  sect.  795  and  1050. 

Fine  in  lieu  of  or  in  addition  to  other  punishment] — See  sec.  1035. 

Female  reformatory  sentences  in  Ontario']-^^^  the  Prisona  Act, 
R.S.C.  1906,  ch.  148,  sec.  57,  as  amended  3-4  Qeo.  V,  ch.  39,  sec.  3. 

Penalty  on  summary  trial  under  s.  778.— Enforcing  conrlction. 

781.  In  any  case  summarily  tried  under  para«T^raphs  (c), 
(d),  (p),  '(/),  or  (g)  of  sec.  773,  if  the  ma<ristrato  finds  the 
charge  proved,  he  may  convict  the  person  cliarged  and  commit 
liim  to  the  common  gaol  or  other  place  of  confinement,  there  to 
be  inrf)fwoned,  with  oi*'iritbo»t  hard  labour,  tor  any  torm  iMt 
exceeding  six  nK)nth6,  or  may  condemn  him  to  pay  a  fioa^not 
exceeding,  with  the  costs  in  the  case,  two  hundred  dollars,  or  to 
l)oth  fine  and  imprisonment  not  exceeding  the  said  sum  and 
term* 

2.  Such  fine  may  be  levied  by  warrant  of  distress  under  the 
hand  and  seal  o£  the  magistrate,  or  the  person  oonricted  may  he 
condemned,  in  addition  to  any  other  imprisonment  on  the  same 

1100 


SUMHABT   TrUL8  [17S1J 

conviction,  to  be  ooniniitted  to  tiie  omninon  gaol  or  other  place 
of  confinement  for  a  further  term  not  exceeding  six  months, 
unless  such  fine  is  sooner  paid. 

Oriffin^—ZA  Geo.  V,  Can.,  ch.  13,  sec.  27;  aec.  788,  Code  of  18^; 
B.SX?.  1886,  ch.  176,  sec.  11. 

Case  **summiar%^f  tried  "j—Tkis  Bcetaon  i8  not  applioable  to  Bum- 
marj  Mnrictions  under  Part  XV  (oecs.  74^  to  770  of  the  Code).  B.  t. 
Frizell,  22  Can.  Cr.  Cas.  214,  15  D.L.B.  674,  5  O.W.N.  801,  26  O.W.B. 
'697. 

N&n-appUeatien  to  tridis  wUk  tfOfiMat  before  «  poUoe  magietrate 
acUng  %7^der  see.  777}-^This  seotaon  does  not  apply  to  casos  tried  nndor 
sec.  777.    Sec.  777  (8). 

Conifietion  leith  ilne  added^ — Code  boc.  799  refers  to  forms  55*57 
which  are  silent  as  to  costs  bnt  <that  section  enables  the  magistrate  in 
case  of  a  fine  to  add  the  requisite  words. 

Further  term  unless  fine  poid] — By  sub-sec.  (2)  it  is  provided  tliat 
the  person  conducted  may  be  committed  to  the  eommon  gaol  or  other 
place  of  confinement  for  a  further  term  not  exceeding  six  months  unless 
such  fine  is  sooner  paid.  6ec.  1057  gives  power  to  impose  hard  labour, 
and,  where  a  fine  is  imposed,  it  may  be  ordered  that  the  alternative  of 
imprisonment  in  default  of  its  payment  shall  be  with  hard  lalMnir. 
R.  V.  Neteon  (1914)  22  Can.  Cr.  Cas.  301. 

Inclusion  of  eosts  and  expenses] — Bee  sec.  1044. 

Costs]^^ost9  ordered  under  Cr.  Code,  sec.  781,  tm  a  conviction  made 
Under  the  summary  trials  clauses  are  to  be  awarded  to  the  prosecutor 
and  not  to  the  clerk  of  the  police  court  where  -he  is  not  the  pr^^seeutor. 
*B.  V.  Miller,  25  Can.  Cr.  Cas.  161,  25  WX.B.  296. 

Limitation  as  to  costs] — ^Where  the  extended  jurisdiction  of  Code 
sec.  777  is  exercised,  the  punishment  may  be  the  same  as  in  Ohtario 
might  have  been  imposed  by  the  general  sestioits  for  the  like  ofVisnce. 
Sec.  778.  But  if  the  jurisdiction  is  beln^  exercised  under  sec.  773;  the 
punishment  is  limited  by  the  previsions  of  sees.  780  and  781  read  along 
with  sec.  1044  dealing  with  the  subject  of  costs  generally.    It  is  for  the 

imagitUiftte  io»fix  tbe.eoft8>at»a^reastMiableisum;  ther^  is  ^yto  tapii^-  u^  v. 
Emery,  [1917]  1  W.W.B.  337,  351,  10  Alta.  L.R.  139,  27^Kiw-fir,  Cas 
116  (Alta).  But  the  power  to  order  costs,  under  sec.  1044,  }s  neces- 
sarily subject  as  to  the  offences  of  unlawful  wounding,  etc.,  under  ^ub- 
hecB.  (c)  to  (g)  inclnsive  of  Code  «ec.  773  to  the  restriction  imposed 
by  Code  sec.  781  thmt  tlie  fine  shall  not  exceed  "  with  the  o(«(ts  in  the 
eaee  "  6200. 

Further  term  for  wm-payment  of  fine} — It  has  been  said  that  the 
use  of  the  words  "  in  addition  to  "  and  **  a  further  term  "in  Code  sec. 
781  (2),  which  apply  inter  alia^  to  convictions  on  summary  trial  for 
keeping  a  disorderly  house,  was  probably  intended-  to  make  it  clear  that 
ei^en  where  imprisonnient  in  the  fiMt  Instance,  as  well  as  a  fine,  is 
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imposed,  then  farther  iiiipri80iuneti4^  in  default  of  payment  may  also 
be  imposed;  but  that  it  was  not  intended  to  provide  that  there  moat 
be  imprisonment  in  the  first  instance  (however  short  the  term)  before 
imprisonment  in  default  of  payment  of  the  fine  can  be  given.  B.  v. 
Davidson,  [1917]  2  W.W.B.  160,  164.  Ab  was  said  by  Stuart,  J.,  in 
that  case:  "  There  does  not  seem  to  be  anything  in  sec.  781  (2)  whieh 
makes  it  necessary  to  impose  imprisonment  in  the  first  instance,  as  well 
as  a  fine,  before  imprisonment  in  default  of  payment  of  the  fine  can 
be  imposed." 

Bedudng  excessive  fine] — Sec.  1013  does  not  apply  to  give  a  right  of 
appeal  by  reserved  case  if  the  magistrate  aets  under  sec.  773,  such 
appeals  being  limited  to  trials  under  sec.  777.  It  is  therefore  not  com- 
petent for  the  Ck>urt  of  Appeal  to  entertain  a  motion  under  sec.  1016 
to  reduce  an  excessive  fine  under  sec.  773  to  the  legal  limit.  B.  v. 
Booth,  (1914)  31  OX.B.  539,  23  Can.  Gr.  Gas.  224.  The  remedy  is  by 
certiorari.    Code  sees.  797  (2),  1124;  B.  v.  Booth,  supra. 

Fine  **not  exoeedkig,  with  the  costs  in  the  case,  $200  "]— If  the  con- 
viction read  that  the  accused  should  forfeit  and  pay  $200  to  be  paid 
and  applied  according  to  law,  the  court  may  assume  that  the  costs  are 
included  in  the  $200  and  uphold  the  conviction;  B.  v.  Stark  (1911)  19 
Can.  Cr.  Gas.  67,  IS  W.L.B.  419  (Man.).  But  if  the  $200  were  desig- 
nated a  "fine,"  this  would  contravene  sec.  781  unless  the  conviction 
showed  on  its  face  that  there  were  no  costs.  B.  v.  Gyr,  12  P.B.  24 
(Ont.).    But  see  as  to  amendment  sees.  1124,  797  (2). 

Hard  labour]-^Hard  labour  may  be  imposed  whether  the  punishment 
is  imprisonment  with  or  without  a  fine.  B.  v.  Morton  (1913)  7  W.W.B. 
95,  23  Can.  Cr.  Ca&  172. 

Sentence  of  females  to  ^B^fprmatpry  in  OntarioJ-'^Bee  the  Prisons 
Act,  B.S.C.,  ch.  148,  sec.  57,  as  amended,  3-4  Geo.  V,  ch.  39,  sec  3, 
and  Code  sec  1057. 

What  defects  onrol^Zd]— See  sees.  797  (2),  1124,  1130;  B.  v.  Miller, 
25  Can.  Cr.  Gas.  151,  26.W.L.IL  296;  B.  v.  James,  (191^)  9  W.WJt. 
235,  9  Alta.  L.B,  66,  25  Can.  Gr.  Gas.  23. 

Thefty  false  pretenses  and  reeelTinip  slolen  property  ert^Mmg  ten 
dollars. 

782.  When  any  person  is  charged  before  a  magistrate  with 
theft  or  with  having  obtained  property  by  false  pretenses,  or 
with  having  unlawfully  received  stolen  property,  and  the  value 
of  the  property  stolen,  obtained  or  received  exceeds  ten  dollars, 
and  the  evidence  iri  support  of  the  prosecution  is,  in  the  opinion 
of  the  magistrate,  sufficient  to  put  the  person  on  his  trial  for 
the  offe^ce  charged^  such  n^agietrate,  if  the  case  appears  to  him 
to  be  one  which  may  properly  be  disposed  of  in  a.  summary 
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way,  shall  reduce  the  charge  to  writing,  and  shall  read  it  to 
the  said  person,  and,  unless  such  person  is  one  who,  under  sec. 
775,  can  be  tried  summarily  without  his  consent,  shall  then  put 
to  him  the  question  mentioned  in  sec.  778,  and  shall  explain  to 
him  that  he  is  not  obliged  to  plead  or  answer  before  such  magis- 
trate, and  that  if  he  does  not  plead  or  answer  before  him,  he 
will  be  committed  for  trial  in  the  usual  course. 

Ori^]— 63-64  Vict.,  Can.,  ch.  46,  sec.  3;  sec.  789,  Code  of  1892. 

Application  of  sees.  782,  783]— In  cities  of  over  25,000  the  city 
police  or  stipendiary  magistrate  has  an  added  power  of  trial  without 
consent  tinder  sub-sec.  (5)  of  sec.  777,  for  these  offences,  where  the 
value  does  not  exceed  $10.  Other  magistrates  under  sec.  773,  sub-sec. 
(a)  may  try  such  cases  subject  to  Code  sees.  774,  775,  776  and  778, 
the  consent  of  the  aeoused  being  essential  unless  one  of  these  sections 
exolndes  it  under  special  circumstanees  as  to  locality  or  class  of 
offence.  If  the  Talue"  is  owr  $10  in  a  theft  case,  seo.  773  does  not 
*pply>  ^^'^  ft  magistrate  anthoriaed  under  sub-sees.  (1)  to  (4)  of  sec. 
777  could  try  the  charge  on  defendant's  consent  given  in  pursuance  of 
sec.  778.  It  has  been  held  that  sees.  782  and  783  do  not  restrict  the 
right  of  a  police  magistrate  to  deal  with  the  case  under  sec.  777,  sub- 
sees.  (1)  to  (4).  B.  V.  Macdonald,  16  Can.  Cr.  Cas.  121,  21  O.LJt.  38; 
B.  V.  McLeod,  39  ;S^JL  a08,  ,IZ.  Ct^  Gr^  Gas.  73  s  B.  ,y.  Bi^wers,  a4 
KS.B.  550,  6  Can.  Cr.  Cas.  264.  The  magistrate  acting  under  sec.  777 
has  not  to  enter  upon  a  preliminary  investigation  to  decide  whether  or 
not  the  case  is  one  which  can  be  disposed  of  in  a  summary  way ;  B.  v. 
McLeod,  39  N.S.B.  108;  B.  v.  Macdonald,  21  OX.B.  38;  but  if  the 
magistrate  has  no  authority  under  sec.  777,  such  an  investigation  is 
essential.    B.  v.  Williams,  11  B.C.B.  351,  10  Can.  Cr.  Cas.  330. 

Exception  from  absolute  jurisdiction  in  certain  provinces} — See  sec. 
776. 

Seafaring  persona  in  seaport  towns'! — Sec.  776,  referred  to  in  sec. 
782,  conffdrs  absolute  jurisdiction  in  the  cities  of  Montreal  and  Quebec 
and  other  seaport  towns  and  cities  to  summarily  try  without  consent 
transient  seafaring  persons  charged  with  the  offences,  specified  in  sec. 
773,  or  cases  in  which  the  sailor  is  both  a  comi^ainant  and  a  necessary 
witness. 

Consent  and  trial. 

783.  If  the  person  charged  as  mentioned  in  the  last  preced- 
ing section  consents  to  be  tried  by  the  magistrate,  the  magistrate 
shall  then  ask  him  whether  he  is  guilty  or  not  guilty  of  the 
charge,  and  if  such  person  says  that  he  is  guilty,  the  magistrate 
shall  then  cause  a  plea  of  guilty  to  be  entered  upon^the  pro- 
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ceedings,  and  sentence  him  to  the  same  punishment  as  he  would 
have  been  liable  to  if  he  had  been  convicted  upon  indictment  in 
the  ordinary  way ;  and  if  he  says  that  he  is  not  guilty,  he  shall 
be  remanded  to  gaol  to  await  his  trial  in  the  usual  course. 

OriginH—l-S  Edw.  VII,  Can.,  ch.  18,  sec.  11 ;  63-64  Vict.,  Can.,  ch. 
46,  sec.  3;  Code  of  1892,  pec.  790. 

Trial  on  plea  of  guUty  only  hy  magistrate  under  sec.  773  for  theft 
over  $10] — 8ee9.  782  and  7S3  only  enable  the  ma^tcate  not  authorised 
under  sec.  777,  but  who  otherwise  ooald  try  the  charge  if  the  amount 
were  not  over  $10,  to  try  the  case  where  the  defendant  pleads  guilty. 
See  R.  V.  McLeod,  39  N.S.B.  108,  12  Can.  Cr.  Cas.  73,  and  note  to  see 
782. 

Restitution  of  profertyl — See  Code  sees.  795  and  1050. 

Sentence  of  female  to  Meformatory  in  Ontario^ — In  Ontario  vliea- 
ever  any  female  ia  comvicied  under  aeo.  239  for  vagnancy  or  is  eon- 
yieted  under  Part  XVI  »f  the  Coda,  of  an  offeaioe  triable  under  that 
Part,  she  may  be  senien^sed  to  the  Reformatory  for  an  indeAmtp  term 
less  than  two  years,  and  if  any  term  exoeeding  six  montha  is  inflicted, 
no  fine  shall  be  janposed  in  addition.  R.S.C.  1906,  ch.  146,  see.  57,  as 
amended,  3-4  Geo.  V,  1913^  ch.  39,  aec.  3. 

MafMnto  may  dedde  iibt  to  proceed  aaimarily. 

T84.  If,  in  any  proceeding  under  this  Part^  it  appears  to  the 
magistrate  that  tlie  offence  is  one  which,  owing  to  a  previous 
conviction  of  tlie  person  charged^  or  from  any  other  circumstance, 
ought  to  be  made  the  subject  of  prosecution  by  indictment  rather 
than  to  be  disposed  of  summarily,  such  magistrate  may,  before 
the  accused  person  has  made  his  defence,  decide  not  to  adjudicate 
summarily  upon  tlie  case;  but  a  previoua  o(mviction  ahall  not 
prevent  the  magiatrate  from  trying  the  offender  summarily,  if 
he  thinks  fit  so  to  do. 

Ofi^tn]— Sec.  791,  Code  of  1892;  B.S.C.  1886,  ch.  176,  sec.  14. 

When  magistrate  may  decide  to  send  case  to  higher  courtl — Under 
certain  circumstances  the  magistrate  may,  before  the  accused  person  has 
made  his  defence,  decide  not  to  adjudicate  summarily  upon  the  case. 
Code  sec.  784..  The  ti^  under  this  section  oan  be  exerdied  only  in 
the  terms  of  same.  B.  v.  Hicks  (1912)  2  W.WJt.  1100  (Alia.).  It  is 
not  competent  for  a  magistrate  who  is  holding  a  summary  trial  after 
hearing  all  of  the  evidence  on  both  sides  to  decide  to  commit  for  trial 
instead  of  disposing  of  the  case  himself.  After  the  accused  has  made 
his  defence,  the  magiatrate  is  the  only  tribinal  ctethed  with  power  to 
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try  thfi  chftrge  aaoui  he  must  dispose  of  it.  B.  ▼.  Hkte  (1912)  2  W.W.R. 
1100,  S£  WX.B.  £dfi,  20  (>m.  Or.  Cas.  192  (Aita.). 

Bo  also  wlioro  .a  persoxi  aceofied  of  perjury  had,  nith  liia  own  ooasent, 
been-flummafily  triad  beforo  b  polioe  magiatrate  luuler  «ec.  777,  pleading 
"  not  ipuhy^"^  aad  the  ma^ietrate,  »pon  tearing  the  evidenoe,  adjadieated 
Buinmarily  and  diamisaad  the<eharge;  it  vas  hehl  that^e  magiatvate  was 
«iS^  in  relnsnig  thereafter  to  bind  the  proeeeator  oTor  to  prefer  and 
proeeeute  an  indicimemt  againat  the  defendant,  ae  provided  for  in  sec. 
^8,  for  the  magiatittte  haa,  vnder  aec.  TM,  io  detemsDe,  befoee  the 
def enee  Jiaa  bean  aiade,  whether  Im  will  try  the  ease  sammarlly  or  not. 
Jte  Bex  V.  Bania,  1  O.L.B.  341,  4  Oaa.  Cr.  Oas.  390. 

Ehaiimg  trial  ,hy  aomidy  judge} — If  the  magntrate  or  juaticee  decide 
under  see.  784  not  to  proceed  with  the  snnunaiy  trial,  and  oommit  the 
accused  for  trial,  the  accused  jaaiy  aftenranrda  with  hia  own  consent'  be 
tried  under  the  provisions  of  Part  XVIII.    Code  sec.  832. 

Elaetlon  of  trial  hj  Jory  to  be  stated  on  warrant  of  eonmittaL 

T85.  If,  when  his  consent  is  necessary,  the  person  <5hafged 
elects  to  be  tried  before  a  jury,  the  magistrate  shall  proceed  to 
hold  a  preliminary  inquiry  as  provided  in  Barte  XUI  and  XIV, 
and  if  the  person  charged  is  committed  for  trial,  shall  state 
in  the  warrant  of  committal  the  fact  of  such  election  having 
been  made. 

Origin]— Sec.  792,  Code  of  1892;  B.S.C.  1886,  ch.  176,  sec.  15^ 

no  answer  and  defenee«--«Oevttsel  aUowed. 

T86.  In  every  case  of  summary  proceedings  under  this  Part 
the  person  accused  shall  be  allowed  to  make  his  full  answer  and 
defence,  and  to  have  all  witnesses  examined  and  cross-examined 
by  counsel  or  solicitor. 

OHffin}--e0t,  793,  Code  of  ia92;  B^.G..1886,  ch.  Xf^,  8«e.  16. 

**  Full  answer  and  defence  **} — This  phrase  appears  also  in  Coda  sees. 
715,  786,  and  942,  dealilig  respectively  with  summary  conviction  mat- 
tera,  auBBnavy  teiaia  aad  tarialB  on  ladftetaaent. 

The  Freaeh  vereioai.of  tte  Cede  traaelates  the  words  "a  fliU  answer 
and  defence  "  by  the  words  equivalent  to  "  a  fall  and  entire  defence." 

The  word  "  answer  "  as  used  in  sec.  786  has  no  special  reference  to 
the  qnestion  to  be  put  by  the  magistrate  to  the  accused  in  certain  cases 
4m  taking  an  eleetian  for  or  aifaiaat  eunuaai^  tfM,  bot  appHes  alike  to 
aummary  trial  caaea  in  wkieh  theve.  m  no  right  of'  iiifeetion  by  Hie 
accused.    B.  v.  Bomer,  23  Can.  Gr.  Cas.  236. 

The  principle  of  English  law  is,  that  an  accused  person  is  presumed 
to  be  Innoeenft  anttl  pvoved  to  hte  W^t  <^>  although  there  are  eases 
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where  the  proMeution  may,  by  proTing  certain -faets,  raise  a  presumption 
of  guilt  which  the  accused  must  rebut,  yet,  generally  speaking,  the 
burden  of  proof  lies  on  the  prosecution,  and  any  doubt  a»  to  the  sufficiency 
of  proof  must  be  decided  in  favour  of  the  accused.  The  right  now 
enjoyed  by  the  accused  of  giving  evidence  himself  (Can.  Evidence  Act, 
see  Appendix)  has  not  shifted  the  burden  of  'proof. 

If  by  inadvertence  a  magistrate  erroneously  assumes  that  there  is 
no  evidence  .to  be  adduced  in  answer,  and  sentences  a  prisoner  before 
hearing  the  def enoe,  this  may  be  corrected  by  forthwith  vrithdrawing 
the  sentence  and  offering  to  hear  testimony;  so  where  the  offer  was 
made  but  was  declined  by  defendant's  coonsel  on  the  excuse  that  it  was 
too  late  as  the  conviction  had  been  pronounced,  the  conviction  was 
affirmed  on  eeriiarari.  B.  v.  Oyr,  {1917}  3:  W.W.B.  849,  affirming  [1917] 
2  W.W.B.  1185,  29  Can.  Gr.  Cas.  77  (Alta.). 

Open  court 

787.  Every  court  held  by  a  magistrate  for  the  purjj^qgee  of 
thm  Part  shall  be  an  open  public  court. 

OK^inl— Sec.  794,  Oode  of  1892. 

Exchuion  of  public  from  trial] — See  sec.  i645  as  to  speeific  offences 
there  menticmed,  see.  644  as  to  juveniles* 

Procuring  attendance  of  witnesses. 

788.  The  magistrate  before  whom  any  person  is  charged 
under  the  provisions  oi  this  .Part  may>  by  siM^m^j^  or,  b^-.  w^ii- 
ing  under  bis  hand,  require  the  attendance  of  any  persp^  ^  & 
witness  upon  the  hearing  of  the  case,  at  a  time  and  place  to  be 
named  in  such  sununons,  and  such  magistrate  may  bind,  by 
recognizance,  all  persons  whom  he  considers  necessary  to  be  ex- 
amined, touching  the  matter  of  such  charge,  to  attend  at  the 
time  and  place  appointed  ^y  him  and  then  and  there  to  give 
evidence  upon  the  hearing  of  such  charge. 

2.  If  any  person  so  summonied,  or  requitied  or  bound  aa  afore- 
said, neglects  or  refuses  to  attend  in  putsuance  of  such  summons 
or  recognizance,  and  if  proof  is  made  of  such  person  having 
been  duly  summoned  as  hereinafter  mentioned^  or  bound  by 
recognizance  as  aforesaid^  the  magistrate  before  whom,  audi  per- 
son should  have  attended  may*  issue  a  warrant  to  cbmpel  his 
appearance  as  a  witness.  ;  .. 

•  •  • 

Originl--%ec.  795,  Code  of  1892$  B.S.G.  1886^^  oh;  176,  aeo.  18. 
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Payment  by  county  of  mo^lmta't  Iftnifflffiy  ettpenaeAin  Qnt^rio}^ 
Where  the  justice  ar  police  magistrate  without  salary,  for  the  ,<;onveni- 
ence  of  witnesses  and  others  attends  at  a  distance  from  his  residence  to 
hear  the  evidence  on  a  criminal  charge,  he  shall  be  entitled  to  a  mileage 
allowance  of  15  cents  a  mile  one  way  for  the  distance  necessarily  tra- 
velled, to  be  paid  by  the  county,  or,  in  the  case  of  a  district,  by  the 
province.    B.S.6.  1914,  ch.  87,  sec.  35. 

Service  of  snmmong. 

789.  Every  summons  issued  under  the  provisions  of  this 
Part  may  be  served  by  delivering  a  copy  of  the  summons  to  the 
person  summoned,  or  by  delivering  a  copy  of  the  summons  to 
some  inmate  of  such  person's  usual  place  of  abode  apparently 
over  sixteen  years  of  age. 

2.  Every  person  required  by  any  writing  under  the  hand  of 
the  magistrate  to  attend  and  give  evidence  as  aforesaid  shall  be 
deemed  to  have  been  duly  summoned. 

Origin]— Sec.  796,  Code  of  1892;  B.S.C.  1886,  ch.  176,  sec.  19. 
Stunmons  to  witness] — Sub-sec.  (2)  validates  an  informal  summons 
not  under  seal. 

DignJaMl  of  charge^ 

TOO.  Whenever  the  magistrate  finds  the  offence  not  proved, 
he  shall  dismiss  the  charge,  and  make  out  and  deliver  to  the 
person  charged  a  certificate  under  bifi  hand  stajting  the  fact  of 
such  dismissal. 

Origm^—Sec.  797,  Code  of  1892;  B.S.C.  1886,  ch.  176,  sec.  20. 

Finds  the  offence  not  proved^ — Only  after  a  bearings  on  the  merits 
is  there  jurisdiction  to  grant  the  certificate.  B.  v.  Mann  [1919]  1 
W.W.B.  917  (Bask.).  . 

Illegal  remand  ** until  ealled  on"] — ^After  hearing  both  sides,  the 
magistrate  is  not  to  adjourn  the  trial  ai^  remand .  the  accused  **  until 
called  on,"  where  the  evidence  does  not .  satisfy .  the  magistrate  either 
of  the  guilt  or  innocence  of  the  accused;  the  prisoner  is  in  such  case 
entitled  to  the,  benefit  of  the  doubt  and  to  an  aequittal,  and  prohibition 
will  be  granted  to  restrain  the  magistrate  from  proceeding  to  hear 
further  evidence  alleged  to  hftve  been  discovered  by  the  ctqwh,  and  in 
respect  whereof  the  accused  was  again  summoned  to  receive  judgment 
upon  the  original  charge.  E.  v.  White  (1915)  24  Can,  Cr»  Cas.  277,  34 
OX.B.  370. 

A  magistrate  holding  a  sununary  trial  has  power  under  Oode  sec. 
1081y  to:BU8peiid  sentence  in  certain  easee^  but  sentenoe  eannet  be  sus- 
peaded  uatil  there  has  been  an  adjudioation  of  guiH»  •  Ibid. 
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Effeet  of  eoliftetfoii  on  immamtj  trM* 

701.  Every  conviction  under  this  Part  shall  have  Ihe  same 

eflFect  as  a  convietion  upon  indictment  for  the  same  offence. 

Ofv»n]— Sec.  798,  Cod©  of  1892;  R.S.C.  1886,  ch.  176,  eec.  20. 

Incli^sion  of  costs  arid  expenses} — See  sec.  1044. 

Power  to  amefid} — ^A  conviction  made  under  Part  XVI  of  the  Code, 
is  not  in  the  same  position  as  a  conviction  made  by  the  sessions,  and 
may  be  amended  to  accord  with  the  sentence  pconoisMad  ■  before  the 
return  to  a  oertAorari,  R.  v.  Graf,  19  OX.B.  238,  15  Can.  Or.  Gaa.  193 ; 
and  see  sees.  797  (2),  1124. 

Where  the  sentence  is  in  excess  of  tlie  magistrate's  jurisdiction, 
sec.  1124  provides  that  this  shall  not  affect  the  conviction  but 
only  the  punishmeut,  and  plaoes  on  tfie  oouit  the  duty  of  imposiiig 
a  sentence  which  is  authorized.  Bex  v.  Oraw^rd  (1912)  2  WMM. 
952,  20  Can.  Cr.  Cas.  49,  5  A.L.B.  204,  6  DX.B.  380;  B.  v.  Boardman 
(1914)  23  Can.  Cr.  Cas.  191,  6  W.W.B.  1304,  29  W.L.B.  176. 

No  conviction,  sentence  or  proceeding  under  Part  XVI  shall  be 
quashed  for  want  of  form ;  luid  my  warrant  of  oommitmeBt  upon  a  eoa- 
viction  under  the  said  Part  shall  be  held  void  by  reason  of  any  defect 
therein,  if  it  is  therein  alleged  that  the  offender  has  been  convicted,  and 
there  is  a  good  and  valid  conviction  to  sustain  the  same.  Code  sec 
1130;  B.  V.  McLeod,  39  N.S.B.  108,  12  Can.  Cr.  Cas.  73. 

The  warrant  of  commitment  following  a  sunMnwyitiinI -is  ior  Hie 
inf onQation  of  the  gaoler  and  of  a  court  hearing  a  habeas  corpni  appli- 
cation; and  a  reference  therein  to  the  section  of  the  Code  under 
which  the  charge  was  laid  will  be  regarded  in  aid  of  the  description 
of  the  offence.    B.  v.  Oill,  14  Can.  Ct.  C&s.  294,  18  O.L.B.  234. 

Section  791  does  not  prevent  certiorari  and  habeas  eorpus  oppiiM- 
tions  in  respect  of  summary  trial  convictionsi — ^Notwithstanding  sec  791 
a  conviction  and  commitment  upon  a  summary  trial  for  an  indictable 
offence  may  be  reviewed  on  hab^s  corpus.  The  prisoner  will  be  dis- 
charged if  the  conviction  on  a  pica  of  guiHy  is  ujwn  a  charge  which 
does  not  disclose  a  criminal  offence.  B.  v.  St.  Clair,  27  A.B.  308,  8  Can. 
Cr.  Cas.  551;  B.  v.  Leschiliski,  (1908)  17  Can.  Ct.  Cas.  199.  The 
decision  in  B.  v.  Marquis,  8  Ctai  Cr.  Oas.  545  (Que.)  denying  the  right 
of  certiorari  in  summaiy  trlattl  f  ot  iudictable  offences  was  disapproved 
in  B.  V.  Leschinsld. 

In  The  Queen  v.  fBacine,  9  Que.  Q.B.  134,  3  Can.  Grim.  Cas.  44«, 
(Que.)  tiiere  was  an  attempt  ^o  bring  a  cCnviction  under  the  Summary 
Trials  Ptert  of  the  Code  before*  the  court  or  a  judge  by  way  of  appeal  on 
b«rth  facts  and  law. 

That  right  of  appeal  h  confined  entit^ely  to  summary  convictions 
by  justices  of  the  peace  under  the  part  relating  to  summary  convictions, 
and  it  was  not  extended  to  Mavictlims  under  theMBummttry  TrMs  Part, 
except  in  certftin  Ptoses  speelftll3r  provided  for  in  sec.  797.  In  giving 
judgment  in  Hie  Queen  >v.  Bacive,  Wnrtelcr,  J.,  vefers  to  the  then  eatJM^ 
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seetimi  of  the  Oode  of'  1892^  wMch  correepoii^  nvitk  see.  791  of  the 
present  Code,  bat,  «8  is  pointed  out  in  B.  v,  Leechuiaki,  17  Can.  Ct. 
CSaSi  199  (Sfleh.),.  he  onlj  dbee  ee  inetADntally ;  he  does  sot  decide 
whether  or  not  there  could  be  a  review  by  AvUy  of'  oeriiornri. 

He  refers  to  it'f^yt  the  purpose  of  iiaeenttatiBg>  hk  eosclvaien  that 
Hw  appeid  wfaieh  is  profided  fer  under  the  SnDiiattryGoiivictions  Part 
of  the  Code  did  not  apply  to  eoxivietione:iinder  4ihe  fiHunaaty  Trials  Part 
«f  the  Code.  B.  ▼.  LeSdnnski,  17  Can.  Gr.  Qu.  199»  9  WX.B.  668 
(Bask.). 

A  reeeut  Ontario  deeision  favours  ithe  view  tiiat  if  the  tidal  were 
under  see.  777  and  a  reeerved  cite  could  therefore  hate  Been  had  to  test 
the  question  of  jurisdiction,  ceHtofiiri  pre^eedings  will  not  Ue,  eren  en- 
tlutt  grooad.  B.  v.  flinchdr,  $S  O.L3.  149,  U  O.W.N.  131,  88  Chn.  Cr. 
Cae.  860.  The  dectsion  in  B..  ▼.  Baehiev  snpra  is  cited  in  the  Sinclair 
ease  as  one  in  which'  the  fomm  comdmnon  was  reached..  It  in  snbndtted, 
however,  that  the  Quebec  decision  in  K.  v.  Slbrgan  (Morgan  v.  Male- 
part),  25  Can.  Cr.  Cbs.  192,  20  Bbv.  lieg.  877  (Que.),  is  to  be  preferred 
to  tikat  of  R.  V.  Sindair;  38  OJuSL  140,  and  that  K,  v.  Baoino  (Que.) 
is  correetiy  explained  in  the  Lenlnnski  eaae^  sopm  (Sank.).  In  B.  v. 
Moi>ganv  ^5  Can.  Cr.  CasJ  198"  (Que.),-  it  was  definitely  affirmed  that 
the  right  of  appeal  by  reserrvd  cane  on  a  swmtnniy  triafl  nnder  see.  777 
does  not  bar  the  remedy  of  habeas  oorpoi  on  a  4|aestion  of  jurisdiction 
of  the  magistrate,  the  summary  trial  court  not  being  a  court  of  record- 
even  where  the  presiding  ma^i^trate  is  a  J4dge  of  a  court  of  record. 
Where  the  question  is  not  one  of  jurisdiction  as  to  which  certiorari  or 
habeas  corpus  are  uniformly  considered  appropriate  remedies;  It.  v. 
Bissette,  HOI 71  3  W.W.B.  SOI  (Alta.)  ;  it  may  well  be  that  the  court's 
disoretioa  to  grant  or  refuse  n  oertierarf  nay  be  eKOKoised  by  refusing 
eeriiorari  if  a  remedy  of  eqpal  efficiency  i^  available  by  any  method  of 
appeal.  See  B.  vi  Therrien,  25  Can.  Cr.  Cas.  275,  17  Que.  P.B.  285 
(Que.);  B.  v.  Amyot,  11  Can.  Cr.  Cas.  232,  15  Que.  K.B.  22;  B.  v. 
McLatchy,  44  N.B.B.  402,  28  Can.  Cr.  Cas.  277;  B.  v.  Pucrst,  (1913) 
22  Can.  Cv.  Cas.  183,  2«  W.L.Bi  445  (Y.T.).  On  habeas  eorpas  if  it  be 
found  that  the  necessary  fonnalitAes  had  not  been  complied  with  to  give 
the  magistrate  jurisdiction,  the  court  instead  of  discharging  the  accused, 
may  remand  him  under  sec.  1120  to  lie  brought  again  before  the 
magistrate  to  make  his  election.    B.  v.  Fuerst,  supra. 

CerCifieatn  of  dismlssnl  or  convlctloiu 

7B2.  Every  person  who  obtains  a  certificate  of  divmnissal  or 
is  convicted  under  the  provisions  of  this  Part,  shall  be  released 
from  all  further  or  other  criminal  proceedings  for  the  same 
caiiM. 

Ofii^]-— See.  799,  Code  of  1892;  B.8.C.  1866,  ch.  176^  sec.  23;  32*33 
Viet.,  Can.,  ch.  20,  see^  45i 

A/%er  a  hearing  on  the  w^il*]^— The  certificate  is  to  be  granted  only 
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if  the  justices  "find  the  offence  not  proved/'  tins  implying  a 
on  the  merits.    B.  ▼.  Mann  [1919]  1  W.W.B.  917  (daskO. 

Certifloate  as  bar  to  fwrl^ker  orimiiuU  proeeedk^s] — Compare  with 
sees.  730  and  73^  in  Part  XV. 

In  Baxter  r.  Gordon  Ironsides  A)  Fares  Oo.f  13  O.LJt.  596,  it  waa 
held  that  in  an  action  for  malicious  proseention,  although  the  proseeu- 
tion  may  hare  in  fact  been  terminated  prima  fcoie  in  favour  of  the 
plaintiff,  it  is  competent  to  show  that  it  did  not  in  fact  terminate  in  his 
favour,  and  that  the  termination  of  it  was  the  result  of  a  compromiae 
or  agreement  to  withdraw  the  proseeniion.  The  production  of  the  reeord 
of  <the  dismissal  of  the  oomplsint  would  be  prima  fakrie  evidence  onlj. 
Oockbum  v.  Kettle,  (1913)  2S  O.L.B.  417. 

Under  sec*  773,  two  justices  of  the  peace  have  power  to  try  an 
accused  person  of  attempting  to  steal  property  of  any  value,  no  matter 
how  large,  if  the  charge  is  only  for  the  attempt.  B.  v.  Pope  (1914)  5 
W.W.B.  1070  at  1076,  7  Alta.  L.B.  169,  22  Can.  Cr.  Oas.  327,  26  W.UB. 
659  (Alta.).  So  if  a  conviction  is  made  for  the  attempt,  it  seems  that 
the  accused  cannot  afterwards  be  charged  with  the  oompleted  offence, 
although  the  justices  would  have  had  no  jurisdiction  to  oonviet  of  the 
oompleted  offenoet.  B.  v.  Pope  (1914)  5  W.W.B.  1070,  1076  (Stuart,  J.). 
If  the  accused  had  been  convicted  at  a  jury  court  of  an  attempt,  he 
could  not  afterwards  be  charged  with  the  completed  offence.  Cr.  Code 
950. 


Besalt  of  hearing  to  be  filed  in  court  of  sessions. 

783.  The  magistrate  adjudicating  under  the  provisions  of 
this  Part  shall  transmit  the  conviction,  or  a  duplicate  of  the 
certificate  of  dismissal,  with  the  written  charge^  the  depositions 
of  witnesses  for  the  prosecution  and  for  the  defence,  and  the 
statement  of  the  accused,  to  the  clerk  of  the  peace  or  other  proper 
officer  for  the  district^  city,  county  or  place  wherein  the  offence 
was  committed,  there  to  be  kept  by  the  jHroper  officer  among  the 
records  of  the  general  or  quarter  sessions  of  the  peace  or  of  any 
court  discharging  the  functions  of  a  court  of  general  or  quarter 
sessions  of  the  peace. 

Origin]^!  Edw.  VII,  Can.,  ch.  42,  sec.  2;  63-64  Vict.,  Can.,  ch.  46. 
sec.  3;  Code  of  1892,  sec.  801.   .    •      - 

BeturtUng  amended  conviction  to  correct  error'i — It  is  the  dutv  of 
the  magistrates  if  tl^ey.  discovered  that  an  irregular  conviction — a  con- 
viction improperly  drawn — ^had  been  returned,  to  return  and  file  a 
proper  one  in  the  place  of  it,  and  the>'  are  at  liberty  to  do  this  at  any 
time  as  long  as  the  first  conviction  had  not  been  attacked:  Sellwood  v. 
Mount,  9  C.  6  P.  75.  The  fact  that  the  second  conviction  was  filed  only 
some  few  minutes  before  it  was  tendered  in  evidence  cannot  affect  the 
question  in  any  way.    B.  v.  Taylor,  12  Can.  Cr.  Gas.  244  at  249.    (Alta.). 
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EfMwee  of  conTlettoii  or  dismifML 

794.  A  copy  of  such  conviction,  or  of  such  certificate  of  dis- 
missal, certified  by  the  proper  officer  of  the  oourt,  or  proved  to 
be.  a  true  copy,  shall  be  sufficient  eyidence  to  prove  a  conviction 
or  dismissal  for  the  offence  mentioned  therein  in  any  legal 
proceedings. 

On^]— See.  802,  Code  of  1892;  B.S.C.  1886,  ch.  176,  see.  26. 

How  eonvidian  on  summary  trial  to  he  proved} — ^Where  the  eenvie- 
Uon  was  by  two  jastices,  but  only  oae  had  signed  the  formal  conviction, 
it  is  defective  as  evidence.  B.  v.  Taylor,  12  Can.  Or.  Cas.  244  (Alta.) ; 
and  the  defect  is  not  cored  by  prodncing  the  memorandum  of  adjudica- 
tion which  both  had  signed  because  the  memorandum  is  not  proof  of 
the  conviction  itself.  Ibid.  No  provision  is  made  in  Part  XVI  for 
a  memorandum  of  adjudication  such  as  is  contained  in  the  summary 
convictions  clauses,  Part  XV,  by  Code  sec.  727.  Nothing  less  than  the 
formal  conviction  or  a  duly  certiiied  or  proved  copy  thereof  is  sufficient ; 
B.  V.  Bourdon,  2  C.  &  K.  335;  B.  v.  Taylor,  12  Can.  Cr.  Cas.  244  (Alta.) ; 
even  where  the  trial  on  which  it  is  to  be  proved  is  before  the  same 
magistrate  as  made  the  conviction.  B.  v.  LegroSi  17  O.L.B.  425,  14 
Can.  Cr.  Cas.  161. 

Reatilotieii  of  property. 

.TO5.  IPhe  magistrate  by  whom  any  person  has  been  convicted 
under  the  provisions  of  this  Part  in^y  order  rostit^iukipix  of  the 
property  stolen,  or  taken  or  obtained  by  false  pretenses,  in  any 
case  in  which  the  court,  before  whom  the  person  convicted' Would 
have  been  tried  but  for  the  provisions  of  this  Part,  might  by 
law  order  restitution. 

Origin]— Sec.  803,  Code  of  1892;  B.S.C.  1886,  ch.  176,  sec.  27. 

Bemand  by  Jostiee  to  maglstnite. 

796.  Whenever  any  person  is  charged  before  any  justice  or 
justices,  with  any  offence  mentioned  in  sec.  773,  and  in  the 
opinion  of  such  justice  or  justices  the  case  is  proper  to  be  dis- 
posed  of  summarily  by  a  magistrate,  as  in  this  Part  provided, 
the  justice  or  justices  before  whom  such  person  is  so  charged 
may,  if  he  or  they  see  fit,  remand  such  person  for  trial  before  the 
nearest  magistrate  in  like  manner  in  all  respects  as  a  justice 
or  justices  are  authorized  to  commit  an  accused  person  for  trial 
at  any  court:    Provided  that  no  justice  or  justices,  in  any 
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provino^,  shall  so  remand  an^^'pinMni  for  trial  before  any  fliAgi»- 
trate  in  any  other  porovinoe. 

2L  Any  person'  so  remanded  for  trid.  before  a  Biagistraie  in 
any  oity,  may  be  examined  and  dealt  with  by  the  said  magutcale 
or  any  other  maj^istTate  in  the  same  city* 

Origin]— See.  804,  Ck)de  of  1892;  B.S.C.  1886,  ch.  176,  sees.  28, 
29,  30. 

Proper  to  hv  disponed  of  smnmatHy  hy  a  mmffigtfvi^l — ^The  word 
"  mftgistrate "  is  here  to  be  interpreted  by  see.  771  and  not  by  the 
Interpretation  Aet,  B.&.C;  eh.  1,  as  the  context  of  Part  XVI  sborvrs 
that  the  definition  of  the  Inter|Hetation  Aet,  deelaring  IfiM  a  jnstiee  of 
the  peaee  is  a  nmffistrate  shonld  not  apply. 

Where  the  trial  was  before  two  justices  for  an  offence  under  sec 
773,  an  exception  taken  to  the  proceedings  because  of  the  information 
having  been  taken  before  one  only  of  the  justices  was  held  to  be 
answered  by  sec.  796,  as  the  one  justice  ^ould  have  jurisdiction  to 
remand  for  hearing  before  the  both  constituting  a  statutory  "magis- 
trate "  for  the  purposes  of  Part  XVI.  E.  v.  James  (1915)  9  W.W.B. 
235,  239,  9  Atta.  L.B.  66,  25  Can.  Gr.  Gas.  23,  32  WX.B.  528. 


ProTlslon*  of  Part  XT  as  to  appeals  appUaa^-t-iQMft  ai 

Keeping  disorderly  ihonse-^-Being  Innate  of  b>w4y4iaa>a»— 
Appeal  ff  tried  by  two  Joeflees*— Application  of  sec.  11^  to 
eotitfetloitt  under  Part  tXTL 

797,  When  any  of  the  offences  mentioned  in  paragn4)hs 
(a)  or  (/)  of  sfc.  773  is  tried  in  any  of  the  provinces  under  this 
Part  before  two  justices  of  the  peace  sitting  together,  an  appeal 
shall  lie  from  a  conviction  for  the  offence  in  the  same  manner 
as  from  summary  convictions  under  Part  XV,  and  all  provisions 
of  that  Part  relating  to  appeals  shall  apply  to  every  such  appeaL 

2.  The  provisions  of  sec.  1124  shall  apply  to  convictioB»  or 
orders  niiade  under  the  provisions  of  this  Part. 

Of^in]— 3-4  Geo.  V,  Gan.,  ch.  13,  see.  28;  58-69  Vict.,  Gan.,  ch.  40, 
aec  L  . 

Wh9n  any  of  the  offmoe^  in  773  (a)  or  (/)  «  Hied} — ^The  offence 
tried. is  that  set  forth. in  the  written  charge  or  in  the  uiformatien  used 
as  a  written  charge.  It  should  make  no  difference  that  the  conviction 
was  for  the  lesser  offence  of  an  attempt,  and  it  is  submitted  that  there 
would  ^tiirbe  the  appeal  from  that  verdict;  but  see  contra,  B.  v.  Lyons 
(No.  2),  1«  Gan.  Gr.  Gas.  352  (Que.). 
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Appeal  from  two  justices  an  theft  charges  u:nder.  ^10  or  disorderly 
hofue  charge} — Although  Co4e  sec.  771  interprets  the  word  "magis- 
trate "  in  Part  XVI  as  ini:luding  in  certain  provinces,  ''  two  justices," 
if  does  not  toliffw  that  the  wavds  **  two  juAtioe^  "  ia  «ec.  ^97  (rating 
to  aipp«al3  UosA  eertaiu  aiunimi;^  trials  heCore  two  iu^tioai^  shall  be 
interpreted  as  includiiig  a  poliee  magistrate  having,  the.  power  of. two 
jttstioes.  B.  V.  Berenstein,  (1917)  24  B.G.B,  361;  B.  v.  ;Bj:awii  <1916) 
IQ  W.W.B.  «9^  9  Alta.  LM,  494,  2^  Can.  Or.Gi^.  97-i(AUaO;  i(»  ▼• 
Merker  and  Daniels,  37  OX.B.  582,  27.  Casu  Cr.  Oas.  lU^  The  Ipgisla- 
tive  wtentioa  in  tbe  ameodnent  of  sec.  797  waa  io  withdraw  the  right 
ft  appeal  ier  offenoes  speoiAsd  in  sirthseca.  (•)  and  (/) .  of  sec.  77d 
where  the  oonviotieii  had  been  ana^  by  a  district  ludge.  or  a  policy 
magistrate  and  to  retain  it  only  wheie  the  cewietion  had  been  made 
by  two  justices  of  the  peace.  B.  v.  Brown,  supra;  B.  v.  Bereosteini 
supra;  and  see  B,  ¥.  Bobeetsen  (1915)  22  BX).B.  13,  26  Can.  Cr.  Cas. 
286;  B.  ▼.  Dubu<^  (1914)  22  Can.  Cr.  Oas.  426. 

Caeea  under  prior  law;  B.  v.  JjIcLennau  (No.  2),  10  Can.  Cr.  Cas. 
14;  B.  V.  Pisoni,  6  Terr.  I4.B.  238. 

Oral  testimony  is  admissible  to  prove  that  the  conviction  appealed 
against  is  erroneously  dated,  and  that  an  appeal  taken  therefrom^  under 
sec.  797  was  not,  in  fact,  too  late,  as  it  would  appear  to  be  because  of  the 
errot.    B.  v.  Martimiik  ( 1914 )  6  W.W.B.  405, 2f2  Can.  Or.  €as.  ^75  \6a A. ) . 

BaU  pendimg  appeal]«**0ede  sec  750  (c)  provides  f  00  bail  if  given 
witiiin  the  iime  limited  far  filing  a  notice  to  appeal  Presumably  after 
the  ei^ratien  of  that  time  bail  might  still  be  ^^ranted  en  a  habea3  corpus 
by  A  superior  court  judge  if  he  saw  fit  to  grant  it.  B.  v.  Sands,  9 
W.W.B.  129,  131. 

An  frregnlarity  in  accepting  cash  hail  instead  ef  a  reosgnizaaee 
wliere  a  reeogniaaiiee  is  nquired,  has  been  held  not  to  be  latnl  to  the 
appeal  where  the  course  adopted  was  assented  to  by  the  prosecution. 
Bobinson  ▼.  Saanich,  20  W.L.B.  235,  20  Can.  Cr.  Cas.  241  (B.C.). 

Submission  to  jurisdictionl — Where  an  appeal  is  permitted  under 
Code  sec.  797,  from  a  oomietieii  for  keeping  a  eommon  bawdy-house 
nnd  the  aoeused  takes  the  appeal  to  the  district  oourt,  the  latter  court 
acquires  jurisdiction  over  the  person  of  the  appellant  and  may  proceed 
to  a  Te4ieariag  '^-apon  the  merits,"  notwithfitanding  defendant's  objec- 
tion that  the  magistrate  had  no  jurisdiction  because  the  arrest  was 
illegally  made  without  a  warrant.  B.  v.  Miller,  25  Can.  Cr.  Cas.  151, 
25  W.L.B.  296. 

Procedure  on  appeal] — See  Code  sec.  749  et  seq. 

Conviction  removed  by  certiorari  not  to  be  held  invalid  for  irregn- 
larity  and  may  be  amended  as  on  appeal] — Code  sec.  1124. 

Fart  XT  or  proTlsloBa  as  to  preliminary  Inqnlrles  not  to  apply* 

798.  Except  as  specially  provided  for  in  the  two  last  pre- 
ceding BectioiiH,  neither  the  provisions  of  this  Act  relating  to 
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preliminary  inquiries  before  justices,  nor  of  Part  XV,    shall 
apply  to  any  proceedings  under  this  Part. 

Or<^*n]— Sec.  808,  Code  of  1892;  B.8.0,  1886,  ch.  176,  »ec.  34. 

**  Any  proeeedkigB  **  under  P6ttXVr\ — ^A  proceeding  to  enforce  a 
penalty  imposed  by  the  magistrate,  that  is  the  imposition  of  imprison- 
ment  in  def  anlt  of  payment,  is  a  "  proceeding  "  within  the  laeanliig  of 
this  section.  B.  v.  Davidson.  (No.  1),  [IMT]  2  W.W.B.  160,  162,  11 
Alta.  L.B.  9,  28  Can.  Gr.  Cas.  44. 

Depotitions  need  not  he  read  over  hefcte  defeneel — Sec.  798  of  the 
Code  relieves  the  magistrate  holding  a  smnmary  trial  under  Part  XYI 
from  the  duty  Of  reading  the  depositions  to  the  witnesses  before  the 
accused  enters  on  his  defence.  B.  v.  Klein,  15  B:C.B.  165,  16  Can.  Cr. 
Cas.  501. 

Constdblee*  tarijf] — The  constables'  tariif  under  Part  XV,  see  sec. 
770,  was  amended  by  the  1917  Can.  Stat.,  ch.  14,  sec.  5,  so  as  to  include 
various  items  specially  concerning  summary  trial  proceedings  under  Part 
XVI,  and  sec.  798  must  be  read  subject  to  the  later  enactment. 

Forms. 

790.  A  conviction  or  certifioiite  of  dismissal  under  this  Fart 
may  be  in  the  form  55,  56,  or  57  applicable  to  the  case  or  to  the 
like  effect ;  and  whenever  the  nature  of  the  case  requires  it,  such 
forms  may  be  altered  by  omitting  the  words  statiiig  the  consent 
of  the  person  to  be  tried  before  the  magistrate,  and  by  adding 
the  requisite  words,  stating  the  fine  imposed,  if  any,  and  the 
imprisonment,  if  any,  to  which  the  person  convicted  is  to  be 
subjected,  if  the  fine  is  not  sooner  paid. 

Or»^]--See.  807,  Code  of  1892. 

Form  of  eonvietion'] — Code  form  55,  following  sec.  1152. 
Form  of  eonvicti&n  upon  a  plea  of  ffuHtyl — Code  form  56,  following 
sec.  1152. 

Form  of  certificate  of  diamiseai'] — Code  form  57^  following  sec.  1152. 


• .    • 


i  * 
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PART  XVII. 

TRIAL  OF  JUVENILE  OFFEKDBBS  FOB  INDICTABLE  OFFENCES. 

InterpretaUon. 
Definitions. 

800.  In  this  Part,  unless  the  context  otherwise  requires, — 

(a)  'two  or  more  justices/  or  'the  justices,'  includes, 

(i)  in  the  provinces  of  Ontario  and  Manitoba,  any 
judge  of  the  county  court  being  a  justice,  police 
magistrate  or  stipendiary  magistrate,  or  any 
two,  justices,  acting  within  the  limits  of  their 
respective  jurisdictions, 

(ii)  in  the  province  of  Quebec,  any  two  or  more  jus- 
tices, the  sheriff  of  any  district,  except  Montreal 
and  Quebec,  the  deputy  sheriff  of  Oaspe,  and 
any  recorder,  judge  of  the  sessions  of  the  peace, 
police  magistrate,  district  magistrate  or  stipen- 
diary magistrate,  acting  within  the  limits  of 
their  respective  jurisdictions, 

(iii)  in  the  provinces  of  Nova  Scotia,  New  Brunswick, 
Prince  Edward  Island  and  British  Columbia, 
any  functionary  or  tribunal,  invesied' by*  the 
proper  legislative  authority  with  i)ower  t<>"  do 
acts  usually  required  to  bo  done  by  two  or  more 
justices. 

(iv)  in  the  provinces  of  Saskatchewan  and  Alberta,  a 
judge  of  any  district  court,  or  any  two  justices, 
or  any  police  magiatrate  or  other  functionary  or 
tribunal  having  the  powers  of  two  justices  and 
acting  within  the  local  limits  of  h\n  or  its 
jurisdiction ; 
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(v)  in   the   Northwest   Territories,   any   stipendiary 
magistrate,  any  two  justices  sitting  together, 
and   any  functionary   or   tribunal   having    the 
powers  of  two  justices,  and 
(vi)  in  the  Yukon  Territory,  any  judge  of  the  Terri- 
torial Ci>inrt/an]t  jbt^/ justices  sitting  together, 
and   any  functionary   or   tribunal  having   the 
.pofn^ere  of  two  juatieea ; 
(b)  'the  common  gaol  or  other  place  of  confinement'  in- 
cludes any  reformatory  prison  provided  for  the  recep- 
tion of  juvenile  offenders  in  the  province  in  which 
the  conviction  referred  to  takes  pl^^ce.,  and  to  which, 
by  the  law  of  that  province,  the  offender  may  be  sent. 


Originl—ei  E^dw.  VII,  Can.,  ch.  45,  sec.  6;  sec.  809,  Code  of  1892; 
B.S.C.  1886,  ch.  177,  sec.  2. 


•  I 


Application  of  P»ri. 

Not  to  apply  to  certain  offences  In  1I.C.  or  P.EX 

801.  The  provisions  of  this  Part  shall  not  apply  to  any 
offence  committed  in  the  province  of  British  Columbia  or  Prince 
Edward  Island,,  punishable  by  imprisonment  for  two  years  and 
upwards;  and  in  such  provinces  it  shall  not  be  necessary  to 
transmit  any  recognizance  to  the  clerk  of  the  peace  or  other 
pro])er  oiRcer. 

Origin}— Sec,  829,  Code  i>i,lSSl2;  A.S.C.  1^86^  ch;  177,  sec.  30. 

Jurisdiction, 

>  ■   ,  .1 

'riieft  by  person  not  cvT«r  sixteen. 

802.  Every  person  charged  with  having  committed,  or  hav- 
ing attempted  to  commit  any  offence  which  is  theft,  or  punish- 
able as  theft,  and  whose  age,  at  the  period  of  the  commission  or 
attempted  ooimmj^ioii  of  aiteh  offence,  does  not,  ki  the  opinion 
of  the  justice  bef ove  whom,  he  is  brought  or  appears,  exceed  the 
age  of  fiixteem  years,  shall^.upoB  oonviotion  thereof  in  open  court, 
upon  his  own  eonfession  or  upon  proof,  before  any  two  or  more 
justices,  be  committed -to  the  eommon  gaol  or  other  place  of 
confinement  within  the  jurisdiction  of  such  justices,  there  to  be 
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imprisoned,  with  or  without  hard  •  labour,  for  any  term  not 
exceedinc:  three  months,  or,  in  .the  discretion  of  such  justices, 
shall  forfeit  and  pay  such  sum,  not  exceeding  twenty  dollars,  as 
such  justices  adjudge. 


»         .^.  .1       V 


OriginhSeo.  SIO,  Cede  ikf  11892;  Bi^jQ.  .IS^  ch.  177,  sec  3.  - 

T^/t]*--The  term  *'  theft "  $a  used  in  th^  Code  has  an  enlarged 

statutory   neaniiig   mere   exleiii3iv«   than   the   eofamon    law   term    of 
'' larceny  ";,  see.  sees.  344-357., 

"  Two  or  more  justices  "] — See  definition  in  sec.  800. 

Place  of  imprisonfftenij — See  the  exception  in  803  applicable  to 
Ontario. 

JuvenUes  to  he  tried  mtho:ii^f  pfiblicity^'l — See  sec.  644,  and  where  a 
juvenile  court  ha^  been  established  see, sec.  10  of  the  Juvenile  Delinquents 
Act,  190& 

€kildfen'$i  Aid  JSooioti^  in  Onjtanol— ^ticc  of  the  charge  is  to.  be 
given  »  OntarM  .^  thcOhUdren^  A^d  Society,  if  there  be  one  in  the 
county,  wherever  an  information  is  laid  against  ar  boy  under  12  or  a 
girl  under  13,  and  an  opportunity  is  to  be  given  the  Society  for  investi- 
gation.   The  Prisons  Act,  B.S.C.  1906,  ch.  M^i\      ^  .. 


No  Imprisomnent  I*  rMormatory  In  Ontarit* 

803.  The  provisions  of  this  Part  shall  not  authorize  two  or 
more  justices  to  sentence  offenders  to  imprisonment  in  a  reform- 
jitory  in  the  province, of  Ontario. 

0W^ffi]--8ec.  890,  Cbdo'M  ISBGf;  RiaO;  ISMy  civ.  177^,  see.  80. 

Not  to  prevent  sniilmary  convletlom 

804.  Nothing.,  in  this  Part  sliall  preyei^it  the  sununary  con- 
rictaon  of  any  person  whomayibe  tried,  tlicreumler  before  one 
or  mow  justice!*,  foE  any  offeufe-.  for  which  he  is  liable  to  be  so 
eetiiiicted  under  any  otiier>Part  of  i\m  Aut  or  under  any  other 
Act. 

Origin]— Sec.  831,  Code  of  1892;  H.S.C.  1886,  ch.  177,  sec.  8. 

What  off^9Ui^ikr4thfitt^,fff^isfrfi^J^^^s^.}}fe(\  tff^^  ,triahifi  under  Paxt 
XF]— Code  sees.  374,  375,  376,  377,  401. 

Under  any  other  Acf} — See  the  .tuvcnile  l)eUnquent8  A^t,  7-8  Bdw. 
VII,  ch.  40,  as  aiiended,  2  G^.  T,  chi  30  and  4-6  Oeo.  V,  ch.  39. 
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Procedure. 

Procuring  appearance  of  aeensed* 

805.  Whenever  any  person,  whose  age  is  alleged  not  to  exceed 
sixteen  years,  is  charged  with  any  offence  mentioned  in  sec.  802, 
on  the  oath  of  a  credible  witness,  before  any  jnsticev  such  justice 
may  issue  his  summons  or  warrant,  to  summon  or  to  apprehend 
the  person  so  charged,  to  appear  before  any  two  justices,  at  a 
time  and  place  to  be  named  in  snch  summons  or  waTrant. 

Origin]— Sec.  811,  Code  of  1892;  B.S.C.  1886,  ch.  177,  sec.  4. 

Offence  which  is  theft  or  punishable  as  theft] — Sec.  802. 

Mode  of  service  of  summons} — Code  sec.  812. 

Notice  to  parent  or  guardian] — ^In  Ontario  the  magistrate  may  Jjive 
notice  of  the  charge  to  the  parents  or  either  of  them  or  other  person 
apparently  interested  in  the  welfare  of  the  child;  The  Prisons  Act, 
R.S.C.  1906,  ch.  148,  sec.  68;  and  must  gire  notice  to  the  Childten's 
Aid  Society  for  the  county  if  the  information  is  agaiast  a-  boy  uader 
12  or  a  girl  under  13.  ' 

Remand  of  accused.— BalL 

806.  Any  justice,  if  he  thinks  fit,  may  remand  for  further 
examination  or  for  trials  or  suffer  togo  atdargBi  uppn  his  find- 
ing sufficient  sureties,  any  such  person  charged  before  him  with 
any  offence  aforesaid. 

2.  Every  such  surety  shall  be  bound  by  recognizance  condi- 
tioned for  the  appearance  of  such  person  before  the  same  or 
some  other  justice  or  justicas  for  further. examinatipn,  or, for 
trial  before  two  or  more  justices  as  aforesaid,  or  for  trial  by 
indictment  at  the  proper  court  of  criminal  jurisdiction,  as  the 
case  may  be. 

3.  Every  such  recognisance  may  be  enlarged,  from  Kiti^  to 
time,  by  any  such  justice  or  justices  to  such  further  time  as  he 
or  they  appoint;  and  every  such  recognizance  not  so  enlarged 
shall  be  discharged  without  fee  or  reward,  when  the  person  has 
appeared  according  to  the  condition  thereof. 

Origin]— Sec  812,  .Code  qf  1^92;  R.S.C.  188(S,  ch.  177,  b^a.  5,  p,  7. 

Election.— Objection  of  accused  or  pareift  or  gaarilaii; 

807.  The  justices  before  whom  any  person  is  charged  and 
proceeded  against  under  the  provisions  of  this  Fart^  before  c^uch 
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person  h  asked  whether  he  has  any  cause  to  show  why  he  should 
not  be  convicted,  shall  address  the  person  so  charged  in  these 
wordfii,  or  words  to  the  li^e^ effect: — 

'We  shall  have  to  hear  what  you  wish  to  say  in  answer  to 
the  charge  against  you;  but  if  you  wish  to  be  tried  by  a  jury^ 
you  must  object  now  to  our  deciding  upon  it  »t.  pncp/ 

2.  And  if  such  person,  or  a  parent  or  guardian  of  such  person, 
then  objects,  no  further  proceedings  shall  b^  hai  under  the  pro- 
visions of  this  Part;  but  the  justices  may  deal  with  the  case 
according  to  the  provisions  set  out  in  Parts  XIII  and  XIV,  as 
if  the  accused  were  before  them  thereunder. 

Origin]— Bee.  813,  Code  of  1892;  B.S.G.  1886,  ch.  177,  sec.  8. 
Be-elecHon  of  speedy  trial  after  eleeting  jwri  itiaX] — Code  sees/ 828, 
830  (Part  XVni). 

When  aeensed  shall  not  be  tried  summarily*— Eleetlon  to  hp  .stated 
In  warrant. 

808.  If  the  justices  are  of  opinion,  before  the  person  charged 
has  made  his  defence,  that  the  charge  is,  from  any  circumstance, 
a  fit  subject  for  prosecution  by  indictment,  or  if  the  person 
chargedj  upon  being  called  upon  to  answer  the  charge,  objects 
to  the  case  being  summarily  disposed  of  under  the  provisions  of 
this  Part,  the  justices  shall  not  deal  with  it  summarily,  but  may 
proceed  to  hold  a  prdiminary  inquiry  as  provided  for  in  Parts 
XIII  and  XIV. 

2.  In  case  the  accused  has  elected  to  be  tried  by  a  jury,  the 
justices  shall  state  in  the  warrant  of  commitifleiit  the  fact  of 
stfch  election  having  be^n  made..  .    ;    ^  .  '- 

OW^]— Code  of  1892,  sec.  814;  B.£kC.  1886,  eh.  177,  sec.  8. 

Before  accused  has  made  his  dsfeneoV — ^A  simtlar  Testrietaon  is  liaAed 
in  MC^  784  a^  to  sumroarjr  trials  under  Part  XVL 

Charge  a  jit  subject  for  prosecution  hy  indictmenf] — Compare  ^ec. 
784  (Part  XVI). 

Be-election  of  speedy  trial  under  Part  XVItl] — Code  sees.  828,  830. 
832.  '         , 

Summons  to  witness. 

'  ill-  ' 

809.  Any  justice  may,  by  summons  or  by  writing  under  his 
hand,  require  the  attendance  of  any  per^n  as  a  witness  upon 
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the  hearing  of  any  case  before  two  justices,  under  the  authority 
of  this  Part,  a4  a  time  and  place  to  be  named  in  such  summons. 

Origins—Bee,  815,  Code  of  1892;  B.S.C.  1886,  ch.  177,  sec.  10. 
Summoning  witnesses] — Compare  sec.  671. 

BIndlngr  oyer  witness. 

« 

810.  Any,  such  justice  may  require  and  bind  by  recognizance 
every  person  wliom  he  considers  necessary  to  be  examined,  touch- 
ing ih^  matter,  of  such  charge,  to  attend  at  the  time  and  place 
appointed  by  him  and  then  and  there  to  give  evidence  upon  the 
hearing  of  such  charge. 

Ori^'nl'-Sec.  81^  Code  of  1892 ;  BU3.C.  1886,  eh.  177,  mc.  11. 

IVarrant  wheii  witness  disolMjs  samiiions. 

oil.  If  any  person  summoned  or  required  or  bouna,  as 
aforesaid,  neglects  or  refuses  to  attend  in  pursuance  of  such 
summons  or  recognizance,  an3  if  proof  is  given  of  such  person 
having  been  duly  summoned,  as  hereinafter  mentioned,  or  bound 
by  recognizance,  as  aforesaid,  either  of  the  justices  before  whom 
any  such  person  should  have  attended,  may  issue  a  warrant  to 
compel  his  appearance  as  a  witness. 

OriginJr^Boty.  817,  Code  of  1890 ;  BJ9.C.  1896,  ch.  177,  see.  12. 
Warrant  for  defaulting  witness] — Compare  sees.  673  and  674i 

Serrke  •!  svauMiMk 

812.  Every  summons  issued  tinder  the  authority  of  this  Part 
may  be  served  by  delrvering  9  cop^  thereof  to  the  person,  or  to 
some  inmate,  apparently  oter  sixteen  years  of  age,  at  sitdi  per- 
son's usual  place  of  abode,  and  every  person  so  required  by  any 
writing  under  the  hand  or  hands  of  any  justice  or  justices  to 
attend  and  give  evidence  ^s  aforesaid,  shall  be  deemed  to  have 
been  duly  summoned. 

Origin]— Sec.  818,  Code  of  1892;  B.S.C.  1886,  ch.  177,  sec  13. 

**  Every  summons  **] — See  sec.  805  (summons  to  defendant)  and  sec 
:8l[)9  (saaimoAB' to  witness).  ('  * 

Service  of  eummem^h-KhmpKre  see*  6S6< 
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Discharge  of  accnsed^— Sureties  for  good  beharloiir. 

813.  If  the  justices  upon  the  hearing  of  the  case  deem  the 
offence  not  proved,  or  that  it  is  not  expedient  to  inflict  any 
punishment,  they  shall  dismiss  the  person  charged,  and  make 
out  and  deliver  to  him  a  certificate  in  the  form  58,  or  to  the 
like  effect,  under  the  hands  of  such  justices,  stating  the  fact  of 
such  dismissal:  Provided  that  if  the  dismissal  shall  be  on 
account  only  of  it  being  deemed  inexpedient  to  inflict  any  ptm- 
ishment  tlie  accused  shall  be  discharged  only  on  his  finding 
sureties  for  his  good  behaviour. 

Origin]— Compare  sec.  S19,  Code  of  1892;  R.S.C.  1886,  ch.  177, 
sec.  14. 

Sureties  for  good  behaviourl — Compare  sees.  748,  1058,  1059. 

Where  punishment  not  expedient] — Compare  9ecs.  1081,  1082. 

Forin  of  certificate  of  dismissal] — Code  form  58,  foUowing  sec.  1152. 

Form  of  convletlon. 

814.  The  justices  before  whom  any  person  is  summarily 
convicted  of  any  offence  in  this  Part  previously  mentioned,  may 
cause  the  conviction  to  be  drawn  up  in  form  59,  or  in  any  other 
form  to  the  same  effect,  and  the  conviction  shall  be  good  and 
effectual  to  all  intents  and  purposes. 

Origin]— Sec.  820,  Code  of  1892;  R.8.C.  1886,,  ch.  177,  sees.  16,  17. 

Form^  of  conviction] — Code  form  59,  following  sec.  1152. 

What  defects  cured] — No  conviction  under  Part  XVH  shall  be 
qoashed  for  want  of  form  or  be  removed  by  oeriiorari  or  otherwise  into 
any  court  of  record ;  and  no  warrant  of  commitment  under  the  said  Part 
shall  be  held  void  by  reason  of  any  defect  therein,  if  it  is  therein 
alleged  that  the  person  has  been  convicted  and  there  is  a  good  and  valid 
conviction  to  sustain  the  same.     Code  sec.  1123. 

Sentence  to  reformatory] — The  court  or  person  before  whom  any 
offender  whose  age  at  the  time  of  his  trial  does  not,  in  the  opinion  of 
the  court',  exceed  sixteen  years,  is  convicted,  whether  summarily  or 
otherwise,  of  any  offence  punishable  by  imprisonment,  may  sentence 
such  offender  to  imprisonment  in  any  reformatory  prison  in  the  province 
in  which  such  conviction  takes  place,  subject  to  the  provisions  of  any 
Act  respecting  imprisonment  in  such  reformatory.  B.S.C.  1906,  ch.  148, 
see.  29. 

In  no  case  shall  the  sentence  be  less  than  two  years'  or  more  than 
five  years'  confinement  in  such  reformatory  prison.    Ibid.,  sec,  29  (2). 
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Such  imprisonment  shall  be  substituted,  in  such  ease,  for  the  imprison- 
ment in  the  penitentiary  or  other  place  of  confinement  by  which  the 
offender  would  otherwise  be  punishable  under  any  Act  or  law  relating 
thereto;  provided,  that  in  every  case  where  the  term  of  imprisonment 
is  fixed  by  law  to  be  more  than  &\e  years,  then  such  imprisonment  shall 
be  in  the  penitentiary.    Ibid.,  sec.  29  (3). 

Every  person  imprisoned  in  a  reformatory  shall  be  liable  to  perform 
sueh  labour  as  is  required  of  such  person.    Ibid.,  sec.  29  (4). 

See  also  the  Juvenile  Delinquents  Act,  1908,  7-8  Edw.  VII,  ch.  40,  aa 
amended,  2  Geo.  V,  ch.  30,  and  4-5  Geo.  V,  ch.  39.  For  Ontario,  see 
also  the  Prisons  Act,  sees.  67-70;  for  Manitoba,  the  Prisons  Act,  sees. 
139-142,  9-10  Edw.  VII,  ch.  48;  for  Quebec,  the  Prisons  Act,  sees.  79-86; 
for  New  Brunswick,  the  Prisons  Act,  sees.  116-130;  for  Nova  Scotia,  the 
Prisons  Act,  sees.  90-97  and  105-108,  7-8  Edw.  VII,  ch.  55;  for  Prince 
Edward  Island,  the  Prisons  Act,  sees.  132-137,  3-4  Geo.  V,  ch.  39,  sec.  4. 

Farther  proceeding  barred, 

815.  Every  person  who  obtains  such  certificate  of  disniissaL 
or  is  so  convicted,  shall  be  released  from  all  further  or  other 
criminal  proceedings  for  the  same  cause. 

< 

Originl—Bec.  821,  Code  of  1892;  B.S.C.  1886,  ch.  177,  sec  15. 

Belease  from  further  prosecution] — Sec.  815  is  similar  to  sec-  792  as 
to  summary  trials;  compare  see.  734  aa  to  proceedings  under  the  sum- 
mary convictions  procedure  of  Part  XV. 

Conviction  and  recogrnlzances  to  be  filed. 

816.  The  justice  before  whom  any  person  is  convicted  under 
the  provisions  of  this  Part  shall  forthwith  transmit  the  convic- 
tion and  recognizances  to  the  clerk  of  the  peace  or  other  proper 
ofl&cer,  for  the  district,  city,  county  or  union  of  counties  wherein 
the  offence  was  committed,  there  to  be  kept  by  the  proper  officer 
among  the  records  of  the  court  of  general  or  quarter  sessions 
of  the  peace,  or  of  any  other  court  discharging  the  functions  of 
a  court  of  general  or  quarter  sessions  of  the  peace. 

Ori^]-— Sec.  822,  Code  of  1892;  B.S.C.  1886,  eh.  177,  sec.  18. 

Quarterly  retttrn  hy  cleric  of  the  peace"] — ^By  Code  sec.  1139  it  is  pro- 
vided that  every  clerk  of  the  peace  or  other  proper  officer  shall  transmit 
to  the  Minister  of  Agriculture  a  quarterly  return  of  the  names  of 
offenders,  the  offences  and  punishments  mentioned  in  convictions  trans- 
mitted to  him  under  Part  Xvut  of  the  Code. 
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Sestitation  of  9ropert7.^Yiihie  ol  property  oHtorod  to  he  paid. 

817.  No  conviction  under  the  authority  of  this  Part  shall 
be  atteiided  with  any  forfeiture,  except  such  penalty  as  is  im- 
posed by  the  sentence;  but  whenever  any  person  is  adjudged 
guilty  under  the  provisions  of  this  Fart^  the  presiding  justice 
may  order  restitution  of  property  in  respect  of  which  the  offence 
was  committed,  to  the  owner  thereof  or  his  representatives. 

i.  If  such  property  is  not  then  forthcoming,  the  justices, 
whether  they  award  punishment  or  not,  may  inquire  into  and 
ascertain  the  value  thereof  in  money ;  and,  if  they  think  proper, 
order  payment  of  such  sum  of  money  to  the  true  owner,  by  the 
person  convicted,  either  at  one  time  or  by  instalments,  at  such 
periods  as  the  justices  deem  reasonable. 

3.  The  person  ordered  to  pay  such  sum  may  be  sued  for  the 
same  as  a  debt  in  any  court  in  which  debts  of  the  like  amount 
are,  by  law,  recoverable,  with  costs  of  suit,  according  to  the 
practice  of  such  court. 

Origin]— Sec.  824,  Code  of  1892;  B.S.C.  1886,  ch.  177,  sees.  20,  21 
and  22. 

Bestiiution  of  stolen  property} — Compare  with  sees.  795  and  1050. 

Proeeedinffs  where  penalty  li  qot  paUU 

818.  Whenever  the  justices  adjudge  any  offender  to  foxteit 
and  pay  a  pecuniary  penalty  under  the  authority  of  this  Part, 
and  such  penalty  is  not  forthwith  paid,  they  may,  if  they  deem 
it  expedient,  appoint  some  future  day  for  the  payment  thereof; 
and  order  the  offender  to  be  detained  in  safe  custody  until  the 
day  so  appointed,  unless  such  offender  gives  security  to  the  satis- 
faction of  the  justices,  for  his  appearance  on  such  day ;  and  the 
justices  may  take  such  security  by  way  of  recognizance  or  other- 
wise in  their  discretion. 

2,  If  at  any  time  so  ap]x>inted  suoh  {jeiialty  has  not  been  paid, 
the  same  or  any  other  justices  may,  by  warrant  under  their 
hands  and  seals,  commit  the  offender  to  the  common  gaol  or  other 
place  of  confinement  within  tbeir  ju^iisdi^tion,  there  to  rQma,iB 
for  any  time  not  exceeding  thnee  montiis,  reckoned  from  the 
day  of  such  adjudication. 

Or^in]— Sec.  825,  Code  of  1692 ;  B.S.0. 1886,  eh.  177,  seea.  28,  24. 
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Cost8^-*rOFier^  for  pHymenlir-^osto  wlwii  no  conyieliitB. . 

810.  The  justices  before  whom  any  person  is  profiectlt^  or 
tried  for  any  offence  cognizable  under  this  Fart  may,  in  their 
discretion,  at  the  request  of  the  prosecutor  or  of  any  other  person 
who  appears  on  recognizance  or  summons  to  prosecute  or  give 
evidence  against  such  person,  order  payment  to  the  prosecutor 
and  witnesses  for  the  prosecution,  of  such  sums  as  to  them  seem 
reasonable  and  sufficient,  to  reimburse  such  prosecutor  and 
witnesses  for  the  expenses  they  have  severally  incurred  in 
attending  before  them,  and  in  otherwise  carrying  on  such  prose- 
cution, and  also  to  compensate  them  for  their  trouble  and  loss  of 
time  therein,  and  to  the  constables  and  other  peace  officers 
payment  for  the  apprehension  and  detention  of  any  persons 
so  charged. 

2.  The  justices  may,  although  no  conviction  takes  place,  order 
all  or  any  of  the  payments  aforesaid  to  be  made,  when  they 
are  of  opinion  that  the  persons,  or  any.  of  them,  have  acted  in 
good  faith. 

Origin]— Sec.  826,  Code  of  1892. 

Limit  of  costs  out  of  puhlic  moneyl — See  8ec^.  820  and  821. 

Costs  to  be  certified  by  Justiees^^lifmlt.     * 

820.  The  amount  of  expenses  of  attending  before  the  fujitt'ces 
and  the  compensation  for  trouble  and  loss  of  time  therein,  and 
the  allowances  to  the  constables  and  other  peace  officers  for  the 
apprehension  and  detention  of  the  offender,  and  the  allowances 
to  be  paid  to  the  prosecutor,  witnesses  and  constables  for  attend- 
ing at  the  trial  or  examination  of  the  offender,  shall  be  ascer- 
tained by  and  certified  under  the  hands  of  such  justices. 

2,  The  amount  of  the  costs,  charges  and  expenses  attending 
any  such  prosecution,  to  be  allowed  and  paid  as  aforesaid,  shall 
not  in  any  one  case  exceed  the  sum  of  eight  dollars. 

Origin]— See.  828,  Code  of  1892;  B.S.C.  1886,  ch.  177,  sees.  28,  29. 

Order  t6r  payment.— On  officer  reeelvlng  fines  In  district.— Offieer 
must  pay  on  sight  of  ordw, 

821.  Every  such  order  of  payment  to  any  prosecutor  or  other 
person,  after  the  amount  thereof  has  been  certified  by  tiie  proper 
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justices  as  aforesaid,  shall  be  forthwith  made  out  and  delivered 
by  the  said  justices  or  one  of  them,  or  by  the  clerk  of  the  peace 
or  other  proper  officer,  as  the  case  may  be,  to  such  prosecutor 
or  other  person,  upon  such  clerk  or  officer  being  paid  his 
lawful  fee  for  the  same,  and  shall  be  made  upon  the  officer  to 
whom  fines  imposed  under  the  authority  of  this  Part  are  required 
to  be  paid  over  in  tlie  district,  city,  county  or  union  of  counties 
in  which  the  offence  was  committed,  or  was  supposed  to  have 
been  committed. 

2.  Such  officer  shall  upon  sight  of  every  such  order,  forthwith 
pay  to  the  person  named  therein,  or  to  any  other  person  duly 
authorized  to  receive  the  same  on  his  behalf,  out  of  any  moneys 
received  by  him  under  this  Part,  the  money  in  such  order  men- 
tioned, and  he  shall  be  allowed  the  same  in  his  accounts  of  such 
moneys. 

Origin]— Bee,  828,  Code  of  1892;  B.S.C.  1886,  ch.  177,  sees.  28,  29. 
Moneys  received  by  municipal  officer} — See  sec.  1036  (3),  1037. 
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PART  XVIII. 

SPEEDY    TRIALS   OF    INDICTABLE    OFFENCES. 

Application  of  Part. 

Fart  only  of  Canada. 

822.  The  provisions  of  this  Part  do  not  apply  to  the  Nortli- 
west  Territories  or  the  Yukon  Territory, 

Ori^n]— 6-7  Edw.  VII,  Can.,  ch.  45,  sec.  6;  R.S.C.  1906,  ch.  146, 
sec.  822;  Code  of  1892,  see.  762;  52  Vict.,  Can.,  ch.  47,  sec  3. 

References  to  Speedy  THaU  Aeil — ^A  reference  in  any  Act  of  the 
Parliament  of  Canada  to  the  "  Speedy  Trials  Act "  is  to  be  construed 
as  a  reference  to  Part  XVIII  of  the  Code,  Interpretation  Act,  R.S.C. 
ch.  1,  sec.  29. 

North-West  Territories] — Whenever  any  person  charged  with  a 
criminal  Offence  is  committed  to  gaol  in  the  North-'West  Territories  for 
trial,  the  person  in  charge  of  such  gaol  shall,  within  24  hours,  notify 
the  nearest  stipendiary  in  writing,  and  the  stipendiary  shall  cause  the 
prisoner  to  be  brought  before  him  for  trial  either  with  or  without  a 
jury  as  the  ^ase  requires.  N.W.T.  Act,  B.S.C.,  ch.  62,  sec.  53.  Any 
police  guardhouse  or  guardroom  in  the  Territories  is  to  be  considered 
a  gaol  (sec.  55),  and  by  sec.  56  the  power  is  conferred  on  the  Govemor- 
in-Council  to  declare  any  building  or  any  part  thereof  or  any  enclosure 
to  be  a  gaol  or  lock-up. 

Yukon  Territoryl — Special  proyisions  are  made  by  the  Yukon  Act, 
B.S.C.,  ch.  63y  for  summary  trial  without  a  jury  aa  to  certain  offences 
specified  in  sec.  65  thereof  without  the  consent  of  the  accused,  and  as 
to  other  criminal  offences  with  such  consent  (sec.  66) ;  and  by  sec.  83 
of  that  Act  whenever  any  person  charged  is  committed  to  gaol  for  trial, 
the  sheriff  or  other  person  in  cliarge  of  such  gaol  shall,  within  twenty- 
four  hours,  notify  a  judge  of  the  court,  in  writing,  that  such  prisoner 
is  so  confined,  stating  his  name  and  the  nature  of  the  charge  preferred 
against  him;  whereupon,  with  as  little  delay  as  possible,  one  of  the 
judges  of  the  court  shall  cause  the  prisoner  to  be  brought  before  him 
for  trial,  either  with  or  without  a  jury,  as  the  case  requires. 
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Interpretation,         » 

Definitions.' 

823.  In  this  Part,  unless  the  context  otherwise  requires, — 

(a)  'judge*  means  and  includes, 

(i)  in  the  province  of  Ontario,  any  judge  of  a  county 
or  district  court,  junior  judge  or  deputy  judge 
authorized  to  act  as  chairman  of  the  general 
sessions  of  the  peace, 

(ii)  in  the  province  of  Quebec,  in  any  district  wherein 
there  is  a  judge  of  the  sessions  of  the  peace 
such  judge  of  the  -sessions,  and  in  any  district 
wherein  there  is  no  judge  of  the  sessions  of  the 
peace,  but  wherein  there  is  a  district  magistrate, 
such  district  magistrate,  or  any  judge  of  sessions 
of  the  peace;  and  in  any  district  wherein  there 
is  no  judge  of  the  sessions  of  the  peace  and  no 
district  magistrate,  any  judge  of  the  sessions  of 
the  peace  or  the  sheriff  of  such  district, 
(iii)  in  each  of  the  provinces  of  Nova  Scotia,  New 
Brunswick    and    Prince    Edward    Island,   any 
judge  of  a  county  court, 
(iv)  in  the  province  of  Manitoba,  the  Chief  Justice 
or  a  puisne  judge  of  the  Court  of  King's  Bench, 
or  any  judge  of  a  county  court, 
(v)  in  the  province  of  British  Columbft,  the  Chief 
Justice  or  a  puisne  judge  of  the  Supreme  Court. 
or  any  judge  of  a  county  court; 
(vi)  in  the  provinces  of  Saskatchewan  and  Alberta,  a 
judge  of  the  Supreme  Court  of  the  province,  or 
of  any  district  court; 
(6)  ^prosecuting    officer*    inchides    in    the    province    of 
Ontario,  the  County  Crown  Attorney,  in  the  prov- 
inces of  Nova  Scotia,  New  Brunswick  and  Prince 
Edward  Island,  any  clerk  of  a  county  court,  and 
in  the  province  of  Manitoba,  any  Crown  Attorney, 
the  prothonotary  of  tlie  Court  of  King's  Bench,  and 
any  deputy  prothonotary  thereof,  any  deputy  clerk 
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of  the  peace,  and  the  deputy  clerk  of  the  Crown  and 
pleas  for  any  district  in  the  said  province,  and  in 
the  provinces  of  Saskatchewan  and  Alberta,  any 
local  registrar,  clerk,  or  deputy  clerk  of  the  Supreme 
Court  of  the  province,  or  any  clerk  or  acting  clerk 
of  a  district  court,  or  any  person  conducting  under 
proper  authority  thei  Crown  business  of  the  court. 

On^<n]~8-9  Edw.  VII,  Can.,  ch.  9,  sec.  2 ;  6-7  Edw.  VII,  ch.  45, 
aec.  6;  6-7  Edw.  VII,  ch.  8,  sec.  2;  63-64  Vict.,  ch.  46,  sec.  3;  58-59 
Vict.,  ch.  40,  see.  1;  R.S.C.  1906,  ch.  146,  sec.  ^23;  sec.  763,  Code  of 
1892 ;  52  Vict.,  ch.  47,  sec.  2. 

Suh'Sec,  (h) — The  ** proseouting  officer "'\ — The  word  "include*"  in 
sub-sec.  (d)  is  not  a  term  of  restriction  but  of  extension,  as  showing 
that  in  addition  to  something  already  existing  there  is  a  further  inclu- 
sion; and  the  difference  is  well  brought  out  and  marked  by  the  prior 
definition  of  "Judge"  which  "means  and  includes"  etc.,  etc.,  and 
which  therefore  is  primarily  restricted  to  the  "  meaning "  as  defined : 
R.  V.  Jun  Goon  (1916),  10  W.W.R.  24,  25  Can.  Cr.  Cas.  415,  33  W.L.R. 
761  (B.C.).  R.  V.  Kershaw  (1858),  6  E.  &  B.  999  at  1007;  R.  v. 
Hermann  (1879),  4  Q.B.D.  284  at  288,  wherein  Lord  Chief  Justice 
Coleridge  said: — 

"  The  words  '  shall  include '  are  not  identical  with,  or  put  for  '  shall 
mean.'  The  definition  does  not  purport  to  be  complete  or  exhaustive. 
By  no  means  does  it  exclude  any  interpretation  which  the  sections  of 
the  Act  would  otherwise  have,  it  merely  provides  that  certain  specified 
cases  shall  bo  included."  And  see  Dil worth  v.  New  Zealand  Com.  of 
Stamps  (1898)  68  L.J.P.C.  1,  at  4. 

8i/t)-80c.  (&)  of  sec.  823  does  not  limit  but  rather  extends  the  words 
"  prosecuting  officer  "  so  as  to  include  under  that  designation  persons 
who  otherwise  would  not  be  regarded  as  coming  within  the  term.  R.  v. 
Jun  Goon,  (19W)  10  W.W.R.  24,  22  B.C.R.  381,  25  Can.  Cr.  Cas.  415, 
33  W.L.R.  761.  On  the  other  hand  the  term  "judge"  under  Code  see. 
823  (a)  is  declared  to  "  mean  and  include "  the  fnnctionaries  named 
therein.  So,  in  a  province  as  to  which  there  is  no  applicable  Code 
definition  as  to  who  is  to  be  "  included "  in  the  term  "  prosecuting 
officer,"  the  clerk  of  the  peace  or  other  officer  appointed  for  the  purpose 
under  provincial  law  is  the  prosecuting  officer,  or  an  appointment  may 
be  made  ad  hoc  by  the  provincial  authorities  authorising  a  barrister  to 
conduct  the  prosecution.  R.  v.  Jun  Goon,  (1916)  10  W.W.R.  24,  22 
B.C.R.  381,  25  Can.  Cr.  Cas.  415.  Semhle  the  clerk  of  the  peace,  where 
there  is  such  an  officer,  has  a  common  law  jurisdiction  to  arraign 
prisoners  in  local  courts.    Ibid.,  per  Martin,  J.A. 

Ontario  tariff  to  Crown  Attorney^ — ^In  all  criminal  cases  tried  at  the 
Court  of  General  Sessions  of  the  Peace  or  the  County  Judge's  Criminal 
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Courts,  in  which  no  costs  have  been  ordered  to  be  paid,  or,  if  ordered 
to  be  paid,  cannot  be  made  of  the  defendant,  the  Crown  Attorney  shall 
be  entitled  to  receive  for  the  services  rendered  by  him  in  such  case,  fees 
(to  be  paid  npon  the  certificate  of  the  chairman)  as  set  out  in  Schedule 
"  A  "  of  the  Administration  of  Justice  Expenses  Act,  B.S.O.  1914,  ch.  95. 

Jurisdiction, 

Judge  a  court  of  record. — Record  to  be  filed. 

824.  The  judge  sitting  on  any  trial  under  this  Part,  for  all 
the  purposes  thereof  and  proceedings  connected  therewith  or 
relating  thereto,  shall  be  a  court  of  record,  and  in  every  province 
of  Canada,  except  in  the  province  of  Quebec,  and  except  as 
hereinafter  provided,  such  court  shall  .be  called  the  county  court 
judge's  criminal  court  of  the  county  or  union  of  counties,  or 
judicial  district,  in  which  the  same  is  held : 

(a)  In  the  provinces  of  Saskatchewan  and  Alberta,  and  in 
the  provisional  judicial  districts  of  the  province  of 
Ontario,  such  courts  shall  be  called  the  district  court 
judge's  criminal  court  of  the  district  in  which  the 
same  is  held. 

2.  In  the  province  of  Saskatchewan  such  court  shall  be  called 
the  district  court  judge's  criminal  court,  and,  in  the  province  of 
Alberta,  the  district  judge's  criminal  court  of  the  district  in 
which  the  same  is  held.    [6-7  Edw.  VII,  ch.  45,  sec.  6.] 

3.  The  record  in  any  such  case  shall  be  filed  among  the  records 
of  the  court  over  which  the  judge  presides,  and  as  part  of  such 
records. 

Origin}— S'9  Edw.  VII,  Can.,  ch.  9,  sec.  2;  6-7  Edw.  VII,  Can.,  ch. 
45,  sec.  6;  B.S.C.  1906,  ch.  146,  sec.  824;  Code  of  1892,  sec.  764;  52 
Vict.,  Can.,  ch.  47,  sec.  4. 

A  court  of  record] — Although  the  criminal  court  constituted  for  the 
purposes  of  Part  XVIII  is  a  court  of  record,  it  is  to  be  doubted  whether 
the  verity  of  a  statement  in  the  record  in  regard  to  a  mixed  matter  of 
law  and  fact  essential  to  the  jurisdiction  should  be  conclusively  pre- 
Bttmed  on  an  appeal  by  reserved  case  under  sec.  1013  ei  seq,;  if  the 
material  filed  in  the  court  below  and  transmitted  with  the  stated  ease 
discloses  an  absence  of  jurisdiction,  it  may  be  proper  for  the  appellate 
eonrt  to  determine  the  point  adversely  to  a  formal  entry  in  the  trial 
book.     See  Brunet  v.  The  King,   (1918)   30  Can.  Cr.  Cas.  16,^  23,  57 
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S.GJt.  83;  Mayor  of  London  v.  Cox,  L.B.  8  HX.  230,  262;  Falkingham 
y.  Victorian  Bailway  CkimmisBioner  [1900]  A.C.  452. 

Bat  it  has  been  held  that  on  a  habeas  eorpua  motion,  the  recital  in 
the  record  of  facts  necessary  to  confer  jurisdiction  is  condusaye  and 
cannot  be  contradicted  by  extrinsic  evidence.  B.  v.  Gnay,  (1914)  23 
Can.  Gr.  Cas.  243,  21  Bev.  de  Juris.  253  (Que.). 

In  Ontario,  the  statutory,  writ  of  habeas  corpus  will  not  be  issued 
to  review  a  conviction  made  by  a  court  of  record.  B.  v.  Murray,  28 
Ont.  B.  549,  1  Can.  Or.  Gas.  452;  B.  v.  St.  Denis,  8  PA.  16  (Ont.) ; 
29-30  Vict.    (1866),  ch.  45  (former  province  of  Ganada). 

Territorial  limiUl — The  Federal  Parliament  may  impose  upon  exist- 
ing provincial  courts  or  judges  the  duty  of  administering  the  criminal 
law  without  further  provincial  legislation  to  specifically  include  the 
criminal  jurisdiction.  Be  Vancini,  34  S.G.B.  61,  8  Gan.  Gr.  Gas.  228; 
re  Beeley,  41  S.G.B.  5,  14  Gan.  Gr.  Gas.  270.  Where  the  jurisdiction  is 
to  be  exercised  by  '*  any  judge  of  a  county  court,"  it  means  any  judge 
having,  by  force  of  the  provincial  law  regulating  the  constitution  and 
organization  of  county  courts,  jurisdiction  in  the  particular  locality 
in  which  he  may  hold  a  "  speedy  trial "  under  Part  Xvill.  JBs  Gounty 
Gourts  of  British  Golumbia,  21  S.G.B.  446.  His  jurisdiction  may  be 
extended  beyond  his  own  county  in  certain  contingencies  by  provincial 
legislation,  but  sec.  823,  taken  alone,  does  not  mean  that  the  judge  of 
any  county  may  preside  anywhere  in  the  province  for  the  purposes  of 
Part  XVni.    Be  County  Courts  of  British  Columbia,  supra. 

The  Judges  Act,  B.S.C.  1906,  ch.  138,  sec.  30,  deals  with  the  juris- 
diction of  the  judge  of  one  county  to  sit  pro  tempore  for  the  judge  of 
another  county  by  request  or  under  special  governmental  authority. 

It  has  also  been  held  that  it  is  competent  for  the  provincial  legisla- 
ture to  narrow  or  enlarge  the  territorial  jurisdiction  of  any  county 
court  judge;  and  that,  therefore,  it  may  provide  that  the  county  judge 
of  another  county  may  preside  pro  tempore  in  the  event  of  a  vacancy 
occurring  by  death  in  the  county  in  which  the  proceedings  are  pending. 
B.  V.  Brown,  13  Gan.  Gr.  Gas.  133  (N.S.). 

An  allegation  of  the  place  of  the  offence  is  a  material  one  to  be 
proved  so  as  to  confer  jurisdiction  where  the  accused  was  not  found  or 
apprehended  in  the  same  county  or  district  in  which  the  trial  is  to  take 
place,  and  there  was  consequently  no  jurisdiction  upon  that  ground. 
B.  V.  O'Oorman,  15  Can.  Cr.  Cas.  173,  18  O.L.B.  427;  Foumier  v.  Attor- 
ney-General, 19  Que.  K.B.  436,  17  Gan.  Gr«  Cas.  113;  Code  sees.  577, 
580,  582. 

An  election  of  speedy  trial  without  a  jury  in  the  Gounty  Court 
Judge's  Criminal  Court  does  not  confer  jurisdiction  in  a  case  in  which 
there  would  be  no  jurisdiction  over  the  accused  if  the  trial  were  upon 
indictment  before  a  jury  in  the  same  territorial  district.  B.  v.  O'Gor- 
man,  15  Can.  Cr.  Cas.  173,  18  O.L.B.  427 ;  Foumier  v.  Attomey-Gtoeral, 
19  Que.  KB.  436,  17  Can.  Cr.  Cas.  113.    Compare  B.  v.  Nevison  [1919] 
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1  W.W.B.  793  (B.C.);  R.  ▼.  Thornton  (1916)  0  W.WJt.  825,  968,  -9 
Alta.  L.R.  163;  B.  vt  McKeown  (1912)  20  Can.  Cr.  Cos.  402;  R.  v. 
Harrison  [1918]  1  W.W.B.  12,  10  Sask.  L.B.  434. 

Puniahfnent  of  whipping^ — See  sees.  80,  204,  216,  276,  292,  293, 
301,  302,  44Q,  457,  1060. 

Alberta  and  Saskatchewan  dittriot  courts^ — The  confusion  in  refer- 
ence to  the  names  of  the  courts  in  thesQ  prOTinces  was  probably  due 
to  the  fact  that  bj  the  statutes  of  1907  certain  amendments  to  the 
Code  as  regards  these  two  provinces  were  made  by  a  statute  having  the 
general  title,  "  An  Act  to  amend  the  statute  law  in  its  application  to 
the  provinces  of  Saskatchewan  and  Alberta,'^  6-7  Edw.  VII,  ch.  45. 
Sec.  824  was  re-enacted  in  an  amended  form,  the  former  sub-sec  (2) 
becoming  sub-sec  (3)  as  above  and  a  new  sub-sec.  (2)  being  intro- 
duced. This  was  probably  overlooked  on  the  Code  Amendment  Act, 
8-9  Edw.  VII,  ch.  9,  being  passed,  for  a  somewhat  similar  provision  in 
that  Act  became  paragraph  (a)  without  any  amendment  of  sub-sec.  (2). 
Paragraph  (a)  being  tiie  later  enactment  will  control  and  practically 
supersede  sub-seo.  (2),  although  the  official  text  of  the  statute  (in 
1919)  indudea  both.  , 

Ontorio]— By  the  County  Court  Judges'  Criminal  Courts  Act,  B.S.O. 
1914,  ch.  61,  the  judge  of  every  county  and  district  court  in  Ontario,  or 
the  junior  or  deputy  judge  thereof,  authorized  to  preside  at  the  sittings 
of  the  court  of  general  sessions  of  the  peace  (see  Code  sec.  582),  is 
constituted  a  court  of  record  for  the  trial  out  of  sessions  and  without 
a  jury,  of  any  person  committed  to  gaol  on  a  charge  of  being  guilty 
of  an  offence  for  which  such  person  may  be  tried  at  a  court  of  general 
sessions  of  the  peace,  and  for  which  the  person  so  committed  consents 
to  be  tried  out  of  sessions  and  without  a  jury;  the  court  so  constituted 
"  shall  have  the  powers  and  perform  the  duties  mentioned  in  Part  18 
of  the  Criminal  Code."  B.S.O.  1914,  ch.  61,  sec.  2.  The  court  so  con- 
stituted shall  be  called  the  county  (or  district)  court  judges*  criminal 
court  of  the  county  (or  district)  in  which  the  same  is  held.  B.S.O., 
1914,  ch.  61,  sec.  2. 

Ontario  tariff  to  Clerks  of  the  Peace'] — For  services  in  County,  or 
District  Court  Judge's  Criminal  Court: — 

(86.)  Attending  and  service  in  court,  and  making  all  necessary 
entries;  for  each  prisoner  brought  before  the  judge,  and 
not  consenting  to  be  tried.    In  all i^O. 50 

(87.)  For  attendance  in  court,  and  services  rendered  at  trial, 
making  necessary  record  of  proceedings  and  all  neces- 
sary entries,  including  calendar  of  conviction.  For  each 
prisoner 2 .00 

(88.)  Preparing  judge's   warrant   to   bring  up   the   body  of 
prisoner,    and    delivering    same    to    sheriff.      For    ea<^ 
'  prisoner   50 

(89.)  Issuing  writ  of  summons  to  witness  when  necessary 40 
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(90.)  Copy  of  suimnons.     Each ^0 

(91.)  Warrant    of    remand,    when    issued    and    delivered    to 

Sheriff   50 

(92.)  For  warrant  to  arrest,  taking  and  estreating  recognic- 
anoee  and  proceedings  to  enforce  aamei  ....  (the 
same  fees  as  allowed  for  like  serrices  at  the  Grand  Ses- 
sions of  the  Peace.) 

Offences  triable  vnder  thier  part  hf  conseat— Emtry  of  eonsentr-* 
TrM  oat  of  sessions  and  lena« — Committed  for  triaL 


K  Every  person  committed  to  gaol  for  trial  on  a  charge 
of  being  guilty  of  any  of  the  offences  which  are  mentioned  in 
sec.  582  as  being  within  the  jurisdiction  of  the  general  or  quarter 
sessions  of  the  peace,  may,  with  his  own  consent;  be  tried  in  any 
province  of  Canada,  and,  if  convicted,  sentenced  by  the  judge. 

H.  An  entry  shall  be  made  of  such  consent  at  the  time  the 
same  is  given. 

3.  Such  trial  shall  be  had  under  and  according  to  the  provi- 
sions of  this  Part  out  of  sessions  and  out  of  the  regular  term 
or  sittings  of  the  court,  and  whether  the  court  before  which,  but 
for  such  consent,  the  said  person  would  be  triable  for  the  offence 
charged  or  the  grand  jury  thereof  is  or  is  not  then  in  session. 

4.  A  person  who  has  been  bound  over  by  a  justice  or  justices 
under  the  provisions  of  sec.  696,  and  has  been  surrendered  by  his 
suroties,  and  is  in  custody  on  the  charge,  or  who  is  otherwise 
in  custody  awaiting  trial  on  the  charge,  shall  be  deemed  to  be 
committed  for  trial  within  the  meaning  of  this  section, 

5..  Where  an  offence  charged  is  punishable  with  imprisonment 
for.  a  period  exceeding  five  years,  the  Attorney  General  may 
require  that  the  charge  be  tried  by  a  jury,  and  may  so  require 
notwithstanding  that  the  person  charged  has  consented  to  be 
tried  by  the  judge  under  this  Part,  and  tiiereupcm  the  judge 
shall  have  no  jurisdiction  to  try  or  sentence  the  accused  under 
this  Part. 

6.  A  person  accused  of  any  offence  within  subsection  1  of  this 
section,  who  has  been  bound  over  by  a  justice  or  justices  under 
the  provisions  of  sec.  696  and  is  at  large  under  bail,  may  notify 
the  sheriff  that  he  desires  to  make  his  election  under  this  Part, 
and  thereupon  the  sheriff  shall  notify  the  judge,  or  the  prose- 
cuting officer,  as  provided  in  sec.  826. 
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7.  In  such  case,  the  judge  having  fixed  the  time  when,  and 
the  place  where  the  accused  shall  make  his  election,  the  sheriff 
shall  notify  the  accused  thereof,  and  the  accused  shall  attend  at 
the  time  and  place  so  fixed,  and  the  subsequent  proceedings  shall 
be  the  same  as  in  other  cases  under  this  Part. 

8.  The  recognizance  taken  when  the  accused  was  bound  over 
as  aforesaid  shall  in  such  .case  be  obligatory  upon  each  of  the 
persons  bound  thereby,>  as  to  all  tMngs  therein  mentioned,  with 
reference  to  the  appearance  of  the  accused  at  the  time  and  place 
so  fixed  and  to  the  trial  and  proceedings  thereupon,  in  like 
manner  as  if  such  recognizance  had  been  originally  entered  into 
with  reference  thereto:  Provided  that  notice  in  writing  shall 
be  given  either  personally  or  by  leaving  the  same  at  the  place 
of  residence,  as  described  in  the  recognizance,  of  the  persons 
bound  as  sureties  by  such  recognizance,  that  the  accused  is  to 
appear  at  such  time  and  place  to  make  his  election  as  aforesaid. 

Origin]— 8-9  Kdw.  VII,  Can.,  ch.  9,  sec.  2;  6-7  Edw.  VII,  Can.,  ch. 
45,  sec.  6;  E.S.C.  1906,  ch.  146,  sec.  825;  63-64  Vict,  Can.,  eh.  46,  sec.  3; 
Code  of  1892,  sec.  765;  32-33  Vict.,  Can.    (1869),  ch.  35. 

Who  may  elect  a  speedy  trial} — ^A  person  committed  for  trial,  but 
released  on  bail  and  thereupon  appearing  before  a  county  court  judge's 
criminal  court  and  electing  a  speedy  trial  without  a  jury  is  then  in 
custody  for  the  purposes  of  the  jurisdiction  of  that  court  to  hold  the 
trial,  although  he  was  not  placed  under  arrest  by  the  sheriff  or  other 
officer  attending  the  court.  B.  v.  Jun  Qoon,  (1916)  10  W.W.B.  24,  22 
B.C.B.  381,  25  Can.  Or.  Cas.  415,  33  W.L.B«  761. 

Under  see.  825,  every  person  committed  for  trial  for  an  offence 
within  the  jurisdiction  of  the  General  or  Quarter  Sessions  of  the  Peace 
may,  with  his  consent,  be  tried  under  Part  XVIII.  A  person  in  custody 
awaiting  trial,  however  he  may  so  find  himself,  is  under  8.8.  4  to  "be 
deemed  to  be  committed  for  trial  within  >the  meaning  of  the  section." 
The  <accttsed  is  "  in  custody  awaiting  trial  on  the  charge,"  when  he  sur- 
renders himself  for  trial  on  the  appointed  date  on  making  his  election. 
Giroux  V.  The  King,  (1917)  56  S.C.B.  63,  29  Can.  Cr.  Cas,  258,  267. 
Be  Walsh,  23  Can.  Cr.  Cas.  7  at  p.  9 ;  B,  v.  Thompson,  14  Can.  Cr.  Cas. 
27,  at  30.  The  "charge"  means  the  charge  mentioned  in  sub-sec  (1), 
i.e.,  a  charge  cognizable  by  the  Court  of  Sessions.  The  interests  of 
justice  are  protected,  as  far  as  parliament  considered  such  protection 
necessary,  by  the  provision  of  sub-sec.  5  that,  where  the  offence  charged 
is  punishable  with  imprisonment  exceeding  a  period  of  five  years,  the 
Attorney-General  may  require  a  trial  by  jury.  Giroux  v.  The  King, 
supra. 
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Nothing  precludes  an  election  for  trial  under  Part  XVHI  by  an* 
aeeuaed  under  indictment,  no  matter  how  or  when  presented,  if  he 
comes  within  the  comprehensiTe  terms  of  sec.  825.  The  difficulty  which 
formerly  existed  owing  to  the  supposed  impossibility  of  complying  with 
sec.  827  in  the  absence  of  depositions  taken  upon  a  magistrate's  pre- 
liminary investigation  in  cases  where  such  investigation  had  been 
waived  and  the  accused  had  consented  to  be  committed  for  trial  with- 
out it,  was  overcome  by  the  insertion  of  the  words  *'  if  any  "  in  sec.  827 
by  8  and  9  Edw.  VII,  o.  9,  s.  2.  Any  similar  difficulty  in  cases  of 
indictment,  preferred  under  the  section  now  numbered  873,  was  thus  like-' 
wise  removed.  Gironx  v.  The  King,  supra.  The  special  provision  made  by 
sec  828  for  re-election  after  indictment  by  a  person  who  had  already 
elected  for  trial  by  jury  does  not  import  an  intention  to  preclude  the 
right  of  election  in  other  cases  after  indictment.  The  raison  d^itre  of 
this  provision  was  not  to  provide  for  the  case  of  an  indictment  having 
been  found,  but  to  confer  or  make  clear  the  right  to  a  second  election. 
Its  terms,  however,  pointedly  indicate  that  the  presentment  of  an  indict- 
ment was  not  regarded  by  parliament  as  a  bar  to  the  right  of  election. 
No  good  reason  can  be  suggested  why,  if  the  man  who  has  already 
elected  for  a  jury  trial  should  be  allowed  to  re-elect  after  indictment 
and  up  to  the  moment  when  his  actual  trial  begins,  the  man  Who  has 
never  elected  should  be  debarred  from  doing  so  by  the  presentment  of 
an  indictment.  Giroux  v.  The  King,  supra,  (per  Anglin,  J.) ;  re  Walsh, 
23  Can.  Cr.  Cas.  7,  16  D.L.B.  500;  B.  v.  Thompson,  14  Oan.  Or.  Gas. 
27,  17  Man.  B.  608. 

Parliament  has,  in  explicit  terms  provided  for  an  election  even 
after  plea,  since  plea  precedes  the  commencement  of  the  trial.  Giroux  v. 
The  King,  supra;  re  Walsh,  23  Can.  Cr.  Cas.  7  (N.8.). 

The  fact  that  bail  has  been  granted  after  the  committal  has  been 
ordered  does  not  alter  the  situation  as  regards  the  procedure  to  obtain 
the  election.  It  is  said  in  Hawkins'  Pleas  of  the  Crown  (8th  ed.)  138, 
Bk.  2,  ch.  15,  s.  3,  that  "  A  man's  bail  are  looked  upon  as  his  gaolers 
of  his  own  choosing,  and  that  the  person  bailed  is,  in  the  eye  of  the 
law,  for  many  purposes,  esteemed  to  be  as  much  in  the  prison  of  the 
court  by  which  he  is  bailed,  as  if  he  were  in  the  actual  custody  of 
the  proper  gaoler."  And  see  Begina  v.  Lawrence  (1896),  1  Can.  Cr. 
Cas.  295,  5  B.C.B.  160,  at  164,  applying  B.  v.  Burke  (1893),  24  Ont.  64, 
affirming  the  right  to  election  "  although  the  accused  has  never  been 
received  into  custody  at  all  except  in  the  way  of  surrender  merely  for 
the  purpose  of  appearing  before  the  judge  for  election."  It  is  not 
necessary  that  the  "prisoners"  when  brought  before  the  judge  for 
election  should  be  surrendered  by  their  bail;  so  long  as  they  are  before 
the  judge  and  still  under  bail  that  is  sufficient  to  satisfy  the  statute 
and  their  election  in  such  case  itf  a  valid  one  for  they  are  both 
"prisoners"  and  "otherwise  in  custody"  at  that  time  within  the  true 
intent  and  meaning  of  sees.  825  (4)  and  827.    In  the  case  of  B.  v.  Day, 
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20  Can.  Or.  Cas.  325,  16  B.C.R.  323,  the  accused,  having  been  hailed 
after  committal,  came  voluntarily  before  the  judge  (not  being  brought 
up  hy  the  sheriff),  and  elected,  and  the  court  of  appeal  unanimously 
rejected  as  **  altogether  too  technical "  the  submission  that  the  election 
was  thereby  invalidated.  B.  v.  Jun  Goon,  10  W.W.B.  24,  22  B.CJB.  381, 
25  Can.  Gr.  Cas.  415,  429;  B.  v.  Cameron,  1  Can.  Cr.  Cas.  169  (Que.). 
It  has  been  held  that  a  person  being  conveyed  in  custody  from  one 
district  to  another  and  temporarily  detained  at  a  place  en  route  is  not 
entitled  to  make  his  election  at  that  place.  B.  v.  Tetreault,  (1909)  17 
Can.  Cr.  Cas.  259  (Sask.). 

In  the  case  of  re-election,  whatever  the  offence  and  however  punish- 
able, by  the  proviso  to  s.  828  after  indictment  the  consent  in  writing 
of  the  prosecuting  officer  acting  under  see.  826  (2),  is  required,  and 
in  any  ease  either  the  judge  or  the  prosecuting  officer  may  prevent  effect 
being  given  to  a  second  election  (sub-sec.  3).  The  fact  that  the  indiet- 
xnent  under  which  the  accused  was  awaiting  trial  had  been  preferred 
under  sec.  873  (1)  of  the  Code,  by  leave  of  the  jury  court  and  without 
a  preliminary  enquiry  having  been  held  will  not  prevent  his  exercising 
the  right  of  election  either  under  sec.  825  or  sec.  828.  Giroux  v.  The 
King,  56  S.C.B.  63,  29  Can.  Cr.  Cas.  258,  affirming  B.  v.  Giroux,  26 
Que.  K.B.  323. 

Parliament,  by  one  amendment  after  another,  has  overcome  the 
several  restrictions  that  judges  have  from  time  to  time  sought  to  place 
upon  the  right  to  elect  for  trial  before  a  judge  of  the  Court  of  Sessions, 
thus  evincing  its  policy  and  determination  that  this  mode  of  trial  shall, 
as  far  as  possible,  be  available  within  the  limits  and  subject  to  the 
safeguards  which  it  has  prescribed,  and  its  desire  that  the  sections  of 
the  Code  providing  for  it  should  receive  a  lil>eral  rather  than  a  narrow 
construction.    Giroux  v.  The  King,  56  S.C.R.  63,  (per  Anglin,  J.). 

See  also  B.  v.  McKeown  (1912)  20  Can.  Cr.  Cas.  492  (Que.);  R.  v. 
Harrison,  [1918]  1  W.W.R.  12,  10  Sask.  L.R.  434;  R.  v.  Kevison  [1919] 
1  W.W.R.  793  (B.C.). 

•'  May  *'  with  his  own  consent  be  tried^ — The  word  "  may  *'  in  the 
first  sub-section  of  section  825,  read  in  the  light  of  the  other  provisions, 
seems  to  create  a  duty  on  the  part  of  the  official  to  afford  a  prisoner 
the  opportunity  to  exercise  this  option.  R.  v.  County  Court,  re  Walsh, 
23.  Can.  Cr.  Cas.  7  at  p.  14,  48  N.S.R.  1. 

Where  the  accused,  after  a  preliminary  investigation,  was  bound  over 
by  a  justice  under  section  696  to  appear  for  trial,  and  not  being  sur- 
rendered by  his  sureties,  an  indictment  was  preferred  against  him  before 
the  grand  jury  and  a  bench  warrant  was  issued  by  a  judge  for  his 
arrest  as  .  he  had  not  appeared  on  his  recognizance,  he  is  in  custody 
awaiting  trial  on  the  charge  laid  against  him,  and  within  the  terms  of 
sub-section  4  of  sec.  825,  so  as  to  be  entitled  to  elect  summary  trial. 
There  is  no  difference  in  effect  between  the  case  of  sureties  rendering 
a  defendant  under  a  warrant  (sec.  703)  and  the  case  of  an  arrest  under 
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a  bench  warrant.  •  One  is  kindred  to  the  other,  and  the  words  "  or 
otherwise"  ought  to  be  held  to  cover  such  a  case.  B.  v,. County  Judge's 
Criminal  Court,  re  Walsh,  23  Can.  Cr.  Cas.  7,  at  p.  11,  48  N.S.B.  1. 
The  accused  does  not  get  the  privilege  of  electing  for  a  speedy  trial 
as  a  general  right  under  all  circumstances  without  effort  on  his  part. 
If  he  is  brought  up  on  a  bench  wavrant  to  enswef'ianandiatmenti  pre- 
ferred by -leave  of  a  jury  oovrt,  and  the  laMer  is  ipieBided*  krfier  by  a 
judge  not  empowered  under  Part  XVIII,  it  may  be  necessary  for  him 
to  make  formal  application  to  the  court  under  whose  control  he  happens 
to  be  for  an  order  that  he  should  be  taken  by  the  sheriff  before  the 
County  Court  Judge's  Criminal  Court  that  he  may  elect  trial  there. 
If  the  accused  is  not  in  dose  custody,  he  must  put  himself  in  a  position 
to  claim  the  right.  B.  v.  Sovereen,  20  Can.  Cr.  Cas«  103  (Ont.) ;  B.  v. 
Burke,  24  Ont.  B.  64. 

Electing  for  or  against  speedy  trial] — ^When  the  accused  is  first 
brought  before  the  judge  of  the  county  court  judge's  criihinal  court 
(or  under  certain  circumstances  before  the  prosecuting  officer)  he  is  to 
be  given  the  privilege  of  electing  for  or  against  a  speedy  trial  without 
a  jury.    Sec.  827. 

Election  for  trial  hy  the  court  not  by  any  particular  judge  of 
same] — The  election  of  speedy  trial  is  to  be  one  for  trial  before  the 
particular  County  Court  Judge's  Criminal  Court,  and  is  not  to  be 
limited  to  the  judge  before  whom  the  election  is  made.  B.  v.  McDougall, 
8  Can.  Cr.  Cas.  234  (Ont.) ;  B.  v.  Stewart,  43  N.S.B.  353,  15  Can.  Cr. 
Cas.  331;  B.  v.  Guay,  (1914)  23  Can.  Cr.  Cas.  243,  21  Bev.  de  Juris, 
253  (Que.). 

Speedy  trial  under  Part  XXIII  bars  proceedings  on  pending  indict- 
ment for  same  offence] — It  may  bo  that  by  pleading  to  the  indictment 
when  arraigned  on  an  indictment  preferred  by  leave  of  the  court  the 
accused  chose  his  forum  and  acquired  the  privilege  to  be  tried  by 
a  jury.  But  if  he  applies  for  and  obtains  leave  to  be  tried  by 
the  judge  of  the  sessions  he  waived  this  privilege  and  selected 
another  forum  which  he  had  a  right  to  do  with  the  consent 
of  the  prosecuting  officer.  If  the  accused  not  only  appeared 
voluntarily  before  the  judge  of  the  sessions  to  answer  the  charge,  but 
at  the  trial  he,  with  the  assistance  of  counsel,  cross-examined  the  Crown 
witnesses  and  examined  witnesses  on  his  own  behalf ,  he  cannot,  after  con- 
viction there,  raise  objection  to  the  proceedings  before  the  sessions  court  on 
the  ground  that  a  bill  of  indictment  had  been  already  found  against 
him  at  the  Assizes  for  the  same  offence  as  that  for  which  he  was  tried 
in  the  Court  of  Sessions  nor  object  on  the  ground  that  such  indictment 
remainB  undisposed  of.  Giroux  v.  The  Bang,  56  S.C.B.  63,  29  Can.  Cr. 
Cas.  258,  affirming  B.  v.  Giroux,  26  Que.  KJ^,  323. 

His  conviction  before  the  judge  of  the  Seswon  and  the  sentence 
would  be  a  complete  bar  to  any  further  proceedings  on  the  indictment 
Be  WaUh  (B.  v.  County  Judge's  Criminal  Court)  16  D.L.B.  500,  at  610, 
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23  Can.  Cr.  Cm.  7,  at  19;  B.  v.  Burke,  24  O.K.  64.    -The  proper  conrae 
would  be  to  move  to  hare  it  quashed.    Qiroux  v.  The  King,  supra. 

Procedure. 

Sheriff  to  notify  Jadge  after  eomndttal  of  fteciiMd^— Notiee  to  pro§€- 
entiiiff  officer  wiieB  Jadire  does  sot  reside  is  ooutj. 

826.  Every  sheriff  sliall,  within  twenty-four  hours  after  any 
prisoner  charged  as  aforesaid  is  committed  to  gaol  for  trial, 
notify  the  judge  in  writing  that  such  prisoner  is  so  confined, 
stating  his  name  and  the  nature  of  the  charge  preferred  against 
him,  whereupon,  with  as  little  delay  as  possible,  such  judge  shall 
cause  the  prisoner  to  be  brought  before  him. 

2.  Where  the  judge  does  not  reside  in  the  county  in  which 
the  prisoner  was  committed,  the  judge  having  received  the 
notification  and  having  obtained  the  depositions  on  which  the 
prisoner  was  committed,  if  any,  may  forward  them  to  the  prose- 
cuting officer  with  instructions  to  cause  the  prisoner  to  be  brought 
before  him  instead  of  the  judge,  naming  as  early  a  day  as  possible 
for  tlie  trial  in  case  the  prisoner  shall  elect  to  be  tried  by  the 
judge,  without  a  jury,  and  the  prosecuting  otfiGcr  shall,  in  such 
case,  with  as  little  delay  as  possible  cause  the  prisoner  to  bo 
brought  before  him. 

Oft^]— fiec.  766,  Code  of  1892. 

SheritTa  notice  to  judffel — Sec.  826  provides  that  "every  sheriff 
shall,  within  24  hours  after  any  person  charged  as  aforesaid  is  com- 
mitted to  gaol  for  trial,  notify  the  judge,"  etc.  That  means  24  hours, 
not  after  the  justice  has  made  the  order  committing,  but  24  hours  after 
the  party  is  actually  committed  to  prison  and  is  taken  in  custody  there. 
The  language  of  a  statute  of  this  character  is  to  be  strictly  construed. 
R.  V.  Tetreault  (Sask.)  17  Can.  Cr.  Cas.  259. 

Duties  of  the  prosecuting  offlcer] — Under  sec.  826  (2)  and  the  first 
part  of  sees.  827-8,  the  duty  which  now  may  be  discharged  by  the 
prosecuting  offlcer  in  taking  the  election  and  re-election  is  one  which 
was  formerly  discharged  by  the  judge  alone,  and  is  of  a  judicial  nature ; 
then  under  sub-sees.  3  and  4  of  827  and  833  the  duties  are  primarily 
those  of  a  ministerial  officer  of  the  court;  then  under  sec  828  in  the 
granting  or  withholding  the  consent  for  re-election  after  indictment, 
required  by  the  proviso,  there  is  the  discharge  of  a  duty  quite  distinct 
from  either  of  the  foregoing  and  pertaining  more  to  the  powers  of  the 
Attorney-General  as  representing  the  Crown.  R.  v.  Jun  Goon,  (1916) 
10  W.W.R.  24,  26  Can.  Cr.  Cas.  415,  425,  22  B.C.R.  381,  33  WX.R.  761. 
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Oniario  tariff  of  sheriff* »  fees] — 

(34.)  Notification  to  judge,  for  each  prisoner $1 .00 

(35.)  Bringing  up  each  prisoner  before  judge,  to  elect  as  to 

mode  of  trial,  including  attendance  at  court 2 .  00 

(36.)  Bringing  up  each  prisoner  for  arraignment  on  trial,  and 
for  sentence,  including  attendance^  at  court,  whether  con- 
victed or  acquitted    2.00 

Persons  jointly  accused] — See  sec.  829. 

Arralgnmeiitr— The  eluuve.— The  optloB^— Procedure  where  accused 
coBgents  to  trial  without  Jury.— Frogecntlng  officer  prefers 
charge. 

827.  The  judge,  having  first  obtained  the  depositions  on 
which  the  prisoner  was  so  committed,  if  any,  or  the  prosecViting 
officer,  as  the  case  may  be,  shall  state  to  the  prisoner, — 
(a)  that  he  is  charged  with  the  offence,  describing  it ; 
(fe)  that  he  has  the  option  to  be  tried  forthwith  before  a 
judge  without  the  intervention  of  a  jury,  or  to  remain 
in  custody  or  under  bail,  as  the  court  doeidos,  to  be 
tried   in   tlie   ordinary    way    by   the   court  ,  having 
criminal  jurisdiction. 

2.  If  the  prisoner  has  been  brought  before  the  prosecuting 
officer,  and  consents  to  be  tried  by  the  judge,  witliout  a  jury, 
the  trial  shall  proceed  on  the  day  named  by  the  judge  in  the 
manner  provided  by  the  next  following  subsection. 

3.  In  such  case  or  if  the  prisoner  has  b^en  brought  before 
the  judge  and  consents  to  be  tried  by  him  without  a  jury,  the 
prosecuting  officer  shall  prefer  the  charge  against  him  for  which 
he  has  been  committed  for  trial,  and  if,  upon  being  arraigned 
upon  the  charge,  the  prisoner  pleads  guilty,  the  perosecuting 
officer  shall  draw  up  a  record  as  nearly  as  may  be  in  form  ■OO. 

4.  Such  plea  shall  be  entered  on  the  record,  and  tlie  jud<rc 
shall  pass  the  sentence  of  the  law  on  such  prisoner,  which  shall 
have  the  same  force  and  effect  as  if  passed  by  a  court  having 
jurisdiction  to  try  the  offence  in  the  ordinary  way. 

Origin]— ^eii.  767,  Code  of  1892. 

Manner  of  talcing  option  on  arraignment] — The  judge  is  to  *'  state  '* 
to  the  accused  what  offence  he  is  charged  with,  and  the  offence  is  to  be 
"described.**  Sec.  827.  There  is  no  essential  difference  in  the  stating 
of  the  offence  at  this  stage  and  the  preferring  of  the  charge  on  his 
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arraignment  for  trial.    B.  v.  Jun  Goon,  10  W.WJt.  24  at  29,  per  Martin, 
J.A.;  22  B.C.B.  381,  33  WX^.  761,  25  Can.  Cr.  Cas.  415. 

Beeording  the  cons€nt'\ — An  entry  shall  l>e  made  "  of  the  eonsent 
at  the  time  the  same  is  given"  (sec.  825). 

In  lec  1152,  it  is  declared  that  "  the  several  forms  in  this  Part, 
varied  to  suit  the  case  or  f oravi  to  the  like  effect,  shall  be  deem^  good, 
valid  and  sufficient  in  the  cases  thereby  respectively  provided  for."  Code 
form  60  is  headed  "  sec.  827  "  and  the  recital  is  as  follows:  **  and  asked 
by  me  if  he  consented  to  be  tried  before  me  without  the  intervention  of 
a  jury,  consented  to  be  so  tried."  There  is  nothing  about  information 
of  the  chance  of  being  admitted  "to  bail.  In  -view  of  these  provimons 
it  has  been  held  that  parlinihent  did  iiot  conteMplatethat  there  should 
be  any  recital  in  the  conviction  of  the  fact  that  the  prisoner  had  been 
given  the  information  about  the  chance  of  bail,  though  it  was  the  duty 
of  the  judge  to  give  it,  but  that,  on  the  contrary,  it  was  intended  that 
the  recital  in  the  statutory  form  would  suffice  to  show  the  jurisdiction. 
B.  V.  Therrien  (No.  1),  25  Can.  Cr.  Cas.  275  (Que.) ;  B.  v.  Mali  (No.  1) 
(1912)  1  W.W.B.  766,  22  Man.  B.  29,  19  Can.  Cr  Cas.  184,  1  D.L.B. 
256,  and  B.  v.  MaU  (No.  2),  (1912)  1  W.W.B.  1047;  19  Can.  Cr.  Cas. 
188,  1  D.L.B.  484,  20  W.L.B.  601,  22  Man.  B.  29. 

Fixing  day  for  trial  is  directory  only  amd  does  not  affect  jurisdic- 
tion]— The  County  Court  Judge's  Criminal  Court  is  a  Court  of  Becord, 
for  the  trial  of  certain  criminal  offences,  and  the  judge  thereof  for  all 
purposes  and  proceedings  connected  therewith  and  relating  thereto,  has 
all  the  powers  of  a  Court  of  Beeord,  and  a  prisoner  who  elects  to  be 
tried  before  such  court  submits  himself  not  to  the  particular  judge  but 
to  the  County  Court  Judge's  Criminal  Court,  which  court  does  not  lose 
jurisdiction  over  him  until  he  is  tried  for  the  offence  for  which  he  is 
committed.  B.  v.  Stewart,  43  N.S.B.  353,  15  Can.  Cr.  Ofts.  331.  The 
mere  fact  that  the  iiidge  of  the  court  is  not  present  on  the  day  fixed 
for  the  trial  cannot  possibly  affect  the  jurisdiction  of  the  court,  which 
arises  and  continues  by  reason  of  the  prisoner's  election  to  be  there 
tried.  The  fixing  of  a  particular  day  for  the  trial  has  nothing  to  do 
with  giving  jurisdiction;  it  is  simply  a  matter  of  procedure  of  a  direc- 
tory character.  The  fact  that  the  judge  has  named  a  day  for  the  trial, 
and  does  not  then  try  the  prisoner  as  intended,  in  no  way  prevents  or 
limits  his  power  to  fix  another  day  on  which  the  trial  takes  place.  B.  v. 
Stewart,  43  N.S.B.  353,  15  Can.  Cr.  Cas.  331. 

//  prisoner  consents  to  a  speedy  trial,  the  charge  is  to  he  preferred 
and  tried] — To  prefer  a  "charge"  under  the  Speedy  Trials  sections  of 
the  Code  is  preferring  a  document  very  analogous  to  an  indictment. 
The  statute  requires  a  statement  which  is  an  indictment  to  all  intents 
and  purposes.  B.  v.  Lonar,  25  N.S.B.  124;  B.  v.  Inglis,  25  N.S.B.  261; 
B.  V.  Cross  (1909)  14  Can.  Cr.  Cas.  171,  43  N.S.B.  320. 

At  the  opening  of  a  *'  speedy  trial "  the  clerk  of  the  peace  or  other 
prosecuting  officer  reads  to  the  accused  the  charge  laid  against  him 
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upon  Trhich  he  was  committed  for  trial ^  and  also  snch  additional  charges 
as  may  by  leave  o£  the  judge  be  preferred  by  the  prosecuting  officer. 
Code  sees.  827^  833^  834^  When  this  is  done  the  preferring  of  the 
charge  is  complete  and  constitutes  the  first  part  of  the  arraignment^  the 
second  part  of  which  consists  in  asking  the  accused  if  he  is  guilty  or 
not  guilty.  B.  v.  Jun  Goon,  10  W.W.B.  24  at  29,  22  B.C.B.  381,  33 
WX.B.  761,  25  Can.  Or.  Cas.  415. 

Joinder  of  counts  m  the  charged — Sees.  856' and  857  will  apply  to 
the  joinder  of  counts  in  the  charge  in  like  manner  as  they  do  to  joinder 
oiP  counts  in  an  indictment.  B.  v.  Cross  (1909)  43  N.8.B.  320,  14 
Can.  Cr.  Cas.  171. 

Added  or  substituted  charges^ — Code  sec.  834. 

Suh'Sec,  (3) — The  *'  prosecuting,  officer  **  to  prefer  the  charge} — The 
due  appointment  of  a  person  as  prosecuting  officer  is  not  a  question 
of  jurisdiction^  using  that  word  in  its  proper  sense,  namelyi  the  auth- 
ority which  a  court  has  to  decide  matters  that  are  litigated  before  it  or 
to  take  cognizance  of  matters  presented  in  a  formal  way  for  its 
decision.  B.  v.  Jun  Ooon,  10  W.W.B.  24,  22  B.C«E.  381,  25  Can.  Cr. 
Cas.  415.  Whether  or  not  a  matter  is  presented  in  a  formal  way  under 
the  speedy  trials  clauses  by  a  person  who  professes  to  act  as  '*  Crown 
Counsel "  is  not  a  question  of  jurisdiction ;  the  words  "  Crown  Counsel " 
subjoined  to  the  signature  of  counsel  conducting  the  prosecution  may, 
if  necessary,  be  rejected  as  surplusage.     B.  v.  Jun  Gfoon,  supra. 

Coipisel  may  be  appointed  ad  hoc  to  prosecute  cases  at  a  session  of 
the  County  Court  Judge's  Criminal  Court  without  any  formal  appoint- 
ment being  produced  or  proved  at  the  trial.  The  authority  may  be 
merely  by  telegram  or  telephone  message  and  on  counsel  stating  that 
he  appears  for  the  Crown  it  is  competent  for  the  judge  to  recognize 
his  appointment  as  prosecuting  officer^  and  to  act  upon  the  charge  pre- 
ferred by  him  if  it  is  within  the  depositions.  B.  v.  Jun  Goon,  10 
W.W.B.  24. 

Prisoner  may  he  hailed  whether  electing  for  or  against  speedy 
«rfaZ]— Code  sees.  836,  837. 

Form  of  record  when  the  prisoner  pleads  guilty] — Code  form  60, 
following  sec.  1152. 

Sentence  may  include  costs  and  expenses] — See  sec.  1044. 

Defects  of  form] — The  omission  to  affix  a  law  stamp  to  a  warrant 
of  arrest  would  not  affect  the  validity  of  the  proceedings  subsequent 
to  the  execution  of  the  same,  the  defect,  if  any,  being  cured  by  see.  669 
of  the  Code.    B.  v.  Hamelin,  16  Que.  K.B.  501,  13  Can.  Cr.  Cas.  333. 

The  accused  who  has  pleaded  to  the  information,  given  security  for 
his  appearance  and  asked  for  a  speedy  trial  cannot  attack  the  legality 
of  his  arrest  on  the  ground  that  the  warrant  does  not  bear  law  stamps 
under  the  Quebec  tariff,  and  if  the  proceedings  are  instituted  by  the 
Crown  no  stamps  are  required.  B.  v.  Bodrigue,  9  Que.  P.B.  122,  IS 
Can.  Cr.  Cas.  249. 
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Where  the  informatioii  whieh  preceded  the  preliminary  enqoirr 
was  used  in  place  of  a  formal  "  charge "  on  a  speedy  trial,  and  the 
accused  moved  to  quash  it  as  such,  he  thereby  treats  it  as  a  <i«  facto 
charge  and  cannot  object  to  the  lack  of  a  formal  document,  at  least 
where  no  prejudice  is  shown.  B.  v.  Daigle,  23  Can.  Gr.  Gas.  92,  18 
D.L.B.  56. 

Annexing  a  new  count  written  on  a  separate  paper  to  the  formal 
charge  signed  by  the  prosecuting  officer  is  sufficient  where  done  by  such 
officer  to  incorporate  the  new  count  in  the  formal  charge  upon  an 
amendment  made  by  leave  of  the  trial  judge.  A  speedy  trial  on  the 
new  count  to  which  the  accused  gave  his  consent  to  speedy  trial  and 
pleaded  will  not  be  set  aside  for  alleged  informality  in,  or  lack  of 
signature  of  the  prosecuting  officer  under  such  circumstances.  B.  t. 
Wilson,  22  Can.  Gr.  Cas.  161,  5  W.W.B.  620,  26  W.L.B.  148  (Sask.). 

Demand  of  Jury  trIaL — Be-electloii« — Procedure  thereon. 

828.  If  the  prisoner  on  being  brought  before  the  prosecuting 
officer  or  before  the  judge  as  aforesaid  demande  a  trial  by  jury, 
he  shall  be  remanded  to  gaol. 

2.  Any  prisoner  who  has  elected  to  be  tried  by  jury  may, 
notwithstanding  such  election,  at  any  time  before  such  trial  ha<; 
commenced,  and  whether  an  indictment  has  been  preferred 
against  him  or  not,  notify  the  sheriff  that  he  desires  to  re-elect, 
and  it  shall  thereupon  be  the  duty  of  the  sheriff  and  judge  or 
prosecuting  otlieer  to  proceed  as  directed  by  sec.  826. 

3.  Thereafter  unless  the  judge,  or  the  prosecuting  officer  acting 
under  subsection  2  of  sec.  826,  is  of  opinion  that  it  would  not  be 
in  the  interests  of  justice  that  the  prisoner  should  be  allowed 
lo  make  a  second  election,  the  prisoner  shall  be  proceeded  against 
as  if  his  said  first  election  had  not  been  made. 

4.  Prorided  that  if  an  indictment  has  been  preferred  against 
tlie  prisoner  the  consent  of  the  prosecuting  officer  shall  be  neces- 
sary to  a  re-election,  and  in  such  case  the  sheriff  shall  take  nc 
action  upon  being  notified  of  the  prisoner's  desire  to  re-elect 
uDless  such  consent  is  given  in  writing. 

Origin]— 8-9  Edw.  VII,  Can.,  ch.  9,  sec.  2 ;  sec.  767,  Code  of  1892. 

When  re-election  permissible} — ^Under  the  Speedy  Trials  Act,  as  it 
was  originally  passed,  it  was  held  in  Ontario  that  a  person  arraigned 
before  a  county  court  judge  and  electing  against  a  speedy  trial 
without  a  jury,  had  no  absolute  right,  after  being  remanded,  of 
re-election:  Reg.  v.  Ballard  (1897),  1  Can.  Gr.  Gas.  96,  28  Ont.  E.  489; 
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while  in  British  Columbia  a  different  view  prevailed.  There  it  was 
lield  that  a  prisoner  who  had  elected  to  be  tried  by  a  jury  might  after- 
wards re-elect  in  favour  of  a  speedy  trial  on  application  for  kave  to 
abandon  his  former  election:  B.  v.  Prevost  (1895),  4  B.C.B.  326. 

Then  Parliament,  by  the  amendment  of  1900,  obviously  for  the 
purpose  of  overcoming  these  conflicting  decisions,  passed  the  section 
which  is  now  sub-sec.  2  of  sec.  828  of  the  Criminal  Code.  While  a 
prisoner  who  has  elected  to  be  tried  by  a  jury  has  the  right  of  re^ 
electing  in  favour  of  a  speedy  trial  without  a  jury,  the  converse  of  the 
proposition  is  not  true ;  a  prisoner  who  has  elected  in  favow  of  a  speedy 
trial  without  a  jury  is  not  given  the  right  of  abandoning  the  election 
so  made  and  re-electing  to  be  tried  by  a  jury  in  the  ordinary  way 
before  the  court  having  criminal  jurisdiction.  Sub-see.  2  of  see.  828 
gives  the  accused  the  right  of  re-election  only  in  case  his  first  election 
was  for  trial  by  jury,  and  an  election  to  be  tried  by  a  judge  without 
a  jury  having  once  been  made  cannot  be  withdrawn*  K.  v^  Keefer^*  5 
Can.  Cr.  Cas.  122,  2  O.L.R.  572;  E.  v.  Howe,  42  N.B.R.  378,  24- Can. 
Cr.  Cas.  215. 

At  any  time  before  such  trial  has  "  commenced  "] — Sec.  828,  sub-sec. 
2  provides  that  he  may  exercise  "the  election  at  any  time  before  such 
trial  has  commenced." 

In  the  sense  of  the  common  law  the  arraignment  of  the  prisoner 
constitutes  no  part  of  the  trial.  It  is  a  preliminary  proceeding  and, 
until  the  party  has  pleaded,  it  cannot  be  ascertained  whether  there  will 
be  any  trial  or  not.  Be  Walsh  (R.  v.  County  Judge's  Criminal  Court), 
48  N.S.B.  1,  23  Can.  Cr.  Cas.  7;  Oiroux  v.  The  King,  (1^17)  56  S.C.B. 
63,  29  Can.  Cr.  Cas.  258. 

Whether  an  indictment  has  been  "  preferred  "  or  not^ — In  JBe  Walsh 
(B.  V.  County  Court),  48  N.S.R.  1,  23  Can.  Cr.  Cae.  7,  it  was  said; 
**  This  section  provides  that  re-election  may  be  made  after  an  indict- 
ment has  been  '  preferred '  and  I  think  also  after  it  has  been  found, 
because  it  may  be  after  indictment  preferred,  and  at  any  time  before 
the  trial  has  commenced.  There  is,  of  course,  an  intervening  time 
between  the  finding  of  the  indictment  and  the  commencement  of'  the 
trial;  the  trial  cannot  commence  until  after  the  prisoner  has  ^eaded, 
and  the  re-election  may  be  at  any  time  before  the  commencement  of 
the  trial."     (23  Can.  Cr.  Cas.  21). 

If  the  accused  has  elected  speedy  trial  and  before  the  trial  has 
begun  in  the  county  judge's  criminal  court  he  is  arraigned  on  the  same 
charge  in  the  jury  court  on  the  indictment  found  against  him  while  he 
was  out  on  bail,  the  accused  may  object  to  plead  on  the  ground  of.  his 
prior  election  of  speedy  trial,  and  the  jury  court  thereupon  may  post- 
pone the  arraignment  to  the  next  sittings  pending  the  speedy  trial  be- 
fore the  county  court  judge  so  that  the  accused  may  plead  the  result 
of  the  speedy  trial  in  answer  to  the  indictment;  B.  v.  Thompson,  14 
Can.  Cr.  Cas.  27,  17  Man.  B.  608;  or  quash  the  indictment  on  due  proof 
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appearing  that  an  election  had  been  regularly  made  and  so  gaTe  exclu- 
sive jurisdiction  to  the  oonnty  judge's  court  to  try  the  offence.  See 
B.  V.  Burke,  24  Ont.  B.  64;  Giroux  v.  The  King,  (1917)  56  S.C.B.  63, 
29  Can.  Or.  Cas.  268. 

Cases  under  prior  law:  B.  v.  Gibson,  29  N.S.B.  4,  3  Can.  Cr.  Cas. 
451;  B.  V.  Lawrence,  5  B.C.R.  160,  1  Can.  Cr.  Cas.  295;  R.  v.  Wencr, 
12  Que.  K.B.  820,  6  Can.  Cr.  Cas.  406;  B.  v.  Komiensky  (No.  2)  12 
Que.  K.B.  329,  7  Can.  Cr.  Cas.  27;  B.  v.  Komiensky  *  (No.  1)  6  Can. 
Cr.  Cas.  524. 

Consent  of  prosecuting  offleer  to  a  re-election  after  electing  a  jury 
*rk»l]-*~The  proviso  which  for  convenience  of  reference  is  here  num 
bered  (4)  was  added  by  the  statute  8-9  Edw.  VII,  Can.,  ch.  9,  sec.  2 
but  was  given  no  number  although  it  manifestly  would  not  be  limited 
to  sub-sec.  (3). 

Persons  Jointly  aeensed* 

829.  If  one  of  two  or  more  prisoners  charged  with  the  same 
offence  demands  a  trial  by  jury,  and  the  other  or  others  consent 
to  be  tried  by  the  judge  without  a  jury,  the  judge,  in  his  dis- 
cretion, may  remand  all  the  said  prisoners  to  gaol  to  await  trial 
by  a  jury. 

Orii^w]— See.  768,  Code  of  1892 ;  52  Vict.,  Can.,  ch.  47,  sec.  8. 

Election  under  Parts  XYI  or  XYIIr— Be-electlon* 

830.  If  under  Part  XVT  or  Part  XVII  any  i>ersoii  has 
been  asked  to  elect  whether  he  would  be  tried  by  the  magistrate 
or  justices,  as  the  case  may  be,  or  before  a  jury,  and  he  has 
elected  to  be  tried  by  a  jury,  and  if  such  election  is  stated  in  the 
warrant  of  committal  for  trial,  the  sheriff,  prosecuting  officer 
or  judge  shall  not  be  required  to  take  the  proceedings  directed 
by  this  Part. 

2.  If  such  person,  after  his  said  election  to  be  tried  by  a  jury 
has  been  committed  for  trial  he  may,  at  any  time  before  the 
regular  term  or  sittings  of  the  court  at  which  such  trial  by  jury 
would  take  place,  notify  tlie  sheriflE  that  he  desires  to  re-elect. 

3.  In  auch  case  it  shall  be  the  duty  of  the  sheriff  to  proceed 
as  directed  by  sec.  826,  and  thereafter  the  person  so  committed 
shall  be  proceeded  against  as  if  his  said  election  in  the  first 
instance  had  not  been  made. 

Oriptn]— Bee.   769,  Code  of   1892;    52  Vict.,  Can.,  ch.  47,  sec.  9, 
53  Vict.,  Can.,  ch.  37,  sec.  30. 
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Effect  of  prior  election  of  mode  of  triall — ^Ia  the  cm6  of  theft  by 
juveniles  under  the  age  of  16,  prosecuted  under  Pact  XYII,  the  option 
of  the  accused  or  of  his  parent  or  guardian  is,  in  the  tenns  of  Code 
sec.  807,.  to  be  that  he  objects  to  the  justices  deciding  upon  the 
charge.  The  statutor>'  caution  given  by  the  justices  is  an  invitation 
to  hear  the  defence,  but  accompanied  by  notice  that  if  the  accused 
wisbeR  to  be  tri^d  by  a  jury  he  must  "  object;  now.*'  .  I^iJi^wi^ft  beff le 
the  amendmeut  made  by  8-9  Edw.  VII,  ch.  9,  sec.  2  to  Co^e  sec.  778, 
the  election  on  a  summary  trial  arraignment  under  Part  X\1  was  for 
or  against  a  jury  trial  but  is  now  either  for  trial  by  the  magistrate 
without  a  jury  or  for  trial  "in  the  ordinary  way  by  the  court  having 
criminal  jurisdiction." 

Formerly  the  accused  might  first  elect  trial  by  a  jury  when  before 
the  magistrate  and  later  elect  trial  without  a  jury  when  arraigned 
before  .  the  district  judge's  criminal  court.  Sec.  785  in  Part 
XVI  still  refers  to  an  election  to  be  "tried  before  a  jury,"  in  the 
clause  directing  the  magistrate  to  proceed  with  a  preliminary  enquiry, 
but  this  is  probably  due  to  the  appropriate  amendment  of  that  section 
being  ovcrlooke<l  when  the  amendment  of  se&  778  was  made  by  8*9 
Edw.  VII,  ch.  9.  Under  sec.  778,  as  amended,  the  magistrate  is  not 
empowered  to  take  a  more  limited  election  of  th^  accused  to  be  tried 
by  a  jury  as  distinct  from  the  election  to  be  tried  by  "  a  court  having 
criminal  jurisdiction."  Code  sec.  778;  R.  v.  Price  and  Burnett'  (1914) 
7  W.W.B.  621,  25  Man.  a  26,  30  WX.B.  1,  23  Can.  Cr.  Cas.  285;  and 
see  B.  V.  Thompson,  17  Man.  R.  608,  14  Can.  Cr.  Caa.  27.  An  accused 
person,  whose  election  is  taken  under  sec.  778  as  amended,  must  be 
dealt  with  as  provided  by  sees.  825  and  827  without  regard  to  sec.  830. 
Even  the  finding  of  an  indictment  on  the  charge  will  not  bar  the  right 
to  make  an  "election"  of  a  speedy  trial;  Qiroux  v.  The  King,  (1917) 
56  S.C.B.  63,  29  Can.  Cr.  Cas.  258;  but  if  the  accused  has  once  made 
an  election  for  a  jury  trial  when  arraigned  under  P^rt  ^VIII  he  may 
re-elect  for  a  "  speedy  trial "  only  in  the  event  of  his  obtaining  the 
written  consent  of  the  prosecuting  officer.    Code  sec.  828  (4). 

CoBilnnance  of  proceedlngH  before  another  Jndge* 

831.  Proceedings  under  this  Part  commenced  l)efore  any 
judge  may,  where  Bueh  judjj^e  is  for  any  reason  unable  to  act,  be 
continued  before  any  other  judge  competent  to  try  prifioners 
under  this  Part  in  tlie  same  judicial  district,  and  such  last 
mentioned  judge  shall  have  the  same  powers  with  respect  to  such 
proceedings  as  if  such  proceedings  had  been  commenced  before 
him,  and  may  cause  such  portion  of  the  proceedings  to  be  re- 
peated before  him  as  lie  shall  deem  necessary. 

Ori^n]— Sec.  770,  Code  of  1892;  53  Vict.,  Can.,  ch.  37,  sec.  30. 
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Substitution  of  another  judge  where  trial  judge  unable  to  act} — 
Amongst  other  proceedings  which  sec.  831  validates,  is  the  enforcenicmt 
of  a  conviction  which  had  been  stayed  pending  the  hearing  of  an 
appeal  taken  on  a  case  reserved.  B.  v.  Brooks,  9  B.C.R.  13,  5  Can.  Cr. 
Cas.  372. 

Electfon  after  magistrate  has  deellned  to  try  under  Parts  XYI  or 
XYIL 

832.  If,  on  the  trial  under  Part  XVI  or  Part  XVII  of  aiiv 
person  charged  with  an  offence  triable  under  the  provisions  of 
this  Part,  the  magistrate  or  justices  decide  not  to  try  the  same 
summarily,  but  commit  such  person  for  trial,  such  person  may 
afterwards,  with  his  own  consent,  be  tried  under  the  provisions 
of  this  Part. 

Origin]— Sec.  771,  Code  of  1892;  52  Vict.,  Can.,  ch.  47,  sec.  10. 
Where  magistrate  has  declined  to  try  summarilyl — See   sees.    7S4 
(Part  XVI)  and  808  (Part  XVII). 

Trial  of  accused. — Form  of  record. 

833.  If  the  prisoner  upon  being  arraigned  under  this  Part 
consents  as  aforesaid  and  pleads  not  guilty  the  judge  shall  ap- 
point an  early  day,  or  the  same  day,  for  his  trial,  and  the  prose- 
cuting officer  shall  subpoena  the  witnesses  named  in  the  deposi- 
tions, or  such  of  them  and  such  other  witnesses  as  he  thinks 
requisite  to  prove  the  charge,  to  attend  at  the  time  appointed 
for  such  trial,  and  the  judge  may  proceed  to  try  such  prisoner, 
and  if  he  be  found  guilty  sentence  as  aforesaid  shall  be  passed 
upon  him. 

2.  If  he  be  found  not  guilty  the  judge  shall  immediately 
discharge  him  from  custody,  so  far  as  respects  the  charge  in 
question. 

3.  The  prosecuting  officer  in  such  case  shall  draw  up  a  record 
Hjs  nearly  as  may  be  in  form  61. 

Ort^tn]— Sec.  772,  Code  of  1892;  52  Vict.,  Can.,  ch.  47,  sec.  11. 

Private  prosecutor  has  no  statusi — In  Rex  v.  Gilmore  ^1903),  7  Can. 
Cr.  Cas.  219,  6  O.L.R.  286,  it  was  decided  that  a  private  prosecutor 
was  "  no  party  to  "  a  prosecution  in  the  county  court  judge's  criminal 
court  for  perjury,  "nor  indeed  bound  by  any  judgment  that  may  bo 
made  in  it,"  and  that,  though  *'  he  may,  with  the  consent  of  the  profier 
authorities,  proceed  in  the  name  of  the  Sovereign,"  he  has  "against 
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tlie  will  of  both  parties  "  (i.0.,  the  Crown  tuid  the  acoused)  *'  no  power 
over,  or  voice  in,  the  proseeution."  To  the  same  effect  is  the  decision 
in  B.  V.  Clark  (1904)  9  Can.  Cr.  Cas.  925  (N.S.) ;  and  see  B.  v.  Fraser, 
30  OX.B.  598,  23  Can.  Cr.  Cas.  140. 

Towers  of  court] — The  judge  of  the  county  court  judge's  criminal 
court  is  fully  invested  in  relation  to  the  criminal  jurisdiction  of  that 
court  with  all  the  powers  which  a  judge  of  the  supreme  court  would 
have  in  exercising  the  criminal  jurisdiction  of  the  supreme  court.  B.  v. 
Burke,  1  Can.  Cr.  Cas.  539,  545.  And  by  sec.  839  the  judge  has  all  the 
powers  of  amendment  which  are  possessed  by  any  court  before  which 
an  indictment  may  be  tried. 

The  judge  trying  the  case  without  a  jury  is  entitled  to  make  the 
like  inferences  from  the  evidence  as  a  jury  might  make.  B.  v.  Ward 
(1914)  48  N.S.B.  204,  24  Can.  Cr.  Cas.  75. 

Code  sec.  889  authorizes  an  amendment  of  the  count  in  an  indictment 
in  certain  cases  of  variance  if  the  accused  has  not  been  misled  or  preju- 
diced by  the  variance.  But  if  the  amendment  sought  to  be  made  h&s 
no  reference  to  the  same  transaction  and  makes  the  charge  a  quite 
different  one  from  that  on  which  the  accused  gave  his  election  for 
trial,  he  must  again  be  put  to  his  election  on  such  new  charge.  B.  v. 
Lacelle,  11  O.L.B.  74,  10  Can.  Cr.  Cas.  229. 

Sentence  in  excess  of  legal  limit] — Because  of  the  limitations  of  the 
Habeas  Corpus  Act  in  respect  of  commitments  in  execution  from  a 
court  of  record  (sec.  824),  the  procedure  by  habeas  corpus  is  not 
applicable  to  the  reversal  or  correction  (sec.  1120)  of  the  illegal 
sentence.  The  proper  remedy  is  that  of  an  appeal  by  reserved  case  or 
case  stated  under  sec.  1013  et  seq.  B.  v.  Kavanagh,  5  Can.  Cr.  Cas. 
507  (N.S.). 

Jurisdicftion  at  place  of  commitment  although  not  locality  of 
offence]— In  B.  v.  Tetrault,  11  W.L.B.  305,  17  Can.  Cr.  Cas.  259  (Sask.) 
it  was  held  that  the  place  of  election  for  speedy  trial  is  the  district 
to  the  gaol  of  which  the  accused  has  legally  been  committed  on  the 
preliminary  enquiry;  this  is  not  necessarily  the  district  in  which  the 
offence  was  committed.  B.  v.  Harrison  [1918]  1  W.W.B.  12,  10  Sask. 
L.B.  436,  29  Can.  Cr.  Cas.  159;  B.  v.  Anderson  [1918]  1  W.W.B.  12, 
29  Can.  Cr.  Cas.  176;  B.  v.  Lynn,  4  Sask.  L.B.  324,  16  W.L.B.  924^ 
19  Can.  Cr.  Cas.  129. 

Intermixing  of  trials]— Bee  B.  v.  McBemy,  26  N.S.B.  327,  3  Can. 
Cr.  Cas.  339 ;  B.  v.  Burke,  36  N.S.B.  408,  8  Can.  Cr.  Cas.  14.  B.  v.  Sing, 
9  B.C.B.  254,  6  Can.  Cr.  Cas.  156;  B.  v.  Bullock,  6  O.L.B.  663,  8  Can. 
Cr.  Cas.  8;  B.  v.  Beid,  12  Can.  Cr.  Cas.  352  (N.S.). 

Where  there  are  two  or  more  charges  against  the  same  person  tu 
be  tried  before  the  same  county  judge  under  the  speedy  trials  clauses 
it  is  desirable  that  the  practice  should  bo  to  dispose  of  one  before 
taking  evidence  in  the  other.  B.  v.  Iman  Din,  15  B.C.B.  476,  IS  Can.  Cr. 
Cas.  82.    The  fact  that  evidence  was  adduced  on  a  trial  upon  a  second 
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eharge  before  the  first  charge  pending  before  (the  same  eonntj  jadge 
was  finally  disposed  of,  is  not  of  itself  ground  for  setting  aside  the 
first  conviction.  Whether  or  not  the  trials  have  been  intermixed  so  as 
to  invalidate  a  conviction  is  a  question  depending  upon  the  special 
circumstances  relied  upon  to  show  that  the  accused  has  been  prejudiced 
by  that  mode  of  procedure.  R»  v.  Iroan  Din,  18  Can.  Cr.  Caa.  82,  15 
B.C.B.  476.  The  accused  is  prejudiced  if  the  evidence  on  the  one 
charge  has  been  taken  into  consideration  in  finding  him  guilty  on  l^fae 
other.  B.  V.  McBerny,  26  N.B.R.  H27.  As  to  accepting  the  certificate 
of  the  trial  judge  that  he  was  not  so  infiuenced,  the  authorities  are 
in  conflict.  See  B.  v.  Iman  Din,  supra;  B.  v.  Bullock,  6  O.L.B.  633,  8 
Can.  Cr.  Cas.  8;  B.  v.  Fry,  (1898)  19  Cox  CX5.  135,  67  L.J.Q.B.  712. 
For  cases  as  to  intermixing  trials  of  summary  conviction  matters,  see 
note  to  Code  sec.  710. 

Upon  several  charges  of  perjury  in  respect  of  one  affidavit,  the 
judge  is  bound  to  regard  the  whole  affidavit  as  the  sworn  statement 
in  respect  of  each  charge,  and  should  not  treat  each  paragraph  of  the 
affidavit  as  an  entire  statement  independently  of  the  other  paragraphs, 
as  the  one  may  qualify  or  explain  the  other.  B.  v.  Cohon  (or  Cohn),  36 
N.S.B.  240,  6  Can.  Cr.  Cas.  386. 

//  found  guilty  senten^^e  **  as  aforesaid^'  shall  he  passed] — ^This 
refers  to  the  procedure  under  sec.  827  in  case  the  accused  had  pleaded 
guilty.  By  sub-sec.  (4)  of  sec.  827,  the  judge  shall  pass  the  "  sentence 
of  the  law"  on  the  prisoner,  and  the  sentence  is  to  have  the  same 
effect  as  if  passed  by  a  court  having  jurisdiction  to  try  the  offence 
in  the  ordinary  way. 

Sentence  may  include  costs  and  expenses! — See  sec.  1044. 

Uncharged  crime  not  to  be  considered  in  sentence] — ^In  sentencing  a 
defendant  found  guilty  of  an  offence,  the  judge  should  not  increase 
the  sentence  because  he  considers  the  defendant  gvilty  of  some  other 
offence  with  which  he  has  not  been  charged.  B.  v.  Bright,  [1916]  2 
K.B.  441;  B.  v.  Harris,  30  Can.  Cr.  Cas.  13  (Ont.). 

Form  of  record  when  the  prisoner  pleads  not  //MtWy]— Code  form  61, 
following  sec.  1152. 

Preferrlnir  charges  other  than  those  for  which  accused  Is  committed. 

834.  The  prosecuting  oflicer  may,  with  the  consent  of  the 
judge,  prefer  against  the  prisoner  a  charge  for  any  offence  for 
which  he  may  be  tried  under  the  provisions  of  this  Part  other 
than  the  charge  for  which  he  luvs  been  committed  to  jail  for  trial 
or  bound  over,  although  such  charge  does  not  appear  or  is  not 
mentioned  in  the  depositions  u])on  which  the  prisoner  was  com- 
mitted or  ifi  for  a  wlioUy  distinct  and  unconnected  offence: 
Provided  that  tlie  prisoner  shall  not  be  tried  under  this  Part  or 
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upon  any  such  additional  charge  unless  with  his  consent  obtained 
as  hereinbefore  provided. 

2.  Any  such  charge  may  thereupon  be  dealt  with,  prosecuted 
and  disposed  of,  and  the  prisoner  may  be  remanded,  held  for 
trial  or  admitted  to  bail  thereon,  in  all  respects  as  if  such  charge 
had  been  the  one  upon  which  the  prisoner  was  committed  ior 
trial. 

Origin]— Sqc.  773,  Code  of  1892;  52  Vict.,  Can.,  ch.  47,  sec.  12. 

Consent  of  judge  to  prefer  a  new  ehargel — This  consent  mu9t  bo 
obtained  before  the  charge  is  preferred.  R.  v.  Cohon,  (1903)  36  N.S.B. 
240,  6  Can.  Cr.  Cas.  386.  The  right  to  add  a  second  count  for  another 
offence  is  not  dependent  upon  the  Arst  count  being  proved.  B.  v. 
Stickler,  (1910)  16  Can.  Cr.  Cas.  45  (B.C.). 

Consent  to  tr%<il  on  new  charge] — ^The  proviso  added  to  the  new 
sub-sec.  (1)  by  the  amendment  of  1909  makes  it  clear  that  the  prisoner's 
consent  must  be  obtained  in  respect  of  the  added  or  substituted  charge 
under  the  formalities  of  sec.  827.  If  he  refuses  so  to  be  tried  he  must 
remain  in  custody  or  under  bail,  as  the  court  decides,  to  be  tried  in  the 
ordinary  way  by  the  court  .having  criminal  jurisdiction  (sec  827)  (1); 
that  is,  with  a  jury.  He  is  iu  that  event  to  be  held  for  trial  or 
admitted  to  bail  in  all  respects  as  if  such  charge  had  been  the  one 
upon  which  ho  was  committed  for  trial;  sec.  834  (2);  and  an  indict- 
ment preferred  against  him  under  sees.  872  and  873,  or  in  Alberta  or 
Saskatchewan  a  formal  charge  in  lieu  of  an  indictment.  It  is  a  matter 
of  precaution  in  case  of  such  new  charge  going  to  the  jury  court  to 
obtain  the  consent  under  sec.  873  of  the  judge  presiding  over  such 
court  to  the,  preferring  of  the  indictment  notwithstanding  the  consent 
already  obtained  in  the  county  judge's  criminal  court  under  sec.  834. 
For  cases  prior  to  the  1909  amendment  reference  may  be  made  to  B.  v. 
Carri^re,  6  Can.  Cr.  Cas.  5,  14  Man.  L.R.  52;  B.  v.  Douglas,  12  Can. 
Cr.  Cas.  120,  16  Man.  B.  345.  B.  v.  Lonar,  25  N.S.B.  124;  B.  v. 
Morgan,  2  B.C.B.  829;  B.  v.  Smith,  25  N.8.B.  138;  Cornwall  v.  The 
Queen,  33  U.C.Q.B.  119  (Ont.)  ;  Goodman  v.  The  Queen  (1883)  3  Ont. 
R.  18;  B.  V.  Clark,  9  Can.  Cr.  Cas.  125;  B.  v.  Wener,  12  Que.  K.B.  320, 
6  Can.  Cr.  Cas.  p.  406.  The  charge  which  may  be  added  or  substituted 
under  that  section  and  })e  tried  by  defendant's  consent  to  speedy  trial 
is  not  necessarily  one  which  is  cognate  to  the  one  for  which  the  accused 
was  committed  or  bailed,  but  may  be  for  an  offence  wholly  discon- 
nected therewith  under  the  present  sec.  8'U.  In  this  respect,  B.  v. 
Wener,  supra,  is  superseded.  • 

Powers  of  Judge  on  trial. 

835.  Tlio  judge  sliall,  in  any  case  tried  before  him,  have  the 
same  power  ds  to  acquitting  or  convicting,  or  convicting  of  any 
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other  offence  than  that  charged,  as  a  jury  would  have  in  case 
the  prisoner  were  tried  by  a  court  having  jurisdiction  to  try 
the  offence  in  the  ordinary  way,  and  may  render  any  verdict 
which  might  be  rendered  by  a  jury  upon  a  trial  at  a  sitting  of 
any  such  court. 

Origin]— Sec.  774,  Code  of  1892;  52  Vict.,  Can.,  ch.  47,  sec.  13. 

Adjourning  the  trial] — Code  sec.  839. 

Amending  the  charge] — Code  sec.  839. 

Autrefois  oonviot  or  awtrefoia  acquit] — Code  sees.  905-909;  B.  v. 
Taylor,  (1914)  5  W.W.R.  1105,  7  Alta.  L.E.  72,  22  Can.  Cr.  Gas.  234, 
26  W.L.B.  652;  R.  v.  Clark,  9  Can.  Cr.  Cas.  125. 

Conviction  for  lesser  offence  proved] — Code  sec.  951. 

Conviction  for  attempt  proved] — Code  sec.  949. 

Conviction  where  attempt  charged  and  full  offence  proved] — Code 

sec.  950. 

Cattle  stealing] — The  conviction  may  be  for  the  lesser  offence  (sec. 
392)  of  fraudulent  dealing  with  cattle. 

Trial  of  joint  receivers  of  stolen  goods] — Code  sec.  954. 

View] — Code  sec.  958. 

Beserved  case  from  county  court  judge's  criminal  court] — It  is  not 
competent  for  the  judge  to  submit  the  question  '*  whether  there  is  any 
legal  evidence  to  sustain  the  conviction  "  and  send  up  the  whole  evidence 
for  the  court  of  appeal  to  review.  He  may  state  the  effect  of  evi- 
dence given  to  sustain  a  certain  charge  or  give  the  material  part  of  it^ 
and  reserve  a  question  as  to  its  sufficiency  in  point  of  law  to  convict, 
but  it  was  never  contemplated  that  he  could  send  up  the  whole  body  of 
the  evidence,  and  ask  if  that  evidence  is  sufficient  to  convict.  B.  v. 
Cohon,  36  N.8.B.  240,  6  Can.  Cr.  Cas.  386. 

The  question  reserved  cannot  be  whether  the  judge  has  come  to  a 
proper  conclusion  on  the  evidence;  but  he  may  ask  a  question  in  this 
form :  "  Was  there  any  evidence  upon  which  the  prisoner  could  properly 
be  convicted?"  B.  v.  McBrady,  (1919)  15  O.W.N.  369.  The  question 
should  not  be  whether  the  trial  judge  "was  right  in  law  and  on  the 
evidence  "  in  finding  the  accused  guilty.  B.  v.  McBrady,  supra.  Where 
certain  findings  of  fact  are  made  by  the  judge  and  a  c-onviction  entered 
thereon  the  appellate  court  on  a  case  reserved  may  decide  that  upon 
the  fiudingH  the  verdict  should  have  been  an  acquittal,  and  in  that  case 
the  appellate  court  may  order  a  verdict  to  be  entered  accordingly. 
B.  V.  Ayoup,  39  N.B.B.  598,  16  Can.  Cr.  Cas.  375. 

Penitentiary  sentence] — On  a  sentence  to  a  penitentiary  the  authority 
of  the  sheriff  to  take  the  prisoner  there  and  of  the  warden  to  receive 
him  is  a  certified  copy  of  the  sentence  taken  from  the  minutes  of  the 
court  which  imposed  it.  The  certified  copy  need  not  contain  all  the 
averments  necessary  in  describing  the  offence  in  an  indictment  and  the 

1160 


Speedy  Tbials  [§M5] 

venue  in  the  absence  of  any  other  appearing  will  be  presuoied  to  b9 
that  indicated  by  the  name  of  the  county  in  the  margin.  Smithenuin  v. 
The  King,  35  S.C.B.  490,  "9  Can.  Cr.  Cas.  17,  affirming  ex  parte  Smithe- 
man,  35  S.C.B.  189,  9  Can.  Cr.  Cas.  10. 

Ball  If  trial  by  Judge. 

836.  If  the  prisoner  elects  to  be  tried  by  a  judge  without  the 
intervention  of  a  jury  the  judge  may,  in  his  discretion,  admit 
}iim  to  bail  to  appear  for  his  trial,  and  extend  the  bail,  from 
time  to  time,  in  case  the  court  be  adjourned  or  there  is  any 
other  reason  therefor. 

2.  Such  bail  may  be  entered  into  and  perfected  before  the 
clerk  of  the  court. 

Origin]— Sec.  775,  Code  of  1892;  52  Vict.,  Can.,  ch.  47,  sec.  14. 

Ontario  tariff  for  Clerks  of  the  Teace'^ — 
(13.)  Every  recognizance  to  appear  $0.50 

Warrant  for  arrest  of  prisoner  out  on  balL 

836a.  Whenever  a  prisoner  who  has  been  admitted  to  bail 
])ursuant  to  sec.  836,  does  not  appear  at  the  time  mentioned  iij 
the  recognizance  or  to  which  the  court  is  adjourned,  the  judge 
may  issue  a  warrant  for  his  apprehension  which  may  be  executed 
in  any  part  of  Canada. 

Origin]— 8-9  Edw.  VII,  Can.,  ch.  9,  sec.  2. 

Bench  wotrant  on  non-appearance  of  person  hailedl — This  section 
added  in  1909  is  intended  to  enable  a  speedy  trial  judge  to  issue  a 
bench  warrant  where  a  prisoner  admitted  to  bail  does  not  appear,  it 
having  been  doubted  whether  he  formerly  had  that  power. 

Ontario  tariff  for  Clerks  of  the  Teace^ — 

(14.)    Calling  parties  on  their  recognizance  and  recording 

their  non-appearance.     For  each  person  caUed  $0.25 

Ball  if  trial  by  Jury. 

837.  If  a  prisoner  elects  to  be  tried  by  a  jury  the  judge  may, 
instead  of  remanding  him  to  gaol,  admit  him  to  bail,  to  appear 
for  trial  at  such  time  and  place  and  before  such  court  as  is 
determined  upon,  and  such  bail  may  be  entered  into  and  per- 
fected before  the  clerk  of  the  court. 

Ori^l-^ec.  776,  Code  of  1892;  52  Viet.,  Can.,  eh.  47,  see.  15. 
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AdJoHnment. 

838.  The  judge  may  adjourn  any  trial  from  time  to  time 
until  finally  terminated. 

Origin]— Sec.  777,  Code  of  1892 ;  52  Vict.,  Can.,  ch.  47,  sec.  16. 

Adjournment  of  speedy  trial] — ^An  adjournment  of  a  speedy  trial 
may  be  made  in  order  to  obtain  the  attendance  of  a  material  witness, 
although  the  party  applying  for  same  had  elected  to  proceed  without 
such  witness,  and  although  the  trial  had  commenced.  B.  v.  Gordon 
(1898)  6  B.C.B.  160,  2  Can.  Cr.  Cas.  141. 

But  a  speedy  trial  should  not  be  adjourned  at  the  request  of  the 
Crown,  simply  to  enable  the  prosecution  to  obtain  better  evidence  that 
a  witness  examined  on  the  preliminary  enquiry  is  absent  from  Canada 
so  as  to  admit  his  deposition  in  evidence.  B.  v.  Morgan  (1893)  2 
B.C.B.  329. 

Ontario  tariff  for  Sheriffs] — 

(45.)  Each  day's  attendance  at  an  adjournment  of  the 
County  (or  District)  Court  Judge's  Criminal  Court. 
In  each  case $2 .  00 

Not  more  than  $4  to  be  allowed  in  respect  of  the  same  day's  service. 

ff 

Powers  of  amendment. 

839.  The  judge  shall  have  all  the  powers  of  amendment 
which  are  possessed  by  any  court  before  which  an  indictment 
may  be  tried  under  this  Act. 

Origin]— Bee.  778,  Code  of  1892;  52  Vict.,  Can.,  ch.  47,  sec.  17. 

Powers  of  amendment] — If  a  new  charge  is  added  or  substituted,  the 
right  of  election  on  the  new  charge  must  be  given.  Code  sec.  834; 
B.  V.  Lacelle,  11  O.L.B.  74,  10  Can.  Cr.  Cas.  229,  6  O.W.B.  911. 

Reeognliance  to  prosecute  or  giro  eTldence.—- Notice  to  appear. 

840.  Any  recognizance  taken  under  sec.  692,  for  the  purpose 
of  binding  a  prosecutor  or  a  witness,  shall,  if  the  person  com- 
mitted for  trial  elects  to  be  tried  under  the  provisions  of  this 
Part,  be  obligatory  on  each  of  the  persons  bound  thereby,  as  to 
all  things  therein  mentioned  with  reference  to  the  trial  by  the 
judge  under  this  Part,  as  if  such  recognizance  had  been  origin- 
ally entered  into  for  the  doing  of  such  things  with  reference  to 
such  trial:  Provided  that  at  least  forty-eight  hours'  notice  in 
writing  shall  be  given,  either  personally  or  by  leaving  the  same 
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at  tlie  place  of  residence  of  the  persons  bound  by  such  recog- 
nizance as  therein  described,  to  appear  before  the  judge  at  the 
place  where  such  trial  is  to  be  had. 

Origi7i]—Sec.  779,  Code  of  1892;  53  Vict,  Can.,  ch.  37,  sec.  29. 

Becognieance  to  prosecute  or  give  evidence"} — See  sees.  688,  692, 
1094.  Sec.  840  refers  in  terms  only  to  sec.  692,.  and  it  is  an  open  ques- 
tion whether  a  private  prosecutor  who  has  b^n  bound  over  at  his  own 
request  when  the  magistrate  discharged  the  accused  and  who  thereafter 
has  preferred  an  indictment  by  leave  of  the  court,  may  not,  on  defend- 
ant's election  of  trial  under  Part  XVIII  without  a  jury,  consider  his 
obligation  under  his  recognizance  at  an  end.  He  may,  of  course,  be 
subpoenaed  by  the  Crown  prosecutor  to  give  evidence,  but  his  recog- 
nizance under  sec.  688  was  merely  to  "  prefer  and  prosecute  an^  indict- 
ment." If  the  recognizance  be  given  under  sec.  692,  then  sec.  840 
operates  as  a  statutory  extension  of  the  obligation  so  as  to  make  it 
apply  to  Part  XVIH  subject  to  the  proviso  it  contains.  It  is  at  least 
doubtful  whether  the  like  extension  can  be  attached  to  sec.  688. 

Witnesses  to  attend  throagtaont  triak— DefMilt  or  eentempt  of  eonrt. 

841.  Every  witness,  whether  on  behalf  of  the  prisoner  or 
against  him,  duly  summoned  or  subpoenaed  to  attend  and  give 
evidence  before  the  judge  sitting  on  any  such  trial  on  the  day 
appointed  for  the  same  shall  be  bound  to  attend  and  remain  in 
attendance  throughout  the  trial. 

2.  If  he  fails  so  to  attend  he  shall  be  held  guilty  of  contempt 
of  court,  and  may  be  proceeded  against  therefor  accordingly. 

Or*^tn]— Sec.  780,  Code  of  1892 ;  52  Vict.,  Can.,  ch.  47,  sec.  18. 

Warrant  may  Issue  for  witneasr— Detention  therennder  or  release 
on  recognfianee* — Contempt— Penalty*— Forms. 

842.  Upon  proof  to  the  satisfaction  of  the  judge  of  the  ser- 
vice of  a  subpceua,  upon  any  witness  who  fails  to  attend  before 
him  a^  required  by  such  subpoena,  and  upon  such  judge  being 
satisfied  that  the  presence  of  such  witness  before  him  is  indis- 
pensable to  the  ends  of  justice,  ho  may,  by  his  warrant,  cause 
the  said  witness  to  be  apprehended  and  forthwith  brought  before 
him  to  give  evidence  as  required  by  such  subpceua,  and  to  answer 
for  his  disregard  of  the  same. 

•  2.  Such  witness  may  be  detained  on  such  warrant  before  the 
said  judge,  or  in  the  common  gaol,  with  a  view  to  secure  his 
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presence  as  a  witness;  or,  in  the  discretion  of  the  judge,  such 
witness  may  be  released  on  recognizance  with  or  without  sure- 
ties, conditioned  for  his  appearance  to  give  evidence  as  therein 
mentioned,  and  to  answer  for  his  default  in  not  attending  npon 
the  said  subpa^na,  as  for  a  contempt. 

3.  The  judge  may,  in  a  summary  manner,  ejcamine  into  and 
dispose  of  the  cliarge  ol  contempt  against  any  such  witness  who, 
if  found  guilty  thereof,  may  be  fined  or  impri*4oned,  or  both, 
such  a  fine  not  to  exceed  one  huudred  dollars,  and  such  imprison- 
ment to  be  in  the  common  gaol,  with  or  without  hard  ia)K)ur. 
and  not  to  exceed  the  term  of  ninety  days,  and  he  may  also  be 
ordered  to  pay  the  costs  incident  to  the  execution  of  such  warrant 
and  of  his  detention  in  custody. 

4.  Such  warrant  may  be  in  form  62  and  the  conviction  for 
contempt  in  form  13,  and  the  same  shall  be  authority  to  the 
persons  and  oflBcers  therein  required  to  act  to  do  as  they  are 
therein,  redpectirely  directed. 

Origin]— Sec.  781,  Code  of  1892 ;  52  Vict.,  Can.,  ch.  47,  sec.  19. 

SuhpcBna  for  witnesses} — Code  sec.  833. 

Form  of  warrant  to  apprehend  witness} — Code  form  62,  following 
sec.  1152. 

Form  of  conviction  for  contempt} — Code  form  13,  following  sec 
1152. 


1154 


PARI    XIX. 

PKOCEDUIiE  BY  INDICTMENT. 

General  Provisions  as  to  Indictments. 

Bceordsy  etc^  need  not  be  on  parchment. 

843.  It  shall  not  be  neoespary  for  any  indictment  or  any 
record  or  document  relative  to  any  criminal  case  to  be  written 
on  parchment. 

Origin]— Sec.  608,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  103. 

The  indictment] — An  indictment  is  defined  to  be  a  written  accusa- 
tion of  an  offence  preferred  to  and  presented  upon  oath  as  true  by  a 
grand  jury  at  the  suit  of  the  Government.  If  the  grand  jury  are  satis- 
fled  of  the  truth  of  the  accusation,  they  write  on  the  back  of  the  bill 
"a  true  bill."  The  bill  is  then  said  to  be  found,  and  is  publicly  re- 
turned into  conrt;  the  party  stands  indicted,  and  may  then  be  required 
to  answer  the  charge  against  him.  B.  v.  Townsend,  3  Can.  Cr.  Cas.  29 
at  49,  28  N.S.B.  468. 

When  the  jury  have  made  the  indorsements  on  the  bills,  they  bring 
them  publicly  into  court,  and  the  clerk  of  the  court  calls  each  juryman 
by  name,  and  then  the  clerk  of  the  peace  or  assize  asks  the  jury 
whether  they  have  agreed  upon  any  bills,  and  bids  them  present  them 
to  the  court.  The  clerk  then  reads  over  the  name  of  the  offenders  and 
offences,  with  the  finding  of  the  jury,  which  is  either  "a  true  bill" 
or  "no  bill,"  as  the  case  may  be.  R.  v.  Townsend,  supra.  Unless  the 
context  otherwise  requires,  "  indictment "  includes  an  information  and 
presentment,  also  a  formal  charge  under  sec.  873a.  See  Code  see.  1 
(16).  It  also  includes  any  "record,"  i.e.,  the  written  charge  under 
seca.  825  and  827  of  Part  XVIII  (speedy  trials). 

It  is  a  privilege  of  the  Attorney-General  to  bring  before  the  grand 
jury  an  indictment  against  any  person  suspected  of  being  guilty  of  an 
offence,  and  that  without  there  having  been  any  preliminary  inquiry 
or  any  information  whatever  before  a  magistrate.    Code  see.  873. 

If  there  has  been  a  valid  commitment  for  trial,  an  indictment  may 
be  teeed  therenpon  and  preeented  to  the  grand  jnry.  The  grand  jurors 
hear  the  witnesses  upon  this  indictment  and  decide  whether  or  not  the 
accused  should  be  put  on  trial;  they  can  do  this  even  if  the  proceed- 
ings before  the  magistrate  at  the  preliminary  hearing  have  not  been 
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regular  in  every  respect.     R.  v.  Morin,   (1917)   26  Que.  K.B.  428,  28 
Can.  Cr.  Cas.  269. 

If  it  is  proposed  to  read  to  the  grand  jury  or  to  the  petit  jury,  on 
account  of  absence  or  illness  of  a  witness,  a  deposition  taken  at  the 
preliminary  hearing,  it  may  be  necessary  to  show  that  the  deposition 
has  been  regularly  taken,  but  for  other  purposes  it  is  too  late  to  object 
to  the  regularity  of  the  deposition  because  it  was  not  authenticated  by 
the  magistrate  and  the  stenographer  in  conformity  with  sec.  683,  if,  fol- 
lowing the  preliminary  hearing,  the  accused  made  option  under  Part 
XVIII  to  go  before  the  assizes  for  a  jury  trial.     R.  v.  Morin,  supra. 

Presentation  of  trtic  billl — The  mere  presentation  by  the  grand 
jurors  of  a  bill  forms  no  part  of  their  deliberations  and  determination. 
That  is  disposed  of  in  the  grand  jurors*  room  and  the  finding  there 
written  is  simply  handed  in  to  the  court.  Often  presiding  judges  direct 
that  the  foreman  alone  or  such  number  of  jurors  as  directed  may  do 
so,  without  the  whole  panel  appearing.  Veronneau  v.  The  King,  (1916) 
54  S.C.R.  7,  27  Can.  Cr.  Cas.  211,  216,  per  Idington,  J. 

Form  of  stating  offences  in  indictment] — See  Code  forms  63  and  64 
and  Code  sees.  852-857. 

Two  indictments  for  same  offence] — It  is  unusual  and  useless  to 
have  two  indictments  for  the  same  offence.  The  accused  can  complain 
of  this  and  demand  that  the  Crown  elect  between  the  two  indictments 
and  proceed  only  upon  one  of  them.  R.  v.  Morin,  (1917)  26  Que.  K.B. 
428,  28  Can.  Cr.  Cas.  269.  If  he  does  not  make  this  demand  the  accused 
cannot  escape  the  necessity  of  standing  trial  before  the  petit  jury 
because  one  of  the  two  indictments  has  not  been  withdrawn.  It  is 
certain  that  the  accused  cannot  undergo  two  trials  for  the  same 
offence.  If  the  Crown  thought  of  making  him  submit  to  a  new  trial 
upon  the  other  indictment,  the  accused  would  succeed  on  the  plea  of 
autrefois  acqttit  or  autrefois  convict,  R.  v.  Morin,  supra.  If  the 
accused  has  suffered  no  prejudice  from  the  fact  that  there  were  two 
indictments  upon  which  the  grand  jury  found  two  true  bills,  leave  to 
appeal  will  be  refused  where  there  has  been  a  trial  on  one  of  them 
only.    R.  V.  Morin,  supra. 

Special  provisions  governing  trials  in  Yukon  Territory] — See  the 
Yukon  Act,  R.S.C.  1906,  ch.  63,  as  amended  1907,  eh.  53,  1908,  ch.  76 ; 
1909,  ch.  37;  1912,  ch.  56;  and  Code  sec.  9. 

Trials  at  bar] — Trials  "  at  bar  "  before  three  judges  representative 
of  the  full  court  are  now  unusual.  Examples  may  be  found  in  A.  G.  v. 
Bradlaugh,  14  Q.B.D.  695;  R.  v.  Jameson  [1896]  2  Q.B.  425,  18  Cox« 
392;  R.  V.  Lynch  [1903]  1  K.B.  446;  R.  v.  Castro,  L.R.  9  Q.B.  350. 

Statement  of  renae  in  margin  of  indietraent— Local  degeripUon. 

844.  It  shall  not  be  necessary  to  state  any  venue  in  the 
body  of  any  indictment^  and  the  district,  county  or  jdace  named 
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in  the  margin  thereof  shall  \ye  the  venue  for  all  the  facts  stated 
in  the  body  of  the  indictment. 

2.  If  local  description  is  required  such  local  description  shall 
be  given  in  the  body  of  the  indictment. 

Origin]— Sec.  609,  Code  of  1892;  R.S.C.  1886,  eh.  174,  sec.  104; 
14-15  Vict.,  Imp.,  ch.  100,  sec.  23. 

Objection  to  venue^ — ^An  objection  to  the  jurisdiction  in  respect  of 
venue  had  formerly  to  bo  raised  by  a  special  plea  to  the  indictment. 
B.  V.  O'Rourke,  1  Ont.  464,  which  plea  was  required  to  be  duly  verified 
by  affidavit  or  otherwise.  B.  v.  Malott  (1885),  1  B.O.B.,  pt.  2,  p.  207; 
Malott  V.  B.  (1886),  1  B.C.B.,  pt.  2,  212;  but  sec.  905  abolishes  that 
form  of  special  plea,  and  any  such  ground  of  defence  may  now  be  relied 
on  under  the  plea  of  not  guilty.  Section  905  (2).  As  to  jurisdiction 
of  criminal  courts,  see  Code  sees.  577-588. 

Orderiiuf  ehmige  of  vetvue] — See  sec.  884-887. 

"  //  loeal  description  is  required  "] — This  refers  to  oflfences  such  as 
burglary,  housebreaking,  theft  from  a  dwelling-house,  forcible  entry, 
etc,  where  a  more  definite  locality  than  the  venue  niunt  appear  in 
order  properly  to  charge  an  offence.  If  the  offence  ]>e  one  not  requiring 
local  description,  it  is  assumed  that  the  county  or  district  named  in  the 
margin  of  the  indictment,  and  which  formerly  indicated  the  district 
from  which  the  grand  jury  had  been  drawn,  is  the  county  or  district 
in  whicii  the  crime  was  committed.  Smitheman  v.  The  King,  35  S.C.R. 
490,  9  Can.  Cr.  Gas.  17. 

Jurisdiction} — If  the  offence  be  begun  in  one  district  and  con- 
cluded in  another,  the  indictment  may  be  brought  in  either;  R.  v. 
Hogle,  5  Que.  Q.B.  59,  5  Can.  Cr.  Cns.  53 ;  Poumier  v.  Attorney-Genera! , 
19  Que.  K.B.  436,  17  Can.  Cr.  Cas.  108;  B.  v.  O'Gorman,  18  OX.B. 
427,  15  Can.  Cr.  Cas.  173;  or  may  follow  a  committal  for  trial  made 
in  the  same  county  on  the  accused  being  found  or  apprehended  there, 
if  the  crime  were  committed  within  the  same  province.  Code  sec.  577; 
Foumier  v.  Attorney-Oeneral,  19  Que.  K.B.  436,  17  Can.  Cr.  Cas.  lOS. 

Certain  technical  averments  dispensed  with  in  indictment] — See  sees. 
844-859,  861^869. 

Order  for  particulars] — See  sees.  859,  860. 

Fomi  of  Indictment. 

845.  It  .shall  not  be  necessary  to  state  in  any  indictment 
that  the  jurors  present  upon  oath  or  affirmation. 

2.  It  shall  be  sufficient  if  an  indictment  bep^ins  accordfn*^  to 
form  63,  or  to  the  like  effect. 
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so  employed,  it  shall  be  sufficient  to  allege  that  the  offender,  or 
such  other  person,  was  employed  in  the  post  office  of  Canada  at 
the  time  of  the  commission  of  such  offence,  without  statin*.' 
further  the  nature  or  particulars  of  his  employment. 

Origins—See,  624,  Code  of  1892;  R.S.C.  1886,  ch.  35,  sec.  111. 
Postal  offences  generally]— See  Code  sees.  3,  207,  209,  265,  364,  365. 
366,  407,  451,  510d,  516,  538,  850,  867,  869,  and  the  Post  Office  Art, 
R.S.C.  1906,  ch.  66. 

Indictment  chargingr  preylovs  conTlcttons. 

851.  In  any  indictment  for  an  indictable  offence,  committed 
after  a  previous  conviction  or  convictions  for  any  indicta})le 
offence  or  offences,  or  for  any  offence  or  offences,  for  which  a 
greater  punishment  may  be  inflicted  by  reason  of  sucli  previous 
conviction,  it  shall  be  sufficient,  after  charging  the  subsequent 
offence,  to  state  that  the  offender  was  at  a  certain  time  and  plaiv. 
or  at  certain  times  and  places,  convicted  of  an  indictable  offeme 
or  offences,  or  of  an  offence  or  offences,  as  the  ease  may  be,  ami 
to  state  the  substance  and  effect  only,  omitting  the  formal  part 
of  the  indictment  and  conviction,  or  of*  the  summary  conviction, 
as  the  case  may  be,  for  the  previous  offence  or  offences,  without 
otherwise  describing  the  previous  offence  or  offences. 

Origin]— Bee,  628,  Code  of  1892 -,  R.S.C.  1886,  ch.  174,  sec.  139. 

Offences  after  previous  conviction} — See  sees.  370,  375-377,  386  (2), 
465,  530,  533-535,  568,  851,  963,  982,  1053,  1081. 

Indictment  charging  previous  conviction] — Where  a  person  is  charged 
on  an  indictment,  it  is  provided  by  sec.  851  of  the  Code  that  previous 
convictions  may  be  alleged  on  the  face  of  the  indictment.  Sections  963 
and  982  provide  a  procedure  for  charging  the  accused  in  such  cases  with 
these  former  convictions,  when  so  alleged  on  the  face  of  the  indictment, 
and  for  proving  them  if  it  should  become  necessary  to  do  so.  As  regards 
proceedings  by  indictment,  Richards,  J.A.,  expressed  the  view  in  R.  v. 
Edwards,  13  Can.  Cr.  Cas.  202,  17  Man.  R.  288,  that  it  was  the  inten- 
tion of  Parliament,  as  shown  by  the  above  sections  of  the  Code,  that 
the  alleging  of  former  convictions  on  the  face  of  the  indictment  is  a 
condition  precedent  to  charging  the  accused  with  them.  He  added,  *''It 
may  be  that  it  was  intended  that  tJbie  need  for  alleging  former  convic- 
tions on  the  record,  where  it  is  intended  to  charge  the  accused  with 
them,  should  only  apply  to  proceedings  by  indictment.  At  any  rate 
there  is  no  provision  in  the  Code  for  alleging  them  on  the  record,  or 
fer  proving  them,  when  a  person,  brought  before  a  magistrate  for  a 
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preliminary  inquiry  as  to  an  indictable  offence,  elects  to  be  tried  by 
such  magistrate.  For  the  above  reason  a  magistrate  is  placed  in  a 
doubtful  position  with  regard  to  his  power  of  considering  previous 
convictions  when  such  an  election  is  made.  If  he  cannot,  after  convict- 
ing a  person  for  the  offence  for  which  he  is  trying  him,  refer  to,  and 
have  proved  before  him,  previous  convictions  against  that  person,  then 
his  power  of  dealing  with  the  case  is  not  so  great  in  all  respects  aa  the 
power  of  a  court  where  the  trial  is  had  on  an  indictment.  On  the 
other  hand,  the  particularity  of  the  above  quoted  sections  of  the  Code 
and  the  care  they  show  in  providing  that  the  accused'  and  his  counsel 
shall  know  that  he  is  to  be  charged  with  them,  and  that  the  accused 
shall  be  protected  from  any  mistake  as  to  his  identity  with  other  per- 
sons previously  convicted,  or  as  to  the  existence  of  such  previous 
convictions,  prove  such  an  intention  on  the  part  of  Parliament  to 
require  those  provisions,  that  it  is  difficult  to  find  an  intention  to  dis- 
pense with  them  on  trials  before  a  magistrate.  It  is  a  rule  of  adminis- 
tration of  criminal  law  that  the  rights  of  an  accused  person  shall  be 
carefully  protected.  Where  such  rights  are,  as  above,  so  fully  safe- 
guarded in  the  case  of  a  trial  upon  an  indictment,  I  cannot  see  my  way, 
in  the  absence  of  express  legislation,  to  hold  that  those  safeguards  are 
meant  to  be  dispensed  with  on  a  trial  by  a  magistrate." 

In  a  later  case  it  was  held  that  sections  851  and  963  as  to  the  pro- 
cedure in  case  of  a  charge  for  a  second  or  subsequent  offence  involving 
an  increased  penalty,  do  not  apply  to  summary  conviction  offences. 
R.  V.  Cruikshanks,  23  Can.  Cr.  Cas.  23,  6  W.W.B.  524,  7  Alta.  L.R.  92. 
The  defendant  is  to  be  arraigned  in  the  first  inst^ince  upon  so  much 
only  of  the  indictment  as  relates  to  the  subsequent  offence.  Sec.  963. 
While  there  is  no  similar  provision  in  Part  XV  of  the  Code  relating 
to  summary  convictions,  there  are  similar  enactments  to  be  found  in 
both  federal  and  provincial  statutes  as  regards  certain  offences  there- 
under punishable  on  summary  conviction.  Cf,  The  Canada  Temperance 
Act,  R.S.C.  1906,  ch.  152. 

General  Provisions  as  to  Counts. 

Statlngr  substance  of  offence. — In  popular  langruagre.— In  the  words 
of  the  enactment  or  otherwise. — ^Fonn. 


I.  Every  count  of  an  indictment  shall  contain,  and  shall 
be  sufficient  if  it  contains  in  substance,  a  statement  that  the 
accused  has  committed  some  indictable  offence  therein  specified. 

2.  Such  statement  may  be  made  in  popular  language  without 
any  technical  averments  or  any  allegations  of  matter  not  essential 
to  be  proved. 

3.  Such  statement  may  be  in  the  words  of  the  enactment 
describing  the  offence  or  declaring  the. matter  charged  to  be  an 
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indictable  oflfence,  or  in  any  words  sufficient  to  give  the  accused 
notice  of  the  offence  with  which  he  is  charged. 

4.  Forni  64  affords  examples  of  the  manner  of  stating  offenc*es. 

Ofi^tn]— -Sec.  611,  CJode  of  1892. 

Application  generally"] — The  general  provisions  of  sees.  852  and  853 
are  not  to  be  restricted  in  their  operation  beoanse  of  any  of  the  specific 
matters  regarding  which  provision  is  made  by  sec.  855.  See  sub-sec. 
(2)  of  the  latter  section. 

Manner  of  describing  offences] — 

All  that  is  intended  by  sub-sees.  2  and  3  is  that  it  is  not  necessary 
to  set  forth  all  the  legal  elements  of  the  offence  but  that  either  popular 
or  the  statutory  word  or  words  may  be  used.  B.  v.  Trainor  [1917]  1 
W.W.B.  415.  For  instance,  it  is  not  necessary  in  a  charge  of  theft  to 
use  some  such  phrase  as  "  did  fraudulently  and  without  colour  of  right 
convert  to  his  use  "  a  certain  thing  "  with  intent  to  deprive  the  owner 
of  such  thing."  It  is  sufficient  to  say  "  did  steal "  such  or  such  a  thing, 
the  property  of  so  and  so.  Or,  again,  for  instance,  under  sec.  448,  it 
is  sufficient  to  say  that  the  accused  at  such  a  time  and  place 
did  assault  so  and  so  with  intent  to  rob  him,  without  setting  forth 
the  legal  ingredients  of  the  crime  of  robbery.  But  the  enactment  does 
not  mean  that  it  is  sufficient  to  say  that  the  accused  did  on  such  a  day 
**  commit  theft "  or  **  steal,"  or  "  did  commit  an  assault  with  intent  to 
rob,"  without  specifying  the  thing  stolen  or  identifying  the  person 
assaulted,  not  necessarily  by  name  but  in  some  way  or  other.  R.  v. 
Trainor,  [1917]  1  W.W.R.  415,  10  Alta.  L.B.  164,  27  Can.  Cr.  Cas.  232, 

All  that  is  meant  is  that  the  offence  itself  (i.p.,  the  kind  of  offence, 
the  nature  of  the  crime)  need  only  be  described  in  words  of  the  statute 
creating  it.  B.  v.  Trainor,  supra;  Smith  v.  Moody  [1903]  1  K.B.  56, 
72  L.J.K.B.  43;  B.  v.  Stroulger,  17  Q.B.D.  327;  R.  v.  Goodfellow,  11 
O.L.R.  359,  10  Can.  Cr.  Cas.  424. 

Except  for  certain  specific  enactments  in  the  Criminal  Code,  refer- 
ence must  be  had  to  the  common  law  for  the  rules  and  principles 
governing  criminal  pleading  and  procedure.  B.  v.  Bainbridge  (1918) 
42  O.L.R.  203- 

The  first  general  rule  respecting  indictments  is,  that  they  should  1»€ 
framed  with  sufficient  certainty :  1  Chitty's  Criminal  Law,  2nd  ed.,  p.  v 
169.  For  this  purpose  the  charge  must  contain  a  certain  description 
of  the  crime  of  which  the  defendant  is  accused,  and  a  statement  of  the 
facts  by  which  it  is  constituted,  so  as  to  identify  the  accusation,  lest 
the  grand  jury  should  find  a  bill  for  one  offence,  and  the  defendant 
be  put  upon  his  trial  in  chief  for  another,  without  any  authority:  ih. 
These  precautions  are  also  necessary  in  order  that  the  defendant  may 
know  what  crime  he  is  called  upon  to  answer,  and  may  be  entitled  to 
claim  any  right  or  indulgence  incident  as  well  as  that  the  jury  may 
appear  to  be  warranted  in  their  conclusion  and  that  the  court  may  sec 
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saeh  a  definite  offence  on  record ,  that  they  may  aj^ly  the  judgment, 
and  the  punishment;  they  are  also  important  in  order  that  the  defend- 
ant's oonviotion  or  acquittal  may  insure  his  subsequent  protection;  the 
certainty  essential  to  the  charge  consists  of  two  parts,  the  matter  to  be 
charged,  and  the  manner  of  charging  it:  ib.,  p.  169.  The  indictment 
must  state  the  facts  of  the  crime,  with  as  much  certainty  as  the  nature 
of  the  ease  will  admit:  ib.,  p.  171.  The  cases,  of  an  indictment  for  keep- 
ing a  disorderly  house,  or  a  common  gambling-house,  may  be  considered 
as  exceptions  to  the  general  rule,  but  they  differ  materially  from  prose- 
cutions for  offences  which  consist  of  individual  acts,  as  the  yery 
ground  of  complaint  in  these  peculiar  cases  consists  of  a  series  of 
transgressions:  ib.:  B.  v.  Bainbridge  (1918)  42  O.L.B.  203. 

Sec.  855  removes  objections  for  not  naming  or  describing  with  pre- 
cision any  person,  place,  or  thing;  but  the  very  preciseness  of  the  word 
"  precision "  indicates  that  substantiality  of  description  is  not  done 
away  with.     R.  v.  Bainbridge,  supra. 

Sec.  852  states  that  every  count  of  an  indictment  shall  contain,  and 
shall  be  sufficient  if  it  contains  in  substance,  a  statement  that  the 
accused  has  committed  some  indictable  offence  therein  specified;  by 
sub-sec.  2,  the  statement  may  be  made  without  any  technical  averments 
or  any  allegations  of  matter  not  essential  to  be  proved;  and,  by  sub- 
sec.  3,  such  statement  may  be  in  the  words  of  the  enactment  describing 
the  offence  or  declaring  the  matter  charged  to  be  an  indictable  offence, 
or  in  any  words  sufficient  to  give  the  accused  notice  of  the  offenee  with 
which  he  is  charged.  But  it  is  evident  from  sub-sec.  2  that  matter 
which  is  essential  to  be  proved  is  not  to  be  omitted,  and  from  sub-sec. 
3  that  the  accused  is  to  have  notice  of  the  offence  and  not  mereHy  of 
the  character  or  class  of  the  offence;  while  sub-sec.  1  requires  that 
there  is  to  be  a  substantial  statement  of  an  offence  which,  not  the 
class  of  which,  is  specified,  and  which  must  bo  an  indictable  one.  R.  v. 
Bainbridge,  supra. 

Section  853  provideH  that  so  much  detail  of  the  cirrumstanceR  of 
the  alleged  offence  as  to  afford  the  accused  reasonable  information  and 
to  identify  the  transaction  shall  be  given,  but  that  the  absence  or 
insufficiency  of  such  details  shall  not  vitiate  the  count.  And,  by  sub- 
sec.  2  of  sec.  855,  the  general  provisions  of  sees.  852  and  853  are  not 
to  be  restricted  or  limited  by  other  provisions  in  Part  XIX  as  to  mat- 
ters therein  mentioned.  Sec.  853  relates  only  to  details  of  circum- 
stances and  does  not  dispense  with  the  substantial  circumstances  which 
constitute  the  offence. 

None  of  these  sections  (852,  853,  855)  dispenses  with  the  necessity, 
which  existed  previous  to  the  Code,  of  a  substantia]  statement  of  facts 
constituting  and  showing  by  their  statement  that  they  constitute  an 
offence.  B.  v.  Bainbridge  (1918)  42  O.L.B.  208,  215;  B.  v.  Weir,  9 
Que.  Q.B.  253,  3  Can.  Cr.  Cas.  499;  B.  v.  Weir,  8  Que.  Q.B.  521,  3  Can. 
Or.  Cas.  102;  B.  v.  Cameron,  2  Can.  Cr.  Cas.  173  (Que.) ;  B.  v.  France, 
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1  Can.  Gr.  Gas.  321  (Que.) ;  B.  v.  Doyle,  27  K.S.B.  294,  2  CajL  Cr.  CaB. 
335;  B.  v.  FuUofn,  10  Que.  Q.B.  1,  5  Can.  Cr.  Caa.  36;  B.  v.  Thompson, 

2  Terr.  L.B.  383,  4  Can.  Gr.  Gas.  265;  B.  v.  Flyim,  18  N.BJt.  321;  B.  ▼. 
Morrison,  18  N.B.B.  682;  B.  y.  Baehrack,  28  O.L.B.  32;  B  v.  Danroeh, 
37  O.L.B.  27. 

An  indictment  only  states  the  legal  character  of  the  off^ace  and  does 
not  profess  to  furnish  the  details  and  particulars.  These  are  supplied 
by  the  depositions  and  the  practice  of  informing  the  prisoner  or  his 
counsel  of  any  additional  evidence  not  in  the  depositions  what  it  may 
be  intended  to  produce  at  the  trial.  Mulcahey  v.  B.  (1868),  L.B.  3  HJ^. 
306;  Bownie  v.  The  Queen,  (1886)  15  S.G.B.  358,  375. 

If  the  indictment  alleges  only  a  fact  which  might  or  might  not, 
according  to  the  circumstances,  be  sufficient  to  prove  an  offence,  a  plea 
of  guilty  will  be  struck  out,  and  the  indictment  quashed.  Bex  v. 
Labourdette,  13  B.C.B.  443,  13  Can.  Gr.  Gas.  370. 

As  a  general  rule  the  name  of  the  person  against  whom  an  offence 
has  been  committed  should  be  given,  and  any  property  which  has  been 
the  subject  of  an  offence  should  be  described.  But  to  prevent  a  crime 
going  unpunished  where  it  is  impossible  to  give  the  name  of  the  party, 
it  is  in  such  cases  sufficient,  as  an  exception  to  the  general  rule,  for 
the  grand  jury  to  state  that  it  has  been  committed  against  a  pei-son 
to  the  jurors  unknown.    B.  v.  Taylor,  (1895)  4  Que.  Q.B.  226. 

A  charge  for  doing  an  unlawful  act  on  a  railway  in  a  manner  likely 
to  cause  danger  is  bad  if  it  does  not  disclose  the  nature  of  the  tmlawf nl 
act.    B.  V.  Porte,  14  Can.  Gr.  Gas.  238,  18  Man.  L.B.  222. 

In  George  v.  The  King,  8  Can.  Gr.  Gas.  401,  35  S.G.B.  376,  the 
charge  was  laid  for  "  unlawfully  stealing  goods."  There  was  no  allega- 
tion that  the  offence  was  committed  *'  fraudulently  and  without  colour 
of  right,"  which  are  the  words  used  in  sec.  347  of  the  Code  in  defining 
the  crime  of  theft  or  stealing.  The  words,  "without  colour  of  right," 
in  the  definition  of  theft,  are  apparently  used  in  the  same  sense  as  the 
word  "  feloniously "  in  the  common  law  definition  of  larceny.  The 
Supreme  Court  of  Canada  held  that  the  offence  was  sufficiently  stated. 
See  also  Bex  v.  Yee  Mock,  21  Can.  Cr.  Gas.  400,  13  D.L.B.  220;  Bex  v. 
Yaldon,  13  Can.  Cr.  Gas.  489,  17  O.L.B.  179;  B.  v.  Gill,  18  O.L.B.  234, 
14  Can,  Cr.  Gas.  294.  Harris,  J.,  in  B.  v.  Morrison  (1916)  49  N.S.B. 
446,  26  Can.  Cr.  Cas.  26  at  34,  expressed  the  opinion  that  George  v.  The 
King  has  the  effect  of  overruling  B.  v.  Cohon  (or  Cohn)  6  Can.  Gr. 
Cas.  386,  36  N.S.B.  240,  in  so  far  as  the  latter  dealt  with  the  form  of 
the  charge. 

Where  an  indictment  contains  in  substance  a  statement  that  the 
accused  committed  the  indictable  offence  of  perjury  in  a  judicial  pro- 
ceeding, and  in  certainty  and  sufficiency  complies  with  all  the  require- 
ments prescribed  by  the  section,  it  is  not  bad  by  reason  of  the  omission 
to  allege  therein  that  the  perjury  was  committed  with  intent  to  deceive 
or  mislead.    B.  v.  Yaldon  (1908)  17  OX.B.  179,  13  Can.  Gr.  Cas.  489. 
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To  state  in  the  disjunctive  the  subject  matter  of  the  offence  pro- 
vided that  all  and  every  one  of  the  matters  or  things  set  forth  as  the 
Bubjeet  matter  are  capable  of  being  the  subject  matter  of  the  offence 
ehargedy  does  not  make  the  indictment  bad.  Sec  854.  B.  v.  Kelly,  10 
W.W.B.  1345  (Man.)  at  1352.  Per  Prendergast,  J.  Same  case  in 
appeal  [1917]  1  W.W.B.  46;  and  Kelly  v.  The  King  [1917]  1  W.W.B. 
463,  54  S.G.B.  220,  27  Can.  Gr.  Cas.  282. 

No  eount  of  an  indictment  is  to  be  deemed  objectionable  or  insuffi- 
cient for  the  reason  only  that  it  does  not  state  who  is  the  owner  of 
any  property  therein  mentioned  (sec.  856) ;  but  particulars  may  be 
ordered  in  favour  of  the  accused  so  as  to  give  him  reasonable  informa- 
tion as  to  the  act  or  omission  to  be  proved  against  him  and  to  identify 
the  transaction  referred  to  (sees.  853,  659).  As  to  the  appHcation  of 
sec.  852  to  particular  offences,  see  the  various  sections  dealing  wltli 
offences. 

Surplusage} — ^An  unnecessary  allegation  in  a  court  may  be  rejected 
as  surplusage.  B.  v.  Walker,  12  Can.  Cr.  Cas.  197,  at  200,  6  Terr.  L,B. 
276,  4  W.L.B.  288. 

Form  of  examples  of  the  manner  of  stating  offences] — Code  form  64, 
following  sec  1152. 

Certaiin  technioal  averments  dispensed  with  in  indictment] — ^See  sees. 
844-859,  861-869. 

Order  for  particulars] — See  sees.  859,  860. 

Amendment  of  indictment] — See  sees.  889-893. 

Indfctment. — Absenee  of  detafls  of  elrcnmstances. — Seasonable  In- 
formation to  acensod^— Beferenee  to  section  of  Btatnte.— Each 
count  for  a  single  transaction. 

853.  Every  count  of  an  indictment  shall  contain  so  much 
detail  of  the  circumstances  of  the  alleged  offence  as  is  sufficient 
to  give  the  accused  reasonable  information  as  to  the  act  or  omis- 
sion to  be  proved  against  him,  and  to  identify  the  transaction 
referred  to:  Provided  that  the  absence  or  insufficiehcy  of  such 
details  shall  not  vitiate  the  count. 

2.  A  count  may  refer  to  any  section  or  subsection  of  any 
statute  creating  the  offence  charged  therein^  and  in  estimating 
the  sufficiency  of  such  coimt  the  court  shall  have  regard  to  such 
reference. 

3.  Every  count  shall  in  general  apply  only  to  a  single 
transaction.  • 

Ori^ffi]— Sec.  611,  Code  of  1892. 

Limiting  each  count  to  a  single  transaction] — The  practice  is  well 
established  in  England  that  several  offences  should  not  be  charged  in 
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the  same  count,  although  opinions  have  been  expressed  whieh  indicate 
that  this  is  more  a  matter  of  uniformity  of  practice  than  of  strict 
law.  B.  T.  Thompson  (1913)  9  Cr.  App.  B.  252,  at  259;  and  see 
Castro  T.  The  Queen  (1881)  6  A.C.  at  244;  note  that  sub-sec.  (6)  of 
Code  sec.  853  uses  the  qualifying  words  "in  general." 

Eyidence  that  during  a  defined  period  of  less  than  six  months  a 
deficiency  had  occurred  equal  to  the  amount  by  which  the  accused  had 
falsified  an  entry  in  his  employer's  books  at  or  about  the  date  at  which 
he  is  charged  with  having  embessled  this  sum,  accompanied,  as  it  was, 
by  evidence  warranting  the  inference  that  the  money  stolen  had  reached 
his  hands  and  had  been  misappropriated  by  him,  sufiices  to  sustain  a 
conviction  for  theft  of  the  entire  sum  (although  it  may  have  been 
taken  in  numerous  small  amounts  at  different  times  during  the  period 
covered  by  the  evidence)  without  proving  the  taking  of  each  or  any 
of  such  several  amounts.  The  case  may  be  treated  as  one  continuous 
act  of  theft,  although  there  were  a  number  of  distinct  takings.  B.  v. 
Henwood  (1870),  22  L.T.B.  486,  11  Cox  C.C.  526;  B.  v.  Bleasdale,  2 
Car.  &  K.  765 ;  B.  v.  Slack,  L.B,  7  Q.B.  408 ;  B.  v.  Balls,  L.B.  1  C.C.B. 
328,  40  L.J.M.C.  148;  Minchin  v.  The  King  (1914)  23  Can.  Cr.  Cas. 
414  at  420. 

CowU  valid  although  certain  statemeiUa  omitted} — The  general  pro- 
visions of  sees.  852  and  853  are  not  to  be  restricted  in  their  operation 
because  of  any  of  the  specific  matters  regarding  which  provision  is 
made  by  sec.  855.    See  sub-sec.  (2)  of  the  latter  section. 

Dividing  or  amending  cwtnts] — Although  it  is  directed  by  sec  853 
(3)  that  every  count  shall  in  general  apply  only  to  a  single  transaction, 
it  should  be  noted  that  sec.  854  enacts  that  a  count  shall  not  be  deemed 
ol^jectionable  on  the  ground,  inter  alia,  that  it  is  double  or  multifarious. 
Sec.  892  enables  an  application  to  be  made  by  the  accused  at  any  stage 
of  the  trial  to  have  the  count  divided  or  amended,  if  it  is  embarrassing 
to  the  defence  because  of  its  being  double  or  multifarious,  or  because 
of  its  following  the  statute  declaring  the  offence  by  charging  in  the 
alternative  matters  which  are  so  stated  in  the  statute. 

Joinder  of  counts] — See  Code  sec.  856. 

Certain  technical  averments  dispensed  ivith  in  indictment} — See  sees. 
844-859,  859,  861-869. 

Order  for  particulars} — See  sees.  859,  860. 

Amendment  of  indictment} — See  sees.  889-893. 

"  Absence  or  inaufioiency  of  details"} — ^The  words  of  the  proviso  to 
sec.  853,  i.e.,  "  provided  the  absence  or  insuflficiency  of  sucli  details 
shall  not  vitiate  the  count,"  mean  only  that  the  count  cannot  be  quashed 
owing  to  the  absence  or  insufficiency  of  the  details  but  it  does  not  mean 
that  the  accused  is  not  entitled  to  demand  them.  B.  v.  Trainor  [19171 
1  W.W.B.  415,  10  Alta.  L.B.  164,  27  Can.  Cr.  Cas. '232. 

Reference  to  the  depositions  for  particulars} — It  has  been  suggested 
rather   than   decided   that   if   the   essential   information   to   which   the 

1166 


Indictments  and  Trials  [§858] 

accused  is  entitled  luui  already  been  brought  out  in  the  depositioni 
on  a  preliminary  enquiry,  it  may  be  sufficient  to  reply  to  the  demand 
in  respect  of  the  indictment  laid  in  general  terras,  that  the  particulars 
are  set  out  in  the  depositions;  B.  T.  Trainer  [1917]  1  W.W.B.  415,  419 
(Alta.)-  So  on  a  charge  of  seditions  libel  the  accused  would  be 
entitled  to  a  statement  from  the  prosecution  either  that  all  the  words 
quoted  in  the  depositions  were  still  charged  against  him  or  that  some 
were  dropped  and  some  still  charged,  specifying  the  particular  words 
so  dropped  or  so  retained.  B.  t.  Trainer  [1917]  1  W.W.B.  415,  419 
(Alta.).  For  the  sake  of  formality  in  the  record  it  is  preferable  that 
the  words  which  are  the  basis  of  a  libel  charge  or  the  identity  of  the 
writing  or  paper  containing  them  should  appear  in  the  indictment 
itself.  Ibid.  Although  under  Code  sec  861  tiie  "  wonls  "  do  not  need 
to  be  set  out,  the  substance  and  effect  should  be  stated.  B.  v.  Trainer, 
supra;  B.  v.  Bainbridge  (1918)  42  O.L.B.  203.  As  depositions  are  often 
mislaid,  the  prosecutor  in  drawing  up  an  indictment  should  not  be 
content  to  leave  the  charge  in  a  vague  and  indefinite  form,  but  should 
include  the  information  in  the  indictment  itself.  The  accused  should 
not  be  asked  to  plead  to  a  charge  merely  saying  that  the  accused  "  com- 
mitted perjury "  or  "  published  a  defamatory  libel "  or  "  uttered 
seditious  words"  without  specifying  at  least  the  substance  and  effect 
of  the  language  complained  of.    B.  v.  Trainer  [1917]  1  W.W.B.  415,  419. 

Offenees  may  be  charged  In  the  altematlye. 

854.  A  count  shall  not  be  deemed  objectionable  on  the  ground 
that  it  charges  in  the  alternative  several  difTerent  matters,  acts 
or  omissions  which  are  stated  in  the  alternative  in  the  enactment 
describing  any  indictable  offence  or  declaring  the  matters,  acts 
or  omissions  charged  to  be  an  indictable  oflfence,  or  on  the 
ground  that  it  is  double  or  multifarious. 

On^]— Sec.  612,  Code  of  1892. 

Summary  trial  ''charge**  is  a  *'coHnt**'\ — Code  sec.  2  (16);  B.  v. 
Mah  Sam,  19  Can.  Cr.  Cas.  1. 

Where  statute  dencrihes  offence  in  the  alternative^ — For  example, 
sec.  384  creates  the  special  off'enee  of  stealing  "  in  or  from  "  a  railway 
buUding.  A  charge  is  not  multifarious  in  describing  the  offence  in  the 
same  way.  B.  v.  White,  34  N.B.B.  436,  4  Can.  Cr.  Cas.  430;  and  see 
re  Patrick  White,  31  S.C.B.  383. 

Where  a  count  is  vuiltifario'us] — Under  sec.  854  it  is  no  objection  to 
the  indictment  that  a  count  is  double  or  multifarious.  There  is,  how- 
ever, the  direction  of  sub-sec.  (3)  of  sec.  853  that  every  count  shall 
"  in  general "  Apply  only  to  a  single  transaction.  The  origin  and 
development  of  the  rule  of  practice  requiring  trial  upon  only  one  felony 
charge  at  a  time  is  explained  by  Lord  Blackburn  in  Castro  v.  The 
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Queen  (1881)  L.B.  66  A.O.  229  at  244.  But  for  that  rule  and  apart 
from  its  statutory  reeog^itioii,  even  two  felonies  might  be  charged  in 
the  same  count.  It  is  now,  however,  the  uniform  and  well-established 
practice  in  England  that  several  oifences  should  not  be  charged  in  the 
same  count,  B.  v.  Thompson  (1913)  9  Gr.  App.  B.  252  at  259.  Code 
sec.  857  gives  express  power  to  direct  a  separate  trial  upon  one  or 
more  separate  "counts,"  while  sec.  892  provides  for  the  division  of 
various  charges  which  are  included  in  one  count  if  found  embarrassing 
to  the  defence. 

Dividing  or  amending  a  multifarious  county — See  Code  sec.  892. 

Coant  not  obJectJonable  or  insufficient  on  ground  of  omission  ef 
certain  statemente. 

855.  No  count  shall  be  deemed  objectionable  or  insufficient 

for  the  reason  only, — 

(a)  that  it  does  not  contain  the  name  of  the  person  injured, 

or  intendedi  or  attempted  to  be  injured;  or, 

(h)  that  it  does  not  state  who  is  the  owner  of  any  property 

therein  mentioned;  or, 

(c)  that  it  charges  an  intent  to  defraud  without  naming  or 

describing   the   person   whom   it   was   intended   to 
defraud;  or,> 

(d)  that  it  does  not  set  out  any  document  which  may  be  the 

subject  of  the  charge ;  or, 

(e)  that  it  does  not  set  out  the  words  used  where  words  used 

are  the  subject  of  the  charge;  or, 
(/)  that  it  does  not  specify  the  means  by  which  the  offence 

was  committed;  or, 
(g)  that  it  does  not  name  or  describe  with  precision  any 

person,  place  or  thing;  or, 
(h)  that  it  does  not  in  cases  where  the  consent  of  any 
person,   official  or  authority   is   required  before  a 
prosecution  can  be  instituted,  state  that  such  consent 
has  been  obtained. 
2.  No  provision  obtained  in  this  Part  as  to  matters  which 
are  not  to  render  any  count  objectionable  or  insufficient  shall  h^ 
construed  as  restricting  or  limiting  in  any  way  the  general  pro- 
visions of  sees.  852  and  853. 

Ori^]— Sec.  613,  Code  of  1892. 

Sub'tec.    (b) — Not   naming   owner  of  property'] — ^In    practice,    an 
indictment  for  theft  should  not  be  preferred  in  which  it  is  stated  thst 
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the  goods  are  the  property  of  a  person  unknown  if  the  person  is  re&lly 
known.  B.  v.  Garswell,  10  W.W.B.  1027,  at  1031.  If,  however,  the 
prosecution  lay  the  indictment  with  a  stated  ownership  of  the  stolen 
goods,  the  charge  is  thereby  restricted  and  such  ownership  would  have 
to  be  proved.  B.  v.  Carswell  (1916)  10  W.W.B.  1027,  26  Can.  Gr.  Gas. 
288,  34  W.L.B.  1042;  B.  v.  Murray,  75  Ljr£.B.  593;  B.  t.  Nier,  (1915) 
9  W.WJt.  838,  9  Alta.  L.B.  353,  25  Gan.  Gr.  Gas.  241,  33  W.L.B.  180. 

8nbstaim>e  of  offence  to  be  charged} — See  Gode  sec.  852  and  note  to 
same;  Smith  y.  Moody  [1903]  1  KB.  56;  B.  t.  Trainor,  [1917]  1 
W.W.B.  415,  10  Alta.  L.B.  164,  27  Gan.  Gr.  Gas.  232,  35  W.L.B.  415; 
B.  y.  Bainbridge,  42  O.L.B.  203. 

Certcm  tedkniodl  averments  dispensed  with  in  indict menti — See  sees. 
844-859,  861-860. 

Order  for  pariicuUarsI — See  sees.  859,  860. 

Amendment  of  indictment} — See  sees.  889-893. 

Joinder  of  eomits^— Exertion  of  murder  charge. 

856.  Any  number  of  counts  for  any  offencea  whatever  may 
be  joined  in  the  same  indictment,  and  shall  be  distinguished  in 
the  manner  shown  in  form  63,  or  to  the  like  eflPect:  Provided 
that  to  a  count  charging  murder  no  count  charging  any  offence 
other  than  murder  shall  be  joined. 

Origin}— See.  626,  Gode  of  1892. 

Applioahle  to  a  charge  tried  under  Part  Xr///]— Sees.  856-860  are 
applicable  to  "speedy  trials"  under  Part  XVIII.  B.  y.  Cross  (1909) 
43  N.S.B.  320,  14  Gan.  Gr.  Gas.  171. 

No  joinder  with  murder  charge} — As  to  the  latter,  see  sees.  259, 
260,  263. 

Form  of  headings  of  indidmenf} — Gode  form  63,  following  sec. 
1152. 

Persons  jointly  indicted} — ^When  seyeral  persons  are  indicted  jointly 
the  Grown  always  has  the  option  to  try  them  either  togethei'  or  separ- 
ately, bat  the  defendants  cannot  demand  as  a  matter  of  right  to  be 
tried  separately.  B.  y.  Murray  and  Mahoney,  [1917]  1  W.W.B.  404, 
411  (Alta.) ;  B.  v.  Weir  (No.  4),  3  Gan.  Gr.  Gas.  351,  8  Que.  Q.B.  621; 
B.  y.  McGonohy,  5  Bey.  Leg.  746  (Que.) ;  2  Hawk.  P.G.,  ch.  41,  sec.  8. 
Upon  good  ground  being  shown  for  a  seyerance  the  presiding  judge 
may,  in  his  discretion,  grant  separate  trials  to  the  persons  jointly  in- 
dieted.  B.  y.  Littleehild,  (1871)  L.B.  6  Q.B.  293;  B.  y.  Bradlaugh, 
15  Gox  G.C.  217;  B.  y.  Murray  and  Mahoney  (No.  2),  [1917]  1  W.W.B. 
404,  411  (Alta.).  As  a  general  rule  the  discretion  of  the  trial  jndge 
on  such  a  question  cannot  be  reyiewed.  Ibid.;  B.  y.  Martin,  9  Gan.  Gr. 
Gas.  371,  383,  9  O.L.B.  218,  5  O.W.B.  317. 

If  one  of  the  defendants  on  a  joint  trial  offers  no  evidence  in 
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defence,  the  trial  judge  has  a  discretion,  at  the  close  of  the  ease  for 
the  proseention,  to  submit  that  defendant's  case  separately  to  the  jury. 
B.  ▼.  Hambly,  16  U.C.Q.B.  617  (Ont.). 

If  one  defendant  on  a  joint  indictment  pleads  guilty,  he  is  then  a 
compellable  witness  as  well  as  a  competent  one  for  either  the  prosecu- 
tion or  the  defence.  B.  y.  Gallagher,  13  Cox  C.G.  61;  B.  v.  Jackson, 
6  Cox  C.C.  525. 

And,  of  course,  one  defendant  is  both  competent  and  compellable  as 
a  witness  if  the  Crown  consents  to  a  yerdict  of  acquittal  against  him 
before  proceeding  against  the  others.  And,  although  acquitted,  if  it 
appears  from  his  testimony  or  otherwise  that  he  was  an  accomplice,  the 
jury  should  be  warned  that  it  is  inadvisable  to  convict  on  an  accom- 
plice's testimony  without  corroboration. 

The  general  rule  is  that  persons  jointly  indicted  should  be  jointly 
tried,  but  when,  in  any  particular  instance,  this  would  work  an  in- 
justice to  any  of  such  joint  defendants,  the  presiding  judge  should,  on 
due  cause  being  shown,  permit  a  severance  and  allow  separate  trials. 
B.  V.  Murray  and  Mahoney,  [1917]  1  W.W.B.  404  at  411. 

The  discretion  of  the  presiding  judge  must  not  be  exercised  in  a 
desultory  or  immethodieal  manner,  but  it  must  be  guided  and  regu- 
lated by  judicial  principles  and  fixed  rules.  B.  v.  Murray  and  Mahoney, 
[1917]  1  W.W.B.  404  at  411. 

Some  of  the  usual  grounds  for  a  severance  are :  That  the  defendants 
have  antagonistic  defences;  B.  v.  Murray  and  Mahoney  (No.  2),  [1917] 
1  W.W.B.  404,  412;  that  important  evidence  in  favour  of  one  of  the 
defendants  which  would  be  admissible  on  a  separate  trial  would  not  be 
allowed  on  a  joint  trial;  B.  v.  Murray  and  Mahoney,  supra;  that  evi- 
dence which  is  incompetent  against  one  defendant  is  to  be  introduced 
against  another  and  that  it  would  work  prejudicially  to  the  former 
with  the  jury;  B.  v.  Murray  and  Mahoney  (No.  2),  [1917]  1  W.W.B. 
404,  412;  B.  v.  Martin,  9  Can.  Cr.  Cas.  371,  9  O.L.B.  218,  5  O.W.B. 
317;  that  a  confession  made  by  one  of  the  defendants  if  introduced 
and  proved  would  be  calculated  to  prejudice  the  jury  against  the  other 
defendants;  B.  v.  Murray,  supra;  that  one  of  the  defendants  could  give 
evidence  for  all  or  some  of  the  other  defendants  and  would  become 
a  competent  and  compellable  witness  on  the  separate  trials  of  such  other 
defendants;  B.  v.  Murray,  supra;  and  see  ex  parte  Ferguson,  17  Can. 
Cr.  Cas.  437;  B.  v.  Blais,  10  Can.  Cr.  Cas.  354,  6  O.L.B.  345;  B.  v. 
Connors  (1893)  3  Que.  Q.B,  100;  !x  Can.  Cr.  Cas,  70. 

If  the  Crown  is  to  make  use  of  a  confession  by  one  of  the  prisoners 
he  will  usually  be  tried  separately,  B.  v.  Weir  (No.  4)  8  Que.  Q.B. 
521,  3  Can.  Cr.  Cas.  351 ;  B.  v.  Martin,  9  Cam  Cr.  Cas.  371,  9  O.L.B. 
218,  5  O.W.B.  317.  But  the  omission  to  do  this  will  not  alwavv  entitle 
the  accused  to  a  new  trial.  B.  v.  Davis,  (1914)  5  W.W.B.  1340,  19 
B.C.B.  50,  22  Can.  Cr.  Cas.  431,  26  W.L.B.  912. 

Where  two  prisoners  are  tried  together  and  a  written  statement  by 
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one  of  them  to  the  Attorney-General  is  put  in  by  the  counsel  of  that 
prisoner  without  ofajeetion  by  counsel  of  the  other  prisoner,  but  such 
statement  contained  nothing  but  what  had  been  already  brought  out  in 
the  examination  and  cross-examination  of  the  prisoner  making  the 
statement,  the  trial  judge  is  justified  in  refusing  a  separate  trial.  R.  v. 
Davis,  Bupta; 

If  two  persons  are  jointly  indicted  and  tried  together,  the  state- 
ments or  admissions  made  by  each  are  generally  only  evidence  against 
him  who  makes  them.  In  certain  circumstances,  they  may  be  evidence 
against  both;  but,  if  they  be  only  evidence  against  him  who  makes 
them,  injustice  to  the  other  aceused  is  guarded  against  by  the  presiding 
judge  telling  the  jury  that  this  is  so.  There  is  no  sufficient  reason  to 
suppose  that  injustice  to  the  accused  could  not  be  effectually  guarded 
against  by  the  judge  instructing  the  jury  that  they  should  discard 
from  their  minds  a  statement  not  found  to  have  been  accepted  by  the 
aceused  as  his  own.    Christie's  Case,  10  Cr.  App.  B.  141,  at  157  (H.L.). 

la  Bw  V.  Joachim,  (1912)  7  Cr.  App.  B.  222,  two  women  were  held 
to  be  properly  convicted  for  the  misdemeanour  of  committing  malicious 
damage  to  an  amount  exeeeding  five  pounds,  though  the  damage  done 
by  one  was  of  lesser  amount.  The  charge  was  laid  for  breaking  win- 
dows in  connection  with  suffragist  distorbanoes,  but  there  was  evidence 
tlutt  neither  of  the  defendants  knew  thai  the  other  was  breaking 
windows.  Both  belonged  to  the  same  association  of  suffragists  although 
but  slightly  acquainted  with  each  other,  nor  did  the  appellant  know 
until  after  breaking  a  window  that  the  other  had  already  broken 
another  window  of  the  same  premises.  Lawrence,  J.,  for  the  Court  of 
Criminal  Appeal,  said:  *'We  think  it  was  a  question  for  the  jury 
whether  on  all  the  evidence  they  were  acting  in  concert  and  the  jury 
was  entitled  to  take  all  the  facts  into  consideration.  It  is  not  neces- 
sary that  each  should  have  known  the  acts  of  the -other,  if,  in  fact,  they 
were  both  acting  under  the  direction  or  suggestion  of  a  person  whose 
orders  they  took,  knowing  that  others  were  doing  the  same.  They 
are  equally  guilty,  although  they  had  no  knowledge  of  each  other's 
actions  or  existence." 

Where  several  offenders  are  found  guilty  of  the  same  offence,  it 
may  often  be  proper  to  award  different  degrees  of  punishment. 

Evidence  of  one  defendant  for  or  against  his  co-defendant^ — Canada 
Evidence  Act,  R.8.C.  1906,  ch.  145,  sees.  3,  4  and  5.  (See  Appendix 
to  this  Vol.) 

Eacb  eovnt  may  be  treated  as  separate  Indletiieiitr— Separate,  trial. 
— Joinder  of  ebarges  of  Ibeft. 

857,  When  there  are  more  counts  than  one  in  an  indiVtment 
each  count  may  be  treated  as  a  separate  indictment. 

2.  If  the  court  thinks  it  conducive  to  the  ends  of  justice  to 
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do  so,  it  may  direct  that  the  aoeused  shall  be  tried  upon  anj 
one  or  more  of  such  counts  separately:  Provided  that,  imless 
there  be  special  reasons,  no  order  shall  be  made  preventing  the 
trial  at  the  same  time  of  any  number  of  district  charges  of  theft, 
not  exceeding  three,  alleged  to  have  been  committed  within  six 
months  from  the  first  to  the  last  of  such  offenoes,  whetiier  against 
the  same  person  or  not. 

Origin^Sec  626,  Code  of  1892. 

Joinder  of  counts} — Offences  of  the  «ane  character,  though  differing 
in  degree,  may  be  united  in  the  same  indictment,  and  the  prisoner  thed 
on  both  at  the  same  time,  and  on  the  trial  he  may  be  convicted  on  the 
one  and  not  on  the  other.    Theal  v.  B.  (1882),  7  S.GJB.  397,  405. 

The  former  rule  was  thai  if  diflierent  felonies  were  stated  in  several 
coimts  of  an  indictment,  whUe  no  objection  could  be  made  to  the  indict- 
ment on  that  account  in  point  of  law,  the  judge,  in  his  discretion,  might 
quash  the  indictment,  or  require  the  counsel  for  the  prosecution  to  select 
one  of  felonies  and  confine  himself  to  that.  That  was  technically 
termed  putting  the  prosecutor  to  his  election,  and  was  done  when  the 
prisoner,  by  reason  of  two  charges  being  inquired  into  at  the  ssme 
time,  would  be  embarrassed  in  his  defence,  or,  as  it  has  been  said,  lest 
it  should  *'  confound "  him  in  his  defence,  a  matter  however  only  of 
prudence  and  discretion,  to  be  exercised  by  the  judge.  Per  Bitohie,  CU., 
in  Theal  v.  B.  (1882),  7  S.G.B.  397,  405.  A  separate  trial  may  now 
be  directed  under  this  section  in  respect  of  any  of  the  counts  instead 
of  putting  the  prosecutor  to  his  election. 

But  in  misdemeanours  it  was  no  objection  to  an  indictment  that  it 
contained  several  charges.    Young  v.  The  King,  3  Term.  B.  98,  106. 

In  Bex  V.  Dunn,  1  Moody  C.C.  146,  it  was  held  in  an  indictment 
for  stealing  several  articles,  it  was  no  ground  for  confining  the  prose* 
cutor's  proof  to  some  of  the  articles  that  they  might  have  been  and 
probably  were  stolen  at  different  times,  if  they  might  have  been  stolen 
all  at  once ;  but  on  an  indictment  against  a  receiver  for  receiving  Several 
articles  if  it  appear  that  they  were  received  at  different  times,  the 
prosecutor  might,  under  the  English  practioe,  have  been  put  to  his 
election. 

The  English  practice  is  to  put  the  prosecutor  to  his  election  in 
felonies  where  the  overt  acts  relied  on  as  proving  the  different  offences 
are  in  substance  the  same.  B.  v.  Lockett,  [1914]  2  K.B.  720,  30  Times 
I..B.  283,  9  Gr.  App.  B.  268. 

A  separate  trial  may  now  be  directed  under  see.  867  of  the  Code, 
in  regard  to  any  of  the  counts  of  an  indictment,  instead  of,  as  formerly, 
putting  the  prosecutor  to  his  election,  and  in  order  to  guard  the  accused 
against  surprise  at  the  trial,  he  may  ask  the  prosecution  to  furnish  the 
particulars  of  the  several  charges  alleged  in  the  various  counts  of  the 
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indictment,  and  then  the  court  might,  under  sec.  859  of  the  Code,  if 
satSefied  that  it  was  neeeesary  for  a  fair  trial,  order  the  prosecution 
to  furnish  particulars,  or  direct  a  separate  trial  on  each  count.  R.  v. 
Michaud,  17  Can.  Cr.  Cas.  89  (N.B.). 

Where  evidence  admiesihle  on  ime  count  ie  inadmiesihle  on  another^ — 
If  the  court  allows  all  charges  to  be  tried  together,  then  the  evidence 
ftdmisflible  upon  each  count  is  properly  before  the  jury.  If  a  part  of 
the  evidence  is  admissible  to  prove  one  count,  but  is  wholly  inadmis- 
sible upon  another  count,  the  judge  ought  to  do  his  best  to  counteract 
any  prejudice  that  might  be  caused  in  the  trial  of  the  latter  count,  by 
telling  the  jury  to  leave  out  of  consideration  the  evidence  which  was 
not  admissible  upon  that  count.  R.  v;  Kelly  [19171  1  W.W.R.  46,  27 
Can.  Cr.  Cas.  140,  188;  Kelly  v.  The  King  [19171  1  W.W.R.  463,  54 
S.O.B.  820,  27  Can.  Cr.  Cas.  282;  -Beg.  v.  PabI,  25  Q.B.D.  202,  at  pp. 
211-212,  59  L.J.M.C.  138,  54  J.P.  667,  62  L.T.  845,  17  Cox  C.C.  111. 

If  the  defence  think  that  such  a  direction  would  not  prevent  the 
jury  considering  the  evidence  on  one  count  in  deciding  the  other,  the 
remedy  is  to  apply  for  a  separate  trial  of  one  or  more  of  the  counts. 
B.  ▼.  Strong  (1915)  43  N.B.R.  190,  24  Can.  Cr.  Cas.  430,  26  D.L.R.  122. 

It  is  to  be  noted  that  the  provisions  of  the  Criminal  Code  relating 
to  the  joinder  and  trial  of  distinct  charges  of  theft,  differ  in  an 
important  respect  from  the  corresponding  sections  of  the  English  Lar- 
ceny Act  (24-25  Vict.,  Imp.,  ch,  96,  sees.  5-6).  R.  v.  Kelly,  [1917] 
1  W.W.R.  46,  27  Can.  Cr.  Cas.  140,  182  (Man.).  Per  Perdue,  J.A. 
Where  five  charges  under  several  separate  counts  in  an  indictment  for 
theft  and  false  pretenses  arose  out  of  one  continuous  set  of  trans- 
actions, the  trial  judge's  discretion  is  properly  exercised  in  trying  the 
five  counts  together  and  separating  the  trial  as  to  a  count  for  perjury 
involved  with  the  other  transactions.  B.  y.  Kelly  [1917]  1  W.W.R.  46 
(Man.)  at  51;  same  case  on  appeal,  Kelly  v.  The  King,  [1917]  1  W.W.R. 
463,  54  S.C.R.  220,  27  Can.  Cr.  Cas.  282;  R.  v.  Cross,  43  N.S.R.  320,  14 
Can.  Or.  Cas.  171. 

Amendment  of  indictment] — See  sees.  889-893. 

Certain  technical  averments  diapensed  with  in  indictmentsi — See  sees 
844-857,  859,  861-860. 

Order  for  portioulare] — See  sees.  859,  860. 

Distinct  char  gee  of  theft;  **  whether  againet  the  same  person  or 
not  **] — The  addition  of  the  words  "  or  not "  in  sec.  857,  make  the 
section  distinguishable  from  the  corresponding  clause  in  the  Larceny 
Act,  1861  (Imp.),  24  and  25  Vict.,  eh.  96,  sec  6,  under  which  it  has 
been  held  that  the  distinct  charges  of  theft  included  in  the  one  indict- 
ment must  not  charge  one  defendant  in  one  count  singly  and  with 
another  defendant  jointly  in  another.  R.  v.  Edwards  (1912)  8  Cr. 
App.  B.  128,  [1913]  1  K.B.  267,  82  L.J.K.B.  347. 

Doubt  as  to  appeal  from  the  discretionary  order] — ^In  B.  v.  Hughes, 
17  Can.  Cr.  Cas.  450    (Out.),  Maclaren,  J.A.,  expressed  the  opinion 
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that  the  discretion  of  the  trial  judge  under  sec  657  to  try  the  different 
counts  separately  or  jointly  would  not  be  subject  to  review  by  the 
Court  of  Appeal. 

Multifarious  counts] — Sec.  892  permits  of  an  application  being 
made  at  any  stage  of  the  trial  to  "amend  or  divide"  any  eount  which 
is  double  or  multifarious  and  embarrassing  to  the  defenoe. 

Disagreement  on  soike  counts] — ^As  each  count  may  bo  treated  as  a 
separate  indictment  the  verdict  on  some  counts  may  be  accepted  although 
there  is  a  disagreement  on  others;  leaving  the  latter  for  separate  trial 
before  another  jury.  B.  v.  Toronto  By.  Co.  (No.  1),  34  OX.B.  589, 
18  Can.  Cr.  Cas.  417  (reversed  on  other  grounds,  Toronto  By.  Co.  v. 
The  King,  11917]  A-C.  630,  29  Can.  Cr.  Cas.  29.) 

Order  for  trial  separately^— Procedure  on  eaeh  coast  as  Iff  separate 
Indictment. 


I.  Any  order  for  trial  upon  one  or  more  counts  of  an 
iiirlirtmont  separately  may  be  made  either  before  or  in  the  course 
of  the  trial,  and  if  it  is  made  in  the  course  of  the  trial  the  jury 
shall  be  di.seharged  from  giving  a  verdict  vn  the  counts  on  whicli 
the  trial  is  not  to  proceed. 

2.  The  counts  in  the  indictment  as  to  which  the  jury  arc  so 
discharged  shall  be  proceeded  upon  in  all  respects  as  if  they  had 
been  found  in  a  separate  indictment. 

Origin] — Sec.  626,  Code  of  1892. 

Division  of  multifarious  counts] — See  sec.  892. 

Particulars. 

rartieularN  may  be  ordered. 

859.  The  court  may,  if  satisfied  that  it  is  necc^ssary  for  a 

fair  trial,  order  that  tlie  prosecutor  shall  furnish  a  particular,— 

(ft)  of  what  is  relied  on  in  support  of  any  <*harge  of  perjury, 

the  making  of  a  false  oath  or  of  a  false  statement, 

fabricating   evidence   or   subornation,   or   procuring 

the  commission  of  any  of  such  offences; 

(b)  of  any  false  pretenses  or  any  fraud  charged; 

(c)  of  any  attempt  or  conspiracy  by  fraudulent  means: 

(d)  stating  what  passages  in  any  book,  pamphlet,  news- 

paper or  other  printing  or  writing  are  relied  on  in 
support  of  a  charge  of  selling  or  exhibiting  an  ob- 
scene book,  pamphlet,  newspaper^  printing  or 
writing ; 
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(e)  further  deecribing  any  document  or  words  the  subject 

of  a  charge ; 
(/)   further  describing  the  means  by  which  any  offence  was 

committed ; 
(g)  further  describing  any  person,  place  or  thing  referred 

to  in  anv  indictment. 

Origin}— Sees.  613,  616,  616,  Code  of  1892. 

Order  for  particulars,  if  ^ati^fhed  that  it  is  necessary  for  a  fair 
trial} — Code  sec.  850  provides  that  partieulara  may  be  ordered  if  neces- 
sary for  a  fair  trial  and  sec.  860  provick^s  that  on  an  application  for 
particulars  the  court  may  have  regard  to  the  depositions.  The  purpose 
of  the  particulars  is  for  information,  and  possibly  the  reference  to  the 
depositions  is  to  see  whether  the  information  required  is  already  con- 
tained therein.  R.  v.  Lcvorton  [1017]  2  W.W.R.  584,  590,  11  Alta.  L.R. 
355,  28  Can.  Cr.  Cas.  61.  But  the  depositions  may  also  bo  referred  to 
for  ascertaining  what  is  relied  on  in  support  of  the  charge  or  the  moans 
by  which  the  offence  was  committed  whore  further  details  should  lie 
supplied  as  necessary  for  a  fair  trial  (Code  sec.  859). 

The  ordering  of  particulars  is  a  matter  of  judicial  discretion.    R.  v. 
Stevens,  8  Can.  Cr.  Cas.  387  (N.S.). 

The  indictment  must  contain  a  valid  count  identifying  the  oharge. 
Then  the  court,  being  seized  of  the  nature  of  the  charge,  may,  if  it 
thinks  it  essential  to  a  fair  trial,  order  the  further  particulars.  R.  v. 
Bainbridge,  (1918)  42  O.L.R.  203. 

An  indictment  for  theft  of  money  which  discloses  the  date  of  the 
offence,  the  name  of  the  person  from  whom  taken  and  the  amount,  does 
not  require  particulars  of  the  mode  in  which  the  alleged  offence  was 
committed,  unless  the  defendant  can  show  prejudice  in  his  defence. 
R.  V.  Lemelin,  22  Can.  Cr.  Cas.  109. 

Effect  of  service  of  partuuilars]-  If  the  trial  ju<ige  orders  particu- 
lars, the  prosecution  is  hound  by  the  particulars  given  in  accordance 
with  the  order.  R.  v.  Carswell  (1916)  10  W.W.R.  1027,  1038,  26  Can. 
Cr.  Cas.  288,  34  W.L.R.  1042.  And  if  without  an  order,  the  prosecutor 
furnishes  particulars  he  is  likewise  bound.  R.  v.  (^arswell  (1916)  1(1 
W.WJL  1027,  1038.  The  particulati  served  do  not  enlarge  the  ioope 
of  the  indictment ;  there  can  be  no  conviction  for  something  stated  in 
the  particulars  which  would  not  be  within  the  indictment  itself.  R.  v. 
Sinclair  (1906)  12  Can.  Cr.  Cas.  20  (Sask.).  R,  v.  Bainbridge  (1918) 
42  O.L.R.  203. 

Failure  to  ask  particulars  as  affecting  a  variance} — If  a  person  is 
convicted  on  an  indictment  for  forging  a  promissory  note,  and  the  fact 
in  evidence  was  an  incomplete  note  form  which  nevertheless  under 
Code  sec.  466  might  be  the  subject  of  forgery,  strict  accuracy  would 
require  that  the  indictment  Ije  ameaded  by  calling  the  doeuraent  an 
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**  incomplete  promissory  note  "  and  setting  forth  in  it  a  detailed  descrip- 
tion of  the  document.  But  if  no  question  is  raised  on  the  trial  when 
an  amendment  could  have  been  ordered,  the  conviction  will  stand  where 
the  defendant  made  no  application  for  particulars  under  sec  859  and 
was  not  misled  bj  the  discrepancy,  in  calling  the  forged  document  a 
"promissory  note."  Ead  v.  The  King  (1908)  40  S.G.B.  272,  13  Can. 
Or.  Gas.  348,  360.  Moreover  the  accused  might  plea'd  autrefois  convict 
if  again  indicted  for  forging  an  **  incomplete  promissory  note  '*  if  it 
were  in  fact  the  same  document  as  the  matter  on  which  the  accused 
was  given  in  charge  on  <the  former  trial  would  have  been  the  same  had 
"  all  proper  amendments  been  made  whieh  might  then  have  been  made/* 
(Code  sec.  907).    Ead  v.  The  King,  13  Can.  Cr.  Gas.  ^8,  40  B.G.R.  272. 

Particulars  as  to  specific  offences'] — See  the  appropriate  Code  section 
which  deals  with  the  specific  offence. 

Aviendment  of  indictment'\ — See  sec*.  889-893. 

Motion  in  arrest  of  judgmentl-^fAe  sec.  1007. 

Partlcnlarg. — Copy  to  be  fnrnished. 

860.  When  any  particular  as  aforesaid  is  delivered  a  copy 
shall  be  given  without  charge  to  the  accused  or  his  solicitor, 
and  it  shall  be  entered  in  the  record,  and  the  trial  shall  proceed 
in  all  respects  as  if  the  indictment  had  been  amended  in  con- 
formity with  such  particular. 

2.  In  determining  whether  a  particular  is  required  or  not, 
and  whether  a  defect  in  the  indictment  is  material  to  the  sub- 
stantial justice  of  the  case  or  not,  the  court  may  have  regard  to 
the  depositions. 

Origin]— Sec.  617,  Code  of  1892. 

Special  Cases, 

Libel,  etc— Svllleiency.— (Specifying  sense.-— What  proof  neeessary. 

861«  No  count  for  publishing  a  blasphemous,  seditious, 
obscene  or  defamatory  libel,  or  for  selling  or  exhibiting  an 
obscene  book,  pamphlet,  newspaper  or  other  printed  or  written 
matter,  shall  be  deemed  insufficient  on  the  ground  that  it  does 
not  set  out  the  words  thereof. 

2.  A  count  for  libel  may  charge  that  the  matter  published  was 
written  in  a  sense  which  would  make  the  publishing  criminal, 
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specifying  that  senge  vrithont  any  prefatory  averment  showing 
how  the  matter  was  written  in  that  sense. 

3.  On  the  trial  it  shall  be  sufficient  to  prove  that  the  matter 
published  wan  criminal  either  with  or  without  such  innuendo. 

Origin]— Bee,  615,  Code  of  1892. 

Criminal  libel] — Seditious  libel,  sees.  132-134;  blasphemous  libel, 
sec.  198;  defamatoTy  libel,  sees.  317-334,  861,  871,  888,  906,  910-913,  934, 
947,  956,  1045. 

Obscene  publications] — See  sec.  207. 

Count  for  seditious  libel] — A  defendant  was  charged  with  publishing 
a  seditaouB  libel.  The  indictment  as  presented  by  the  grand  jury  was 
that  he  did  in  a  certain  year  and  at  a  certain  place  "  publish  a  seditious 
libel  contrary  to  the  Criminal  Code  see.  184."  The  defendant  pleaded 
"  not  guilty  "  to  the  indictment  without  making  any  objection.  On  a 
later  date  the  ease  came  on  for  trial,  when  the  defendant  sought  to 
demur  to  the  indictment  or  to  move  to  quash  it,  for  defects  apparent  on 
the  face.  The  trial  judge  refused  leave  to  raise  the  question,  as  the 
defendant  had  already  pleaded.  Particulars  had  been  (without  previous 
demand)  delivered  by  the  Crown  after  the  plea  had  been  made,  stating 
that  the  defendant  did  **  publish  seditious  libel  by  publishing  the  fol- 
lowing pamphlets.''  Then  followed  pars.  1  to  7,  mentioning  respectively 
seven  pamphlets,  each  bearing  a  different  title  to  the  others,  except 
that  the  seventh  was  not  stated  to  have  any  title,  and  the  seditious  char- 
acter and  the  purpose  of  publishing  each  was  stated  separately  in  its 
own  paragraph,  but  no  reference  was  made  to  any  particular  part  or 
passage  of  any  of  them.  The  publications  mentioned  had  been  before 
the  grand  jury  when  they  found  the  indictment. .  In  view  of  these 
facts  and  of  sees.  859  and  860  of  the  Code,  as  to  the  delivery  of  par- 
ticulars, the  trial  judge  amended  the  indictment  by  changing  the  figures 
"184"  into  "134"— sec.  134  of  the  Code  being  obviously  intended—- 
and  by  adding  the  words  "  to  wit  the  matters  contained  in  the  annexed 
particulars."  The  indictment  was  not  sent  back  to  the  grand  jury, 
nor  was  the  defendant  called  upon  to  plead  again.  The  trial  then 
proceeded,  and  the  petit  jury  found  the  defendant  guilty  on  the  amended 
indictment  with  regard  to  two  of  the  publications  mentioned  in  the 
particulars.  It  was  held,  upon  a  case  stated,  that  the  demurrer  to  the 
Indictment  and  the  motion  to  quash  should  have  been  allowed;  that  the 
verdict  did  not  make  the  indictment  good;  that  the  amendments  should 
not  have  been  made  without  the  privity  and  consent  of  the  grand  jury ; 
that  the  accused  had  been  tried  upon  seven  libels  and  convicted  upon 
two,  when  the  grand  jury  had  found  a  bill  upon  only  one,  which  was 
not  known  to  be  either  of  the  two;  and  that  the  accused  was,  therefore, 
entitled  to  be  discharged  notwithstanding  the  verdict  of  the  jury, 
a  motion  in  arrest  of  judgment  having  been  made  under  sec.  1007  and 
disallowed.    R.  v.  Rainbridge,  (1918)  42  O.L.R.  20«. 
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Perjiir]r.^l¥liat  statemeiits  vnaeeessary  In  conat 

862.  Xo  count  charging  perjury,  the  making  of  a  false  oath 
or  of  a  false  statement,  fabricating  evidence  or  subornation,  or 
|)rocuring  the  commission  of  any  of  these  offences,  shall  be 
deemed  insufficient  on  the  ground  that  it  does  not  state  the 
nature  of  the  authority  of  the  tribunal  before  which  the  oath  or 
statement  was  taken  or  made,  or  the  subject  of  the  inquiry,  or 
the  words  used  or  the  evidence  fabricated,  or  on  the  ground  that 
it  does  not  expressly  negative  the  truth  of  the  words  used. 

Origin]— Sec.  iS\(\,  Code  of  1892;  B.H.C.  188(»,  ch.  174,  sec.  107. 

Partumlars] — The  prosecutor  may  be  ordered  under  sec.  859  to  fur- 
nish particulars  of  what  is  relied  on  in  support  of  the  charge,  but  by 
sec  862  the  count  is  not  to  be  deemed  insufficient,  and  the  indictment 
could  not  therefore  be  quashed  fdr  not  having  included  such  particulars 
in  the  bill  found  by  the  grand  jury.  Bee  also  sec.  852,  as  to  stating 
the  substance  of  the  offence.  Sec.  862  makes  it  unnecessary  to  state 
the  nature  of  the  authority  of  the  tribunal  before  which  the  oath  was 
taken.    B.  v.  Morrison,  (1916)  49  N.S.R.  446,  26  Can.  Cr.  Cas.  26. 

Perjury  and  cognate  offences'] — See  sees.  170-177. 

**  Procuring  the  commission  of^*  perjury,  etc.] — By  sees.  69  and  70. 
aiders  and  abetters  are  declared  to  be  parties  to  the  offences  procured 
to  be  committed.  They  may  therefore  be  charged  as  principals  with 
such  particnlara  as  are  necessary  or  may  be  ordered  under  sees.  852-853, 
859  and  860.  Subornation  of  perjury  is  specially  included  in  sec.  174 
with  the  same  maximum  punishment  as  for  the  perjury  itself  (14 
years). 

Indictment— False  pretenses«^Fraad. 

883.  No  count  which  charges  any  false  pretense,  or  any 
fraud,  or  any  attempt  or  conspiracy  by  fraudulent  means,  shall 
be  deemed  insufficient  because  it  does  not  set  out  in  detail  in 
what  the  false  pretenses  or  the  fraud  or  fraudulent  means  con- 
.listed. 

Origin]— Sec.  616,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  107. 

False  pretense  or  fraud] — See  sees.  404-444.  Sec.  405a  as  to  fraudu- 
lently obtaining  credit  uses  the  phrase  '*  under  false  pretenses  or  by 
means  of  fraud."  The  offence  should,  however,  be  described  with  suffi- 
cient particularity  that  the  accused  may  know  with  what  he  is  charged. 
Code  sees.  852,  853  and  859,  and  notes  to  same. 

Attempts  to  commit  indictable  offences] — See  sees.  570,  571. 

Conspiracy  by  fraudulent-  means] — See  aec.  444  and  note  to  same. 
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How  and  in  whom  Property  moj^  b^  Laid, 

Statements  BnlHeient  in  eertaln  casefl  In  indletnients. 

8B4.  An  indictment  shall  be  deemed  sufficient  in  the  cases 
following : — 

(a)  If  it  be  necessary  to  name  the  joint  owners  of  any  real 

or  personal  property,  whether  the  same  be  partners, 
joint  tenants,  parceners,  tenants  in  common,  joint 
stock  companies  or  trustees,  and  it  is  alleged  that 
the  property  belongs  to  one  who  is  named,  and 
another  or  others,  as  the  case  may  be ; 

(b)  If  it  is  necesBary  for  any  purpose  to  mention  such  per- 

sons and  one  only  is  named ; 

(c)  If  the  property  in  a  turnpike  road  is  laid  in  the  trustees 

or  commissioners  tliereof  without  specifying  the 
names  of  such  trustees  or  commissioners; 

(d)  If  the  offence  is  committed  in  respect  to  any  property 

in  the  occupation  or  under  the  management  of  any 
public  officer  or  commissioner,  and  the.  property  is 
alleged  to  belong  to  such  officer  or  commissioner 
without  naming  him; 

(e)  If  for  an  offence  under  sec.  371  the  oyster  bed,  laying 

or  Afifhery  is  described  by  name  or  otherwise,  without 
stating  the  same  to  be  in  any  particular  county  or 
place. 

Orf^in]->Sec.  619,  Code  of  1892;  B.8.G.  1886,  ch.  174,  sees.  118, 
119,  120,  121,  123. 

Certain  technical  averments  dispensed  with  in  indictments] — See  secfl. 
844-857,  859,  861-869. 

Order  for  particulars] — See  sees.  859,  860. 

Amendment  of  indictment] — See  sees.  889-893. 

Property  of  body  corporate. 

865.  All  pro|)erty,  real  and  personal,  whereof  any  body  (cor- 
porate has,  by  law,  the  management,  control  or  custody,  shall, 
for  the  purpose  of  any  indictment  or  proceeding  against  any 
other  person  for  any  offence  committed  on  or  in  respect  thereof, 
be  deemed  to  be  the  property  of  such  body  corporate. 

Origin]— Sec.  620,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  122. 
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Stealing  ores  or  minerals. 

866.  In  any  indictment  for  any  oflFence  mentioned  in  sees.  37S 

and  424  it  shall  be  RufBcient  to  lay  the  property  in  His  Majesty. 
or  in  any  person  or  corporation,  in  different  counts  in  siu'h 
indictment. 

Origin]— Part  of  sec.  621,  Code  of  1892;  E.S.C.  1886,  ch.  174,  sec. 
124. 

Theft  and  other  unlawful  dealings  with  gold  or  silver  mine  pro- 
ducts^—See  sees.  353,  378,  424,  424a,  637,  750(d),  866,  893. 

Amendment  at  trial  when  property  wrongly  laid] See  sec.  -893. 

Indictment  for  offenees  In  respeel  of  postal  eards,  etc 

867.  Tn  any  indictment  for  any  offence  committed  in  respect 
of  any  postal  card,  postage  stamp  or  other  stamp  issued  or 
prepared  for  issue  by  the  authority  of  the  Parliament  of  Canada, 
or  of  the  legislature  of  any  province  of  (Canada,  or  by, 
or  by  the  authority  of,  any  corporate  body  for  the  pay- 
ment of  any  fee,  rate  or  duty  whatsoever,  the  property  therein 
may  be  laid  in  the  person  in  whose  possession,  as  the  owner 
thereof,  it  was  when  the  offence  was  committed,  or  in  His 
Majesty  if  it  was  then  unissued  or  in  the  possession  of  any 
officer  or  agent  of  the  Government  of  Canada  or  of  the  province 
by  authority  of  the  legislature  whereof  it  was  issued  or  prepared 
for  issue. 

Ori^tn]-— Sec.  622,  CJode  of  1892;  R.S.C.  1886,  ch.  174,  sec.  125. 

Post  offenees  generallyl—Bee  Code  sees.  3,  209,  265,  B64.  365,  366. 
400,  407,  449,  451,  510d,  516,  538,  867,  869,  and  the  Post  Office  Aft. 
R.8.C.  1906,  ch.  66. 

Theft  by  public  servants* 

868.  In  every  case  of  theft  or  fraudulent  application  or  dis- 
position of  any  chattel,  money  or  valuable  security  under  sec. 
359,  paragraph  (c),  or  391,  the  property  in  any  such  chattel, 
money  or  valuable  security  may,  in  any  warrant  by  the  justice 
before  whom  the  offender  is  charged,  and  in  the  indictment  pre- 
ferred against  such  offender,  l>e  laid  in  His  Majesty,  or  in  the 
municipality,  as  the  case  may  be. 

Originl—See,  623,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  126. 
Theft  hy  puhlie  employees]— ^See  sec.  .359  (c). 
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Gavemmcnt  or  municipal  employee  unlawfully  refusvng  to  deliver  up 
public  property] — See  sec.  391. 

OffeBces  respecftiBir  letter  \mg^  etc 

869.  When  an  offence  is  committed  in  respect  of  a  post  letter 
bag,  or  a  post  letter,  or  other  mailable  matter,  chattel,  money 
or  valuable  security  sent  by  post,  the  property  of  such  post  letter 
bag,  post  letter,  or  other  mailable  matter,  chattel,  money  or  valu- 
able security  may,  in  the  indictment  preferred  against  the 
offender,  be  laid  in  the  Postmaster  General ;  and  it  shall  not  be 
necessary  to  allege  in  the  indictment,  or  to  prove  upon  the 
trial  or  otherwise,  that  the  post  letter  bag,  post  letter  or  other 
mailable  matter,  chattel  or  valuable  security  was  of  any  value. 

2.  The  property  of  any  chattel  or  thing  used  or  employed  in 
the  service  of  the  post  oflGce,  or  of  moneys  arising  from  duties 
of  postage,  shall^  except  in  the  cases  aforesaid,  be  laid  in  His 
Majesty,  if  the  same  is  the  property  of  His  Majesty,  or  if  the 
loss  thereof  would  be  borne  by  His  Majesty,  and  not  by  any 
|>er8on  in  his  private  capacity. 

Origin] -*-Sec.  624,  Code  of  1S92;  R.B.C.  1886,  eh.  85^  sec.  111. 

Certain  technical  averments  dispensed  ieifh  •»  imdiatmentsil-'^Bee  sees. 
844-857,  859,  861-869. 

Order  for  particular  si — See  sees.  859,  860. 

Amendment  of  indictmenti — See  sees.  889-893. 

Post  offences  generally] — See  Code  sees.  3,  209,  265,  364,  365,  366, 
400,  407,  449,  451,  510D,  516,  S88,  867,  869,  and  the  Post  Office  Act. 
BJ9.C.  1906,  cH.  66. 

Preferring  Indictment. 

Order  for  by  Judge  when  perjury  eonmltted  before  hl]iir*-Coii»iU« 
Bent  In  sach  case. — ^Recogrniianee  nay  be  required* 

870.  Any  judge  of  any  court  of  record  before  whom  any 
inquiry  or  trial  is  held,  and  which  he  is  by  law  required  or 
authorized  to  hold,  may,  if  it  appears  to  him  that  any  person 
lias  been  guilty  of  wilful  and  corrupt  perjury  in  any  evidence 
given,  or  in  any  affidavit,  affirmation,  declaration,  deposition, 
examination,  answer  or  other  proceeding  made  or  taken  before 
him,  direct  such  person  to  hfi  prosecuted  for  such  perjury,  if 
there  appears  to  such  judge  a  reasonable  cause  for  such 
pro«e'*'i^»'^". 
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2.  Such  judge  raay  commit  such  person  until  the  next  term, 
sittings  or  session  of  any,  court  having  power  to  try  for  perjury, 
in  the  jurisdiction  within  which  8ueh  perjtiry  was  committed, 
or  permit  him  to  enter  into  a  recognizance,,  with  one  ccr  niore 
sufficient  sureties^  conditioned  for  his  appearance  at  sucli  next 
term^  sittings  or  seBftion>  and  that  he  will  then  surrender  and 
take  liis  trial  and  not  depart  the  court  without  leave. 

i3.  Such  judge  may  require  any  person  he  thinks  fit,  to  enter 
into  a  recognizance  conditioned  to  prosecute  or  give  evidence 
against  the  person  so  dire<;ted  to  l)e  prosecuted. 

On^iw  J—B.S.C.  1886,  ch.  154,  sec.  i. 

Court  of  record  may  order  proseention  for  perjvry} — A  oonuniUal  of 
a-  witness  pursuant  to  the  judge's  direction  that  he  be  held  and  prose- 
cuted for  perjury  does  not  prevent  the  same  judge  from  making  an 
order  for  bail,  and  the  judge  is  not  functus  officio  by  reason  of  -the  first 
order.    Be  Ruthven,  6  B.C.R.  115,  2  Can.  Cr.  Cas.  39. 

A  police  magistrate  holding  a  summary  trial  under  sec.  777  has  been 
held  not  to  be  a  **  court  of  record  "  for  the  purposes  of  the  Habeas 
Corpus  Act.    R.  v.  Gibson,  29  Ont.  R.  660,  2  Can.  Cr.  Cas.  302. 

Any  one  bo«nd  over  nay  prefer  IndietmeBt*— -Application  to  qnash. 
— Qnaahlnp  dnrlng  triaL 

871.  Any  one  who  is  bound  over  to  prosecute  any  person, 
whether  committed  for  trial  or  not,  may  prefer  a  bill  of  indict- 
ment for  the  charge  on  which  the  accused  has  been  committed, 
or  in  respect  of  which  the  prosecutor  is  so  bound  over,  or  for 
any  charge  founded  upon  the  facts  or  evidence  disclosed  on  the 
depositions  taken  before  the  justice. 

2.  The  accused  may  at  any  time  before  he  is  given  in  charge 
to  the  jury  apply  to  the  couf t  to  qtiash  any  co\mt  in  the  indict- 
ment on  tlie  ground  that  it  is  not  founded  on  such  facts  or 
evidence,  and  the  court  shall  quash  such  count  if  satisfied  that 
it  is  not  so  founded. 

^.  If  at  any  time  during  the  trial  it  appears  to  the  court  that 
any  count  is  not  so  founded,  and  that  injustice  has  been  or  is 
likely  to  be  done  to  the  accused  in  consequence  of  such  count 
remaining  in  the  indictment,  the  court  may  then  quash  such 
count  and  discharge  the  jury  from  finding  any  verdict  npon  it. 

Originl—Bcc.  641  of  the  1892  Code  as  amended  by  63-64  Vict.,  ch- 
46,  sec.  3. 
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Beooffnizance  to  prefer  indietmefU^ — See  sees.  688,  689,  692. 

Security  for  costsi — The  court  before  which  the  indictment  is  to  be 
tried  or  a  judge  thereof  may  in  its  or  his  discretion  order  that  the 
prosecutor  who  has  been  bound  over  to  prosecute  under  sec.  688  at  his 
own  request,  shall  not  be  pei-mitted  to  prefer  any  such  indictment  until 
he  has  given  security  for  the  costs  which  might  be  ordered  against 
him  under  sec.  689  (1)  in  favour  of  the  accused,  including  the  latter's 
costs  of  appearance  on  the  preliminary  enquiry.     Sec.  689  (2). 

Any  one  who  is  hound  over  to  prosecute  **  any  person  **] — It  would 
seem  that  corporations  are  now  included  as  to  offences  of  which  a  cor- 
poration can  be  guilty.  See  definition  of  person  in  Code  sec.  2  (13) 
and  Be  Schofield  (1913)  22  Can.  Cr.  Cas.  93,  distinguishing  the  rases 
of  Be  Chapman  and  City  of  London,  19  O.B.  33,  decided  before  the 
passing  of  the  Code  interpretation  clause  2  (13)  by  which  "  person  " 
includes  all  public  bodies,  bodies  corporate,  companies,  etc.,  "  in  rela- 
tion to  such  acts  and  things  as  they  are  capable  of  doing  and  owning 
respectively." 

Motion  to  quash  for  lack  of  consent  to  prefer^ — See  sec.  873. 

Motion  to  quash  generally] — See  sec.  898. 

Crown  coungel  may  prefer  Indictment. 

872.  The  counsel  acting  on  behalf  of  the  Crown  at  any 
court  of  criminal  jurisdiction  may  prefer  against  any  person 
who  has  been  committed  for  trial  at  such  court  a  bill  of  indict- 
ment for  the  charge  on  which  the  accused  has  been  so  com- 
mitted or  for  any  charge  founded  on  the  facts  or  evidence  dis- 
closed in  the  depositions  taken  before  the  justice. 

Ori^]— 63-64  Vict.,  Can.,  ch.  46,  sec.  3. 

Any  charge  founded  on  the  depositions] — The  Crown  prosecutor 
representing  the  Attomey-Gkneral  has  a  right  to  present  bills  to  the 
grand  jury  for  all  the  offences  disclosed  by  the  depositions  taken  before 
the  police  magistrate.  There  is  no  restriction  that  the  bill  shall  be  for 
only  one  offence  disclosed.  B.  v.  Mooney,  11  Can.  Cr.  Cas.  333,  at  840, 
15  Que.  K.B.  57. 

If  the  depositions  sent  up  by  the  magistrate  were  not  taken  in  his 
presence  but  by  a  stenographer  in  another  room,  the  indictment  founded 
on  same  may  be  quashed,  if  sec.  872  is  the  only  authdrity  for  bringing 
k.  R.  V.  Traynor,  10  Que.  Q.B.  63,  4  Can.  Cr.  Cas.  410.  The  defect 
in  the  depositions  might  be  cured  by  procuring  a  consent  under  see. 
873  to  prefer  an  indictment  without  regard  to  the  depositions.  And 
slight  defects  in  the  form  in  which  a  magistrate  returns  depositions  to 
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the  proper  court  cannot  be  taken  advantage  of  to  support  a  contention 
that  a  charge  should  be  quashed  upon  the  ground  that  there  had  been  no 
preliminary  enquiry.  B.  v.  McClain,  (1915)  7  W.WJt.  1134,  8  Alta. 
L.B.  73,  23  Can.  Cr.  Cas.  488.  As  to  indictments  by  direction  of  the 
Attorney-General  or  by  leave  of  the  court,  see  sees.  873,  873a. 

A  bill  of  indictment  in  Quebec  preferred  by  the  Grown  prosecutor 
under  Gr.  Gode,  sec  872,  for  a  charge  founded  on  the  evidence  taken 
before  the  committing  justice,  need  not  in  addition  to  the  signature  of 
the  Attorney-General's  representative  to  the  bill  include  a  statement 
that  he  was  in  fact  such  representative.  Gagnon  v.  The  King,  24  Can. 
Cr.  Cas.  51,  23  Que.  K.B.  390. 

The  right  to  prefer  an  indictment  under  sec.  872  is  displaced  by 
the  quashing  of  the  commitment  in  habeas  corpus  proceedings  on 
the  ground  that  there  was  no  evidence  to  sustain  the  commitment. 
B.  v.  Mackey  (1918)  29  Can.  Ct.  Cas.  419  (N.8.) ;  B.  v.  Mackey,  29 
Can.  Cr.  Cas.  167  (N.S.).  And  the  court  may  refuse  its  consent  to  an 
indictment  under  such  circumstances.  B.  v.  Mackey  (1918)  29  Can. 
Cr.  Cas.  419,  in  which  defendant's  counsel  raised  the  point  by  way  of 
preliminary  objection  to  the  bill  being  submitted  to  the  grand  jury. 

What  %8  indictahle] — The  law  is  thus  stated  in  Hawkin's  Pleas  of  the 
Crown,  bk.  2,  ch.  25,  sec.  4 :  **  Wherever  a  statute  prohibits  a  matter 
of  public  grievance  to  the  liberties  and  security  of  a  subject  or  com- 
mands a  matter  of  public  convenience,  as  the  repairing  of  the  common 
streets  of  a  town,  an  offender  agaii\st  such  statute  is  punishable  not 
only  at  the  suit  of  the  party  aggrieved  but  also  by  way  of  indictment 
for  his  contempt  of  the  statute,  unless  such  method  of  proceeding  do 
manifestly  appear  to  be  excluded  by  it." 

This  rule  has  been  generally  approved  and  followed.  See  B.  v. 
Dnrocher,  21  Can.  Cr.  Cas.  382;  B.  v.  Buchanan,  8  Q.B.  883;  B.  v.  Tyler 
and  International  Commercial  Co.  [1891]  2  Q.B.  538,  at  p.  592;  B.  t. 
Hall  [1891]  1  Q.B.  747;  In  re  B.  v.  Meehan,  3  O.L.B.  567. 

North-West  Territories^— By  sec.  36  of  the  North- West  Territories 
Act,  B.S.C.,  ch.  62,  no  grand  jury  shall  be  summoned  or  sit  in  the 
Territories,  and  by  sec.  52  the  trial  of  any  person  charged  with  a 
criminal  offence  shall  be  commenced  by  a  formal  charge  in  writing 
setting  forth  as  in  an  indictment  the  offence  wherewith  he  is  charged. 

Yukon  Territory^ — ^The  administration  of  criminal  law  in  the  Yukon 
Territory  is  subject  to  -the  special  provisions  of  the  Yukon  Act,  B.8.C., 
ch.  63,  one  of  which  (sec.  63)  is  that  no  grand  jury  shall  be  summoned 
or  sit  in  the  Yukon  Territory  and  that  where  there  is  a  trial  with  a 
jury  the  jury  shuU  be  composed  of  six  jurors  (sec  67).  The  power 
of  summary  trial  by  a  judge  without  a  jury  is  conferred  under  see.  65 
as  to  certain  offences,  while  sec.  66  provides  for  the  summary  trial  of 
any  other  criminal  offence  without  a  jury  on  the  defendant's  consent 
to  that  mode  of  trial. 
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Attorney  General   may  prefer  Indictments— Jlny   one  by  orders— 
Who  may  prefer  an  Indletment. 

8T3.  The  Attorney  General  or  any  one  by  his  direction  or 
any  one  with  the  written  consent  of  a  judge  of  any  court  of 
criminal  jurisdiction  or  of  the  Attorney  General,  may  prefer 
a  bill  of  indictment  for  any  offence  before  the  grand  jury  of 
any  court  specified  in  such  consent. 

2.  Any  person  may  prefer  any  bill  of  indictment  before  any 
court  of  criminal  jurisdiction  by  order  of  such  court. 

3.  It  shall  not  be  necessary  to  state  such  consent  or  order  in 
the  indictment  and  an  objection  to  an  indictment  for  want  of 
such  consent  or  order  must  be  taken  by  motion  to  quash  the 
indictment  iJefore  the  accused  person  is  given  in  charge. 

4.  Except  as  in  this  Part  previously  provided  no  bill  of  indict- 
ment shall  be  preferred  in  any  province  of  Canada. 

Ort^]— 63-64  Vict.,  Can.,  ch.  46,  sec.  3;  sec.  641,  Code  of  1892. 

Attorney-General] — See  definition  in  sec.  2,  sub-sec.  (2). 

Application  of  seo.  873] — The  omission  in  sec.  873  to  restrict  its 
operation  to  persons  already  before  the  court  or  any  other  class,  if  it 
was  intentional  as  we  must  assume  that  it  was,  could  reasonably  have 
no  other  9ignificance  than  that  no  restriction  was  intended.  That  the 
omission  was  intentional,  and  that  it  was  therefore  meant  that  the 
application  of  the  section  should  be  general,  is  shown  by  the  great  par- 
tieularity  with  which  sees.  871  and  872  specify  the  classes  of  persons 
to  which  they  respectively  apply,  and  the  sharp  contrast  which  exists 
in  that  respect  between  these  sections  and  sec.  873  in  question.  Observ- 
ing that  the  three  sections  come  under  the  general  heading  "  Preferring 
Indictments"  and  follow  in  numerical  order,  if  on  their  plain  reading 
the  first  two  sections,  as  the  fact  is,  are  special  in  their  application 
and  'the  third  of  a  general  character,  there  is  no  reason  or  justification 
for  introducing  in  the  latter  any  restriction.  B.  v.  Kelly.  Moreover,  in 
sees.  871  and  872  the  particularity  in  defining  the  offences  for  which 
they  may  be  so  indicted  are  in  perfect  logical  harmony;  whilst  with 
respect  to  sec.  873,  no  other  construction  than  that  any  person  may  be 
indicted  thereunder,  could  be  consistent  with  the  statement  therein  that 
the  indictment  may  be  preferred  for  "any  offence,**  R.  v.  Kelly,  10 
W.W.B.  1345,  27  Can.  Or.  Cas.  94  (Man.),  and  see  same  case  in 
appeal,  B.  v.  Kelly  [1917]  1  W.W.B.  46,  27  Man.  B.  105,  27  Can.  Cr. 
Cas.  140  and  Kelly  v.  The  King  [1917]  1  W.W.B.  463,  54  S.CB.  220, 
27  Can.  Cr.  Cas.  282. 

Limitation  of  indietmentsi — ^In  considering  the  effect  of  sees.  871, 
872  and  873,  it  is  well  to  remember  that  at  common  law  any  person 
might  prefer  a  bill  before  the  grand  Jury  against  any  one  whom  he 
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accused  of  oonunitting  an  indictable  offence,  and  thi^  slight  be  done 
without  previous  enquiry  before  a  magiBtrate^  or  by  left^ye  from  the 
court  or  otherwise.  This  right  was  liable  to  be  abused,  and  so  the 
Vexatious  Indictments  Act,  22  Vict.  (Imp.),  chapter  17,  was  passed, 
and  the  right  has  been  cut  down  so  that  now  by  virtue  of  sec.  873  no 
bill  can  be  preferred  in  Canada  except  as  provided  in  sees.  870,  871, 
872,  873.    B.  v.  Faulkner,  19  Can.  Cr.  Cas.  47,  Id  RC.B.  229. 

In  Ontario  and  Quebec  there  was  the  Vexatious  Indictments  Act, 
1861,  Can.,  expressly  taking  away  the  right  to  prefer  indictments  for 
certain  misdemeanours  except  with  the  consent  of  certain  judges  or 
officers.    Be  Criminal  Code,  43  S.C.B.  447,  448,  16  Can.  Or.  Cas.  459. 

Indictment  by  direction  of  Attorney-General] — ^Although  an  indict- 
ment under  sec.  872  may  have  been  set  asido  by  the  court  for  irregulari- 
ties in  procedure  at  the  preliminary  inquiry,  nothing  prevents  the 
Attorney-General  from  presenting  a  new  indictment  which  will  be  sub- 
mitted to  the  grand  jury  without  there  having  been  any  preliminary 
inquiry  or  any  information  whatever  before  a  magistrate.  B.  v.  Bobert 
(No.  2),  12  Que.  P.B.  9;  B.  v.  Lepine,  4  Can.  Cr.  Cas.  145. 

The  fact  that  an  accused  person  has  been  sent  up  for  trial  pursuant 
to  a  preliminary  inquiry,  does  not  deprive  the  Attorney-General  of  the 
right  to  bring  an  indictment  before  the  grand  jury  and  to  ignore 
altogether  the  proceedings  already  taken  before  the  magistrate.  B.  v. 
Houle,  12  Que.  P.B.  4,  17  Can.  Cr.  Cas.  407  j  B.  v.  Pawliski  (1915)  24 
Can.  Cr.  Cas.  147.  31  W.L.B.  675. 

In  B.  V.  Duncan,  (1918)  15  O.W.N.  163,  an  indictment  for  murder 
was  preferred  by  consent  of  the  court  although  the  commitment  was 
for  mansla,ughter  only.  The  case  resulted  in  a  verdict  for  manslaughter. 
An  indictment  not  preferred  with  the  consent  of  the  judge  or  tlie 
direction  of  the  Attorney-General  under  Code  sec.  873  may  be  quashed 
if  not  founded  upon  facts  disclosed  in  the  depositions  taken  on  the 
preliminary  enquiry.  B.  v.  Eliasoph,  16  Can.  Cr.  Cas.  131,  19  Que, 
K.B.  232. 

If  the  bill  is  preferred  under  authority  of  the  Attorney-General's 
consent,  the  consent  should  be  in  writing  and  should  be  specific  as  to  the 
offence.  B.  v.  Townsend,  28  N.S.B.  468,  3  Can.  Cr.  Cas.  29;  B.  v. 
Hamilton,  31  N.S.B.  322,  2  Can.  Cr.  Cas.  178. 

Indictment  by  leave  of  the  judge] — The  consent  of  the  judge  is  to 
be  in  writing  and  obtained  before  the  indictment  goes  to  the  grand 
jury.  B.  V.  Beckwith,  7  Can.  Cr.  Cas.  450  (N.S.) ;  B.  v.  Weir,  3  Can. 
Cr.  Cas.  155  (Que.). 

Leave  to  private  prosecutor  io  prosecute] — ^When  a  person  preferring 
a  charge  requires  the  magistrate,  who  has  discharged  the  accused,  to 
bind  him  over  to  lay  and  prosecute  an  indictment  and  does  submit  such 
an  indictment  to  the  grand  jury,  a4;  the  following  sitting  of  the  court, 
he  has  no  right  to  appear,  Iqt  himself  or.  through  counsel,  before  the 
grand  jury  without  the  permission  of  the  court  under  the  long-estab- 
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llshed  practice  in  the  Court  of  King's  Bench  for  Quebec.  B.  v.  Hoo 
Yoke,  14  Que.  K.B.  540,  10  Can.  Cr.  Cas.  211 ;  and  see  B.  v.  St.  Louis, 
1  Can.  Cr.  Cas.  141,  where  the  Minister  of  Justice  obtained  leave  to 
prosecute. 

Lost  or  stolen  indictment] — If  the  original  indictment  to  which  the 
accused  had  pleaded  at  a  previous  sittings  has  been  lost  or  stolen,  the 
court  may  direct  that  a  new  indictment  be  preferred,  to  go  before  an- 
other grand  jury.    B.  v.  McAuliffe  (1906)  17  Can.  Cr.  Cas.  495  (Ont.). 

Election  of  speedy  trial  notwithstanding  indictmenti — See  notes  to 
sees.  825-828. 

Proceedings  against  a  corporation  for  an  indictable  offence] — ^Leave 
to  prefer  an  indictment  may  be  applied  for  under  sec.  873;  B.  v. 
Standard  Soap  Co.,  12  Can.  Cr.  Cas;  290;  and  for  offences  triable 
summarily  under  sec.  773,  the  procedure  of  sec.  773A  will  apply.  Sees. 
918-920  deal  with  the  notice  of  indictment  to  be  served  on  a  corpora- 
tion defendant.    As  to  summary  conviction  offences,  see  also  sec.  720a. 

Formal  proceedings  in  jury  courts  in  Ontariol — The  following  are 
the  forms  and  instructions  for  the  use  of  clerks  of  assize  and  criers: 

Upon  opening  Court  the  Crier  makes  Proclamation: 

Oyez,  Oyez,  Oyez. — ^All  persons  having  anything  to  do  before  my 
Lord  'the  King's  Justice  of  the  Supreme  Court  of  Ontario  at  its  sittings 
of  Assize  and  Nisi  Prius  Oyer  and  Terminer  and  general  gaol  delivery 
(if  a  Civil  Court  omit  the  words  Oyer  and  Terminer  and  general  gaol 
delivery),  for  the  County  of  draw  near  and  give  your 

attendance. — God  save  the  King. 

Oyez,  Oyez,  Oyez. — Sheriff  of  the  County  of  return 

the  several  writs  and  precepts  to  you  directed  returnable  here  this  day 
that  my  Lord  the  King's  Justice  may  proceed  thereon. 

After  the  precept  has  been  hcmded  to  the  Clerk  the  Crier  proclaims: 

Oyez,  Oyez,  Oyez. — You  good  men  who  are  summoned  as  Grand 
Jurors  to  enquire  for  our  Sovereign  Lord  the  King  and  the  County 
of  answer  to  your  names  and  save  your  fines. — God  save 

tke  King. 

The  Clerk  asks  the  Grand  Jurors  to  select  their  foreman,  who  is  sworn 
as  follows: 
You,  A.B.  as  foreman  of  this  Grand  Inquest  for  the  body  of  this 
County  of  shall  diligently  enquire  and  true  presentment 

make  of  all  such  matters  and  things  as  shall  be  given  you  in  charge; 
the  King's  counsel,  your  fellows  and  your  own,  you  shall  keep  secret; 
you  shall  present  no  one  for  envy,  hatred  or  malice,  neither  shall  you 
leave  any  one  unpresented  for  fear,  favour  or  affection,  gain,  reward 
or  hope  thereof;  but  you  shall  present  all  things  truly  as  they  come 
to  your  knowledge,  according  to  the  best  of  your  understanding. — So 
help  you  Gk)d. 
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The  rest  of  Grand  Jury   (according  to  custom  three  at  a  time)   are 
sworn  thus: 

The  same  oatli  your  foreman  hath  taken  on  his  part^  you  and  every 
of  you,  shall  well  and  truly  observe  and  keep  on  your  part. — So  help 
you  God, 

The  Crier  then  proclaims: 

Oyez,  Oyez,  Oye& — ^All  persona  are  commanded  to  keep  silence  while 
my  Lord  the  King's  Justice  delivers  the  charge  to  the  Grand  Inquest 
upon  pain  of  imprisonment. 

Judge  charges  Grand  Jury, 

A  Bailiff  is  sworn  to  attend  the  Grand  Jury  as  follows: 

**  You  swear  that  you  will  diligently  attend  the  Grand  Inquest  during 
the  present  Assizes,  and  earefuUy  deliver  to  them  all  such  Bills  of 
Indictments,  or  other  things  as  shall  be  sent  to  them  by  the  Court  with- 
out alteration. — So  help  you  God." 

The  Grand  Jury  may  then  retire: 

The  Crier  then  proclaims: 

Oyez,  Oyez,  Oyez. — You  good  men  who  are  summoned  here  as  Petit 
Jurors  answer  to  your  names  and  save  your  fines. — God  save  the  King. 

The  panel  of  Petit  Jurors  is  then  called. 

When  an  adjournment  is  made  the  Crier  announces: 

This  Court  stands  adjourned  until  (the  time  named). 

When  the  Court  resumes  the  Crier  announces: 

The  sittings  of  the  Supreme  Court  of  Ontario,  for  the  County 
of  will  now  be  resumed. 

Where  a  formal  adjournment  is  made  the  Crier  announces: 

Oyez,  Oyez,  Oyez. — All  persons  having  anything  further  to  do  before 
my  Lord  the  King's  Justice  of  the  Supreme  Court  of  Ontario  at  its 
Sitting  of  Assize  and  Nisi  Prius,  for  the  County  of  may 

depart  hence  at  this  time  and  give  their  attendance  here  again  to- 
morrow morning  at 

(Formei  adjournment  of  CriwMal  Cottrt  is  not  now  necessary.  Code 
sec.  945,  sub-sec.  6.) 

Upon  the  return  of  hills  by  the  Grand  Jury: 

When  Grand  Jury  bring  ,in  indictment  the  Clerk  reads  True  Bills 
first;  then  says:  "  The  King  v.  A.B.,  Forgery"  (or  as  the  offence  WMg 
be)  "  True  Bill,  C.  D.  Foreman." 

1188 


Trial  Procedure  [§878] 

Then  to  Grand  Jnry  after  reading  True  Bills  only  the  Clerk  says: — 

'*  You  are  content  the  Court  shall  amend  matter  of  form,  altering  no 
matter  of  substance,  in  this  Bill  {or  these  Bills)  you  have  found,  with- 
out your  privity." 

The  Clerk  then  reads  those  returned  "*  No  BUI "  thus^*'The  King  v 
A.B.,  Forgery  (or  as  the  offence  may  5c)*  No  Bill.'    C.  D.,  Foreman." 

Proceedings  Upon  a  Trial. 

The  accused  being  placed  in  the  dock  and  standing  he  is  arraigned  ty 
the  Clerk  as  follows: 

"  You  stand  indicted  by  the  name  of  ."      The  Clerk 

then  reads  the  indictment  (beginning  at  **  The  Jurors  of  our  Lord  the 
King,  etc**)^  and  asks  the  accused: 

**  How  do  you  plead  t     Guilty  or  not  guilty  t" 

//  the  accused  pleads  not  guilty  the  Clerk  marks  on  the  indictment  the 
words  "  Po  Se  "  (Ponit  se  stiper  patriam,  i.e.,  Puts  himself  upon 
the  country),  and  the  date  and  signs  it  with  his  initials  and  asks 
the  accused: 

Are  you  ready  for  your  trial  t" 


t( 


//  the  accused  pleads  guilty  the  Clerk  hands  the  indictment  to  the  judge, 
who  records  the  plea  and  returns  it  to  the  Clerk,  who  addresses 
tha  accused: 

"  Harken  to  your  plea  as  the  Court  records  it.  You  plead  guilty 
as  within  charged." 

Calling  the  Jury: — 

The  Clerk  calls  as  many  names  of  jurors  as  directed  by  the  judge.  Code 
sec.  927  (3)  and  addresses  the  prisoner  thus: — 

"  These  good  men  that  you  shall  now  hear  called  and  who  do  appear 
are  the  Jury  which  are  to  pass  between  Our  Sovereign  Lord  the  King 
and  you  on  your  trial,  if  therefore  you  {or  any  of  you)  shall  challenge 
them  or  any  of  them,  you  must  do  so  as  they  come  to  the  Book  to  be 
sworn,  before  they  are  sworn,  and  you  shall  be  heard." 

llie  clerk  then  proceeds  to  swear  Jury,  each  Juror  being  sworn  in  the 
order  in  which  his  name  is  drawn  (Code  sec.  927,  s.s.  ^)  as  follows: 

Oath: — "  Prisoner  look  at  the  juror,  juror  look  at  the  prisoner.  (At 
this  point  pause  to  permit  of  challenge;  if  none  the  Crier  should  hand 
the  Book  to  the  jwror  and  then  proceed.)  You  shall  well  and  truly  try 
and  true  deliverance  make  between  Our  Sovereign  Lord  the  King  and 
the  prisoner  at  the  bar  whom  you  shall  have  in  charge  and  true  verdict 
give  according  to  the  evidence. — So  help  you  God." 
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IFhen  the  Jury  is  complete  the  Cleric  ccUls  over  the  names  of  the  Jurors, 
who  answer  "Sworn,**  and  then  addresses  them  as  foUows: 

"  Gentlemen  of  the  Jury,  look  upon  the  prisoner  and  harken  to  hia 
charge.    He  stands  indicted  by  the  name  of  (reads  indict- 

ment). Upon  this  indictment  he  hath  been  arraigned. — ^Upon  his 
arraignment  he  pleaded  Not  Guilty,  and  for  his  trial  he  hath  put  himself 
upon  the  Country,  which  Country  you  are.  Your  charge  therefore  is  to 
enquire  whether  he  be  guilty  of  the  indictable  offence  charged,  or  not 
guilty,  and  to  harken  to  the  evidence." 

Oaths  to  Constable: — 

On  Jury  retiring, — You  swear  you  will  keep  every  one  of  this  Jury 
in  some  private  and  convenient  place,  you  shall  not  suffer  any  person  to 
speak  to  them  or  any  of  them,  neither  shall  you  speak  to  them  yourself , 
unless  it  be  to  ask  them  whether  they  are  agreed  upon  their  verdict, 
without  leave  of  the  Court. — So  help  you  God. 

On  a  Jury  retiring  during  trial. — You  shall  attend  such  of  the  Jury 
as  wish  to  retire,  remain  with  them  and  return  them  to  court,  suffer 
no  one  to  speak  to  them,  nor  speak  to  them  >t)ttr9elf  with  reference  to 
this  cause. — So  help  you  God. 

When  Jury  locked  up  for  night  on  adjournment  of  case. — You  shall 
attend  this  Jury  and  remain  with  them  during  the  night  and  return 
them  to  the  court  to-morrow  morning  at  o'clock;  suffer  no  one  to 

speak  to  them,  nor  speak  to  them  yourself  with  reference  to  this  cause. — 
So  help  you  God. 

When  Jury  comes  in  with  verdict  the  Clerk  calls  over  their  names,  and 
the  Crier  numbers  them.    The  Clerk  then  asks: 

"Gentlemen,  have  you  agreed  on  your  verdict t  Do  you  find  the 
prisoner  at  the  bar  guilty  or  not  guilty  t" 

After  the  verdict  has  been  recorded  the  Clerk  says  to  Jury: 

"  Hearken  to  your  verdict  as  the  Court  hath  recorded  it.  You  say 
the  prisoner  at  the  bar  is  guilty,  (or  'not  guilty').    So  say  you  all." 

If  the  verdict  is  guilty,  and  there  are  counts  for  previous  oonvidiona. 
Clerk  reads  them  to  prisoner,  and  then  says: 

**  Are  you  the  A.B.  mentioned  in  this  count  of  the  indictment  t"  If 
"  Yes/'  he  says:  "  Do  you  admit  this  previous  conviction  just  read  to 
yout"  //  the  answer  is  **  Yes,**  Judge  endorses:  "admits  previous 
conviction."  //  prisoner  denies  it,  witnesses  are  sworn  before  the  same 
jury,  who  remain  in  their  box  and  try  it,  but  are  not  resworn. 

Oath  to  witness. — The  evidence  you  shall  give  to  the  court  and  jury 
sworn  between  Our  Sovereign  Lord  the  King  and  the  prisoner  at  the 
bar  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. — 
So  help  you  God. 
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B^heii  a  recognizance  is  to  te  estreated: 

The  Crier  proclaims  three  times: 

"A.B.y  come  forth  and  answer  to  the  charge  preferred  against  you, 
or  you  forfeit  your  recognizance." 

And  to  each  surety  three  times: 

"CD.,  bring  forth  the  body  of  A.B.  to  answer  to  the  charge  pre- 
ferred against  him  as  you  undertook  or  you  forfeit  your  recognizance.*' 

Where  a  witness  is  to  he  placed  in  default  the  Crier  prociaims: 

*'  A.B. — Come  forth  and  give  evidence  in  The  King  v.  ,  pur- 
suant to  your  subpcena." 

Juror's  oath  when  issue  of  insanity  tried  (Code  sec.  967). 

You  shall  well  and  truly  try  whether  A.B.  is  or  is  not  on  account  of 
insanity  unfit  to  take  his  trial. — So  help  you  God. 

Oath  of  triers. — You  shall  well  and  truly  try  whether  A.B.,  one  of 
llio  Jurors,  stands  indifferently  to  try  the  prisoner  at  the  bar  and  n 
truo  verdict  give  according  to  the  evidence. — So  help  you  God. 

Oath  of  witness  before  them. — The  evidence  you  shall  give  to  the 
Court  and  triers  upon  this  inquest  shall  be  the  truth,  etc. 

Interpreter's  Oath, — You  shall  well  and  truly  interpret  the  oath  to 
tlie  witness,  and  all  questions  put  to  the  witness,  and  his  answers  thereto, 
and  all  such  matters  and  things  as  shall  be  required  of  you,  to  the  best 
of  your  skill  and  understanding. — So  help  you  God.      ^ 

FonDal  charge  in  Sagkatehewan  and  Alberta  in  lien  of  indictment. 

873a.  In  the  provinces  of  Saskatchewan  and  Alberta^  it  shall 
not  be  necessary  to  prefer  any  bill  of  indictment  before  a  grand 
jury,  but  it  shall  be  sufficient  that  the  trial  of  any  person  charged 
with  a  criminal  offence  be  commenced  by  a  formal  charge  in 
writing  setting  forth  as  in  an  indictment  the  offence  with  which 
he  is  charged. 

2.  Such  charge  may  l)e  preferred  by  the  Attorney  General  or 
an  agent  of  the  Attorney  General,  or  by  any  person  with  the 
written  consent  of  the  judge  of  the  court  or  of  the  Attorney 
General,  or  by  order  of  the  court. 

Originl—e  and  7  Edw.  VII,  ch.  8;  N.W.T.  Act,  54  and  55  Vict., 
Dan.,  ch.  22,  sec.  11. 

"Attorney-General"] — Sec  definition  in  sec.  2,  sub-sec.  (2). 

The  deputy  of  the  Attorney-General  for  either  of  the  provinces  of 
Alberta  and  Saskatchewan  has  no  authority  to  prefer  a  charge  under 
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sec.  873a  without  the  written  consent  of  the  Judge  or  of  the  Attorney- 
General  or  an  order  of  the  court.  Re  Criminal  Code,  43  Can.  S.C.B.  434, 
10  Can.  Cr.  Cas.  459. 

Section  17  of  the  Lord's  Day  Act  provides  that  "  no  action  or  prose- 
cution for  a  violation  of  this  Act  shall  be  commenced  without  the  leave 
of  the  Attorney-General  for  the  province  in  which  the  offence  is  alleged 
to  have  been  committed,  nor  after  the  expiration  of  sixty  days  from 
tho  time  of  the  commission  of  the  alleged  offence."  It  was  held  that 
the  deputy  of  the  Attorney-General  of  a  province  has  no  authority  to 
grant  such  letive. 

In  re  Criminal  Code  and  the  Lord's  Day  Act,  43  Can.  S.C.B.  434, 
16  Can.  Cr.  Cas.  459;  and  see  Abrahams  v.  The  Queen,  6  S.C.B.  10. 

Criminal  courts  constituted  without  a  grand  jury  under  provincial 
lawl — ^While  the  territory  now  included  in  the  Provinces  of  Alberta 
and  Saskatchewan  was,  as  part  of  the  North-West  Territories,  subject 
in  all  matters  to  the  legislative  jurisdiction  of  the  Dominion  Parlia- 
ment, the  statute  in  force  provided  that  "no  grand  jury  shall  be 
summoned  or  sit  in  the  Territories."  B.S.C.  (1886)  ch.  50,  sec.  65. 
The  courts  of  criminal  jurisdiction  of  the  Territories  were  con.stltuted 
without  grand  juries.  The  provincial  legislatures  of  these  two  prov- 
inces continued  this  constitution  of  their  courts. 

Having  to  deal  with  courts  so  constituted^  Parliament  found  itself 
obliged  to  provide  some  substitute  for  the  methods  of  commencing 
criminal  trials  prescribed  for  other  parts  of  Canada  in  which  grand 
juries  form  part  of  the  criminal  courts  as  constituted  by  the  provincial 
legislatures.  Iif  the  North-West  Territories  trials  were  begun  **  by  a 
formal  charge  in  writing  setting  forth  as  in  an  indictment  the  offence 
.    :    .    .    chayg€fd*'  (64  and  55  Vict.,  ch.  22,  sec.  11). 

When  the  Provinces  of  Alberta  and  Saskatchewan  were  created 
Parliament  thought  proper  to  make  a  more  formal  and  definite  pro- 
vision, and  for  this  purpose  enacted,  in  1907,  what  is  now  clause  873a 
of  the  Criminal  Code.  This  provision  is  a  re-enactment  of  sec.  11  of 
ch.  22  of  54  and  55  Vict.,  and  an  application  of  sub-sec  1,  of  sec.  873, 
of  the  Criminal  Code  to  the  criminal  courts  as  constituted  in  these 
provinces.  Parliament  does  not  assume  to  deal  with  the  constitution  of 
these  courts;  it  merely  provides  a  procedure  suited  to  the  courts  as 
it  finds  them  constituted.  Be  Criminal  Code,  43  Can.  S.C.B.  434,  at  456, 
16  Can.  Cr.  Cas.  459,  per  Anglin,  J. 

The  ^'charge  "  is  equivalent  to  an  indictment] — The  term  "  indict- 
ment," as  used  in  the  Criminal  Code,  includes  (unless  the  context  shows 
otherwise)  a  formal  charge  brought  in  lieu  of  an  indictment  in  Sas- 
katchewan or  Alberta.    Code  sec.  2  (16). 

Every  count  of  an  indictment,  and  therefore  of  the  formal  charge, 
i8»  as  a  general  rule,  to  apply  to  a  single  transaction  only  (sec.  853  (o)  )  ; 
and  the  accused  may  during  the  trial  apply  to  have  any  oount  amended 
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or  divided  because  of  charges  brought  in  the  altematlTe  or  because 
it  is  doable  or  multifarious  and  embarrasses  the  defence.    Sec.  892. 

Charge  by  the  Attomey-Oeneral] — ^In  exercising  a  discretion  as  to 
whether  a  charge  shall  or  shall  not  be  preferred  under  Code  sec.  873a 
(in  Alberta  and  Saskatchewan),  the  Attorney-General  is  practically 
performing  the  functions  of  a  grand  jury.  Be  Criminal  Code,  43  S.C.R. 
434,  16  Can.  Cr.  Cas.  549;  B.  v.  Weiss  (1915)  7  W.W.R.  1160  (Sask.). 

A  charge  may  be  laid  in  Alberta  by  the  agent  of  the  Attomey- 
Oeneral  without  the  holding  of  any  preliminary  enquiry  before  a 
justice.  Se  Criminal  Code,  16  Can.  Cr.  Cas.  459;  43  S.C.R.  434,  over- 
ruling, on  this  point,  R.  v.  Duff  (No.  2),  2  Sask.  L.R.  388,  15  Can. 
Cr.  Cas.  454;  R.  v.  Leverton,  [1917]  2  W.W.R.  584,  590,  11  Alia.  L.R. 
355,  28  Can.  Cr.  Cas.  61. 

This  section  continues  the  practice  adopted  from  the  Territories. 
R.  V.  Wallace,  8  W.W.R.  671,  673.  The  agent  of  the  Attorney-General 
who  signs  a  charge  under  Code  sec.  873a  does  not  examine  witnesses 
like  a  grand  jury,  and  Code  sec.  876,  as  to  indorsing  the  names  of 
witnesses  does  not  apply  in  Alberta  or  Saskatchewan  where  there  is 
no  grand  jury.  R.  v.  McClain,  7  W.W.R.  1134,  23  Can.  Cr.  Cas.  488 
(Alta.).  It  is  not  an  objection  to  a  trial  on  formal  charge  under  Code 
sec.  873a  that  the  Crown  was  permitted  to  call  witnesses  who  were 
not  called  at  the  preliminary  enquiry  and  whose  names  were  not 
endorsed  upon  the  charge.  Ibid.  Where  sec.  873a  applies,  the  case  is 
not  in  the  <trial  court  until  the  charge  is  laid,  so  if  the  Attorney-General 
gives  instructions  that  no  charge  is  to  be  laid,  there  are  no  proceedings 
to  stay  as  there  would  be  on  an  indictment  by  a  grand  jury  in  provinces 
having  grand  juries.  R.  v.  Weiss,  (1915)  7  W.W.R.  1160,  23  Can.  Cr. 
Caa.  460  (Sask.).  After  a  direction  by  the  Attorney-General  not  to 
prefer  a  charge,  a  private  prosecutor  desiring  to  take  up  the  prosecution 
would  be  required  to  show  very  strong  reasons  on  applying  under  Code 
sec.  873a  for  the  consent  of  the  judge  or  an  order  of  the  court  to  permit 
him  to  prefer  a  charge.  R.  v.  Weiss,  7  W.W.R.  1160  (Sask.).  An 
abuse  of  the  Attomey-Oeneral*s  discretion,  or  an  attempt  to  stifle  a 
proper  prosecution  would  be  sufficient.  Uaultaiii,  C.J.,  in  R.  v.  Weiss, 
supra. 

In  preparing  a  formal  charge  it  is  sufficient  to  use  the  Code  forms 
or  popular  language  to  designate  the  class  of  offence  with  which  the 
ticcused  is  charged.  Code  sec.  852;  Code  form  64  (manner  of  stating 
offences).  R.  v.  Trainer,  [1917]  1  W.W.R.  41iS,  417,  10  Alta.  L.R. 
164,  27  Can.  Cr.  Cas.  232.  For  instance,  it  is  not  necessary  in  a.  charge 
of  theft  to  use  some  such  phrase  as  "  did  fraudulently  and  without 
colour  of  right  convert  to  his  use  with  intent  to  deprive  the  owner,"  etc. 
It  is  sufficient  to  say  "  did  steal "  such  or  such  a  thing  the  property 
of  a  person  named.  R.  v.  Trainer,  [1917]  1  W.W.R.  415,  417  (Alta.). 
So  it  is  sufficient  on  a  charge  of  assault  with  intent  to  rob  (sec.  448),  to 
say  that  the  accused  at  such  a  time  and  place  did  assault  a  person 
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named  with  the  intent  to  "  rob "  him,  without  setting  forth  the  legal 
ingredients  of  the  crime  of  robbery.  B.  ▼.  Trainer,  [1917]'  1  W.W.R. 
415,  417^  10  Alta.  L.B.  164,  27  Can.  Cr.  Cas.  232.  But  the  Code  enact- 
ment dispensing  with  technical  avermento  (sec,  852)  was  not  intended 
to  make  it  sufficient  to  merely  indicate  the  class  of  offence  in  the 
indictment  or  charge;  although  after  verdict  it  may  be  too  late  to 
raise  an  objection  on  that  score  if  not  raised  at  an  earlier  stage  of 
the  trial.  B.  v.  Trainer  [1917]  1  W.W.B.  415;  B.  v.  Stroulger,  55 
L.J.M.C.  137;  B.  v.  Bainbridge,  (1918)  42  O.L.B.  203.  Absence  or  in- 
sufficiency of  the  details  which  might  be  supplied  by  particulars 
will  not,  however,  vitiate  the  count  (sec.  853).  If  there  has  been  a 
preliminary  examination,  the  depositions  there  may  indicate  the  Crown's 
case  and  give  the  accused  the  reasonable  information  as  to  the  act  or 
omission  to  be  proved  against  him  to  which  he  is  entitled.  B.  v. 
Trainer,  [1917]  1  W.W.B.  415.  10  Alta.  L.B.  164.  So  on  a  cha^g^  of 
seditious  libel  the  accused  would  have  a  right  to  demand  to  be  told 
what  words  he  was  charged  with  using.  Ibid,  at  419  ;'B.  v.  Bainbritljjo 
(1918)   42  O.L.B.  203. 

Every  count  should  contain  so  much  detail  of  the  circumstances  of 
the  alleged  offence  as  is  sufficient  to  give  the  accused  reasonable  infor- 
mation as  to  the  act  or  omission  to  be  proved  against  him.  Sees.  S5o, 
860. 

Fenwc]— The  place  of  trial  will  still  be  fixed  by  the  local  judicial 
district  in  like  manner  as  in  other  provinces,  but  subject  to  a  change 
of  venue  under  sec.  884  on  good  cause  being  shown.  B.  v.  Lynn  (1910) 
3  Sask.  L.B.  339,  15  W.L.B.  336,  17  Can.  Cr.  Cas.  354  (Sask.) ;  Code 
sees.  577,  580,  582,  584,  587,  771,  823,  824. 

Amendment  of  charge^ — See  sees.  889-893,  and  sec.  2,  sub-sec.  (16). 

An  amended  charge  in  Saskatchewan  or  Alberta  has  the  same  val- 
idity as  the  original  charge,  if  preferred  as  required  by  the  Code  by 
the  Attorney-General  or  an  agent  of  the  Attorney-General  or  by  any 
person  with  the  written  consent  of  the  judge  of  the  court  or  of  the 
Attorney-General  or  by  order  of  the  court.  B.  v.  Wallace  (1915)  8 
W.W.B.  671,  8  Alta.  L.B.  472;  B.  v.  Standard  Soap  Co.,  6  W.L.B. 
64  (Terr.). 

Proceedings  "before  Hie  Grand  Jury, 
Witness  before  grand  Jury. 

874.  It  shall  not  be  necessary  for  any  person  to  take  an 
oath  in  open  court  in  order  to  qualify  him  to  give  evidence 
before  any  grand  jury. 

Ofi^]— See.  643,  Code  of  1802. 

Formal  proceedings  in  jury  courts] — See  note  to  sec.  873. 
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Ohieciion  to  indictment  on  ground  that  grand  jury  improperly 
constituted}-— See  Code  sec.  899   (2). 

Presentment  by  grand  juryl — The  statutory  definition  of  "indict- 
ment" and  "count"  includes  a  presentment  by  the  grand  jury  as 
well  as  an  indictment,  unless  the 'context  otherwise  requires;  Code  sec. 
2f  sub-sec.  (16) ;  and  sec.  918  provides  for  notice  being  given  by  the 
clerk  of  the  court  when  an  indictment  against  a  corporation  is  founded  on 
a  presentment  of  the  grand  jury,  while  otherwise  the  notice  of  the 
indictment  would  be  given  by  the  prosecutor.    Code  sec.  918. 

When  the  accusation  for  a  criminal  offence  is  found  by  a  grand 
jury  without  any  bill  brought  before  them,  and  is  afterwards  reduced 
to  a  formal  indictment,  it  is  called  a  "presentment."  B.  v.  Connor 
(1885)  1  Terr.  LJt.  46,  2  Man.  B.  235. 

Sec.  873  restricts  the  "  preferring "  of  bills  of  indictment,  but,  as 
a  presentment  emanates  from  the  grand  jury  without  being  "  preferred," 
it  would  seem  that  such  restriction  does  not  prevent  a  grand  jury 
from  calling  witnesses  of  its  own  motion  and  making  a  presentment  in 
respect  of  an  offence  on  the  evidence  so  secured.  As  pointed  out  in 
Verroneau  v.  The  King,  (1916)  27  Can.  Cr.  Caa.  211,  213,  54  S.C.B.  7, 
the  duty  of  a  grand  juror  is  to  diligently  enquire  and  a  true  present- 
ment make  of  all  such  matters  and  things  as  shall  be  given  him  in 
charge  or  shall  otherwise  come  to  his  knowledge.  Formerly  grand  jurors 
might  make  a  presentment  of  their  own  knowledge  and  information, 
without  examining  any  witnesses.  B.  v.  Connor  (1885)  1  Terr.  L.B.  4, 
2  Man.  B.  235;  Verroneau  v.  The  King  (1916)  54  S.C.B.  7,  27  Can. 
Cr.  Cas.  211.  Possibly  the  right  is  ^till  subsisting,  but  there  seems  to 
have  been  no  reported  case  on  the  subject  since  the  enactment  of  the 
Code.  A  pamphlet  on  the  subject  of  grand  juries,  issued  in  1898,  gave 
the  contrary  opinion  of  Wiirtele,  J.,  (Montreal),  expressed  in  the 
charge  to  a  grand  jury,  that  this  right  of  presentment  had  been  taken 
away  and  that  a  grand  jury  under  the  Criminal  Code  could  proceed 
only  upon' the  indictments  laid  before  it. 

It  has  been  held  that  the  grand  jury  as  a  secret  tribunal  is  not 
bound  by  any  rules  of  evidence;  B.  v.  Bullard,  12  Cox  C.C.  353;  B.  v. 
BuBsell,  C.  &  Mar.  247;  B.  v.  Gerrans,  13  Cox  C.C.  158;  but  they  may 
insist  upon  the  same  strict  proof  as  upon  a  trial.  B.  v.  Clements,  20 
L.J.M.C.  193,  2  Den,  C.C.  251. 

Oath  adBlnlBtered  by  forenan. 

875.  The  foreman  of  the  grand  jury  or  any  member  of  the 
grand  jury  who  may,  for  the  time  being,  act  on  behalf  of  the 
foreman  in  the  examination  of  witnesses,  may  administer  an 
oath  to  every  person  who  appears  before  such  grand  jury  to 
give  evidence  in  support  of  any  bill  of  indictment;  and  every 
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such  person  may  be  sworn  and  examined  upon  oath  by  such 
grand  jury  touching  the  matters  in  question. 

Origin]— See.  644,  Code  of  1892;   B.S.C.  1886,  ch.  174,  sec.  174; 
Grand  Jury  Act,  1856,  Imp.,  ch.  54.  ^ 

Names  of  witnesses  endorsed  on  bllL 

8T6.  The  name  of  every  witness  examined,  or  intended  to 
be  examined,  shall  be  endorsed  on  the  bill  of  indictment;  and 
the  foreman  of  the  grand  jury,  or  any  member  of  the  grand 
jury  so  acting  for  him,  shall  write  his  initials  against  the  name 
of  each  witness  sworn  by  him  and  examined  touching  such  bill 
of  indictment. 

Origin]— Sec.  645,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  175;  1-2 
Vict.,  Imp.,  ch.  37,  sec.  1. 

'*  Examined  of  to  he  examined  "] — It  is  held  that  the  context  shows 
that  the  examination  of  witnesses  here  referred  to  is  that  taken  before 
the  grand  jury  and  has  no  reference  to  the  examination  at  the  trial 
before  the  petit  jury.  B.  v.  McClain,  7  W.W.B.  1134,  1139,  23  Can. 
Cr.  Cas.  488,  8  Alta.  L.IL  73. 

Formal  charge  under  873a  exctudedl — The  extended  meaning  given 
to  the  word  "indictment "  by  Cr.  Code,  sec.  2  (16),  would  be  applicable 
to  include  a  **  formal  charge  "  under  sec.  873a,  only  if  the  context  were 
not  inconsistent  with  that  meaning  as  sees.  874  to  876  were  held  to  be 
in  R.  V.  McClain  (1915)  7  W.W.R.  1134,  23  Can.  Cr.  Cas.  488,  8  Alta. 
L.R.  73. 

Initialing  names  of  witnesses  a  directory  enactment  only] — Dealing 
with  the  corresponding  English  law,  Tindal,  L.C.J.,  said  in  O'Connell  v. 
The  Queen,  11  CI.  &  F.  155:  "As  a  matter  of  convenience,  at  the 
trial,  in  order  to  ascertain  at  a  glance  whether  the  witness  examined 
before  the  Crown  jury  was  one  of  those  who  appeared  before  the  grand 
jury,  such  direction  ought  undoubtedly  to  have  been  complied  with; 
but  it  cannot  be  the  law  that,  after  the  witness  has  been  duly  sworn  and 
examined,  and  the  bill  returned  a  true  bill  upon  his  evidence,  it  can 
be  deprived  of  its  legal  operation  and  character  by  reason  of  the 
foreman  of  the  grand  jury  having  neglected  to  comply  with  such  direc- 
tion of  the  statute." 

Reference  may  be  made  abo  to  the  cases  of  R.  v.  Townsend,  (1896), 
28  N.S.R.  468,  3  Can.  Cr.  Cas.  29,  48;  R.  v.  Buchanan,  12  Man.  B.  190; 
R.  V.  Holmes,  9  B.C.R.  296;  cases  of  The  Commonwealth  v.  Edwards,  4 
Gray  (Mass.)  1;  State  v.  Wilkinson,  76  Maine,  317,  and  to  vol.  9,  Am. 
and  Eng.  Encyc.  of  Law,  pages  14  to  16.  [Contra,  see  R.  v.  Belanger, 
12  Que.  K.B.  69.] 
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Names  of  witnesses  to  be  svbmllled  to  gntad  Jury. 

8TT.  The  name  of  every  witness  intended  to  be  examined 
on  any  bill  of  indictment  shall  be  submitted  to  the  grand  jury 
by  the  oflBcer  prosecuting  on  behalf  of  the  Crown,  and  no  others 
shall  be  examined  by  or  before  such  grand  jury  unless  upon  the 
written  order  of  the  presiding  judge. 

Ori^l— Sec.  646,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  176; 
Grand  Jury  Act,  1856,  Imp.,  19-20  Vict.,  ch.  54. 

••  Every  wit'MSi  imXeiiAeB,  to  he  txamwMd  "] — ^Thig  provision  is  direc- 
tory only  and  an  omisBion  to  endorse  the  names  of  the  witnesses  or  of 
any  of  them  does  not  invalidate  the  indictment.  B.  v.  Holmesy  6  Can. 
Cr.  Cas.  402,  9  B.C.B.  294;  and  see  B.  v.  Holmes,  9  Can;  Cr.  Cas.  112. 

"  tio  others  shall  he  examined  uiUesa  upon  the  written  order  of  the 
presiding  jmcJ^c"] — This  is  a  limitation  upon  the  action  of  the  Crown 
ojfficer  prosecuting  an  indictment;  but  the  grand  jury  may,  nevertheless, 
require  the  attendance  of  other  witnesses  in  support  of  the  charge.  If 
they  examine  other  witnesses,  the  court  will  direct  that  the  names  of 
the  others  be  indorsed  and  initialed,  so  that  the  accused  will  know  upon 
whose  testimony  the  bill  was  found.  B.  v.  Holmes,  6  Can.  Cr.  Cas.  402. 
The  grand  jury  may  conduct  their  inquiry  as  they  please,  having  regard 
to  the  oath  each  has  taken.  B.  v.  Mathurin,  (1^03)  12  Que.  K.B.  494, 
8  Can.  Cr.  Cas.  1.  They  may  not  find  it  necessary  to  examine  all  the 
witnesses  whose  names  are  endorsed  before  imding  a  true  bill,  but  they 
are  not  to  iind  "  no  bill "  without  examining  all  the  witnesses  who  are 
in  attendance  in  respect  of  the  charge.    B.  v.  Mathurin,  supra. 

The  grand  jury  may  send  for  any  depositions  in  the  case  and  con- 
sider 'them  whether  or  not  the  proof  necessary,  at  a  trial  to  make  them 
admissible  is  given.  B.  v.  Howes  (1886)  1  B.C.B.  pt.  2,  p.  307;  B.  v. 
Qerrans,  13  Cox  C.C.  158;  B.  v.  Bullard,  12  Cox  C.C,  353.  But  if  it 
appears  that  certain  eax  parte  depositions  were  taken  by  the  committing 
justice  without  any  opportunity  by  the  accused  for  cross-examination, 
a  motion  by  the  prosecution  to  send  them  to  the  grand  juryjs  properly 
disallowed.    B.  v.  Carbray,  13  Que.  L.B.  100. 

Fees  for  swearing  witnesses, 

878.  Nothing  in  this  Act  shall  affect  any  fees  by  law  pay- 
able to  any  officer  of  any  court  for  swearing  witiiesses,  but  such 
fees  shall  be  payable  as  if  the  witnesses  h&d  lieen  sworn  in  open 
court. 

OH^in]— Sec.  647,  Code  of  1892;  B.S.O.  1886,  ch.  174,  sec.  177. 
Grand  Jury  Act,  1856,  Imp.,  19-20  Vict.,  ch.  54- 
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Proceedings  when  Person  Indicted  at  Large, 

Bench  warraat. 

8T9.  When  any  one  against  whom  an  indiotment  has  been 
duly  preferred  and  has  been  found,  and  who  is  then  at  large, 
does  not  appear  to  plead  to  such  indictment,  whether  he  is  under 
recognizances  to  appear  or  not,  the  court  before  which  the 
accused  ought  to  have  been  tried  may  igsue  a  warrant  for  his 
apprehension,  which  may  be  executed  in  any  part  of  Canada. 

2.  The  officer  of  the  court  at  which  eaid  indictment  is  found, 
or,  if  the  place  of  trial  has  been  changed,  the  officer  of  the  court 
before  which  the  trial  is  to  take  place,  shall,  at  any  time  after 
the  time  at  which  the  accused  ought  to  have  appeared  and 
pleaded,  grant  to  the  prosecutor,  upon  application  made  on  hi? 
l)ehalf  and  upon  payment  of  twenty  cents,  a  certificate  of  such 
indictment  having  been  found  which  may  be  in  form  65,  or  to 
the  like  effect. 

Origin]— Sec.  648,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sees.  33, 
34,  35. 

Ontario  tariff  for  Clerla  of  the  Peace'l — 

(11)    Issuing  l)ench  warrant $1.00 

Form  of  certificate  of  indictment  being  found] — Code  form  65,  fol- 
lowing sec.  1152. 

Informalities  of  bench  warrant] — A  bench  warrant  directed  to  a 
sheriff  and  to  all  constables,  etc.,  requiring  them  to  arrest  a  man  and 
bring  him  before  the  court  to  find  securities  for  his  appearance,  was 
signed  by  the  clerk  of  the  peace,  but  had  no  seal.  It  was  tested  in  open 
sessions  at  the  court  house,  and  was  delivered  by  the  clerk  of  the  peace 
in  court  to  the  sheriff,  who  handed  it  to  his  deputy.  It  was  held  that 
the  want  of  a  seal  did  not  make  the  warrant  invalid.  Fraser  y.  Dixon 
(1848),  5  U.C.Q.B.  231. 

It  is  not  a  valid  objection  to  a  warrant  issued  for  the  arrest  of  the 
accused  upon  default  under  such  recognizance,  that  the  warrant  directed 
incarceration  in  the  gaol  "  until  delivered  in  due  course "  and  omitted 
any  special  direction  to  bring  him  before  the  judge  presiding  at  the 
trial  sittings  then  pending,  as  the  prisoner  would  in  such  case  have  to 
be  taken  at  once  before  the  presiding  judge.  B.  v.  Keizer  (No.  1), 
18  Can.  Cr.  Cas.  82. 

An  order  refusing  the  defendant's  application  to  set  aside  a  bench 
warrant  for  alleged  default  in  the  recognizance  of  bail  is  a  proceeding 
in  a  criminal  matter,  and  a  provincial  court  has  no  jurisdiction  to  give 
leave  to  appeal  from  its  decision  to  the  Privy  Council.  R.  ▼.  Keizer 
(No.  2),  18  Can.  Cr.  Cas.  391 

U9& 


Bench  Warrant  [§880] 

Warrant  by  Jastlee  oa  certificate. 

880.  Upon  production  of  such  certificate  to  any  justice  for 
the  county  or  place  in  which  the  indictment  was  founds  or  in 
which  the  accused  is  or  resides  or  is  suspected  to  be  or  reside, 
such  justice  shall  issue  his  warrant  to  apprehend  him^  and  to 
cause  him  to  be  brought  before  sueh  justice,  or  before  any  other 
justice  for  the  same  county  or  place,  to  be  dealt  with  according 
to  law. 

2.  The  warrant  may  be  in  form  66,  or  to  the  like  effect. 

Origin]— Bee.   648,  Code  of   1892;   R.S.C.   1886,   ch.   174,   sees.   33, 
34,  35. 

Certificate  of  indictment  being  found] — Bee  see.  879  (2)  and  Code 
form  65,  following  sec.  1152. 

Form  of  warrant  to  apprehend  a  person  indicted] — Code  form  66, 
following  sec.  1152. 

Cennlital  el  accused  or  admission  to  balL 

881.  If  it  is  proved  upon  oath  before  such  justice  that  any 
one  apprehended  and  brought  before  him  on  such  warrant  is  the 
person  charged  and  named  in  such  indictment,  such  justice 
shall^  without  further  inquiry  or  examination,  either  commit 
him  to  prison  by  a  warrant  which  may  be  in  form  67,  or  to  the 
like  effect,  or  admit  him  to  bail  as  provided  in  other  cases: 
Provided  that  if  it  appears  that  the  accused  has  without  reason- 
able excuse  broken  his  recognizance  to  appear  he  shall  not  in 
any  case  be  bailable  as  of  right. 

Origin]-— See.  648,  Code  of  1892;   B.S.C.  1886,  eh.  174,  sees.  33, 
34,  35. 

Form  of  warrant  of  commitment  of  a  person  indicted] — Code  form 
67,  following  see.  1152. 

Warrant  when  accnsiid  In  gaoL 

882.  If  it  is  proved  before  the  justice  upon  oath  that  any 
fluch  accused  person  is  at  the  time  of  such  application  and  pro* 
duction  of  the  said  certificate  as  aforesaid  confined  in  any 
(irison  for  any  other  offence  than  that  charged  in  the  said  indict- 
ment, such  justice  shall  issue  his  warrant  directed  to  the  warden 
or  gaoler  of  the  prison  in  which  such  person  is  then  confined  as 
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aforesaid,  commanding  him  to  detain  him  in  his  custody  nntil 
by  lawful  authority  he  is  removed  therefrom. 

2.  Such  warrant  may  be  in  form  68,  or  to  the  like  effect. 

Origin]— Sec.   648,  Code  of  1892;   B.S.C.   1886,  ch.  174,  sees.  33, 
34,  35. 

Form  of  warrant  to  detain  a  ^person  indicted  who  is  already  in  ctu- 
tody  for  another  offence] — Code  form  !^,  following  sec.  1152. 


Place  of  Trial, 

Order  for  remoyal  of  prisoner  to  place  of  trlaU 

\.  If  after  removal  by  the  Governor  in  Council  or  the 


lieutenant  governor  in  council  of  any  province  of  any  person 
confined  in  any  gaol  to  any  other  place  for  safe  keeping  or  to 
any  other  gaol,  a  true  bill  for  any  indictable  offence  is  returned 
by  any  grand  jury  of  the  county  or  district  from  which  any 
such  person  is  removed  against  any  such  person,  the  court  into 
which  such  true  bill  is  returned  may  make  an  order  for  the 
removal  of  such  person  from  the  place  for  safe  keeping  or  gaol 
in  which  he  is  then  confined  to  the  gaol  of  the  county  or  district 
in  which  such  court  is  silting  for  the  purpose  of  his  being  tried 
in  such  county  or  district. 

Ori^w]— Sec.  650,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec  99. 
Change  of  venae. 


:.  Whenever  it  appears  to  the  satisfaction  of  the  court  or 
judge  hereinafter  mentioned,  that  it  ia  expedient  to  the  ends 
of  justice  that  the  trial  of  any  person  charged  with  an  indict- 
able offence  should  be  held  in  some  district,  county  or  place 
other  than  that  in  which  the  offence  is  supposed  to  have  been 
committed,  or  would  otherwise  be  triable,  the  court  before  which 
such  person  is  or  is  liable  to  be  indicted  may,  at  any  term  or 
sitting  thereof,  and  any  judge  who  might  hold  or  sit  in  such 
court  may,  at  any  other  time,  either  before  or  after  the  presenta- 
tion of  a  bill  of  indictment,  order  that  the  trial  shall  be  pro- 
ceeded with  in  some  other  district,  county  or  place  within  the 
same  province,  named  by  the  court  or  judge  in  such  order. 
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2.  Such  order  shall  be  made  upon  such  conditions  as  to  the 
payment  of  any  additional  expense  thereby  caused  to  the  accused 
as  the  court  or  judge  thinks  proper  to  prescribe. 

Origin]— 8ee,  651,  Code  of  1892;  B.8.G.  1886,  ch.  174,  sec.  102; 
32-33  Viet.,  Can.,  ch.  29,  sec.  11. 

Grounds  for  changing  place  of  trial,] — ^It  should  be  made  to  appear 
that  a  fair  trial  cannot  be  had  at  the  present  venue.  B.  v.  Ponton,  18 
P.B.  201  and  429  (Ont.),  2  Can.  Cr.  Cas.  192,  417;  B.  v.  Nicol,  7 
B.C.B.  278^  4  Can.  Cr.  Cas.  1;  B.  v.  Btauffer,  4  Sask.  L.B.  284,  19  Can. 
Cr.  Cas.  205. 

Biotous  demonstrations  at  a  trial  at  which  the  jurj  disagreed  and 
attempts  to  intimidate  the  jurors  form  a  good  cause  for  ordering  the 
change.    B.  v.  Ponton,  18  P.B.  429. 

Infringement  by  an  official  in  charge  of  the  jury  list  of  a  provincial 
law  dealing  with  the  constitution  of  the  jury  wlMveby  the  nasies  drawn 
were  to  be  kept  secret  by  him  until  a  few  days  before  the  opening  of 
the  court  has  been  considered  a  good  ground  for  changing  the  venue. 
B.  T.  Graves,  19  Can.  Cr.  Cas.  402  (N.8.). 

The  power  to  change  the  venue  is  to  be  used  with  caution.  B.  v. 
Bussell,  (1878)  Bamsay's  Cases,  199  (Que.) ;  ex  parte  Corwin,  24  L.C. 
Jur.  104;  B.  v.  Boy,  18  Que.  K.B.  506,  14  Can.  Cr.  Cas.  368;  B.  v. 
O'Gorman,  18  O.L.B.  427,  12  Can.  Cr.  Cas.  230,  13  O.W.B.  1189;  B.  v. 
Lynn,  3  Bask.  L.B.  354,  15  W.L.B.  336,  17  Can.  Cr.  Cas.  354. 

The  fact  that  the  Crown  did  not  chaUeage  for  cause  nor  exhaust 
the  jury  panel  will  be  considered  adversely  to  an  application  by  the 
Crown.  B.  v.  Stauffer,  4  Sask.  L3.  284*  19  Can.  Cr.  Cas.  205.  Nor  is 
it  enough  that  two  abortive  trials  resulted  in  disagreement  of  the  jury 
at  the  original  venue.  B.  v.  Nicol,  7  B.C.B.  278,  4  Can.  Cr.  Cas.  1.  It 
is  not  a  ground  for  making  the  change  that  the  court  trying  the  ease 
had  jurisdiction  only  because  the  accused  was  arrested  in  its  district 
and  that  the  alleged  offence  was  committed  in  another  district  of  the 
same  province.  B.  v.  McKeown,  20  Can.  Cr.  Cas.  492;  Code  sees.  577, 
580,  582,  587,  653. 

Second  order  changing  place  of  tridt] — ^There  is  power  to  make  a 
second  or  subsequent  order  changing  ihe  venne  following  a  first  order; 
and  a  transfer  may  even  be  made  back  to  the  original  venue  on  the 
judge  being  satisfied  that  the  cause  of  prejudice  has  ceased  which 
was  the  basis  of  the  first  change  of  venue.  B.  v.  Boy,  (1909)  18  Que. 
K.B.  506,  14  Csn.  Cr.  Cas.  368.  After  an  abortive  trial  at  the  place 
Hzed  by  the  first  order,  the  venue  may  again  be  dianged  if  the  court 
deems  it  in  the  interests  of  justice.  B.  v.  BpinUum,  (1913)  5  W.W.B. 
977,  1199,  22  Can.  Cr.  Cas.  483,  18  B.C.B.  606,  26  WX..B,  849. 

Sub-see,  (2) — Additional  expense] — An  order  is  valid  which  makes 
no  provision  for  additional  expense,  if  any,  where  terms  in  regard  to  the 
Additional  expense  were  not  asked  for  by  the  objecting  party.     Be 
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Sproule,  12  S.C.R.  140;  re  Sproule,  1  B.G.B.  pt.  2,  p.  219;  B.  t.  Golemfta, 
30  Out.  B.  93,  2  Can.  Cr.  Cas.  523. 

Dedaion  on  the  facts  basing  a  change  of  venue  not  reviewable  by 
reserved  oase'\ — By  sec.  884  the  judge  is  given  power  to  change  the 
place  of  trial  whenever  it  appears  to  him  to  be  expedient  to  the  ends 
of  justice  to  do  so.  When  he  is  seized  of  facts  from  which  it  eoold 
properly  be  inferred  that  it  is  expedient  to  the  ends  of  justice  to 
make  the  change,  his  decision  becomes  one  of  fact,  not  one  of  law, 
and  hence  not  open  to  review  by  way  of  case  stated  to  the  appellate 
court.  Per  Maedonald,  CJ^.  in  B.  v.  Splntlum,  (1913)  5  W.W.B. 
977,  22  Can.  Cr.  Cas.  483,  18  B.CB.  606,  26  W.L.B.  849. 

Special  provision  as  to  Quebec} — Code  sec.  887  applies  where  there 
is  to  be  no  sitting  of  the  King's  Bench,  criminal  aide,  in  the  ordinar}- 
trial  district. 

TransmlssloB  of  reeord* 


Forthwith  upon  such  order  being  made  by  the  court  or 
judge,  the  indictment,  if  any  has  been  found  against  the  prisoner, 
and  all  inquisitions,  informations,  depositions,  reoognizances  aod 
other  documents  relating  to  the  prosecution  against  him,  shall 
be  transmitted  by  the  officer  having  the  custody  thereof  to  the 
proper  officer  of  the  court  at  the  place  where  the  trial  is  to  be 
had,  and  all  proceedings  in  the  ease  sliall  be  had,  or,  if  pre- 
viously commenced,  shall  be  continued  in  such  district,  county 
or  place,  as  if  the  case  had  arisen  or  the  offence  had  been 
committed  therein. 

Origin}— Bee.  651,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  102. 

Order  sufficient  antliorltj  for  removal  of  prisoner*— Beeogntiaiice 
binding. — Notice  to  appear. 

886.  The  order  of  the  court,  or  of  the  judge,  made  as  afore* 
said  shall  be  a  sufficient  warrant,  justification  and  authority,  to 
all  sheriffs,  gaolers  and  peace  officers,  for  the  removal,  disposal 
and  reception  of  the  prisoner,  in  conformity  with  the  terms  of 
such  order ;  and  the  sheriff  may  appoint  and  empower  any  con- 
stable to  convey  the  prisoner  to  the  gaol  in  the  district,  countj 
or  place  in  which  the  trial  is  ordered  to  be  had. 

2.  Every  recognizance  entered  into  for  the  prosecution  of  any 
person,  and  every  recognizance^  as  well  of  any  witness  to  give 
evidence,  as  of  any  person  for  any  offence,  shall,  in  case  of  any 
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such  order,  be  obligatory  on  each  of  the  persons  bound  by  such 
recognizance  as  to  all  things  therein  mentioned  with  reference 
to  the  trial  at  the  place  where  such  trial  is  so  ordered  to  be  had. 
in  like  manner  as  if  such  recognizance  had  been  originally  en- 
tered into  for  the  doing  of  such  things  at  such  last  mentioned 
place.  Provided  that  notice  in  writing  shall  be  given  either 
personally  or  by  leaving  the  same  at  the  place  of  residence  of 
the  persons  bound  by  such  recognizance,  as  therein  described, 
to  appear  before  the  court,  at  the  place  where  such  trial  is 
ordered  to  be  had. 

Ort^tn]— Sec.  651,  Code  of  1892;  E.S.C.  1886,  ch.  174,  sec.  102. 

Order  in  Quel^ec  for  chanf  Ing  place  of  trIaL 

887.  Whenever,  in  the  province  of  Quebec,  it  has  been  de- 
cided by  competent  authority  that  no  term  of  the  Court  of  King's 
Bench,  holding  criminal  pleas,  is  to  be  held,  at  the  appointed 
time,  in  any  district  in  the  said  province  within  which  a  term 
of  the  said  court  should  be  then  held,  any  person  charged  with 
an  indictable  offence  whose  trial  should  by  law  be  held  in  the 
said  district,  may  in  the  manner  hereinbefore  provided  obtain 
an  order  that  his  trial  be  proceeded  with  in  some  other  district 
within  the  said  province,  named  by  the  court  or  judge. 

2.  All  provisions  contained  in  the  three  last  preceding  sec- 
tions shall  apply  to  the  case  of  a  person  so  applying  for  and 
obtaining  a  change  of  venue  as  aforesaid. 

Oriffin^ — 57-58  Vict.,  Can.,  ch.  57,  sec.  1;  sec.  651,  Code  of  1892; 
E.S.C.  1886,  ch.  174,  sec.  102;  32-33  Vict.,  Can.,  ch.  29,  sec.  11. 

Offence  committed  In  one  province  not  triable  In  another. 

888.  Nothing  in  this  Act  authorizes  any  court  in  one  prov- 
ince of  Canada  to  try  any  person  for  any  offence  committed 
entirely  in  another  province:  Provided  that  every  proprietor, 
publisher,  editor  or  other  person  charged  with  the  publication 
in  a  newtipaper  of  any  defamatory  libel,  shall  be  dealt  with, 
indicted,  tried  and  punished  in  the  province  in  which  he  resides, 
or  in  which  such  newspaper  is  printed. 

Origin']— See.  640,  Code  of  1892. 

Jurisdictum  of  courts  generally] — See  sees.  577,  580,  582,  587,  653. 
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Newspaper  UbeU} — ^The  proTiso  to  sec.  888  was  in  itself  an  exeep- 
tion  to  a  proviso  in;  sec.  640  of  the  Code  of  1892.  If  the  defendant 
resides  in  one  province  and  the  newspaper  is  "  printed "  in  another, 
the  prosecution  may  be  in  either  of  those  provinces,  but  not  in  a  third 
province  in  which  also  there  may  have  been  a  "  publication  "  of  the 
libel.  It  would  probably  be  held  net  to  apply  at  all  to  the  prosecution 
of  a  person  temporarily  in  Canada  but  not  residing  there,  for  an  alleged 
libel  in  a  newspaper  not  "  printed  "  in  Canada,  although  in  circulation 
throughout  Canada. 

Defamatory  libell—See  sees.  317-334,  861,  871,  888,  905-934,  947, 
956,  1045. 


Amendments, 

In  case  of  Yarlanee  between  evidence  and  cliarge* — Where  Indict- 
ment nnder  wrong  Act  or  contains  defecttro  stalMaenL 

889.  If  on  the  trial  of  any  indictment  there  appears  to  be  a 
variance  between  the  evidence  given  and  the  charge  in  any  count 
in  the  indictment,  either  as  found  or  as  amended,  or  as  it  would 
have  been  if  amended  in  conformity  with  any  particular  fur- 
nished as  provided  in  sec.  859,  the  court  before  which  the  ease 
is  tried  may,  if  of  opinion  that  the  accused  has  not  been  misled 
or  prejudiced  in  his  defence  by  such  variance,  amend  the  indict- 
ment or  any  count  in  it  or  any  such  particular  so  as  to  make 
it  conformable  with  the  proof. 

2.  If  it  appears  that  the  indictment  has  been  preferred  under 
some  other  Act  of  Parliament  instead  of  under  this  Act,  or  under 
this  instead  of  under  some  other  Act,  or  that  there  is  in  the 
indictment,  or  in  any  count  in  it,  an  omission  to  state  or  a 
defective  statem^At  of  nay  thing  caqnisite  to  constitute  the  offence, 
or  an  omission  to  negative  any  exception  which  ought  to  have 
been  negatived,  but  that  the  matter  omitted  is  proved  by  the 
evidence,  the  court  before  which  the  trial  takes  place,  if  of 
opinion  that  the  accused  has  not  been  misled  or  prejudiced  in 
his  defence  by  such  error  or  omission,  shall  amend  the  indictment 
or  count  as  may  be  necessary. 

3.  The  trial  in  either  of  these  cases  may  then  proceed  in  all 
respects  as  if  the  indictment  or  count  had  been  originally  framed 
as  amended. 
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Origin]— Sec.  723,  Code  of  1892. 

What  amendments  permisHhle  in  indictment} — 

The  trial  jndge  has  a  diseretion  to  allow  an  lunendment  of  the  indict- 
ment before  yerdict  so  as  to  make  it  conform  to  the  evidence.  R.  t. 
Nier  (1015)  9  W.W.B.  838,  9  Alta.  L.B.  353,  33  W.L..B.  180,  25  Can. 
Or.  Cas.  241;  B.  t.  CarsweU,  (1916)  10  W.W,Bw  1027,  1039,  26  Can. 
Cr.  Cas.  288,  34  WX.B.  1042  (Alta.). 

While  great  simplicity  is  introduced,  the  essential  features  of  the 
former  practice  have  not  been  changed.  It  is  still  necessary  in  every 
case,  as  expressly  provided  in  Code  form  64  (see  sec  852),  that  the 
imdietment  shall  in  itself  reasonably  identify  not  only  the  nature  of 
the  crime  charged,  but  the  act  or  transaction  forming  the  basis  of  the 
Clime  named.  R.  v.  Bainbridge,  42  O.L.B.  203.  This  is  necessary,  first 
in  order  that  the  accused  may  properly  prepare  for  his  trial,  and  shall 
be  able  to  plead  autrefois  acquit  if  again  charged,  and  that  the  accused 
may  not,  through  mistake  or  otherwise,  be  put  upon  his  trial  on  a 
charge  which  has  not  been  passed  upon  by  the  grand  jury,  and  that 
the  trial  judge  may  know  the  pieirticulars  of  the  very  act  passed  upon 
by  the  grand  jury,  and  not  some  act  which  the  Crown  or  Crown  officer 
may  say  was  the  very  act  or  transaction.  The  accused  is  to  have 
reasonaUe  information  identifying  the  act  for  which  the  grand  jury 
has  committed  him  for  trial.  B.  v.  Bainbridge,  (1918)  43  O.L.B.  203, 
220. 

A  charge  may  be  laid  in  the  words  of  the  Code  and  a  count  of  an 
indictment  for  theft  is  not  bad  for  indefiniteness  because  of  the  use 
of  the  word  "  or  other  property  "  in  charging  the  stealing  of  "  money, 
valuable  securities  or  other  property,"  to  a  stated  amount,  from  the 
Qovemment,  but  particulars  may  be  ordered  by  the  judge.  B.  v.  Kelly, 
10  W.W.B.  1345  (Man.).  This  results  entirely  from  the  statutory 
definition  of  **  theft "  in  the  Criminal  Code  (sec.  347)  ;  and  the  words 
"  other  property "  in  an  indictment  for  theft  drawn  in  that  form  are 
to  be  read  as  if  followed  by  the  words  "  capable  of  being  stolen."  B.  v. 
Kelly,  10  W.W.B.  1345,  at  1351  (Man.),  per  Prendergast,  J.  Same 
case  in  appeal  [19171  1  W.W.B.  46  and  463.  The  maxim  nosdtur  a 
sociu  may  also  apply.    B.  v.  Kelly,  10  W.W.B.  1345  (Man.). 

An  indictment  that  "  A.B.  attempted  to  kill  and  murder  CD."  suffi- 
ciently discloses  an  indictable  offence ; '  and  the  court  has  power  to 
allow  it  to  be  amended  so  as  to  read  that  "  A3.,  with  intent  to  commit 
murder,  shot  at  CJ)."  B.  v.  Mooney,  11  Can.  Cr.  Cas.  333,  15  Que. 
K3.  57. 

The  true  name  of  the  person  against  whom  the  offence  was  alleged 
to  have  been  committed  may  be  substituted  by  the  court  in  an  indict- 
ment after  the  grand  jury  has  found  a  true  bill,  where  the  name 
originally  in  the  indictment  was  that  by  which  the  same  person  was 
commonly  known.    B.  v.  Faulkner,  19  Can.  Cr.  Cas.  47,  16  B.C.B.  229. 

The  offence  of  conspiracy  is  not  one  upon  which  a  person  could 
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have  been  convicted  on  the  charge  of  cheating,  and  the  change  of  the 
latter  to  the  former  charge  is  not  such  a  "proper  amendment"  as  is 
contemplated  by^  sec.  907.  B.  v.  Weiss  and  Williams  (1913)  4  W.W.R. 
1358,  1360. 

If  the  amendment  asked  would  substitute  a  different  transaction 
from  that  first  alleged,  or  would  render  a  diflierent  plea  necessary,  it 
ought  not  to  be  made.  B.  v.  Weir  (No.  3),  3  Can.  Cr.  Cas.  262  (Que.). 
But,  on  an  indictment  for  perjury  alleged  to  have  been  committed  on 
a  trial  for  burning  a  bam,  an  amendment  was  allowed  to  charge  that 
such  trial  was  for  firing  a  stack.  B.  v.  Neville  (1852.),  6  Cox  G.C.  69. 
Where  the  ownership  of  stolen  property  is  wrongly  stated  an  amen<l- 
ment  may  be  allowed.  B.  v.  Vincent  (1852),  2  Den.  464;  B.  v.  Marks 
(1866),  10  Cox  C.C.  367.  And  on  a  charge  of  theft  of  monev  the 
amount  thereof  may  be  amended  to  conform  with  the  evidence.  B.  v. 
Gumble  (1872),  L.B.  2  C.C.B.  1. 

When  the  false  pretence  in  a  charge  of  obtaining  money  under  falso 
pretences  was  erroneously  laid  in  the  indictment  as  being  that  there  was 
in  store  "a  large  quantity  of  beans,  to  wit,  2,680  bushels  of  beans," 
instead  of  that  there  were  in  store  "  2,680  bushels  of  beans,"  as  appeared 
from  the  depositions  taken  on  the  preliminary  inquiry,  the  trial  judge 
may  allow  an  amendment  of  the  indictment  to  conform  with  the  proof. 
Although  upon  the  indictment  in  its  original  form  the  charge  would  be 
merely  upon  a  false  pretence  that  there  was  in  store  "  a  large  quantity 
of  beans,"  and  the  number  of  bushels  would  not  be  required  to  be 
proved,  the  variance  by  reason  of  the  amendment  is  not  such  as  wonld 
mislead  or  prejudice  the  accused  in  his  defence.  B.  v.  Patterson  (1895) 
26  Ont.  B.  656,  2  Can.  Cr.  Cas.  339. 

Amendment  of  date  of  offence] — The  date  can  be  amended  only  when 
the  act  or  transaction  which  forms  the  foundation  for  the  charge  i? 
the  same,  and  a  mistake  was  made  in  the  information,  evidence  or 
indictment  as  to  the  true  date  of  the  occurrence.  B.  v.  Lacelle,  11 
O.L.B.  74,  10  Can.  Cr.  <Cas.  229,  233;  Verroneau  v.  The  King  (1916) 
25  Que.  K.B.  275,  26  Can.  Cr.  Cas.  278. 

Apart  from  the  effect  of  Code  enactments,  the  general  rule  was  that 
the  date  assigned  as  that  of  commission  of  the  offence  need  not  be 
the  one  actually  proved;  Archbold,  Criminal  Pleading  and  Ev.  (23rd 
ed.),  297;  Boscoe,  Criminal  Ev.  (13th  ed.),  p.  73;  Taylor  on  Evidence, 
sec.  283  (4),  note  5.  But  at  common  law  there  were  certain  exceptions 
and  "if  any  material  time  stated  in  the  pleading  is  to  be  proved  br 
matter  of  record,  it  should  be  correctly  stated.  Any  variance  between 
the  time  so  stated  and  that  appearing  from  the  deed  or  record  when 
produced,  will  be  fatal  unless  amended.  See  B.  v.  Ingham,  5  B.  ft  S. 
255.  The  effect  of  that  exception  to  the  rule,  if  it  could  be  considered 
applicable  under  the  operation  of  the  Code,  would  merely  be  to  establish 
that  it  was  necessary  that  the  amendment  should  be  made.  Verroneau 
The  King  (1916)  25  Que.  K.B.  276,  26  Can.  Cr.  Cas.  278. 
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It  might  happen,  as  in  R.  v.  Laoelle,  supra,  that  by  reason  of  a  legal 
characteristic  of  the  xmrticnlar  offence  (e,g.,  sedaetion)  an  amendment 
to  change  the  date  would  be  tantamount  to  charging  a  different  offence. 

When  amendment  may  he  madeJ*^Jt  it  not  too  late  to  permit  the 
amendment  after  the  dose  of  the  taking  of  the  evidence.  The  rule 
would  appear  to  be  that  the  amendments  ought  to  be  made  before 
•the  defendant's  counsel  address  the  jury:  Archbold,  23rd  ed.,  p.  296; 
B.  V,  Byrnes,  3  C.  &  K.  826;  B.  v.  Frost,  Bears.  474;  though  in  some 
cases  an  amendment  may  be  made  at  any  time  before  the 
case  goes  to  the  jury;  Bowen-Bowlands,  Criminal  Proc.  (2nd  ed.)y  p> 
245,  Bule  263;  or,  even  at  any  time  before  verdict:  Bussell  on  Grimes 
(Can.  ed.),  p.  1979;  Verroneau  v.  The  King  (1916)  25  Que.  K.B.  275, 
26  Can.  Cr.  Cas.  278 ;  same  case  on  appeal  on  other  points ;  Verroneau  v. 
The  King,  54  S.C.B.  7,  27  Can.  Cr.  Cas.  211. 

Omission  to  negative  any  €9oeption]*^The  omission  of  the  words 
"not  being  his  wife"  in  describing  an  offence  under  sec.  301  waa  held 
to  be  an  exception,  the  failure  to  ne^tive  which  in  the  indictment,  will 
not  invalidate  a  conviction  thereon  where  no  objection  was  taken  before 
pleading.    B.  v.  Wright,  11  Can.  Cr.  Cas.  221,  39  N.S.B.  103. 

Ohjection  to  he  talcen  for  defects  apparent  on  the  face  of  the 
indictmenti — Code  sec.  898. 

Amendment  of  indictment"] — See  sees.  889-893,  898,  915. 

Adjournment  If  accused  prejudiced.— How  determined. 

890.  If  the  court  is  of  the  opinion  that  the  acdnsed  has  been 
misled  or  prejudiced  in  his  defence  by  any  such  variance,  error, 
omission  or  defective  statement,  but  that  the  effect  of  such  mis- 
leading or  prejudice  might  be  removed  by  adjourning  or  post- 
poning the  trial,  the  court  may  in  its  discretion  make  the  amend*- 
ment  and  adjourn  the  trial  to  a  future  day  in  the  same  sittings, 
or  discharge  the  jury  and  postpone  the  trial  to  the  next  sittings 
of  the  court,  on  such  terms  as  it  thinks  just. 

2.  In  determining  whether  the  accused  has  been  misled  or 
prejudiced  in  his  defence  the  court  which  has  to  determine  the 
question  shall  consider  the  contents  of  the  depositions,  as  well 
as  the  other  circumstances  of  the  case. 

3.  The  propriety  of  making  or  refusing  to  make  any  such 
amendment  shall  be  deemed  a  question  for  the  court,  and  the 
decision  of  the  court  upon  it  may  be  reserved  for  the  Court  of 
Appeal,  or  may  be  brought  before  the  Court  of  A{q>eal  by  appeal 
like  any  other  question  of  law. 

Origin"]— Bee,  723,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sees.  237. 
238,  239. 
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Amendment  of  %nd%etment^—&^  aacs.  889-893,  898,  915. 
Appeals  on  queeiions  of  tow] — Code  sec.  1013  et  seq. 

AmendmeBt  to  be  MNlorsed  on  tbe  record. 

891.  In  case  an  order  for  amendment  as  provided  for  in  the 
two  last  preceding  sections  is  made  it  shall  be  endorsed  on  the 
record ;  and  all  other  rolls  and  proceedings  connected  therewith 
shall  be  amended  accordingly  by  the  proper  oflScer  and  filed  with 
the  indictment,  among  the  proper  records  of  the  court. 

OrigM—Bec,  724^  Code  of  1892;  B.S.C.  1886,  ch.  174,  eec.  240. 
Form  of  record  where  indictment  amended^ — See  sec  915. 

Applieatloii  to  anesd  or  dWlde  cotiiito. 

892.  The  accused  may  at  ^y  stage  of  the  trial  apply  to  the 
court  to  amend  or  divide  any  count  of  an  indictment  which 
charges  in  the  alternative  different  matters,  acts  or  omissions, 
stated  in  the  alternative  in  the  enactment  describing  the  offence 
or  declaring  the  matters,  acts  or  omissions  charged  to  be  an 
indictable  offence,  or  which  is  double  or  multifarious  on  the 
ground  that  it  is  m  framed  as  to  embarrass  him  in  his  defence. 

2.  The  conft,  if  it  is  satisfied  that  the  ends  of  justice  require 
it,  may  order  any  such  count  to  be  amended  or  divided  into  two 
or  more  counts ;  and  on  such  order  being  made  such  count  shall 
l)e  so  divided  or  amended  and  thereupon  a  formal  cc«nmcnce- 
ment  may  he  inserted  l>efore  each  of  the  <x)unt8  into  which  it 
is  divided. 

Origin]— Sec.  621,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  124. 

Alternative  charges  in  cnfie  cotini] — Sec.  852  expressly  enacts  that 
the  charge  may  be  in  the  words  of  the  enactment  describing  the  offence; 
and  sec.  854  that  a  count  shall  not  be  deemed  objeetionable  on  the 
ground  that  it  charges  in  the  alternative  several  different  matters,  acts 
or  omissions,  which  are  stated  in  the  alternative  in  the  enactment 
describing  any  indictable  offence  or  declaring  the  matters,  acts  or  omis- 
sions charged,  to  be  an  indictable  offence,  or  on  the  ground  that  it  is 
double  or  multifarious. 

Theft  of  oresT— Unlawful  sales.— AmeBdmeBt  at  the  trial  whei 
property  wrongly  laid. 

893.  Upon  a  prosecution  for  any  offence  under  sec.  378  or 
424,  any  variance  when  the  property  is  laid  in  a  person  or  cor- 
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poration,   between  tlie   statement  in   the  indictment  and   the 
evidence  adduced,  may  be  amended  at  the  trial. 

2.  If  no  owner  is  proved,  the  indictment  may  be  amended  by 
laying  the  property  in  His  Majesty. 

Origin]— Bee,  621,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  124. 

Thfft  of  minerals  from  mines] — Sec.  378  deaU  with  the  theft  of 
ores  or  minerals  from  mines  and  of  stone  from  quarries;  and  see  sees. 
852-855,  864-866,  as  to  the  sufficiency  of  certain  statements  in  an 
indictment. 

Gold  and  silver  mines] — Sec.  424  deals  with  the  offence  of  fraud  on 
the  owners  of  gold  and  silver  mines,  and  the  unlawful  sale  of  mineral 
products  of  such  mines;  and  see  sees.  864-866,  as  to  stating  ownership 
of  the  minerals. 

/     Inspection  and  Copies  of  Documents, 

JUght  of  accused  to  inspect  depositions  and  liave  indictment  read. 

8d4.  Every  accused  person  shall  be  entitled  at  the  time  of 
his  trial  to  inspect,  without  fee  or  reward,  all  depositions,  or 
copies  thereof,  taken  against  him  and  returned  into  the  court 
before  which  such  trial  is  had,  and  to  have  the  indictment  on 
which  lie  is  to  be  tried  read  over  to  him  if  he  so  requires. 

« 

Off^in]— Sec.  653,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  180. 

Depositions  returned  into  court] — ^The  depositions  here  referred  .to 
are  those  taken  on  the  preliminary  enquiry  at  which  there  was  a  com- 
mittal for  trial  under  sec.  690,  or  the  alternative  order  under  sec.  696, 
requiring  the  accused  to  find  sureties  for  his  appearance  to  answer  an 
Indictment.  The  depositions  are  required  to  be  transmitted  to  the 
trial  court  under  sec.  695.  See.  691  permits  the  accused  at  any  time 
before  the  trial  to  obtain  copies  on  payment  of  the  fees  for  same.  The 
indictment  may  be  for  the  charge  on  which  the  accused  was  committed 
or  for  any  charge  founded  on  the  facts  or  evidence  disclosed  in  the 
depositions  taken  before  the  justice.  Sec.  872.  And  by  leave  of  the 
Attomey-Oeneral  or  of  the  trial  court,  an  indictment  may  be  preferred 
without  any  preliminary  enquiry,  and  consequently  without  any  returned 
depositions.    See  sec.  873. 

Accn§ed  entitled  to  copy  of  Indictment 

895.  Every,  person  indicted  for  any  offence  shall,  before  being 
arraigned  on  the  indictment,  be  entitled  to  a  copy  thereof  on 
paying  the  clerk  five  cents  per  folio  of  one  hundred  words  for 
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the  same,  if  the  court  is  of  opinion  that  the  same  can  be  made 
without  delay  to  the  trial,  but  not  otherwise. 

Ongin^—Bec.  654,  Code  of  1892;  B.8.C.  1886,  ch.  174,  sec.  181. 

Arraignment^ — The  arraignment  of  prisoners  against  whom  true 
bills  for  indictable  offences  have  been  found  by  the  grand  jury  consists 
of  three  parts:  first,  calling  the  prisoner  to  the  bar  by  name;  secondly, 
reading  the  indictment  to  him;  and  thirdly,  asking  him  whether  he  is 
guilty  or  not  of  the  offence  charged.  As  soon  as  the  indictment  has  been 
read  over  to  the  prisoner,  the  clerk  of  the  arraigns  or  officer  of  the 
court  demands  of  him: 

"  How  say  you,  are  you  guilty  or  not  guilty?" 

If  the  prisoner  pleads  guilty,  and  it  appears  to  the  satisfaction  of 
the  judge  that  he  rightly  comprehends  the  effect  of  his  plea,  his  con- 
fession is  recorded  and  sentence  is  forthwith  passed,  or  he  is  removeti 
from  the  bar  to  be  again  brought  up  for  judgment.  If  ttie  prisoHpr 
pleads  **  not  guilty,"  his  plea  is  recorded  by  the  officer  of  the  court,  and 
the  prisoner  is  said  to  have  "  put  himself  upon  the  country."  If  the 
accused  wilfully  refuses  to  plead  or  will  not  answer  directly,  the  court 
may  order  the  proper  officer  to  enter  a  plea  of  not  guilty.     Sec.  900. 

Motion  to  divide  or  amend  multifarious  or  alternative  count  in 
indictment^ — See  sec.  892. 

Election  of  "  speedy  trial "  without  a  Jtiri/]— Code  sec.  823  et  seq. 

Accused  entitled  to  copy  of  depositions. 

.896.  Every  person  indicted  shall  be  entitled  to  a  copy  of  the 
depositions  returned  into  court  on  payment  of  five  cents  per  folio 
of  one  hundred  words  for  the  same. 

2.  If  a  copy  is  not  demanded  before  the  opening  of  the 
assizes,  term,  sittings  or  sessions,  the  person  indicted  shall  be 
entitled  to  such  copy  if  the  court  is  of  opinion  that  the  same 
can  be  made  without  delay  to  the  trial,  but  not  otherwise. 

3.  The  court  may,  if  it  sees  fit,  postpone  the  trial  on  aocount 
of  such  copy  of  the  depositions  not  having  been  previously  had 
by  the  person  charged. 

Ort\7in]— Sec.  655,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  182. 

For  clerks  of  the  peace  at  the  Sessions^ — OniaHo'  tariff  (22) — 
Copies  of  depositions  or  examinations  furnished  to  prisoners  accused  of 
felony,  or  their  counsel,  per  folio  of  100  words,  when  required  by  the 
accused,  or  his  counsel,  and  ordered  by  the  court.  (This  fee  not  to  be 
charged  when  copies  are  furnished  by  the  Crown  Attorney $0.10 
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ladietneiit  for  treasos*— Details  to  be  fumlsbeil  the  aeeused*— 
IVitnesseB  to  dellfery, 

8ft7.  When  any  one  is  indicted  for  treason,  or  for  being 
accessory  after  the  fact  to  treason,  there  shall  be  delivered  to 
him  after  the  indictment  has  been  fonnd,  and  at  least  ten  davs 
before  his  arraignment, — 

(a)  a  copy  of  the  indictment; 

(&)  a  list  of  the  witnesses  to  be  produced  on  the  trial  to 

prove  the  indictment;  and, 
(c)  a  copy  of  the  panel  of  the  jurors  who  are  to  try  him 
returned  by  the  sheriflf. 

2.  The  list  of  the  witnesses  and  the  copy  of  the  panel  of  the 
jurors  must  mention  the  names,  occupations,  and  places  of  abode 
of  the  said  witnesses  and  jurors. 

3.  The  documents  aforesaid  must  all  l)e  given  to  the  accused 
at  the  same  time  and  in  the  presence  of  two  witnesses. 

4.  This  section  shall  not  apply  to  cases  of  treason  by  killing 
His  Majesty,  or  to  cases  where  the  overt  act  alleged  is  any 
attempt  to  injure  his  person  in  any  manner  whatever,  or  to  the 
offence  of  being  accessory  after  the  fact  to  any  such  treason. 

On^*n]--Sec.  658,  Code  of  1892. 

DetaUa  to  he  furnished  j^ritaner  in  treason  eharge'\ — Compare  the 
eorreeponding  English  statutes,  7  Anne,  e.  21,  sec.  11,  39-40  Qeo.  Ill, 
c.  93;  57  Geo.  Ill,  c.  6,  s.  1,  6  Geo.  IV,  e.  50,  sec  21;  5  and  6  Vict., 
c.  51,  sec.  3.  The  trial  may  be  postponed  if  the  ten  days  has  not 
elapsed.    B.  v.  Frost,  4  8t  Tr.  N.S.  85,  9  C.  &  P.  163. 

The  direction  of  sub-sec.  3  seems  ta  be  imperative  and  there  would 
be  a  mis-trial  if  it  were  not  complied  with.  R.  ▼.  Frost,  supra  (the 
Chartist's  case). 

Treason] — See  sees.  74,  76,  76. 

Objections,  Pleas  and  Record. 

Objections   before   plea«— Anendments*— No   notion   in   arrest  of 
Judgment  for  amendable  defect,  etc 

898.  Every  objection  to  any  indictment  for  any  defect  appar- 
ent on  the  face  thereof  shall  be  taken  by  demurrer,  or  motion 
to  quash  the  indictment,  before  the  defendant  has  pleaded,  and 
not  afterwards,  except  by  leave  of  the  court  or  judge  before  whom 
tlie  trial  takes  place,  and  every  court  before  which  any  such 
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ohjeiition  xa  taken  may,  if  it  iti  thoti^ht  necesv^ry,  raufle  the 
indictment  to  be  forthwith  amejided  in  such  partioular,  by  some 
offiiier  of  the  court  or  otlier  person,  and  thereupon  the  trial  shall 
proceed  as  if  no  such  defect  had  appeared. 

2.  No  motion  in  arrest  of  judgment  shall  be  allowed  for  ani 
defect  in  the  indictment  which  might  have  been  taken  advantage 
of  by  demurrer,  or  amended  under  the  authority  of  this  Act 

« 

Origin}— See.  629,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  143;  32  33 
Vict.,  Can.,  ch.  29,  sec.  32. 

Amending  indictment  on  demurrer  or  motum  to  qttash} — There  is  a 
radical  difference  between  sec.  898  of  the  Code  and  the  English  statute 
14-15  Vict.,  Imp.,  ch.  100.  That  statute  conferred  similar  powers  in 
case  of  any  "  formal "  defect,  while  the  Code  omits  the  word  "  formal " 
and  consequently  has  a  much  wider  scope.  Ead  v.  The  King,  (1908)  40 
S.C.B.  272,  13  Can.  Cr.  Cas.  348;  B.  v.  Mason,  22  U.C.C.P  246.  250. 

Demurter] — By  a  demurrer  the  defendant  refers  it  to  the  court  ti. 
pronounce  whether,  admitting  the  matters  of  fact  alleged  against  him 
to  be  true,  they  do,  in  point  of  law,  constitute  him  guilty  of  an  oifenee 
sufficiently  charged  against  him.  1  Starkie,  315.  The  defendant  cannot, 
as  of  right,  plead  and  demur  concurrently,  but  if  the  demurrer  is  over- 
ruled a  motion  may  be  made  for  leave  to  plead  not  guilty.  At  eommon 
law  a  demurrer  could  be  made  either  orally  or  in  writing,  but  the  pro- 
vincial rules  of  court  (see  Code  sec.  576)  must  be  referred  to  for 
ascertaining  whether  the  common  law  rule  has  been  varied  in  the  par- 
ticular province  or  diatriet  by  a  rule  making  it  essential  that  a  demurrer 
should  be  in  writing.  The  court  has  a  discretion  to  allow  a  plea  to  be 
withdrawn,  so  that  a  demurrer  may  be  filed.  B.  v.  Mitchel,  3  Cox  C.C. 
21 ;  B.  V.  Odgers,  2  M.  &  Bob.  480. 

Demurrer  and  joinder  thereto] — ^The  demurrers  filed  separately  by 
the  defendants  in  B.  v.  W«r  (No.  1)  3  Can.  Cr.  Cas.  102,  8  Que.  Q.B, 
521,  were  in  the  following  form: — 

"And  the  said  W.W.  (defendant),  in  his  own  proper  person  oometh  into 
court  here  and  having  heard  the  said  indictment  read,  saith,  that  the 
said  indictment  and  the  matters  therein  contained,  in  manner  and  form 
as  the  same  are  above  stated  and  set  forth,  do  not  disclose  an  indictable 
offence,  and  are  not  sufficient  in  law,  and  that  he,  the  said  W.  W.  is 
not  bound  by  the  law  of  the  land  to  anlnver  the  same;  and  this  he  is 
ready  to  verify;  wherefore,  for  want  of  a  sufficient  indictment  in  his 
behalf,  the  said  W.  W.  prays  judgment,  and  that  by  the  court  he  may 
be  dismissed  and  discharged  from  the  said  premises  in  the  said  indict* 
nient  specified." 

The  following  joinder  to  the  demurrer  was  filed  by  the  Crown 
Prosecutor: — 

"  For  answer  to  the  demurrer  to  indictment  in  this  ease  made  on 
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behalf  of  W.  W.  (defendant),  without  admitting  the  right  of  the 
aeeosed  to  plead  separately  the  Grown  saith:  ihat  the  said  demurrer 
is  unfounded  and  that  the  said  indictment  and  the  matters  therein  con- 
tainedy  disclose  an  indictable  offence  and  are  sufficient  in  law,  and  that 
the  said  W.  W.  is  bound  by  the  law  of  the  land  to  answer  the  same: 
Wherefore,  the  said  demurrer  should  be  dismissed.  " 

Defects  apparent  on  the  face  of  the  indictment^ — ^An  indictment  set- 
ting forth  an  offence  which  is  not  indictable  will  be  quashed  on  motion 
to  that  effect.  B.  y.  Beauvais,  28  Que.  &C.  498,  7  Can.  Gr.  Gas.  494; 
B.  V.  Weir  (No.  5),  9  Que.  Q.B.  253,  3  Gan.  Gr.  Gas.  499;  B.  v.  Bain- 
bridge,  42  O.L.B.  203;  B.  y.  Trainor,  [1917]  1  W.W.B.  415,  27  Gan. 
Gr.  Gas.  232,  10  Alta.  L.B.  164,  35  WXJL  416. 

In  charging  an  offence  dedaicd  by  statute,  the  omission  of  the  words 
**  against  the  f  onn  of  the  statute  in  such  case  made  and  provided  "  is 
not  a  defect  and  no  amendment  is  necessary.  B.  v.  Doyle,  (1894)  27 
N.8.B.  294. 

Deuhle  or  multifarious  counts  in  indietmenfi'—Oode  sec.  854. 
Defective  statement  of  anything  requisite  to  constitute  the  offence] — 
See  Gode  see.  889  (2). 

Negativing  exceptions] — See  sec.  889  (2). 
Befusal  to  plead] — See  see.  900. 
Ordering  particulars  of  count] — See  sees.  859,  860. 
Count  for  greater  offence  includes  the  lesser] — See  sec.  951. 
MoHon  to  postpone  trial] — See  see.  901. 
Objection  to  constitution  of  grand  jury] — See  sec.  899. 
Ontario  tariff  for  Clerks  of  the  Peace  at  the  Sessions] — 
(27.)    Becording  plea,  or  receiving  and  filing  demurrer....     $0.50 

No  plM  in  alMit«iient«--CoiMtiteliMi  of  grani  Jnry. 

890.  No  plea  in  abatement  shall  be  allowed. 

2.  Any  objection  to  the  constitution  of  the  grand  jury  may 
be  taken  by  motion  to  the  court,  and  the  indictment  shall  be 
quashed  if  the  court  is  of  opinion  both  that  such  objection  is 
well  founded  and  that  the  accused  has  suffered  or  may  suffer 
prejudice  thereby,  but  not  otherwise. 

Origin] Sec.  656,  Gode  of  1892. 

Forms  of  oath  to  grand  jurors] — See  note  to  sec.  873. 

Motion  to  quash  on  ground  that  grand  jury  not  properly  consti- 
tuted]— The  fact  of  one  member  of  a  grand  jury  being  disqualified 
from  interest  or  bias  with  respect  to  one  of  the  bills  brought  before 
that  body  for  consideration,  does  not  affect  the  constitution  of  the 
grand  jury  generally.  Verronean  v.  The  S^ing  (1916)  54  8.G.B.  7,  27 
Gan.  Gr.  Gas.  211,  affirming  Verroneau  v.  The  King,  25  Que.  K.B.  275, 
26  Gan.  Gr.  Gas.  278. 
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Such  a  disqualified  person  cannot  take  any  part  in  the  proceedings 
or  findings  of  the  jury  with  respect  to  the  bill  in  which  ho  is  interested, 
but  such  disqualification  is  a  personal  and  limited  one  and  does  not 
affect  the  constitution  of  the  jury  as  a  whole  or  the  right  of  the  juror 
so  partially  disqualified  from  taking  part  in  all  the  proceedings  or 
findings  of  the  jury  on  other  bills  in  which  he  has  no  interest  or  bias. 
Verroneau  v.  The  King,  54  S.G.B.  7. 

Anything  which  destroys  the  competency  of  the  grand  jury  as  a 
wliole  or  the  competency  of  any  of  its  members  affects  the  constitution 
of  that  body  and  affbrds  a  ground  of  objection  which  may  be  raised 
by  a  motion  to  the  court  under  see.  899.  A  grand  juror  may  be  well 
qualified  as  to  all  the  cases  on  the  docket  save  one  and  wholly  unfit  to 
pass  upon  that  one.  As  to  that  case  the  jury  would  not  be  properly 
constituted  while  he  sat  upon  it.  Verroneau  t.  The  King,  (1916)  54 
S.C.B.  7,  21  Can.  Cr.  Gas.  211.  B.  v.  Oorbet,  1  P.K.I.  Bep.  162;  B.  ▼. 
Upton  St.  Leonards' (inhabitants  of)  10  Q.B.  827;  B.  v.  Hayes,  9  Can. 
Cr.  Gas.  101,  disapprove^ 

Where  one  grand  juror  was  a  witness  in  the  particular  case,  but  took 
110  other  part  in  the  proceedings,  his  mere  physical  presence  in  the 
grand  jury  room  will  not  affect  the  result  of  the  grand  jurors'  delibera- 
tions or  constitute  an  interference  with  the  privacy  of  their  proceed- 
ings. Verroneau  v.  The  King,  (1916)  54  S.G.B.  7.  There  is  no 
impropriety  in  some  one  or  more  proper  persons  being  present  with 
the  grand  jury  during  their  inquiries  on  bills  of  indictment:  Beg.  v. 
Hughes,  1  G.  &  K.  519. 

If  an  unauthorized  person  has  been  present  in  the  grand  jury  roon 
on  the  consideration  of  a  bill,  and  returns  into  court  with  the  grand 
jury  (having  been  summoned  to  serve,  but  not  having  been  sworn), 
the  court  may  send  back  the  grand  jurors  already  sworn  so  that  ihej 
may  reconsider  the  bill.  B.  v.  Kelly,  8  Gan.  Gr.  Gas.  130  (Que.).  If 
the  mode  of  summoning  the  grand  jurors  has  been  so  irregular  that 
persons  not  qualified  to  be  grand  jurors  are  returned  for  the  considera- 
tion of  an  indictment,  the  indictment  must  be  quashed.  B.  v.  Kirwaa, 
31  St.  Tr.  543 ;  11  Hen.  4,  ch.  9. 

The  whole  jury  should  be  impanelled  before  the  grand  juror's  oath 
is  administered  to  any  of  them.  B.  v.  Belanger,  12  Que.  K.B.  69,  6  Can* 
Gr.  Gas.  295. 

The  number  of  grand  jurors  to  be  summoned  may  be  fixed  by  pro- 
vincial law  as  a  part  of  the  constitution  of  the  court;  but  the  number 
to  find  a  bill  is  to  be  regulated  by  federal  law  as  a  matter  of  criminal 
procedure.  B.  v.  Cox,  31  N.S.B.  311,  2  Gan.  Gr.  Gas.  207.  Where 
there  has  been  no  limitation  by  statute  of  the  number  .of  grand 
jurors,  twenty-three  are  to  be  sworn,  but  tlie  summoning  of  more  does 
not  invalidate  the  panel.  B.  v.  McOuire,  34  N.B.B.  430,  4  Can.  Gr. 
Gas.  12.  Where  the  number  on  the  panel  is  declared  by  provincial  law 
to  be  thirteen,  or  a  lesser  number,  but  not  less  than  seven,  Gode  see.  921 
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makes  it  possible  for  seven  to  find  a  true  bill.  It  is  probably  sufficient 
that  of  the  entire  panel  there  are  in  attendance  at  least  seven  grand 
jurors,  where  there  is  legislation  so  reducing  the  panel.  B.  v.  Qirard, 
(1898)  7  Que.  Q.B.  575,  2  Can.  Cr.  Cas.  216;  contra,  see  R.  v.  Hayes 
(1902)  9  B.C.B.  574,  7  Can.  Cr.  Cas.  453. 

"  That  the  accused  has  suffered  or  ma/y  suffer  j^ejudiee  thereby  but 
not  otherwise "] — ^Before  the  Code  the  question  whether  a  motion  to 
quash  an  indictment  should  be  granted  or  not  was  largely  in  the  discre- 
tion of  the  court.  B.y.Belyea  (1854)  2  K.8.B.220.  Under  the  Code, 
and  when  it  is  a  question  whether  the  grand  jury  was  properly  eonsti* 
tuted  or  not,  that  discretion  is  taken  away  in  the  sense  that  if  two 
conditions  arise  the  indictment  shall  be  quashed,  but  if  either  condition 
fails  it  is  not  to  be  quashed  even  if  the  objection  is  well  founded.  B.  v. 
Morrow  (1914)  24  Can.  Cr.  Cas.  310,  at  318,'^!  B.  de  Juns.  380  (Que.). 

Specif yinff  grounds  of  objeetion] — The  objecting  party  must  speciHc 
ally  set  forth  his  grounds  of  objection, .  and  will  not  be  given  the 
benefit  of  a  ground  not  specified.  B.  v.  Morrow,  24  Can.  Cr.  Cas.  310, 
21  B.  de  Juris.  380  (Que.). 

Challenging  the  array] — See  sec.  925. 

Grand  juries  in  British  Columbia] — ^In  judicial  districts  to  which 
the  Jurors  Act,  B.S3.C,  1911,  eh.  121,  applies,  it  is  necessary  to  sum- 
mon only  15  grand  jurors.  As  to  the  grand  jury  system  of  British 
Columbia,  see  B.  v.  Bonnei  (1913)  4  W.W.B.  1255,  21  Can.  Cr.  Cas. 
442,  25  W.LJK.  112. 

Ontariol — ^If  thirteen  grand  jurors  do  not  appear,  the  court  may 
require  the  sheriff  'to  name  and  appoint  from  persons  present  o^  who 
can  be  found,  a  sufficient  number  to  make  up  the  deficiency.  The 
Jurors'  Act,  B.S.O.  1914,  ch.  64,  sec.  67. 

Procedure  in  jury  courts  in  Ontario] — See  note  to  sec.  878. 

PleMr—B^fusal  to  plead. 

900.  When  the  accused  is  called  upon  to  plead  he  may  plead 
either  guilty  or  not  guilty,  or  such  special  plea  as  is  in  this  Part 
subsequently  provided  for. 

.  ,2.  If  the  acoused  wilfully  refuses  to  pleads  or  will  not  answer 
directly,  the  court  may  order  the  proper  officer  to  enter  a  plea 
of  not  guilty. 

Origin]— Bee.  657,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  145. 

WUful  refusal  to  plead  or  answer  directly] — Compare  the  En^^lish 
statute,  7  and  8  Geo.  IV,  ch.  28,  sec.  2^  B.  v.  Bitten,  6  C.  &  P.  92; 
and  see  B.  y.  McAuliffe,  (1906)  17  Can.  Cr.  Cas.  495  (Ont.). 

Trial  as  to  sanity]— Bee  sec.  967-970. 

I^eoife  to  withdraw  ptea  of  guilty] — ^Af ter  pleading  guilty  to  all  the 
counts  of  an  iadietment,  the  accused  will  not  without  the  consent  of 

1216 


[§W0]  Criminal  Code  (Part  XIX) 

the  Crown  be  given  leave  to  withdraw  'that  plea  as  to  all  but  one  so 
that  he  may  plead  autrefois  eonviet  as  to  the  others.    B.  v.  Lombard, 

(1914)  22  Can.  Cr.  Cas.  232,  5  W.W.B.  1089,  26  W.L.B.  647;  and  see 
B.  V.  Miles,  24  Q.B.D.  423. 

A  plea  of  guilty  operates  as  an  admission  of  all  the  essential  faets 
which  would  be  before  the  jury  as  necessary  to  constitute  the  offence 
charged  in  the  indictment.  B.  v.  Inglie  (1917)  23  Argus  L.B.  (Austr.) 
378.  If  the  judge  at  the  trial  on  looking  at  the  depositions  for  the  pur- 
pose of  sentencing,  comes  to  the  conclusion  that  in  point  of  law  there 
is  no  case  disclosed,  he  should  advise  the  accused  to  withdraw  his  plea ; 
but  it  is  for  the  accused  himself  to  decide  whether  or  not  he  will  do 
so.    B.  V.  Inglis,  supra. 

The  judge  may  properly  advise  and  permit  a  withdrawal  of  the 
plea  of  guilty  if  the  facts, 'though  not  inconsistent  with  the  prisoner's 
guilt,  show  a  very  doubtful  probability  of  their  being  proved  so  as  tx> 
induce  the  jury  to  find  hhn  guilty.    B.  v.  Inglis,  supra. 

Plea  of  guilty  operates  as  conviction} — ^A  plea  of  guilty  operates  in 
law  as  a  conviction  although  no  penalty  is  imposed.  B.  v.  Blaby,  [1894] 
2  Q.B.  170,  18  Cox  C.C.  5,  63  L.J.M.C.  133. 

No  one  should  be  taken  to  have  admitted  his  guilt  except  in  the 
most  unmistakable  terms.  A  conviction  should  not  be  recorded  on  a 
doubtful  plea.  If  there  is  any  ambiguity,  a  plea  of  "  not  guilty  "  should 
be  entered  and  evidence  givien  in>  the  ordinary  way.     B.  v.  Cblathan 

(1915)  84  L.J.K.B.  758,  11  Cr.  App.  B.  79,  24  Cox  C.C.  704,  per  Lord 
Beading;  B.  v.  Ingleson,  [1915]  1  K.B.  512,  84  L.J.E:.B.  280,  11  Cr. 
App.  B.  21.  The  court  may  of  its  own  motion  strike  out  a  plea  of 
guilty  on  its  appearing  that  the  indictment  discloses  no  criminal  offence, 
and  order  the  indictment  quashed.  B.  v.  Labourdette,  13  B.C.B.  143, 
13  Can.  Cr.  Cas.  379. 

Finding  deaf  mute  insane  if  incompetent  to  understand  the  proceed- 
ings when  interpreted] — See  B.  v.  Dyson,  7  0.  ft  P.  805;  B.  v.  Berry, 
(1876)  45  L.J.M.C.  123,  1  Q.B.D.  447. 

Sight  to  counsel] — See  sec.  942,  944. 

Special  pleas] — See  sees.  905-913. 

Ttae  to  plead  to  Indictmeiitr— AIlowlBg  farther  time  to  plead  or 
denrarr— Baik-^WItnetMa  U  attead. 

901.  No  person  prosecuted  shall  be  entitled  as  of  right  to 
traverse  or  postpone  the  trial  of  any  indictment  preferred  against 
him  in  any  court,  or  to  imparl,  or  to  have  time  allowed  him  to 
plead  or  demur  to  any  such  indictment. 

2.  If  the  court  before  which  any  person  is  so  indicted,  upon 
the  application  of  such  person  or  otherwise,  is  of  opimon  that 
he  ought  to  be  allowed  a  further  time  to  plead  or  demur  or  to 
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prepare  for  his  defence,  or  otherwise,  such  court  may  grant  sucli^ 
further  time  and  may  adjourn  the"  trial  of  such  person  to  a 
future  time  in  the  sittings  of  the  court,  or  to  the  next  or  any 
subsequent  session  or  sittings  of  the  court,  and  upon  such  terms, 
as  to  bail  or  otherwise,  as  to  the  court  seem  meet,  and  may,  in  the 
case  of  adjournment  to  another  session  or  sittings,  respite  the 
recognizances  of  the  prosecutor  and  witnesses  accordingly. 

3.  In  such  case  the  prosecutor  and  witnesses  shall  be  bound  to 
attend  to  prosecute  and  give  evidence  at  such  subsequent  session 
or  sittings  without  entering  into  any  fresh  recognizances  for 
that  purpose. 

Origin]— Sec.  630,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  141. 

Time  to  plead] — Sec.  901  changes  the  practice  whereby  at  common 
law  a  person  indicted  for  misdemeanour  was  entitled  to  traverse  or 
postpone  the  trial  till  the  assizes  or  sessions  next  after  the  finding  of 
the  indictment.  4  Bl.  Com.  351,  4  Chit.  Cr.  L.  278,  2  Pollock  &  Mait- 
land  Hist.  Eng.  Law  649. 

Indictments  for  felonies  w^ere  tried  at  the  same  assizes  or  sessions 
at  which  they  are  preferred  to  and  found  by  the  grand  jury,  but  might 
be  postponed  to  the  next  assizes  or  sessions  at  tho  instance  of  the 
prosecutor  or  the  defendant,  on  showing  to  the  court  a  sufficient  cause. 
Arrhbold  Crim.  Pleading,  110. 

Time  of  application  to  postpone] — An  adjournment  may  be  ordered 
prior  to  and  contingent  upon  a  true  bill  being  found.  B.  y.  Dorac 
(1914)  10  Cr.  App.  B.  67;  B.  v.  Taylor,  (1882)  15  Cox  C.C.  8,  But  in 
S:eneral,  a  trial  will  not  be  postponed  to  the  next  assizes  before  a  bill 
is  found.     R.  v.  Heesom,  14  Cox  C.C.  40. 

The  court  has  power  to  adjourn  the  case,  although  the  trial  has 
commenced.    B.  v.  Gordon,  6  B.C.B.  160,  2  Can.  Cr.  Ckb.  141. 

Postpcninff  trial  because  of  prejudice  of  jury  by  newspaper  item] — 
If  the  court  is  satisfied  upon  the  affidavits  that  the  minds  of  the  jury- 
men have  been  affected  to  the  jn-ejudice  of  the  accused  by  the  publica- 
tion of  preds  notices  stating  that  the  accused  had  confessed  the  crime, 
a  postponement  is  proper.  The  King  v.  Willis,  (1913)  4  W.W.B.  761, 
23  Man.  B.  77,  23  W.L.B.  702,  21  Can.  Cr.  Cas.  64.  B.  v.  Davies,  [1906] 
1  K.B.  32. 

Potiponing  trial  because  of  absence  of  witnesses] — To  grant  a  post- 
ponement of  trial  on  the  ground  of  absence  of  witnesaeB.  three  condi- 
tions are  necesdary:  Ist,  the  court  must  be  satisfied  that  the  absent 
witnesses'  Are  material  witnessed  in  the  ca6e ;  2nd,  it  must  be  shown  that 
the  patt^  applying  has  been  guilty  of  no  laches  or  neglect  in  omitting 
to  endefcTour  to  procure  the  attendance  of  these  witnesses;  and  3rd,  the 
court  must  be  satisfied  that  there  is  a  reasonable  expectation  that  tho 
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witnesses  can  be  procured  at  the  future  time  to  which  it  is  pra^red  to 
put  off  the  trial.  R.  v.  D'Eon,  3  Burr.  1514;  R.  v.  Mulvihill,  (1914) 
5  W.W.R.  1229,  19  B.C.R.  197,  22  Can.  Cr.  Cas.  354,  26  W.L.R.  955. 

It  is  no  ground  of  "surprise"  that  the  prisoner  had  no  knowledge 
of  the  evidence  to  be  produced  against  him,  for  no  one  is  obliged,  by 
pleading,  or  otherwise,  to  disclose  the  evidence  by  which  his  case  is  to 
be  supported.  It  is  sufficient  that  the  party  is  fully  apprised  of  the 
case  or  charge  which  it  is  proposed  to  prove  against  him,  and  he  must 
then,  being  so  informed,  prepare  himself  to  repel  it.  R.  v.  Slavin  (1866), 
17  U.C.CP.  205. 

Where  it  appears  by  affidavit  that  a  necessary  witness  for  the 
prisoner  is  ill  (R.  v.  Hunter,  3  C.  &  P.  591),  or  that  a  witness  for  the 
prosecution  is  ill  (R.  v.  Bowen,  9  C.  &  P.  509),  or  unavoidably  absent 
or  is  kept  out  of  the  way  by  the  contrivance  or  at  the  instigation  of 
the  prisoner,  the  court  will  postpone  the  trial,  unless  it  appear  that  the 
requirements  of  justice  can  be  satisfied  by  reading  the  witness's  deposi- 
tions before  a  magistrate.     Roscoe  Cr.  Evidence,  11th  ed.,  185. 

If  the  application  is  made  on  the  ground  of  the  absence  of  a  material 
witness,  the  judge  will  require  an  affidavit  stating  the  points  which  the 
witness  is  expected  to  prove  in  order  to  form  a  judgment  whether  the 
witness  is  a  material  one  or  not.    R.  v.  Savage,  1  C.  &  K.  75. 

Mode  of  proof  on  motion  to  postpone^ — ^Proof  should  be  made  by  affi- 
davit; R.  V.  Mulvihill,  (1914)  5  W.W.R.  1229,  19  B.C.R.  197,  22' Can. 
Cr.  Cas.  154,  26  W.L.R.  955;  R.  v.  Dougall  (1874)  18  L.C.  Jur.  85; 
but  viva  voce  testimony  may  be  taken.  R.  v.  Savage,  1  Car.  &  K.  257: 
R.  V.  Bridgman,  C.  &  Mar.  271. 

On  an  application  by  the  Crown  because  of  the  absence  of  Croini 
witnesses,  the  court  may  accept  the  statement  of  the  Crown  counsel 
that  reasonable  efforts  were  made  to  procure  their  attendance  without 
requiring  proof  upon  oath;  the  accused  is  not  entitled  to  particulars 
of  the  efforts  made  to  procure  their  attendance.  McCraw  v.  The  King, 
(1907)  13  Can.  Cr.  Cas.  337. 

Insufficiency  of  grounds  for  postponement} — ^It  has  been  decided  that 
a  postponement  will  not  be  granted  for  the  purpose  of  making  inquiries 
respecting  fresh  witnesses  not  called  before  the  committing  justices: 
R.  V.  Mulvihill  (1914)  6  W.W.R.  1229,  19  B.C.R.  197,  22  Can.  Cr.  Cas. 
354;  R.  V.  Johnson  (1847)  2  Car.  ft  K.  354;  nor  because  the  accused 
had  no  knowledge  of  the  evidence  to  be  produced  against  him:  B.  v. 
Slavin  (1866)  17  C.C.C.  at  p.  205;  but  see  as  to  exceptional  circum- 
stances.    R.  V.  Flannagan  (1884)  15  Cox  C.C.  403,  at  p.  407. 

It  is  not  usual  to  postpone  a  trial  for  the  purpose  of  obtaining 
character  witnesses.    R.  v.  Jones,  8  East  34. 

While  it  is  not  incumbent  on  the  prosecution  to  abstain  from  giving 
at  the  trial  any  additional  evidence  which  may  be  discovered  snfise- 
quently  to  the  taking  of  the  depositions,  it  is  only  fair  that  the 
prisoner's  counsel  should  be  apprised  of  the  character  of  such  evidence. 
R.  V.  Ward,  2  Car.  ft  K.  769. 
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In  B.  y.  Johnson  (1847)  2  G.  &  K.  354,  Alderson,  B.  refused  to 
postpone  the  trial  of  a  prisoner  charged  with  murder,  where  the  post- 
ponement was  sought  to  give  an  opportunity  of  investigating  the 
evidence  and  characters  of  certain  witnesses  for  the  prosecution  who 
had  not  been  examined  before  the  committing  magistrate,  but  who 
were  to  be  called  to  prove  previous  attempts  by  the  prisoner  on  the 
life  of  the  deceased. 

Bevoking  paatponemeni  order] — If  the  witness,  because  of  whose 
absence  a  postponement  has  been  ordered,  soon  afterwards  appears  in 
court,  the  judge  has  jurisdiction  to  order  the  trial  to  go  on.  B.  v. 
Bedd,  21  Man.  B.  785,  20  Man.  B.  645. 

Befusal  to  postpone  not  generally  reviewable  as  question  of  law} — 
There  may  arise  cases  in  which  it  .would  be  blear  that  there  had  not 
been  any  exercise  of  judicial  discretion  in  granting  or  refusing  post- 
ponement of  trial,  and  in  such  cases  there  might  be  error  of  law  which 
would  be  properly  reviewable;  but  where,  in  what  was  dearly  an  exer- 
cise of  his  discretion,  the  trial  judge  has  refused  a  postponement  be- 
cause he  was  "  of  the  opinion  "  that  further  time  should  not  be  allowed 
(s.  901,  S.S.  2),  the  propriety  of  that  exercise  of  discretion  is  not  review- 
able by  an  appellate  court  and  is  not  properly  the  subject  of  a  reserved 
caw  under  s.  1014.  MulvihiU  v.  The  King  (1914)  6  W.W.B.  462,  49 
S.G.B.  587,  23  Can.  Cr.  Gas.  194.  Beg.  v.  Gharlesworth  (1861)  1  B.  &  S. 
460,  31  L.J.M.G.  25;  Winsor  v.  Beg.,  L.B.  1,  Q.B.  890,  35  L.J.M.G.  65; 
Bex  V.  Lewis  (1909)  78  LJ^.K.B.  722. 

Special  provisions  as  to  Ontario] — See  Gode  sees.  902-904. 

Taking  bail  in  open  court] — The  following  is  the  Ontario  practice  in 
taking  a  recognizance  of  bail  in  open  court: — 

The  persons  entering  into  the  recognizance  must  be  severally  asked 
if  they  are  content  to  acknowledge  to  owe  to  Our  Sovereign  Lord  the 
King,  His  Heirs  and  Successors,  the  sums  in  which  they  are  severally 
to  be  bound,  on  the  condition  named  in  the  recognizance,  which  must 
be  fully  stated.  For  this  purpose  they  are  each  addressed  in  the  second 
person,  thus: — 

"  A.B.  (the  accused) :  Are  you  content  to  acknowledge  to  owe  to 
Our  Sovereign  Lord  the  King,  His  Heirs  and  Successors,  the  sum 
of  dollars,  of  good  and  lawful  money  of  Canada,  to  be  made 

and  levied  of  your  goods  and  chattels,  lands  and  tenements  respect- 
ively, to  the  use  of  Our  Sovereign  Lord  the  King,  His  Heirs  and  Sue- 
cessorSi  if  you  fail  to  personally  appear  at  the  sittings  of  the  Supreme 
Court  of  (^tario  for  the  trial  of  criminal  actions  to  be  held  in  and  for 
the  County  of  '  at  the  city  (or  town)  of  on 

the  day  of  ,  then  and  there  to  take  your  trial  on 

(or  plead  to)  a  certain  indictment  found  against  you  by  the  Grand 
Jury  'of  the  said  County  on  a  charge  of  f" 

And  to  CD.  (a  surety) :   "  CD.,  are  you  content,  etc.,  etc.  f" 
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And  to  E.F.  (the  other  surety) :  "  E.F.,  are  you  content,  etc.,  etc.      V* 

The  recognizance  is  then  .signed  by  the  Clerk  of  Assise  (it  is  not 
signed  by  the  persons  bound),  and  the  following  entry  made  by  him  in 
the  Minute  Book  of  the  Assize: — 

**  A.B.  this  day  in  open  court  entered  into  his  recognizance  in  the 
sum  of  dollars,  with  two  sureties,  CD.  and  E.F.,  each  in  the 

sum  of  dollars,  for  the  appearance  of  the  said  A.B.  at 

the  next  sittings  of  this  court  to  plead  to  (or  to  stand  his  trial)  on  an 
indictment  for  (naming  the  offence).*' 

The  following  form  of  bond  may  be  used: — 

Recognizance  op  Bail. 

Be  it  remembered,  that  on  the  day 

of  ,  In  the  vear  of  Our  Lord 

one  thousand  nine  hundred  and  and  in 

the  year  of  the  Reign  of  His  Majesty 


Ontario, 
County  op 

To  Wit: 


King  George  V,  at  the  sittings  of  the  Supreme  Court  of  Ontario  for  the 
trial  of  criminal  actions  (or  at  the  sittings  of  the  General  Sessions  of 
the  Peace,  or  County  Court  Judge's  Criminal  Court,  as  the  case  may 
be),  now  being  held  in  and  for  the  County  of  at  the 

city  (or  town)   of  A.B.,  of  . 

carpenter,  CD.,  of  ,   cooper,  and  E.F.,  of  , 

grocer,  personally  came  before  the  said  court,  and  in  open  court  acknowl- 
edged themselves  to  owe  to  Our  Sovereign  Lord  the  King,  His  Heirs 
and  Successors,  the  sums  following,  that  is  to  say:  The  said  A.B., 
the  sum  of  dollars,  and  the  said  CD.  and  E.F.,  each  the 

sum  of  dollars,  of  good  and  lawful  money  of  Canada,  to 

be  made  and  levied  of  their  goods  and  chattels,  lands  and  tenements, 
respectively,  to  the  use  of  Our  Sovereign  Lord  the  King,  His  Heirs  and 
Successors,  if  the  said  A.B.  fail  in  performing  the  condition  hereunder 
written. 

Taken  and  acknowledged  the  day  and  year  \     '*  X.  Y.," 

first  above  mentioned  in  open  Court,  I  Clerk  of  Assize, 

before  me.  j      (or  Clerk  of  the  Peace). 

The  condition  of  the  above  written  recognizance  is  such,  that  if 
the  above-bounden  A.B.  shall  personally  api)ear  at  (naming  the  court, 
etc.,  to  be  holden,  etc.),  then  and  there  to  take  his  trial  (or  plead  as 
the  case  may  be) in  a  certain  indictment  found  against  him  by  the 
Grand  Jury  of  the  said  County  on  a  charge  of  ,  and 

do  not  depart  the  said  Court  without  leave,  then  the  said  recognizance 
to  bo  void,  or  else  in  full  force  and  virtue. 
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Tine  to  plead  In  Ontario. « 

902.  If  any  person  is  prosecuted  in  any  division  of  the 
High  Court  of  Justice  for  Ontario  for  any  indictable  offence, 
by  information  there  filed,  or  by  indictment  there  found  or  re- 
moved into  such  court,  and  appears  therein  in  term  time  in 
person,  or,  in  case  of  a  corporation,  by  attorney,  to  answer  to 
such  information  or  indictment,  such  defendant,  upon  being 
charged  therewith,  shall  not  imparl  to  a  following  term,  but 
shall  plead  or  demur  thereto  within  four  days  from  the  time  of 
his  appearance;  and  in  default  of  his  pleading  or  demurring 
within  four  days  as  aforesaid  judgment  may  be  entered  against 
such  defendant  for  want  of  a  plea. 

Origin]— Sec.  757,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  273. 
Formal  proceedings  in  jury  court  in  Ontario] — See  note  to  sec.  873. 
Ordering  further  time  to  plead  or  demur} — See  sec.  903. 

When  defendant  appears  by  attorney^— AUowlnir  further  time. 

903.  If  such  defendant  appears  to  such  information  or 
indictment  by  attorney,  he  shall  not  imparl  to  a  following  term, 
but  a  rule,  requiring  him  to  plead,  may  forthwith  be  given  and 
served,  and  a  plea  to  such  information  or  indictment  may  be 
enforced,  or  judgment  in  default  may  be  entered  in  the  same 
manner  as  might  have  been  done  formerly  in  cases  in  which 
the  defendant  had  appeared  to  such  information  or  indictment 
by  attorney  in  a  previous  term;  but  the  court,  or  any  judge 
thereof,  upon  sufficient  cause  shown  for  that  purpose,  may  allow 
further  time  for  such  defendant  to  plead  or  demur  to  sudi 
information  or  indictment. 

OH^in]— Sec.  758,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  274. 

Ontario.— Defendant    may    bringr    on    trlaL— Notice    to    Attorney 
GeneraL 

904.  If  any  prosecution  for  an  indictable  offence,  instituted 
by  tlie  Attorney  General  for  Ontario  in  the  said  court,  is  not 
brought  to  trial  within  twelve  months  next  after  the  plea  of  not 
guilty  has  been  pleaded  thereto,  the  court  in  which  such  prosecu- 
tion is  depending,  upon  application  made  on  behalf  of  any  de- 
fendant in  such  prosecution,  of  which  application  twenty  days* 
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previous  notice  shall  be  ^iven  to  su<^h  Attorney  Oeneral,  may 
make  an  order  authorising  such  defendant  to  bring  on  the  trial 
of  such  prosecution;  and  thereupon  sucli  defendant  may  bring 
on  such  trial  accordingly  unless  a  nolle  prosequi  is  entered  to 
such  prosecution. 

Origin]— eec,  759,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  275. 

Form  of  Nolle  Prosequi] — 

Af terwaifU,  on  the  day  of  ,  before  our  said 

Lord  the  King  at  the  (court)  come  as  well  the  said  Attorney-Graeral 
for     the     province     of  ,  of     our     said     Lord 

the  King,  in  the  (court),  who  for  our  said  Lord  the  King 
in  this  behalf  prosecutes  in  his  proper  person,  as  the  said  A.B.« 
by  his  solicitor.  And  the  said  Attomey-Qeneral  for  our  said  Lord 
the  King  says  that  he  will  not  further  prosecute  the  said  A.B.  upon 
the  indictment  aforesaid.  Whereupon  all  and  singular  the  premises 
being  seen  and  fully  understood  by  the  court  now  here,  it  is  considered 
and  adjudged,  by  the  said  court  here,  that  all  proceedings  upon  the 
said  indictment  against  the  said  A.B.  be  altogether  stayed,  and  that 
the  said  A.B.  be  discharged  of  and  from  the  said  indictment. 

Stay  of  proceedings  by  ^  Forney- General] 7— See  Code  sec.  962. 

Special  pleas. — Autrefois  acquit. —  Autrefois  convict. — Pardon* 

905.  The  following  special  pleas  and  no  others  may  be 
pleaded  according  to  the  provisions  hereinafter  contained^  that 
is  to  say,  a  plea  of  autrefois  acquit,  a  plea  of  autrefois  convict,  a 
plea  of  pardon^  and  such  pleas  in  cases  of  defamatory  libel  as  are 
liereinafter  mentioned. 

2.  All  other  grounds  of  defence  may  be  relied  on  under  the 
plea  of  not  guilty. 

Origin]— Sec.  631,  Code  of  1892;  R.S.C.    1886,  ch.  174,  sec.  146. 

Plea  of  autrefois  aoquit] — This  plea  may  be  made  ore  tenus  unless 
required  by  court  rules  to  be  in  writing  (see  sec.  576)  ;  but  is  ordinarily 
made  in  writing  and  signed  by  counsel  for  the  accused.  The  following 
form  of  plea  is  given  by  Archbold,  22nd  ed.,  p.  157: — 

"  And  the  said  J.S.  in  his  own  proper  person  cometh  into  court  here, 
and  having  heard  the  said  indictment  read,  saith  that  our  Lord  the  King 
ought  not  further  to  prosecute  the  said  indictment  against  the  said  J.S., 
because  he  saith,  that  heretofore,  to  wit,  at  the  general  sessions  of  the 
peace  holded  at  ,  in  and  for  the  county  of  ,  he 

the  said  J.S.  was  lawfully  acquitted  of  the  said  offence  charged  in  the 
said  indictment.  And  this  he,  the  said  J.S.,  is  ready  to  verify;  where- 
fore he  prays  judgment,  and  that  by  the  court  here  he  may  be  dia- 
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missed  and  discharged  from  the  premises  in  the  present  indictment 
specified/' 

Plea  of  autrefois  convict] — This  plea  will  be  similar  to  that  of 
autrefois  acquit,  but  will  state  that  the  accused  was  "  lawfully  con- 
victed" of  the  offence  where  the  other  form  uses  the  phrase  "lawfully 
acquitted.*' 

Plea  of  pardon] — A  plea  of  pardon  is  a  plea  that  the  Sovereign  has 
pardoned  the  accused  for  the  offence  and  unless  it  is  a  statutory  pardon 
it  must  be  specially  pleaded  at  the  earliest  opportunity  on  arraignment 
or  it  will  be  considered  as  waived.  B.  v.  Lord  Norris,  7  BoUe  B.  297. 
The  accused  will  be  allowed  to  plead  over  on  the  plea  of  pardon  being 
disallowed.    B.  v.  Strahan,  7  Cox  C.C.  85. 

Pardons  free  or  conditional] — See  sees.  1076-1080. 

Speciftl  pleas  togetberT— Pleadlnur  not  guilty  afterwards*— Statement 
of  preyfons  acquittal  or  conTlctlon. 

906.  The  pleas  of  autrefois  acquit,  autrefois  convict,  and  par- 
don may  be  pleaded  together,  and  if  pleaded  shall  be  disposed 
of  before  the  accused  i«  called  on  to  plead  further. 

2.  If  every  such  plea  is  disposed  of  against  the  accused  he 
shall  be  allowed  to  plead  not  guilty. 

3.  In  any  plea  of  autrefois  acquit  or  autrefois  convict  it  shall 
be  sufficient  for  the  accused  to  state  that  he  has  been  lawfully 
acquitted  or  convicted,  as  the  case  may  be,  of  the  offence  charged 
in  the  count  or  counts  to  which  such  plea  is  pleaded,  indicating 
the  time  and  place  of  such  acquittal  or  conviction. 

Origin]— Sec.  631,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  146. 

Pleading  ov£r] — A  plea  of  not  guilty  and  autrefois  acquit  cannot  be 
made  concurrently;  B.  v.  Banks,  27  Times  L.B.  575;  but  sec.  906  gives 
the  absolute  right  to  plead  over  after  the  plea  of  autrefois  has  been 
disallowed. 

Issve  on  pleas  of  autrefois  acquit  and  autrefois  convict, — ^lYhat 
determines* 

907.  On  the  trial  of  an  issue  on  a  plea  of  autrefois  acquit  or 
autrefois  convict  to  any  count  or  counts,  if  it  appear  that  the 
matter  on  which  the  accused  was  given  in  charge  on  the  former 
trial  is  the  same  in  whole  or  in  part  as  that  on  which  it  is  pro- 
posed to  give  him  in  charge,  and  that  he  might  on  the  former 
trial,  if  all  proper  amendments  had  been  made  which  might 
then  Iwve  been  made,  have  been  convicted  of  all  the  offences  of 
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which  he  may  be  convicted  on  the  count  or  counts  to  which  such 
plea  is  pleaded,  the  court  shall  give  judgment  that  he  be  dis- 
charged from  such  (?ount  or  counts. 

2.  If  it  appear  that  the  accused  might  on  the  former  trial 
have  been  convicted  of  any  offence  of  which  he  might  be  con- 
victed on  the  count  or  counts  to  which  such  plea  is  pleaded^  but 
that  he  may  be  convicted  on  any  such  count  or  counts  of  some 
offence  or  offences  of  which  he  could  not  have  been  convicted  on 
--the  former  trial,  the  court  shall  direct  that  he  shall  not  be  con- 
victed on  any  such  count  or  counts  of  any  offence  of  which  he 
might  have  been  convicted  on  the  former  trial,  but  that  he  shall 
plead  over  as  to  the  other  offence  or  offences  charged. 

Origin]— Sec.  631,  Code  of  1892;   R.S.C.  1886,  ch.  174,  sec.  146. 

Common  law  defence  of  autrefois  convict} — Autrefois  convict  is  a 
common  law  defence  applicable  whether  the  charges  were  before  a  jury 
or  before  a  magistrate  or  other  tribunal  trying  the  cases  without  a 
jury.     Wemyss  v.  Hopkins,  L.B.  10  Q.B.  378,  44  L.J.M.C.  101. 

Sec.  907  a  supplementary  provision;  its  limitations} — Stuart,  J.,  in 
B.  V.  Pope  (1914)  5  W.W.B.  1070,  22  Can.  Cr.  Cas.  327,  7  Alta.  L.B. 
169,  26  W.L.B.  659,  said:—"  The  first  thing  that  strikes  one  on  looking 
at  these  provisions  is  that  there  is  good  reason  for  thinking  that  the 
*'  former  trial "  referred  to  is  a  trial  upon  indictment  in  a  Superior 
Court  and  not  a  summary  trial  before  a  justice  or  justices  of  the  peace. 
A  comparison  is  instituted  between  what  can  be  done  in  the  present 
court  and  what  could  have  been  done  in  the  former  one.  It  seems  to 
me  that  the  two  clauses  proceed  upon  the  supposition  of  identity  of 
general  jurisdiction  and  that  they  were  not  expressly  intended  to  cover 
cases  where  the  proceedings  in  the  former  court  were  necessarily  limited 
in  their  scope  by  a  narrow  limitation  upon  the  jurisdiction  of  that 
court,  resting,  not  upon  the  absence  of  some  ingredient  of  aggravation 
in  the  crime,  but  upon  an  arbitrary  rule  as  to  value  only.  This  view 
is  borne  out  by  the  use  of  the  expressions  **  given  in  charge "  and 
*'  proposed  to  give  him  in  charge."  It  seems  to  me  that  the  legislature 
was  here  thinking  of  giving  in  charge  to  a  jury.  That  is  the  usual 
connection  in  which  the  expression  *  given  in  charge '  is  used."  .  .  • 
"  The  reference  to  '  all  proper  amendments  which  might  have  been 
made '  tends,  although  perhaps  only  slightly,  to  confirm  the  view  that  the 
legislature  had  in  mind  a  previous  trial'  upon  indictment  where  the 
question  of  what  proper  amendments  may  or  may  not  be  made  is  a 
much  more  serious  one  and  the  subject  of  much  more  legislation  and 
judicial  decision  than  the  question  of  amending  an  information  before 
a  justice  of  the  peace.  For  this  reason  it  seems  to  me  that  sec.  907 
should  be  interpreted  upon  the  assumption  that  the  legislature  had  in 
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mind  only  a  former  eourt  of  at  least  equal  jurisdiction,  and  that  impos- 
sibility of  conviction  on  the  former  charge  for  the  present  offences, 
due  merely  to  lack  of  jurisdiction,  should  not  stand  in  the  way  of  the 
present  plea;  nor  should  sec.  907  be  treated  as  absolutely  exhausting 
the  law  upon  the  question,  so  that  in  no  ease  can  a  person  plead  autrefois 
acquit  or  convict  unless  he  brings  himself  within  its  terms."  R.  v.  Pope 
(1914)  22  Can.  Cr.  Cas.  327,  334,  5  W.W.B.  1070,  7  Alta.  L.R.  169. 

But  it  seems  probable  that  a  defendant,  whose  former  trial  was 
before  a  magistrate  under  Part  XVI  would  be  held  entitled  to  the 
benefit  of  it  in  like  manner  as  if  he  had  a  jury  trial.  R.  v.  Pope 
(1914)  5  W.W.R.  1070,  1075,  (Stuart,  J.). 

Defence  of  autrefois  in  county  judge*s  criminal  court} — Under  the 
speedy  trials  clauses  (Part  XVIII)  there  is  no  express  provision  for 
the  tender  or  reception  of  the  formal  plea  of  autrefois  convict^  or  for 
any  plea  other  than  those  of  guilty  or  not  guilty.  That  Part  of  the 
Code  created  a  special'  statutory  jurisdiction  and  a  special  procedure ; 
but  there  seems  to  be  no  doubt  that  an  accused  person  upon  pleading  not 
guilty  (assuming  that  no  provision  is  made  for  a  previous  formal  plea 
of  autrefois  convict)  must  have  the  right  to  raise  as  a  defence  the  fact 
of  a  previous  conviction  for  the  same  offence;  otherwise  the  benefit  of 
a  speedy  trial  might  be  denied  him  in  the  very  case  where  he  should 
be  particularly  entitled  to  it.  R.  v.  Taylor  (1914)  5  W.W.R.  1105,  7 
Alta.  L.R.  72,  22  Can.  Cr.  Cas.  234. 

The  special  plea  appears  to  have  been  received  without  objection 
on  the  part  of  the  prosecution  on  "  speedy  trials "  in  R.  v.  Clark,  9 
Can.  Cr.  Cas.  125,  and  in  R.  v.  Taylor,  supra. 

Common  law  defence  of  res  judicata} — Although  the  plea  of  the 
accused  under  sec.  906  of  the  Criminal  Code  cannot  be  upheld,  the 
circumstances  may  give  him  a  good  defence  at  common  law  which  has 
1)oen  reserved  to  him  by  sec.  16  of  the  Code  which  reads  as  follows: 
"  All  rules  and  principles  of  the  common  law  which  render  ajiy  circum- 
stances a  justification  or  excuse  for  any  act,  or  a  defence  to  any 
charge,  shall  remain  in  force  and  be  applicable  to  any  defence  to  a 
charge  under  this  Act  except  in  so  far  as  they  are  hereby  altered  or  arc 
inconsistent  herewith." 

A  maxim  of  the  common  law  is  Nemo  debet  his  vexari  pro  und  et 
edd'em  eausd.  This  has  been  held  to  govern  in  a  case  where  a  defendant 
was  convicted  of  two  offences  under  different  statutes,  which  were  dif- 
ferent in  form,  but  held  to  be  the  same  in  substance:  Wemyss  v.  Hop- 
kins (1875),  L.R.  10  Q.B.  378.  In  that  case  Lord  Blackburn  said  at 
p.  381 :  "  The  defence  does  not  arise  on  a  plea  of  autrefois  convict,  but 
on  the  well  .established  rule  at  common  law,  that  where  a  person  has 
lieen  convicted  and  punished  for  an  offence  by  a  court  of  competent 
jurisdiction,  transit  in  rem  judicatam,  that  is,  the  conviction  shall  be 
a  bar  to  all  further  proceedings  for  the  same  offence,  and  he  shall  not 
be  punished  again  for  the  same  matter.''    And  see  Regina  v.  Miles,  24 

1225 
78 


[§»07j  Criminal  Code  (Pakt  XIX) 

Q.B.D.  423,  17  Cox  C.C.  9;  R.  v.  Weiss  (1913)  4  W.W.R.  1358  (Alta.)  ; 
R.  V.  Weiss  (1913)  5  W.W.R.  48^ 

The  principle  of  res  judicata  applies  equally  to  an  acquittal  as  to 
a  conviction.  The  substance  of  the  issue  rather  than  the  form,  must  be 
looked  to^  In  R.  v.  Quinn,  10  Can.  Cr.  Cas.  412  at  417,  11  O.L.B.  242, 
a  second  charge  was  laid  for  perjury  in  taking  an  election  oath  when 
personating  a  voter  after  an  acquittal  for  the  personation.  It  was  held 
that  the  acquittal  in  the  first  case  established  that  it  was  not  the 
accused  who  had  committed  the  personation,  and  this  had  become  res 
judicata  as  between  the  Crown  and  the  accused.  The  main  issue  in 
both  trials  was  the  same — a  question  of  identity.  At  the  first  trial  this 
issue  was  determined  adversely  to  the  Crown,  and  while  that  decision 
stood  it  was  not  open  to  the  Crown  to  have  it  tried  a  second  time.  To 
arrive  at  the  verdict  which  they  did  it  was  necessary  for  the  second 
jury  to .  find  that  it  was  the  accused  who  had  personated,  and  thus 
in  effect  to  override  and  overrule  the  contrary  verdict  of  the  first  jury. 
This  defence  is  not  one  of  autrefois  acquit  under  sec.  906  of  the  C/ode, 
but  under  sub-sec.  2  may  be  relied  on  under  the  plea  of  "  not  guilty." 
Maclaren,  J.A.,  said :  "  It  is  really  a  defence  at  common  law  as 
pointed  out  by  Blackburn,  J.,  in  Wemyss  v.  Hopkins,  L.R.  10  QJB.  378, 
and  by  Hawkins,  J.,  in  Regina  v.  King,  [1897]  1  Q.B.  214.  There  being 
nothing  inconsistent  with  it  in  the  Code,  it  is  a  defence  that  may  still 
be  claimed  and  exercised;  indeed  it  is  stated  in  the  above  cases  that 
it  is  a  well  established  rule  and  one  of  the  very  first  principles  of  the 
criminal  law." 

It  was  held  on  a  case  reserved  that  the  trial  judge  should,  because 
of  the  first  trial  and  acquittal,  have  directed  the  jury  to  find  a  verdict 
of  "not  guilty,"  and  then  have  discharged  the  accused,  although  his 
ruling  that  the  plea  of  autrefois  a^xiuit  was  not  supported  was  correct 
in  law.  R.  v.  Quinn,  supra.  See  also  R.  v.  Pope  (1914)  5  W.W.B. 
1070,  22  Can.  Cr.  Cas.  327,  7  Alta.  L.R.  169,  26  W.L.R.  659;  Went- 
worth  V.  Mathieu  [1900]  A.C.  212,  3  Can.  Cr.  Cas.  429. 

When  a  prisoner  is  discharged  merely  by  reason  of  a  defect  in  the 
commitment  or  in  consequence  of  the  want  or  excess  of  jurisdiction  in 
the  committing  court,  or  in  the  committing  magistrate,  he  can  be  again 
arrested  and  tried  for  the  same  cause  before  a  competent  magistrate. 
Ex  parte  Seitz  (1899)  3  Can.  Cr.  Cas.  127,  131,  8  Que.  Q.B.  392: 
Attorney-General  for  Hong  Kong  v.  Kwok  a  Sing,  L.R.  5  P.C.  179,  42 
L.J.P.C.  64,  12  Cox  C.C.  565;  B.  v.  Young  Kee  (No.  2),  [1917]  2 
W.W.R.  654,  28  Can.  Cr.  Caa.  236. 

An  acquittal  upon  a  charge  of  assisting  a  prisoner  to  escape  from 
the  charge  of  a  constable  is  a  bar  to  a  subsequent  charge  pf  assaulting 
a  police  officer  who  was  assisting  the  constable  in  the  pursuit  of  such 
escaping  prisoner  if  both  charges  depended  upon  the  same  facts.  B.  v. 
Stanhope  (1913)  22  Can.  Cr.  Cas.  76  (N.S.). 

It  would  seem  that  any  question  of  tea  judicata  under  Cr.  Code  see. 
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15  in  favour  of  the  accused^  because  of  a  prior  conviction  and  not 
covered  by  a  plea  of  autrefois  convict  will  be  barred  by  a  plea  of 
guilty  entered  for  the  accused  after  the  disnuBSal  of  the  plea  of 
autrefois  convict,  B.  v.  Pope,  (1914)  5  W.W.E.  1070,  22  Can.  Cr.  Cas. 
327,  7  Alta.  L.B.  169,  22  Can.  Gr.  Gas.  327,  26  WX.B.  659. 

The  onus  of  proof] — The  burden  of  establishing  a  plea  of  autrefois 
convict  or  autrefois  acquit  or  a  defence  of  res  judicata  is  upon  the 
accused;  it  is  therefore  necessary  for  him  to  make  out  all  the  facts 
requisite  to  support  the  plea.  B.  v.  Carver  [1917]  2  W.W.B.  1170, 1172, 
29  Can.  Cr.  Gas.  122  (Alta.) ;  B.  v.  Taylor  (1914)  5  W.W.B.  1105,  7 
Alta.  L.B.  72,  22  Can.  Cr.  Cas.  234,  26  W.L.B.  652;  B.  v.  Pope  (1914) 
5  W.W.B.  1070,  7  Alta.  L.B.  169,  22  Can.  Cr.  Gas.  327,  26  W.L.B  659; 
ex  parte  Flanagan,  34  N.B.B.  577,  5  Can.  Cr.  Cas.  82;  B.  v.  Mitchell, 
24  O.L.B.  324,  19  Can.  Cr.  Cas.  113;  B.  v.  Hill,  (1903)  36  N.8.B,  240. 
Assumptions  of  facts  requisite  to  support  a  plea  of  autrefois  acquit  or 
autrefois  convict  are  not  to  be  made  in  favour  of  the  plea.  B.  v.  Carver, 
[1917]  2  W.W.B.  1170,  29  C.C.C.  122  (AlU.)  ;  B.  v.  Taylor,  5  W.W.B. 
1105,  7  Alta.  L.B.  72,  22  Can.  Cr.  Cas.  234,  26  W.L.B.  652. 

Defence  of  prior  conviction  or  acquittal} — Autrefois  convict  is  a 
special  plea  in  bar  which  goes  to  the  merits  of  the  indictment,  and  gives 
a  reason  why  the  prisoner  ought  not  to  answer  at  all,  nor  put  himself 
on  his  trial  for  the  alleged  crime.  No  man  shall  be  placed  in  peril  of 
legal  penalties  more  than  once  on  the  same  accusation — nemo  debet  bis 
puniH  pro  uno  delicto — ^and  if  a  man  is  once  fairly  tried  before  a 
court  of  competent  jurisdiction  he  may  answer  all  subsequent  proceed- 
ings for  the  same  offence,  or  involving  the  same  circumstances  as  the 
former  prosecutions;  and  a  difference  in  colour  or  degree,  does  not 
alter  the  rule  of  law,  for  it  is  not  one  of  mere  designation,  but  of 
substantial  fact.    B.  v.  Johnson,  21  Can.  Cr.  Cas.  215. 

To  support  the  plea  autrefois  acquit,  the  defendant  must  have  been 
in  actual  peril.  A  quashed  indictment,  a  nolle  prosequi,  or  a  mistrial 
will  not  entitle  a  defendant  to  so  plead,  nor  will  it  sustain  such  a  plea. 
Beg.  y.  Mnlholland,  4  P.  &  B.   512;   Beg.  v.  Sirois,  27  N.B.B.  610. 

"  When  we  talk  of  a  man  being  twice  tried,  we  mean  a  trial  which 
proceeds  to  its  legitimate  and  lawful  conclusion  by  verdict;  and  when 
we  speak  of  a  man  twice  put  in  jeopardy,  we  mean  put  in  jeopardy  by 
the  verdict  of  a  jury;  and  he  is  not  tried  or  put  in  jeopardy  until  a 
verdict  is  given."  Cockbum,  C.J.,  in  Beg.  v.  Charlesworth,  1  B.  &  8. 
507. 

The  statement  of  law  for  which  the  case  of  B.  v.  Clark,  1  Brod.  &  B. 
473,  is  often  cited  in  support,  has  been  much  qualified  by  recent  decisions. 
It  was  said  on  the  authority  of  that  case  that  the  true  test  on  a  plea 
of  autrefois  was  whether  the  evidence  necessary  to  support  the  second 
indictment  would  have  been  sufficient  to  procure  a  legal  conviction  on 
the  first.  Archbold  Gr.  Pleading,  24th  ed.,  177;  B.  v.  Magrath,  26 
U.C.Q.B.  385;  B.  v.  Johnson,  21  Can.  Cr.  Cas.  215,  218  (N.B.) ;  B.  v. 
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Mitchell,  24  OX.R.  324.  That  such  is  not  a  correct  statement  of  the 
law  is  pointed  out  in  a  recent  English  case  holding  that  B.  v.  Clark, 
(1820)  1  Brod.  &  B.  473,  is  not  an  authority  for  the  test  as  to  the 
suflSciency  of  a  plea  of  autrefois  convict  laid  down  in  Archbold's  Crim- 
inal Pleading,  24th  ed.,  at  p.  177.  Rex  v.  Tonks,  [1916]  1  K.B.  443. 
85  L.J.K.B.  396,  11  Cr.  App.  E.  284. 

It  is  not  open  to  the  Crown  to  proceed  on  a  second  charge  in  which 
a  conviction  could  only  be  had  by  the  second  jury  overruling  the 
contrary  verdict  of  the  first  jury.  R.  v.  Quinn,  10  Can.  Cr.  Cas.  412, 
11  O.L.R.  242;  R.  v.  Hill,  (1903)  36  N.S.R.  240;  R.  v.  Marsham,  er 
parte  Pethick  Lawrence  [1912]  2  K.B.  362,  82  L.J.K.B.  665;  R.  v. 
Bulmer,  5  L.N.  92  (Que.). 

In  the  case  of  R.  v.  King,  [1897]  1  Q.B.  214,  the  head  note  states 
that  a  defendant  who  has  been  convicted  upon  an  indictment  charging 
him  with  obtaining  credit  for  goods  by  false  pretences  cannot  after- 
wards be  convicted  upon  a  further  indictment  charging  him  with  larceny 
of  the  same  goods.  That  head-note  is  criticized  in  R.  v.  Barron,  (1914) 
10  Cr.  App.  R.  81,  where  it  is  pointed  out  that  the  decision  in  R.  v.  King 
was  given  either  because  in  the  exercise  of  his  discretion  the  judge 
should  not  have  permitted  the  trial  for  larceny,  or  because  the  verdict 
in  the  first  trial  was  based  upon  a  view  of  facts  which  was  inconsistent 
with  that  necessary  to  support  the  further  indictment.  At  the  first 
trial  the  conviction  implied  that  the  property  in  the  goods  passed  to 
the  defendant  with  the  consent  of  the  owner  who  was  induced  thereto 
by  false  pretences,  whereas  conviction  at  the  trial  for  larceny  implied 
that  the  defendant  feloniously  took  the  goods  without  the  consent  of 
the  owner.  The  substantial  identity  of  the  offence  was  recognized  in 
R.  V.  King  as  an  essential  condition  to  the  validity  of  the  plea  of 
autrefois  convict  or  autrefois  acquit,'  and  made  no  change  in  the  well 
settled  principle  of  law  applicable  to  those  pleas.  The  t«st  is  not 
whether  the  facts  relied  upon  are  the  same  in  the  two  trials.  An 
acquittal  of  the  whole  of  an  offence  does  not  involve  an  acqnittal  of 
every  part  of  it.  B.  v.  Be  Salvi,  10  Cox  C.C.  481  (n),  46  Cent.  Cr. 
Court  Papers  884.  An  acquittal  on  a  graver  charge  does  not  neces- 
sarily involve  an  acquittal  of  the  minor  offence.  R.  v.  Barron,  [1914] 
2  K.B.  570,  10  Cr.  App.  R.  81,  at  89.  But  if  the  minor  offence  be  one 
which  is  included  in  the  greater,  and  there  might,  under  sec.  951,  haTt 
been  a  verdict  for  the  lesser  offence  if  proved,  an  acquittal  of  the 
greater  offence  will  be  in  effect  an  acquittal  of  the  lesser  included 
offence. 

A  charge  of  theft  does  not  by  implication  include  that  of  having 
received  the  thing  stolen,  and  a  prisoner  acquitted  on  indictment  for 
theft  cannot,  on  that  account,  plead  autrefois  acquit  to  an  indictment 
for  receiving,    R.  V.  Gro«lx,  18  Que.  K.B.  118,  15  Can.  Cr.  Caa.  20. 

The  addition  of  statements  merely  aggravating  the  offence  first 
charged  and  making  the  accused  liable,  if  the  aggravating  circumstances 
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had  been  first  included  and  proved,  to  a  more  .onerous  penalty^  but 
still  for  the  same  crime,  will  not  deprive  the  accused  of  the  benefit  of 
the  defence.    Code  sec.  909. 

"//  all  proper  amendment  had  been  made**] — If  a  person  is  con- 
victed on  an  indictment  for  forging  a  promissory  note,  and  the  fact  in 
evidence  was  an  incomplete  note  form  which,  nevertheless,  under  Code 
sec.  466  might  be  the  subject  of  forgery,  the  accused  might  plead 
autrefois  convict  if  again  indicted  for  forging  an  "incomplete  promis- 
sory note,"  as  the  matter  on  which  the  accused  was  given  in  charge  on 
the  former  trial  would  have  been  the  same  had  "  all  proper  amendments 
been  made  which  might  then  have  been  made."  £ad  v.  The  King,  13 
Can.  Cr.  Cas.  348,  40  Can.  S.C.R.  272. 

If  an  indictment  were  so  radically  defective  that  it  was  not  amend- 
able (B.  v.  Bainbridgc,  42  O.L.B.  203),  the  weight  of  authority  seems 
to  establish  that  in  contemplation  of  law  the  accused  was  never  in 
jeopardy;  B.  v.  Drury,  18  L.J.M.C.  189,  3  C.  &  K.  193;  Vaux's  case, 
4  Coke  44;  because  of  the  presumption  that  the  court  will  set  aside  the 
proceedings  before  judgment,  Hale,  P.C.  248,  394;  1  Starkie,  Cr.  PL, 
2nd.ed.,  320;  B.  v.  Weiss  (No.  1)  4  W.W.B.  1358,  21  Can.  Cr.  Cas.  438, 
25  W.L.B.  286;  B.  v.  Weiss  (No.  2)  5  W.W.B.  48,  22  Can.  Cr.  Cas.  42, 
(Alta.).  There  has  been  no  jeopardy  if  the  trial  proves  abortive,  and 
the  jury  is  discharged  without  a  verdict.  B.  v.  Charlesworth,  9  Cox  C.C. 
44,  31  L.J.M.C.  25,  1  B.  &  S.  460;  B.  v.  Murphy  L.B.  2  P.C.  584; 
Winsor  v.  The  Queen,  L.B.  1  Q.B.  311. 

The  previous  indictment  must  have  been  one  upon  which  his  life  or 
liberty  was  not  merely  in  imaginary,  but  in  actual,  danger.  B.  v. 
Marsham,  ex  parte  Pethick  Lawrence,  [1912]  2  K.B.  362,  82  L.J.K.B. 
666. 

Prior  acquittal  of  complete  offence  an  answer  to  second  charge  of 
fflletnpt] — Where  the  full  offence  is  charged,  but  only  an  attempt  is 
proved,  sec.  949  authorizes  a  conviction  for  the  attempt  upon  the  count 
for  the  complete  offence.  Code  sec.  949 ;  B.  v.  McCarthy,  41  O.L.B.  153, 
29  Can.  Cr.  Cas.  448,  13  O.W.N.  210;  B.  v.  Hamilton,  4  Can.  Cr.  Qas. 
251  (Ont.). 

So,  an  acquittal  on  the  charge  of  a  completed  offence  is  a  defence 
to  a  subsequent  charge  of  an  attempt  of  that  offence  inasmuch  as  there 
might  have  been  a  conviction  for  the  attempt,  if  proved,  on  the  indict- 
ment for  the  completed  offence.  B.  v.  Weiss  &  Williams,  (1913)  4 
W.W.B.  1358,  1360  (Alta.) ;  B.  v.  Cameron,  4  Can.  Cr.  Cas.  385. 

Competency  of  court  on  the  previous  trial] — Where  the  plea  of 
autrefois  convict  sets  up  the  previous  decision  of  an  inferior  court,  the 
burden  of  proving  that  the  court  was  a  court  of  competent  jurisdiction 
rests  upon  the  party  pleading  the  previous  decision;  the  maxim 
"  omnia  prcesumunter  "  does  not  apply  to  give  jurisdiction.  Falkingham 
V.  Victorian  By.  Commissioners,  69  L.J.P.C.  89,  [1900]  A.C.  452,  463. 
B.  V.  Taylor  (1914)  5  W.W.B.  1105,  7  Alta.  L.B.  72,  22  Can.  Cr.  Cas. 
234,  26  W.L.B.  652. 
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true,  and  that  it  was  for  the  public  benefit  that  the  matten 
charged  should  be  published  in  the  manner  and  at  the  time 
when  they  were  published. 

2.  Such  plea  may  justify  the  defamatory  matter  in  the  sense 
specified,  if  any,  in  the  count,  or  in  the  sense  which  the  defama- 
tory matter  bears  without  any  such  specification;  or  separate 
pleas  justifying  the  defamatory  matter  in  each  sense  may  be 
pleaded  separately  to  each  as  if  two  libels  had  been  charged  in 
separate  counts. 

3.  Every  such  plea  must  be  in  writing,  and  must  set  forth  the 
particular  fact  or  facts  by  reason  of  which  it  was  for  the  public 
good  that  such  matters  sliould  be  so  published. 

4.  The  prosecutor  may  reply  generally  denying  the  truth 
thereof. 

# 

Origin]— Sec.  634,  Code  of  1892j  E.S.C.  1886,  ch.  174,  sees.  148, 
149,  150,  151. 

Form  of  plea  of  iu8t%ficati(m\ — See  note  to  see.  334. 

Libel;  Eeylication  to  plea  of  justifiaationl — ^The  accused  is  not  en- 
titled to  be  acquitted  on  the  ground  that  the  plea  of  justification  had 
not  been  traversed  and  must  therefore  be  taken  to  be  a  good  plea. 
R.  V.  Yousry,  84  LJ^.K.B.  1272,  [1914]  W.N.  338.  The  omission  to 
formally  join  issue  on  the  plea  of  justification  will  not  prevent  the 
court  from  admitting  and  considering  evidence  disputing  the  averments 
of  that  plea.  B.  v.  Yousry,  supra;  B.  v.  De  la  Porte,  (1895)  59  J  J*. 
617,  and  Odgers  on  Libel,  5th  ed.,  725,  criticised. 

When  truth  a  defence  to  criminal  libel] — Code  sees.  331,  333,  334, 
910,  911. 

Defamatory  libel  generallyl—Qee  sees.  317-334,  861,  871,  888,  905- 
934,  947,  956,  1045. 

911.  The  truth  of  the  matters  charged  in  an  alleged  libel 
shall  in  no  case  be  inquired  into  without  the  plea  of  justifica- 
tion aforesaid  unless  the  accused  is  put  upon  his  trial  upon  any 
indictment  or  information  charging  him  with  publishing  the 
libel  knowing  the  same  to  be  false,  in  which  case  evidence  of  the 
truth  taay  be  given  in  order  to  negative  the  allegation  that  the 
accused  knew  the  libel  to  be  false. 

2.  The  accused  may,  in  addition  to  such  plea,  plead  not  guiltj 
and  such  pleas  shall  be  inquired  of  together. 
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3.  If,  when  such  plea  of  justification  is  pleaded,  tlie  accused 
is  convicted,  the  court  may,  in  pronounoing  sentence,  consider 
whether  his  guilt  is  aggravated  or  mitigated  by  the  plea. 

OHgin]--Bec.  634,  Code  of  1892;  E.S.C.  1886,  ch.  174,  sees.  148,  149 
150,  151. 

Puhliihing  with  Icnotoledge  of  falsehood] — This  is  the  offence  speci- 
fied in  Code  sec.  333. 

Defamatory  lihel  generaHy^—Qee  sees.  317-334,  861,  871,  888,  905- 
934,  947,  956,  1045. 


Pnblleation  by  order  of  a  legislative  bodyr— Certlfieate  of  speaker 
or  clerk. 

912.  Every  person  against  whom  any  criminal  proceedings 
are  commenced  or  prosecuted  in  any  manner  for  or  on  account  of 
or  in  respect  of  the  publication  of  any  report,  paper,  votes'  or 
proceedings,  by  such  person  or  by  his  servant,  by  order  or  under 
the  authority  of  any  legislative  council,  legislative  assembly  or 
house  of  assembly,  may  submit  to  the  court  in  which  such  pro- 
ceedings  are  so  commenced  or  prosecuted,  or  before  any  judge 
of  the  same,  upon  twenty-four  hours'  notice  of  his  intention  so 
to  do,  to  the  prosecutor  in  such  proceedings,  or  to  his  attorney 
or  solicitor,  a  certificate  under  the  hand  of  the  speaker  or  clerk 
of  such  legislative  council,  legislative  assembly  o.r  house  of 
assembly,  as  the  case  may  be,  verified  by  affidavit,  stating  that 
the  report,  paper,  votes  or  proceedings,  as  the  case  may  be,  in 
respect  whereof  such  criminal  proceedings  are  commenced  or 
prosecuted,  was  or  were  published  by  such  person,  or  by  his 
servant,  by  order  or  under  the  authority  of  the  legislative  coun- 
cil, legislative  assembly  or  house  of  assembly,  as  the  case  may  be. 

2.  Such  court  or  judge  shall,  upon  such  certificate  being  so 
submitted,  immediately  stay  such  criminal  pro(;eedings,  and  the 
same  shall  thereupon  be  deemed  finally  ended,  determined  and 
superseded. 

Ori^tn]—B.S.C.    1886,  ch.  163,  sec.  6. 

Defamatory  matter  in  parliamentary  papers] — See  sec.  821. 
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Copy  of  legrlslatlTe  report  may  be  laid  before  the  courts— Stay  of 
proeeedingrs  and  disMlssal* 

913.  In  any  criminal  prosecution  for  or  on  account  or  in 
respect  of  the  publication  of  any  copy  of  such  report,  paper, 
votes  or  proceedings,  the  defendant  may  submit  to  the  court  or 
judge  before  which  or  whom  such  prosecution  ia  pending  a  copy 
of  such  report,  paper,  votes  or  proceedings,  verified  by  affidavit; 
and  the  court  or  judge  shall  immediately  stay  such  criminal 
prosecution,  and  the  same  shall  thereupon  be  deemed  to  be  finally 
ended,  determined  and  superseded. 

Ori^n]— R.8.C.  1886,  ch.  163,  sec.  7. 

Biay  of  proceedings  on  producing  verified  copy  of  parliamentary 
paper} — Sec.  913  applies  in  tenns  to  a  criminal  prosecution  "  for  or  on 
account  or  in  respect  of  the  publication  of  any  copy  of  such  report, 
paper,  etc.,  i.e.,  those  parliamentary  papers  to  which  the  preceding  sec. 
912  applies;  and  presumably  an  extract  or  abstract  from  a  parlia- 
mentary paper  will,  when  separately  published  under  legislative  author- 
ity, come  under  the  protection  of  sees.  912  and  913. 

Form   of  record  of  eonvletlon  or  aoquittaL — ^Entry  of  record.— 
Criminal  court  mles  may  apply  to  Inferior  courts. 

914.  In  making  up  the  record  of  any  conviction  or  acquittal 
on  ally  indictment  it  shall  be  sufficient  to  copy  the  indictment 
with  the  plea  pleaded  thereto,  without  any  formal  caption  or 
heading. 

2.  The  statement  of  the  arraignment  and  the  proceedings  sub- 
sequent thereto  shall  be  entered  of  record  in  the  same  manner 
as  heretofore,  subject  to  any  such  alterations  in  the  forms  of 
such  entry  as  are,  from  time  to  time,  prescribed  by  any  rule  or 
rules  of  the  superior  courts  of  criminal  jurisdiction  respectively. 

3.  Such  rules  shall  also  apply  to  such  inferior  courts  of 
criminal  jurisdiction  as  are  therein  designated. 

Origin]— Sec.  726,  Code  of  1892;  B.S.G.  1886,  ch.  174,  sec.  244. 

Kecord  of  arraignment  and  trial] — For  the  Grown  Rules  in  the  various 
provinces,  see  sec.  576. 

If  there  is  no  "  arraignment,"  as  where  no  bill  was.found,  no  reeord 
is  made  up,  and  the  fact  that  the  grand  jury  found  "  no  bill "  may  be 
proved  by  producing  the  original  indictment  endorsed  in  that  manner. 

1234 


Objections  and  Pleas  [§W4] 

Tanghe  v.  Morgan  (1905)  11  B.C.B.  465;  B.  v.  Tanghe,  10  B.C.R.  297, 
8  Can.  Cr.  Gas.  160. 

Proving  termination  of  criminal  prooeed^gs'i — The  result  of  the 
more  recent  authorities  is  that  the  termination  of  the  proceedings  in 
faTour  of  the  accused  may  be  proved  by  evidence  other  than  a  formal 
record  or  certificate  of  acquittal  where  there  is  no  such  record  or  cer- 
tificate. Tamblen  v.  Westcott,  23  Can.  Cr.  Can.  391,  7  W.W.B.  1037, 
30  W.L.B.  542  (Alta.). 

For  a  long  time  in  the  Province  of  Ontario  it  was  held  to  be  the 
law  that  it  was  necessary  to  produce  the  record  of  the  proceedings 
where  the  trial  had  been  on  an  indictment  and  that  before  the  record 
could  be  made  up  it  was  necessary  to  procure  an  order  of  the  judge 
presiding  at  the  criminal  trial  or  the  fiat  of  the  Attorney-General  before 
the  Clerk  of  the  Peace  could  make  up  the  record.  See  Begina  v.  Ivy, 
24  U*C.O.P.  78,  and  Hewitt  v.  Cane,  26  O.B.  133.  These  cases  were  in 
effect  overruled  by  the  decision  in  Attorney-General  y.  8caUy,  6  Can. 
Cr.  Cas.  167,  4  O.L.B.  394.  It  was  during  the  time  when  the  stricter 
view  of  the  law  was  adhered  to  that  such  cases  as  McCann  v.  Preveneau, 
10  Ont.  B.  573,  was  decided.  But  even  during  this  time  it  had  been 
held  in  Sinclair  v.  Haynes,  16  U.C.B.  247,  where  the  charge  had  been 
before  magistrates,  that  it  was  unnecessary  to  show  any  record  or 
adjudication  in  writing.    Tamblen  v.  Westcott,  supra. 

At  one  time  it  was  also  held  that  the  entry  of  a  nolle  prosequi  was 
not  a  sufficient  termination  to  found  an  action  for  mtilicious  prosecu- 
tion, for  the  reason  that  a  new  charge  might  subsequently  be  laid: 
Goddard  v.  Smith,  6  Mod.  262.  The  contrary  view  was,  however,  held 
in  Gilchrist  v.  Gardner,  12  K.S.W.L.B.  184,  and  it  has  been  held  in 
Saskatchewan  that  the  direction  of  the  Attorney-General  to  his  agent 
not  to  prefer  a  charge  after  a  committal  for  trial  has  been  had  is  a 
sufficient  termination.  See  Mortimer  v.  Fisher,  (1913)  4  W.W.B.  454, 
23  W.L.B.  905  (Sask.),  11  D.L.B.  77. 

In  Beemer  v.  Beemer,  9  O.L.B.  69,  oral  proof  of  an  informal  termin- 
ation of  the  prosecution  was  admitted  and  held  sufficient;  and  see 
Baxter  v.  Gordon  Ironsides  &  Fares  Company,  13  O.L.B.  598. 

In  Fancourt  v.  Heaven,  18  O.L.B.  492,  it  was  held  that  the  with- 
drawal of  the  charge  in  open  court  by  the  Crown  Attorney  was  a 
sufficient  termination. 

The  termination  of  the  prosecution  is  not  sufficiently  pleaded  by  an 
allegation  that  the  accused  was  discharged  on  a  habeas  corpus  order, 
for  that  would  not  ncessarily  terminate  the  criminal  proceedings.  Mc- 
Kinnon  v.  McLaughlin  Carriage  Co.,  37  N.B.B.  3. 

Beoords  in  Ontario  courts] — See  the  Judicature  Act,  B.S.O.  1914. 
ch.  56,  sees.  132  and  151,  and  Re  Chantler,  8  Can.  Cr.  Cas.  245,  8  O.L.B. 
111. 
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Form  of  record  In  case  of  amendjaent. 

915.  If  it  becomes  nece&^ary  to  draw  up  a  formal  record,  in 
any  case  in  which  an  amendment  has  been  made,  such  record 
shall  be  drawn  up  in  the  form  in  which  the  indictment  remained 
after  the  amendment,  without  taking  any  notice  of  the  fact  of 
such  amendment  having  been  made. 

Origin^— Sec.  725,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  243. 
Amendment  of  indictment] — See  sees.  889,  890,  891,  915. 

Proceedings  in  Case  of  Corporations. 

Corporations  may  appear  by  attorney. 

916.  Every  corporation  against  which  a  bill  of  indictment 
is  found  at  any  court  having  criminal  jurisdiction  shall  appear 
by  attorney  in  the  court  in  which  such  indictment  is  found  and 
plead  or  demur  thereto. 

Origin]— Sec.  725,  Code  of  1892;  E.S.C.  1886,  ch.  174,  sec.  244. 

Indictment  of  corporation} — Any  corporation  convicted  of  an  indict- 
able or  other  offence  punishable  with  imprisonment,  may,  in  lieu  of  the 
prescribed  punishment,  be  fined  in  the  discretion  of  the  court  before 
which  it  is  convicted.  Code  sec.  1035,  sub-sec  (3) ;  Union  Colliery  Co. 
V.  The  Queen  (1900)  31  S.C.B.  81,  4  Can.  Cr.  Cas.  400. 

Regarding  Chapman's  ease  (Be  Chapman  and  City  of  London,  19 
O.R.  33),  Meredith,  C.J.C.P.,  said,  in  Re  Schofield  and  Toronto  (1913) 
22  Can.  Cr.  Cas.  93,  at  97,  that  since  it  was  decided  one  of  the  strongest 
points  made  in  it  in  support  of  the  prohibition  has  been  turned  the 
other  way  by  the  legislation  now  contained  in  the  Code,  expressly  mak- 
ing its  provisions  applicable  to  corporations:  see.  2,  sub-sec.  (13);  so 
that  it  is  difficult  to  imagine  uny  good  reason  why  a  corporation  may 
not  now  be  duly  summoned  to  and  appear  at  a  preliminary  investigation 
of  a  criminal  ehftrge  against  it  taken  under  the  provisions  of  the 
Criminal  Code. 

But  it  was  not  necessary  to  determine  the  question  in  the  Schofield 
case  in  view  of  the  willingness  of  the  corporation,  expressed  by  counsel, 
that  the  ordinary  course  of  procedure  before  a  magistrate  be  taken. 
See  Begina  v.  Birmingham  and  Gloucester  R.  Co.  (1840),  9  C.  &  P.  469; 
and  Pharmaceutical  Society  v.  London  and  Provincial  Supply  Associa- 
tion Limited  (1880),  5  App.  Cas.  857.  But  even  if  there  were  power 
to  hold  a  preliminary  inquiry  if  the  corporation  appeared,  it  is  still 
doubtful  whether  a  corporation  can  be  compelled  to  appear,  or  whether 
the  procedure  of  a  preliniiinary  enquiry  and  committal  for  trial  is 
adaptable  to  a  corporation. 
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Two  or  more  corporations  may  be  indieted  for  conspiracy  in  further- 
ance of  a  trade  combine  under  sec.  498  of  the  Code,,  mithout  joining 
a  personal  defendant.  B.  v.  Central  Supply;  (B.  v.  Master  Plumbers) 
12  Can.  Cr.  Cas.  371. 

A  corporation  is  not  subject  to  indictment  upon  a  charge  of  any 
crime  the  essence  of  which  is  either  personal  criminal  intent  or  such  a 
degree  of  negligence  as  amounts  to  a  wilful  incurring  of  the  risk  of 
causing  injury  to  others.  B.  v.  Qreat  West  Laundry  Co.  (1900),  3  Can. 
Cr.  Cas.  514,  13  Man.  B.  66. 

The  manager  of  a  corporation  is  not  criminally  liable  as  for  wilful 
disobedience  of  a  statute  under  Code  sec.  164  in  respect  of  the  corpora- 
tion's neglect  not  due  to  any  active  participation  on  his  part,  to  perform 
a  statutory  duty  imposed  upon  it.  B.  v.  Hays  (1907)  12  Can.  Cr. 
Cas.  423;  B.  v.  Hendrie,  10  Can.  Cr.  Cas.  208,  11  O.L.B.  202.  Where 
the  offence  is  non-feasance  it  is  an  offence  only  of  the  corporation  or 
party  upon  whom  the  duty  is  imposed  by  statute.  People  v.  Clark,  14 
N.Y.  Supp.  642. 

Formal  charge  in  lieu  of  indictment] — In  Alberta  and  Saskatchewan, 
where  there  is  no  grand  jury  system,  a  formal  charge  is  made  by  the 
Attorney-General  or  by  his  direction  or  by  any  person  with  his  consent 
or  the  consent  of  the  court.  Code  sec.  873a.  Such  a  formal  charge  is 
included  in  the  statutory  meaning  given  the  words  **  indictment "  and 
"count"  by  see.  2,  sub-sec.  (16),  unless  the  context  otherwise  requires. 
The  procedure  of  sec.  918  et  seq,  applies  to  such  a  formal  charge.  B.  v. 
Standard  Soap  Co.  (1907)  12  Can.  Cr.  Cas.  290. 

Certiorari  not  requlredr^Diatringas    not  neeestiary. 

917.  No  writ  of  ceriiorari  shall  be  necessary  to  remove  any 
such  indictment  into  any  superior  court  with  the  view  of  com- 
pelling the  defendant  to  plead  thereto ;  nor  shall  it  be  neces?sary 
to  issue  any  writ  of  dv^tringas,  or  other  process,  to  compel  the 
defendant  to  appear  and  plead  to  such  indictment. 

Origin]— Sec.  636,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  156. 

Notice  to  eorporatlon. 

918.  The  prosecutor,  when  any  such  indictment  is  found 
against  a  corporation,  or  the  clerk  of  the  court  when  such  indict- 
ment is  founded  on  a  presentment  of  the  grand  jury,  may  cause 
a  notice  thereof  to  be  served  on  the  mayor  or  chief  officer  of  such 
corporation,  or  upon  the  clerk  or  secretary  thereof,  stating  the 
nature  and  purport  of  such  indictment,  and  that,  unless  such 
corporation  appears  and  pleads  thereto  in  two  days  after  the 
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service  of  such  notice,  a  plea  of  not  guilty  will  be  entered  thereto 
for  the  defendant  by  the  court,  and  that  the  trial  thereof  will 
be  proceeded  with  in  like  manner  as  if  the  said  corporation 
had  appeared  and  pleaded  thereto. 

Origin]— Bee.  637,  Code  of  1892;  E.S.C.  1886,  ch.  174,  sec.  157. 

Proceeding  on  default. 

919.  If  such  corporation  does  not  appear  in  the  court  in 
which  the  indictment  has  been  found,  and  plead  or  demur  there- 
to within  the  time  specified  in  the  said  notice,  the  judge  presiding 
at  such  court  may,  on  proof  to  him  by  affidavit  of  the  due  service 
of  such  notice,  order  the  clerk  or  proper  officer  of  the  court  to 
enter  a  plea  of  not  guilty  oii  behalf  of  such  corporation,  and 
such  plea  shall  have  the  same  force  and  effect  as  if  such  cor- 
poration had  appeared  by  its  attorney  and  pleaded  such  plea. 

OHginl—Bec.  638,  Code  of  1892;  E.S.C.  1886,  ch.  174,  sec.  158. 

Trial  may  proceed  in  absence  of  defendant  corporatltm. 

920.  The  court  may,  whether  such  corporation  appiiearg  and 
pleads  to  the  indictment,  or  a  plea  of  not  guilty  is  entered  by 
order  of  the  court,  proceed  with  the  trial  of  the  indictment  in 
the  absence  of  the  defendant  in  the  same  manner  as  if  the  cor- 
poration had  appeared  at  the  trial  and  defended  the  same;  and 
in  case  of  conviction,  may  award  such  judgment  and  take  such 
other  and  subsequent  proceedings  to  enforce  the  same  as  are 
applicable  to  convictions  against  corporations. 

Ori^tn]— Sec.  639,  Code  of  1892;  B.S.C.  1886,  eh.  174,  sec  159. 
Fine  in  diaoretion  of  court] — See  sec.  1029. 

Juries. 
Qaallflcatlon  of  Jaror.— When  seven  grand  Jurors  may  find  bllL 

921.  Every  person  qualified  and  summoned  as  a  grand  or 
petit  juror,  according  to  the  laws  in  force  for  the  time  being  in 
any  province  of  Canada  shall  be  duly  qualified  to  serve  as  such 
juror  in  criminal  cases  in  that  province. 
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2.  Seven  grand  jurors,  instead  of  twelve,  may  find  a  true  bill 
in  any  province  where  the  panel  of  grand  jurord  is  not  more 
than  thirteen. 

Origin]— 57-58  Vict.,  Can.,  ch.  57,  sec.  1,  sec.  662,  Code  of  1892; 
RJ3.C.  1886,  ch.  174,  sec.  160. 

Cotisiiiuiion  of  the  grand  juryl — A  proTincial  legislature  has  power 
to  determine  the  number  of  grand  jarors  to  serve  at  courts  of  oyer  and 
terminer  and  general  sessions  thifi  being  a  matter  relating  to  the  con- 
stitution of  the  courts,  but  the  selection  and  summoning  of  jurors,  in- 
cluding talesmen,  and  fixing  the  number  of  grand  jurors  by  whom  a  bill 
may  be  found,  relate  to  procedure  in  criminal  matters  in  respect  of 
which  the  Dominion  Parliament  alone  has  power  to  legislate.  The 
Dominion  Parliament  can  exercise  its  power  by  adopting  the  provincial 
law  and  ha«i  done  so  by  s.  662  of  the  Criminal  Code  of  1892  (now  sec 
921);  B.  V.  Cox,  (1898)  .31  N.S.R.  311,  2  Can.  Cr.  Cas.  207;  R.  v. 
Walton,  12  O.L.R.  1,  10  Can.  Cr.  Cas.  269,  7  O.W.B.  312;  R.  v.  O'Rourke 
(1882)  32  U.C.C.P.  38 ;  R.  y.  O'Bourke,  1  Ont.  R.  464 ;  and  see  R.  y.  Battista 
21  Can.  Cr.  Cas.  1  (Que.);  R.  y.  Morrow  (1914)  24  Can.  Cr.  Cas.  310 
(Que.);  Brisebois  v.  The  Queen,  15  S.C.R.  421;  Chantler  v.  Attorney- 
General,  9  Can.  Cr.  Cas.  465,  same  case,  sub  nom,  re  Chantler,  9  O.L.R. 
529. 

In  Yeronneau  v.  The  King,  (1916)  54  S.C.B.  7,  27  Can.  Cr.  Cas.  211, 
220,  Anglin,  J.,  whose  dissent  in  the  result  was  based  upon  other 
grounds,  said :  "  Anything  which  destroys  the  competency  of  the  grand 
jury  as  a  whole,  or  the  competency  of  any  of  its  members,  I  think, 
affects  the  constitution  of  that  body  and  affords  a  ground  of  objection 
which  may  be  raised  by  a  motion  to  the  court  under  sec.  899.  A  grand 
juror  may  be  well  qualified  as  to  all  the  cases  on  the  docket  save  one 
and  wholly  unfit  to  pass  upon  that  one.  As  to  that  case  the  jury  would 
not  be  properly  constituted  while  he  sat  upon  it.  In  The  E^ing  v.  Hayes, 
9  Can.  Cr.  Cas.  101,  11  B.C.B.  4,  the  contrary  yiew  was  taken,  appar- 
ently based  largely  upon  what,  with  respect,  would  appear  to  haye 
been  a  misconception  of  sec.  662  of  the  Criminal  Code  then  in  force. 
(Paragraph  1  of  sec.  921  of  the  present  Code.)  Apart  from  any  ques- 
tion as  to  the  constitutional  yalidity  of  this  section  as  a  provision 
dealing  with-  the  constitution  of  the  court  rather  than  with  criminal 
procedure,  it  should  be  noted  that  the  qualification  which  it  declared 
sufficient  was  not  merely  that  prescribed  by  the  provincial  statute  law, 
but  qualification  "  according  to  the  laws  in  force  for  the  time  being  in 
any  province  of  Canada."  I  know  of  no  law  in  force  in  any  province 
which. has  taken  away  the  common  law  right  to  object  to  a  juror  propter 
affectum  or  deprived  an  accused  in  the  Province  of  Quebec,  as  in  Ontario 
and  the  other  older  provinces,  of  the  right,  before  conviction  for  an 
indictable  offence,  to  have  his  case  passed  upon  first  by  a  body  of 
impartial  grand  jurors  and  afterwards  by  a  petit  jury  likewise  com- 
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posed  of  indiffefent  men.  4  Blackstone's  Com.,  par.  306."  B.  v.  Gorbet 
(1866)  1  P.E.I.  Bep.  232  approved;  B.  v.  Hayes,  9  Can.  Cr.  Cas.  101, 
11  B.C.B.  4,  disapproved.  And  see  B.  v.  Maguire,  4  Can.  Gr.  Cas.  12. 
An  objection  to  the  constitution  of  the  grand  jury  may  be  taken  by 
motion  to  quash  the  indictment.    Code  sec.  899. 

Qualification  of  petit  jurorsi — ^As  to  the  omission  of  a  name  from 
the  panel  and  other  irregularities  in  the^  method  of  selection  of  jurors, 
see  Code  sec.  1010.    The  latter  section  does  not,  however,  dispense  with 
the  necessity  for  qualifleation  in  a  jutor  who  acts;  it  does  not  deprive 
the  prisoner  of  the  right  to  be  tried  by  a  petit  jury  of  twelve  jurors 
having  the  required  qualification;  B.  v.  McCraw,  12  Can.  Cr.  Cas.  253, 
^6  Que.  K.B.  103;  but  objection  must  be  taken  at  the  trial  ^nd  unless 
this  is  done  it  cannot  be  raised  after  verdict  and  sentence.    See.  1010; 
B.  V.  Battista,  21  Can.  Cr.  Cas.  1   (Que.) ;  B.  v.  Morrow,  24  Can.  Cr. 
Cas.  310  (Que.).    On  an  appeal  under  sees.  1013-1015,  if  the  court  of 
appeal  is  of  opinion  that  any  challenge  for  the  defence  was  improperly 
disallowed,  a  new  trial  must  be  granted.     Sec.  1019.     But  in  a  civil 
case  it  has  been  laid  down  after  a  consideration  of  both  civil  and 
criminal  cases  that  when  the  proviraons^  of  a  statute  relate  to  the  per- 
formance of  a  public  duty  and  the  case  is  such  that  'to  hold  null  and 
void  acts  done  in  neglect  of  this  duty  would  work  serious  general  incon- 
venience or  injustice  to  persons  who  have  no  control  over  those  entrusted 
with  the  duty,  and  at  the  same  time  would  not  promote  the  main  object 
of  the  legislature,  such  provisions  are  to  be  considered  as  directory 
only  and  the  neglect  of  them  though  punishable  will  not  affect  the 
validity  of  the  acts  done.    Montreal  Street  By.  Co.  v.  Normandin  [1917] 
A.C.~  170.    It  was  decided  in  the  latter  case  that  the  verdict  of  a  jury 
will  not  be  set  aside  on  account  of  irregularities  in  the  due  revision  of 
the  jury  list  unless  the  applicant  proves  prejudice.     There  had  been 
no  challenge  to  the  array  in  that  case  'and  this  the  applicant  sought  to 
excuse  on  the  ground  that  at  the  trial  he  had  no  means  of  knowledge 
of  the  irregularity,  which  was  the  failure  to  revise  the  grand  jury  list 
under  B.S.  Que.   1909,   art.   3426,  and  the  consequent  omission  of  a 
revised  civil  jury  list.     The  decision  in  Mulcahy  v.  The  Queen,  L.B.  3 
H.L.   306,  was  distinguished  upon  the  question  of  jurisdiction  as  io 
that  case  each  list  had  been  duly  made  and  the  question  was  merely 
which  list  should  be  taken.     Montreal  Street  By.  Co.  v.  Normandis 
[1917]  A.C.  170  at  177;  and  see  Belanger  v.  The  King,  12  Que.  K.B. 
69;  B.  V.  Leicester  Justices  (1827)  7  B.  &  C.  6;  Margate  Pier  Co.  ?. 
Hannam,  3  R  &  Aid.  266. 

Personation  of  a  duly  summoned  juryman  may  amount  to  an  attempt 
to  pervert  the  course  of  justice  and  was  punishable  as  a  misdemeanonr 
at  common  law.    B.  v.  Wakefield  (1918)  87  LJ.K.B.  319. 

Challenffing  the  array"] — Code  sees.  925,  926. 

Formal  proceedings  in  jury  courts  in  Ontario"] — See  note  to  sec.  873. 

British  Columbia]— -The  Jury  Act,  1913,  ch.  34.     If  the  panel  of 
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jurors  has  already  been  summoned^  a  new  provincial  law  governing  the 
selection  of  names  to  be  summoned  will  be  presumed  not  to  affect  the 
qualification  of  the  panel  already  summoned  if  nothing  appears  in  it 
to  the  contrary.    B.  v.  Mc^amara,  22  Can.  Cr.  Cas.  351. 

North-West  Territories] — For  special  provisions  as  to  trial,  see 
N.W.T.  Act,  B.S.C.,  ch.  62,  sees.  37-55. 

Quehec] — B.S.  Que.  art.  3405  et  seq.;  B.  v.  Morrow,  24  Can.  Cr.  Cas. 
310;  B.  V.  Battista,  21  Can.  Cr.  Cas.l;  Code  sec.  923. 

Trial  with  jury  in  Yukon  Territory]— The  Yukon  Act,  B.S.C.  190(J. 
ch.  63,  and  its  amendments,  control  as  to  trials  in  that  territory.  Code 
sec.  9. 

Jury  de  medietate  Hngufr,  abolished* 

922.  Xo  alien  shall  be  entitled  to  be  tried  by  a  jury  de 
medietate  lingua',  but  shall  be  tried  as  if  lie  was  a  natural  born 
subject. 

Orf^n]~Sec.  663,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  161; 
33-34  Vict.,  Imp.,  ch.  34. 

Aliens] — ^An  alien  is  declared  by  the  Naturalization  Act,  1914,  Can., 
sec.  18,  to  be  triable  in  the  same  manner  as  if  he  were  a  natural  bom 
British  subject.  The  former  right  to  a  jury  de  mediatate  was  that  an 
alien  might  demand  that  the  jury  should  be  half  foreigners,  if  so  many 
are  found  in  the  place.  It  did  not  apply  to  treason  and  it  seems  it  could 
be  waived.    B.  v.  Courvoisier '(1840)  Ann.  Beg.  229. 

Mixed  Juries  in  Qaebee. 

823.  In  those  districts  in  the  province  of  Quebec  in  which 
the  sheriff  is  required  by  law  to  return  a  panel  of  petit  jurors 
composed,  one-half  of  persons  speaking  the  English  language, 
and  one-half  of  persons  speaking  the  French  language,  he  shall 
in  his  return  specify  separately  those  jurors  whom  he  returns  as 
speaking  the  English  language,  and  those  whom  he  returns  as 
speaking  the  French  language  respectively ;  and  the  names  of  the 
jurors  so  summoned  shall  be  called  alternately  from  such  lists. 

OriginJ-Sec.  664,  Code  of  1892;  B.B.C.  1886,  ch.  174,  sec.  166;  27- 
28  Vict.,  Can.,  ch.  41. 

Mixed  juries  in  Quebec] — A  prisoner  arraigned  for  trial  in  certain 
districts  of  Quebec  has  the  right  to  claim  a  jury  composed  for  one-half 
at  least  of  persons  speaking  his  language  if  French  or  Knglish.  After 
having  claimed  a  mixed  jury  and  the  recording  of  the  order  therefor  by 
the  court,  the  prisoner  has  no  absolute  right  to  relinquish  such  claim 
and  to  have  the  order  for  a  mixed  jury  superseded,  but  revocation  may 
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be  ordered  on  such  an  application  in  the  discretion  of  the  court.    R.  t. 
Slieehan  (1897),  1  Can.  Cr.  Cas.  403,  6  Que.  Q.B.  139. 

It  has  been  held  that  this  right  to  a  mixed  jury,  conferred  by  27-2S 
Vict.,  ch.  41,  Statutes  of  the  Province  of  Canada,  still  exists  in  crim- 
inal cases,  notwithstanding  the  statute  46  Vict.,  ch.  16  (Que.),  purport- 
ing to  repeal  the  former  Act.  B.  v.  Yancey  (1899),  2  Can.  Cr.  Cas.  320, 
8  Que.  Q.B.  252.  A  statute  of  the  former  Province  of  Canada  in  force 
at  the  time  of  Confederation,  which  conferred  the  right  to  a  mixed  jury 
in  Lower  Canada,  now  the  Province  of  Quebec,  remains  in  force  there- 
after as  a  matter  of  "criminal  procedure"  as  to  that  province,  and 
can  be  varied  or  repealed  only  by  the  Parliament  of  Canada.  B.NA. 
Act,  sec.  91  (27) ;  R.  v.  Sheehan,  supra;  B.  v.  Yancey,  supra.  The  pro- 
secuted party  may,  upon  arraignment,  demand  a  jury  composed  for  the 
one-half  at  least  of  persons  skilled  in  "  the  language  of  his  defence,'* 
whether  French  or  English;  but  this  does  not  give  the  accused  an 
option  to  choose  either  language  as  the  language  of  the  defence,  nor 
to  have  at  least  one-half  of  the  jurors  drawn  from  those  skilled  in  the 
language  in  which  counsel  for  the  accused  proposes  to  conduct  the  de- 
fence. The  "language  of  the  defence"  in  that  connection  means  the 
language  habitually  spoken  by  the  accused.    R.  v.  Yancey,  supra. 

Where  six  English  jurors  had  been  sworn  after  several  jurors  had 
been  directed  to  stand  aside  at  the  instance  of  the  Crown,  and  the  clerk 
recommenced  to  call  the  panel  alternately  from  the  English  and  the 
French  lists,  and  one  of  them  previously  ordered  to  stand  aside  was  again 
called,  it  was  held  that  the  previous  "stand  aside"  stood  good  and  did  not 
need  to  be  withdrawn  until  the  panel  was  exhausted.  R.  v.  Dougall 
(1874),  18  L.C.  Jur.  242. 

Mixed  Juries  in  Manitoba.— WMen  panel  extaansted,  additional  Jurors. 

924.  Whenever  any  person  who  is  arraigned  before  the  Court 
of  King^s  Bench  for  Manitoba  demands  a  jury  composed,  for 
the  one-half  at  least,  of  persons  skilled  in  the  language  of  the 
defence,  if  such  language  is  either  English  or  French,  he  shall 
be  tried  by  a  jury  compased  for  the  one-half  at  least  of  the 
persons  whose  names  stand  first  in  succession  upon  the  general 
panel  and  who,  on  appearing  and  not  being  lawfully  challenged, 
are  found,  in  the  judgment  of  the  court,  to  be  skilled  in  the 
language  of  the  defence. 

2.  Whenever,  from  the  number  of  challenges  or  any  other 
cause,  there  is  in  any  such  case  a  deficiency  of  persons  skilled 
in  the  language  of  the  defence  the  court  shall  fix  another  day 
for  the  trial  of  such  case,  and  the  sheriff  shall  supply  the 
deficiency  by  summoning,  for  the  day  so  fixed,  such  additional 
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number  of  jurors  skilled  in  the  language  of  the  defence  as  the 
court  orders,  and  as  are  found  inscribed  next  in  succession  on 
the  list  of  petit  jurors. 

Originl—Bee,  665,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  167. 

Cliallengriiig  the  amy^— In  writlngr— Objectioii  In  writing* 

925.  Either  the  accused  or  the  prosecutor  may  challenge  the 
array  on  the  ground  of  partiality,  fraud,  or  wilful  misconduct 
on  the  part  of  the  sheriflf  or  his  deputies  by  whom  the  panel 
was  returned,  but  on  no  other  ground. 

2.  Such  challenge  shall  be  by  way  of  objection  in  writing,  and 
shall  state  that  the  person  returning  the  panel  was  partial,  or 
was  fraudulent,  or  wilfully  misconducted  himself,  as  the  case 
may  be. 

3.  Such  objection  may  be  in  form  69,  or  to  the  like  effect. 

Origin^— ^c  666,  Code  of  1892. 

Form  of  written  chailenge  to  the  array'\ — The  statutory  form  69 
appears  to  allow  the  grounds  of  challenge  to  be  stated  in  a  general  way 
without  particulars  such  as  are  required  under  the  English  practice  as 
to  which  see  B.  v.  Hughes,  1  C.  &  K.  235. 

Under  form  69  the  charge  against  the  sheriff  or  his  deputy  may 
be  alleged  as  partiality,  fraud,  or  wilful  misconduct  in  returning  the 
panel;  and  by  sec.  1152  a  statutory  form  is  to  be  deemed  "good,  valid 
and  sufficient."  This  latter  phrase,  however,  probably  goes  no  further 
than  to  make  the  statutory  form  unassailable  on  a  motion  to  quash, 
leaving  it  to  the  court  to  exercise  its  discretion  to  require  particulars 
to  be  furnished  or  to  give  time  to  answer  any  matter  brought  up  as 
to  which  the  opposite  party  is  taken  by  surprise. 

In  B.  V.  Morrow  (1914)  4  Can.  Cr.  Cas.  310  (Que.),  it  was  said  to 
be  the  rule  that  the  party  challenging  is  not  to  have  the  benefit  of  any 
ground  which  ho  has  not  specifically  set  forth,  but  the  effect  of  the 
statutory  form  69  does  not  appear  to  have  been  considered,  and  more- 
over, the  objection  there  was  a  double  one  as  to  the  same  default  of  the 
sheriff  in  respect  of  the  petit  jury  list  and  the  grand  jury  list  as  to 
which  latter  Code  sec.  899  (2)  governs  and  as  to  which  there  is  no 
statutory  form  of  objection. 

Triers  on  challenge  to  the  arrayl — See  sec.  926. 

Trial  of  ground  of  eballenge^— New  panel  when. 

926.  If  partiality^  fraud  or  wilful  misconduct,  as  the  case 
may  be^  is  denied,  the  court  shall  appoint  any  two  indifferent 
persons  to  try  whether  the  alleged  ground  of  challenge  is  true 
or  not.  ^243 
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2.  If  the  triers  find  that  the  alleged  ground  of  challenge  is 
true  in  fact,  or  if  the  party  who  ha-s  not  challenged  the  array 
admits  tliat  the  ground  of  challenge  is  true  in  fact,  the  court 
shall  direct  a  new  panel  to  be  returned. 

Ori^iw]— Sec.  666  (2),  Code  of  1892. 

Misconduct  of  dierif  -in  draftimg  yi$ry  panel} — See  sees.  925  and 
1011. 

EmpanelUnir  the  Jury. 

927.  The  name  of  each  juror  on  a  panel  returned,  with  his 

number  on  the  panel  and  the  place  of  his  abode,  shall  be  written 
on  a  distinct  piece  of  card,  and  all  such  pieces  of  card  shall  be 
as  nearly  as  may  be  of  equal  size. 

2.  The  cards  sliall  be  delivered  to  the  officer  of  the  court  bv 
the  sheriff  or  other  officer  returning  the  panel,  and  shall,  under 
the  direction  and  care  of  tlie  officer  of  the  court,  be  put  together 
in  a  box  to  be  provided  for  that  purpose  and  shall  l)e  shaken 
together.  ' 

3.  If  the  array  i«  not  challenged  or  if  the  triers  find  against 
the  challenge,  the  officer  of  the  court  shall  in  open  court  draw 
out  the  said  cards,  one  after  anotlier,  and  shall  call  out  the  name 
and  number  upon  each  such  card  as  it  is  drawn,  until  such  a 
number  of  persons  have  answered  to  their  names  as  in  the  opinion 
of  the  court  will  probably  be  sufficient  to  provide  a  full  jun' 
after  allowing  for  challenges  of  jurors  and  directions  to  stand  by. 

4.  The  officer  of  the  court  shall  then  proceed  to  swear  the 
jury,  each  juror  being  called  to  swear  in  the  order  in  which  his 
name  is  vso  drawn,  until,  after  substracting  all  challenges  allowed 
and  jurors  directed  to  stand  by,  twelve  jurors  are  sworn. 

5.  If  the  number  so  answering  is  not  sufficient  to  provide  a 
full  jury  such  officer  shall  proceed  to  draw  further  names  from 
the  box,  and  call  the  same  in  manner  aforesaid,  until,  after 
challenges  allowed  and  directions  to  stand  by,  twelve  jurors  are 
sworn. 

OW^in]— Sec.  667,  Co.de  of  1892. 

Duties  of  the  Cleric  of  Assize'l — A  "  record  '*  book  is  kept  by  each 
clerk  of  aRsize  in  Ontario.  In  it  are  entered:  the  title  of  the  cause; 
the  names  of  the  counsel;  the  motion  to  quash  or  for  particulars;  the 
request  of  the   prisoner's  counsel  to   have  witnesses   for  the  defence 
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subpcenaed  by  the  Cro^ii ;  the  finding'  by  the  grand  jury  of  a  true  bill ; 
the  arraignment  of  the  prisoner;  the  names  of  the  jurors  sworn,  ordered 
to  stand  aside,  and  challenged ;  the  names  of  the  witnesses  sworn  for  the 
Crown  and  for  the  prisoner;  a  statement  of  the  exhibits  produced; 
the  hours  at  which  the  addresses  for  the  Crown  and  for  the  prisoner 
and  the  judge's  charge  were  delivered,  and  of  the  retirement  and  return 
of  the  jury,  and  their  verdict  as  recorded  by  the  trial  judge;  and 
generally  the  course  of  the  trial. 

Calling  the  jury'\ — See  note  to  sec.  873  as  to  formal  proceedings  in 
jury  courts. 

Challenges  peremptory  and  far  cause] — ^A  challenge  once  allowed 
excludes  a  juror  from  serving  on  the  jury  being  formed;  for  in  cases 
of  a  peremptory  challenge  the  other  party  might  afterwards  exhaust 
his  peremptory  challenges  and  the  privilege  of  withdrawing  it  might 
therefore  operate  as  a  fraud  upon  him.  Then  in  the  case  of  a  challenge 
for  cause  the  withdrawal  of  the  challenge  would  not  change  the  decision 
of  the  triers  that  the  juror  did  not  stand  indifferent,  and  that  he, 
therefore,  was  an  improper  person  to  serve  on  the  jury.  B.  v.  Lalonde 
(1898),  2  Can.  Cr.  Cas.  188  (Que.). 

When  the  accused  does  not  challenge,  the  Crown  may  either  chal- 
lenge peremptorily,  or  may  challenge  for  cause,  or  direct  the  juror  to 
stand  by. 

Direction  to  stand  by] — ^The  direction  to  stand  by  is  really  a  chal- 
lenge by  the  Crown  for  cause  without  it  being  necessary  to  show  and 
establish  the  ground  on  which  it  is  founded  until  the  panel  has  been 
exhausted  without  twelve  jurors  having  been  accepted  and  sworn.  It 
is  in  fact  a  deferred  challenge  for  cause ;  and  the  term  "  to  stand  by  " 
means  that  the  Crown  shall  have  time  to  show  the  cause  of  challenge. 
E.  V.  Barsalou  (No.  1)  (1901)  10  Que.  K.B.  180;  4  Can.  Cr.  Cas.  343; 
E.  V.  Geach  (1839),  9  C.  &  P.  499;  Mansell  v.  The  Queen,  8  E*  &  B.  54. 

Subject  to  sec.  933,  the  Crown  may  direct  any  number  of  jurors  to 
stand  by,  but  when  the  panel  is  exhausted  they  cannot  be  stood  by  a 
B0oond  tiiue.  R.  v.  Boyd  (1896),  4  Can.  Cr.  Cas.  219;  5  Que.  Q.B.  1; 
B.  V.  Morin  (1890),  18  S.C.B.  407. 

The  order  to  stand  by  must  be  given  at  a  time  when  a  challenge 
could  be  made.  B.  v.  Barsalou  (No.  1)  (1901),  10  Que.  K.B.  180,  4  Can. 
Cr.  Cas.  343.  The  right  to  challenge  must  be  exercised  before  the  juror 
ha^  taken  the  book,  by  direction  of  the  clerk  of  the  court,  to  1)0  sworn. 
Ibid.;  and  sufficient  time  is  always  allowed  before  this  order  is  given 
to  allow  the  parties  to  exercise  the  right  of  challenge.  After  the  book 
has  been  taken,  the  taking  of  the  oath  is  deemed  to  have  commenced, 
and  then  it  is  too  late  to  challenge,  and  also  too  late  to  direct  the  juror 
to  stand  by.  R.  v.  Frost  (1839),  9  C.  &  P.  129.  A  limitation  of  the 
Crown's  privilipge  to  direct  jurors  to  stand  by  is  made  by  the  proviso 
in  sec.  933  (1)  added  in  1917  by  7-8  Geo.  V,  Can.,  ch.  13. 
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The  provision  of  the  Code  relating  to  the  right  of  the  Grown  to 
have  jurors  stand  aside  is  not  inconsistent  with  the  provisions  of  the 
North- West  Territories  Act  in  force  in  Alberta.  R.  v.  Murray,  (1915) 
9  W.W.B.  804,  25  Can.  Cr.  Cas.  214,  33  W.L.E.  148  (Alta.). 

Irregularities  of  procedure'^ — The  fact  that  the  jurors  were  set  aside, 
rejected  or  sworn  as  they  were  drawn,  without  first  calling  the  full  num- 
ber required  for  a  jury,  does  not  invalidate  the  trial,  nor  constitute  a 
deprivation  of  the  full  right  of  challenge.  B.  v.  Weir  (No  3)  (1899), 
3  Can.  Cr.  Cas.  262  (Que.). 

Where,  aft^r  the  jury  were  sworn,  it  was  learned  that  one  of  the 
Crown  witnesses  had  disappeared  and  the  prosecution  could  not  proceed 
the  judge  discharged  the  jury  and  remanded  the  prisoner.  It  was  held 
that  the  judge  had  a  discretion  to  discharge  the  jury,  and  that  the  dis- 
charge under  such  circumstances  was  not  equivalent  to  an  acquittal, 
and  that  the  prisoner  might  again  be  put  on  trial.  Jones  v.  R.  (1880), 
3  Leg.  News,  309  (Que.). 

By  sec.  929  (3)  an  omission  to  follow  the  directions  of  this  section 
shall  not  affect  the  validity  of  the  proceedings.  And  see  sees.  1010 
and  1011. 

F«feo»] — Ab  to  the  Yukon  Territory  the  provisions  of  the  Yukon 
Juries*  Ordinance  passed  under  the  authority  of  3  Edw.  VII  (Can.), 
c.  73,  superseded  sub-sees.  2  and  3  of  sec.  667  of  the  1892  Code  now 
part  of  sec.  927,  as  to  the  procedure  on  impanelling  a  jury.  B.  v. 
Brindamour,  11  Can.  Cr.  Cas.  315. 

CalUng  the  Jurors  wbo  hare  stood  by. 

928.  If,  by  challenges  and  directions  to  stand  by,  the  panel 
is  exhausted  without  leaving  a  suflScient  number  to  form  a  jury, 
those  who  have  been  directed  to  stand  by  shall  be  again  called 
in  the  order  in  which  they  were  drawn,  and  shall  be  sworn,  unless 
challenged  by  the  accused,  or  unless  the  prosecutor  challenges 
them  and  shows  cause  why  they  should  not  be  sworn :  Provided 
that  if  before  any  such  juror  is  sworn  other  jurymen  in  the 
panel  become  available  the  prosecutor  may  require  the  names 
of  such  jurymen  to  be  put  into  and  drawn  from  the  box  in  the 
manner  hereinbefore  prescribed,  and  such  jurors  shall  be  sworn, 
challenged  or  ordered  to  stand  by,  as  the  case  may  be,  before 
the  jurors  originally  ordered  to  stand  by  are  again  called. 

Originl— Bee,  667,  Code  of  1892. 

Irregularities  in  procedure]— r-By  sec.  929  (3)  an  omission  to  follow 
the  "  directions  "  of  this  section  shall  not  affect  the  validity  of  the  pro- 
ceedings.   And  see  sees.  1010  and  1011  and  note  to  sec  929. 
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Crown  may  not  peremptorily  challenge  a  jwror  who  has  teen  stood 
aside^ — ^After  the  list  of  jurors  has  been  called  and  gone  through,  a 
number  having  been  directed  at  the  instance  of  the  Crown  to  stand 
aside,  and  a  complete  jury  not  obtained,  although  the  Crown  may  not 
have  exhausted  its  number  of  peremptory  challenges,  it  cannot  challenge 
peremptorily  on  the  names  of  those  stood  aside  being  called  again 
following  the  first  calling  over  of  the  panel.  If  it  does  so,  the  jury  is 
improperly  constituted  and  a  substantial  wrong  done  to  accused  en- 
titling him  to  a  new  trial.    B.  v.  Churton  [1919]  1  W.W.B.  774  (B.C.). 

Wbo  shall  be  tbe  Jury. — Betnm  of  names  to  the  box. 

&29.  The  twelve  meu  who  in  maimer  aforesaid  are  ultimately 
drawn  and  sworn  sliall  be  the  jury  to  try  the  issues  on  the 
indictment,  and  the  names  of  the  men  so  drawn  and  sworn  shall 
be  kept  apart  by  themselves  until  such  jury  give  in  their  verdict 
or  until  they  are  discharged;  and  then  the  names  shall  be  re- 
turned to  the  box,  there  to  be  kept  with  the  other  names  remain- 
ing at  that  time  undrawn,  and  «o  toties  qubties  as  long  as  any 
issue  remains  to  be  tried. 

2.  If  the  prosecutor  and  accused  do  not  object  thereto,  the 
court  may  try  any  issue  with  the  same  jury  that  has  previously 
tried  or  been  drawn  to  try  any  other  issue,  without  their  names 
being  returned  to  the  box  and  redrawn,  or  if  the  parties,  or  either 
of  them,  object  to  some  one  or  more  of  the  jurors  forming  such 
jury,  or  the  court  excuses  any  one  or  more  of  them,  then  the 
court  may  order  such  persons  to  withdraw,  and  may  direct  the 
requisite  number  of  names  to  make  up  a  complete  jury  to  bo 
drawn,  and  the  persons  whose  names  are  so  drawn  shall  be  sworn. 

3.  An  omission  to  follow  the  directions  of  this  or  the  two  last 
preceding  sections  shall  not  aflfect  the  validity  of  the  proceedings. 

Oriffinl—Sec,  667,  Code  of  1892. 

Omission  to  follow  directions  in  impanelling  the  juryl — See  sees. 
929  (3),  1010  and  1011;  and  notes  to  sees.  921,  928.  But  ii:  the  jury 
is  not  properly  constituted,  a  substantial  wrong  is  occasioned  to  the 
accused,  and  sec.  923  (3)  is  applicable  only  in  so  far  as  sees.  927-929 
are  directory.  B.  v.  Churton  [1919]  1  W.W.B.  774, 780,  per  GaUiher,  J.A. 

Groviitl  of  challenge^— Names  not  on  panel*— Tried  npon  voir  dire, 

930.  If  the  ground  of  challenge  is  that  the  jurors*  names  do 
not  appear  on  the  panel,  the  issue  shall  be  tried  by  the  court 

1247 


[§»«0]  Criminal  Code  (Paht  XIX)    ' 

on  the  voir  dire  by  the  inspection  of  the  panel,  and  such  other 
evidence  as  the  court  thinks  fit  to  receive. 

Origin]— Sec.  668,  Code  of  1892 ;  B.S.C.  1886,  ch.  174,  sees.  163  and 
164. 

Juror's  name  appearing  on  the  paneQ — This  ground  of  challenge  is 
that  referred  to  in  sec.  935,  clause  (a)  and  is  subject  to  the  proviso 
there  mentioned. 

Qualification  of  iitror«]—Code  sees.  921,  927,  929,  935,  1010,  1011, 
1019. 

Trial  of  challenge  upon  other  (n*oiindB.— Triers. 

931.  If  the  ground  of  challenge  be  other  than  as  last  afore- 
said, the  two  jurors  last  sworn,  or  if  no  jurors  have  then  been 
sworn,  then  two  persons  present  whom  the  court  may  appoint 
for  that  purpose  shall  be  sworn  to  try  whether  the  juror  objecteil 
to  stands  indifferent  between  the  King  and  the  accused,  or  has 
been  convicted  as  hereinafter  specified  or  is  an  alien,  as  the  case 
may  bo. 

2.  If  the  court  or  the  triers  find  against  the  challenge,  the 
juror  shall  be  sworn. 

3.  If  they  find  for  the  challenge  he  shall  not  be  sworn. 

4.  If,  after  what  the  court  considers  a  reasonable  time,  the 
triers  are  unable  to  agree,  the  court  may  discharge  them  from 
giving  a  verdict,  and  may  direct  other  persons  to  be  sworn  in 
their  place. 

Origin]— Sec.  668,  Code  of  1892. 

Oath  of  triers] — Where  the  issue  is  whether  the  juror  stands  indif- 
ferent or  not  (sec.  935  (6)),  the  triers  are  sworn  as  follows: — 

"  You  shall  well  and  truly  try  whether  A.B.,  one  of  the  jurors, 
stands  indifferently  to  try  the  prisoner  at  the  bar  and  a  true  verdict 
give  according  to  the  evidence. — So  help  you  God." 

Challenge  of  second  juror] — On  the  selection  of  the  second  juror, 
the  first  juror  is  not  necessarily  one  of  the  triers.  B.  v.  Mathurin,  12 
Que.  K.B.  494,  8  Can.  Cr.  Gas.  1.  And  it  has  been  doubted  whether 
he  may  be  one,  although  such  was  the  former  practice,  because  of  the 
use  of  the  word  "  jurors  "  (in  the  plural)  in  the  phrase  **or  if  no  jurors 
have  then  been  sworn  **    (see  931,  sub-sec.  (1)  ).    B.  v.  Mathurin,  supra. 

Juror  not  impartial] — Code  sec.  935  (6). 

Juror  convicted  of  serious  offence] — Code  sec.  935  (c). 

Jui'or  an  alien] — Code  sec.  935  (d). 
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Peremptory  elmJlengefl  by  aceused. 

932.  Every  one  indicted  for  treason  or  for  any  offence 
punishable  with  death  is  entitled  to  challenge  twenty  jurors 
peremptorily. 

2.  Every  ^one  indicted  for  any  offence  other  than  treason,  or 
an  offence  punishable  with  death,  for  which  he  may  be  sentenced 
to  imprisonment  for  more  than  five  years,  is  entitled  to  challenge 
twelve  jurors  peremptorily. 

3.  Every  one  indicted  for  any  other  offence  is  entitled  to 
challenge  four  jurors  peremptorily. 

Ori^wi]— Sec.  668,  Code  of  1892 ;  R.S.C.  1886,  eh.  174,  sees.  163,  164. 

Peremptory  challenges  for  the  defence^ — Challenges  to  the  polls  are 
either  peremptory,  or  for  comb.  Peremptory  bhallangjlte  'kre  thdee  whiel 
are  made  without  any  reason  assigned  aild  vhioh  thecoart  ie  bl>und  to 
allow  to  the  number  here  limited. 

The  challenge  must  be  before  the  juryman  is  sworn,  and  he  cannot 
be  challenged  afterwards  except  by  consent.  B.  v.  Mellor  (1858),  27 
L.J.M.C.  121,  1  Dears.  &  B.  468 ;  E.  v.  Frost,  9  C.  &  P.  129 ;  E.  v.  Coulter 
(1863),  13  tr.C.CP.  299,  301.  This  rule  wiU  apply  although  the 
groond  for  challenge  wae  not  known  at  the  time.    B.  v.  Darl  (1894),  10 

Man.  B.  307. 

« 

The  moment  the  oath  is  begun  it  is  too  late,  and  the  oath  is  begun 
by  the  juror  taking  the  book,  having  been  directed  by  the  officer  of 
the  court  to  do  so.  If  the  juror  takes  the  book  without  authority, 
neither  party  wiehing  to  challenge  is  to  be  prejudiced  thereby.  B.  v. 
Frost  (1839),  9  C.  &  P.  129,  137. 

The  withdrawal  of  an  unqualified  or  disqualified  person  who  has  been 
sworn  as  a  juror,  at  the  request  of  the  prisoner  and  by  the  consent  of 
the  Crown,  before  the  whole  jury  is  completed  and  sworn  does  not  re- 
open the  right  of  challenge  as  to  those  previously  sworn  nor  make  it 
necessary  that  such  jurors  should  be  re-sworn.  B. .  v.f  Coulter  (1863),  13 
U.CC.P.  299. 

As  between  different  prisoners  whichever  begins  to  challenge  must 
6nish  all  his  challenges  before  the  other  begins.  Ibid.,  p,  49;  Co.  Lit. 
158a.  A  prisoner  is  entitled  to  challenge  for  cause  before  he  has  made 
al]  or  any  of  his  peremptory  challenges.  Whelan  v.  The  Queen  (1868), 
28  U.C.Q.B.  2. 

If  the  prisoner  whose  challenge  of  a  juror  for  favour  has  1)ecn  dis- 
allowed, chooses  then  to  challenge  the  juror  peremptorily,  he  waives  the 
benefit  of  any  exception  to  the  disallowance  of  his  challenge  fpr  favour. 
Whelan  v.  The  Queen,  28  U.C.Q.B.,  at  p.  55;  Freeman  v.  People  (1847). 
4  Denio,  NT.,  61. 
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Indictment  joining  counts  for  which' ihe  numher  of  challengei  are 
different} — The  number  of  peremptory  challenges  in  case  one  count 
comes  within  sub-sec.  (2)  and  the  other  within  sub-sec  (3)  will  be  the 
greater  number  i,e.,  twelve,  K.  v.  Turpin  (1904)  8  Can.  Cr.  Cas.  59 
(N.8.). 

North-West  Territories  ^cf]— Where  the  N.W.T.  Act,  BJ3.C.,  ch.  62, 
applies,  the  jury  shall  be  composed  of  six  jurors  (sec.  40),  and  by  sec. 
45  of  the  same  Act  any  one  arraigned  for  treason  or  an  offence  punish- 
able with  death,  or  for  an  offence  for  which  he  may  be  sentenced  to 
imprisonment  for  more  than  five  years,  may  challenge  peremptorily,  and 
without  eftose,  any  nunbeT  of  jurors  not  exceeding  six;  and  every  per- 
emptory challenge  beyond  that  number  shall  be  void. 

Yukon  Territory] — See  the  special  provisions  of  the  Yukon  Act, 
R.8.C.,  eh.  63,  sec  72. 

Peremptory  clialleBgee  hj  Crown^r— Standfaifr  aflMe^— Ace«se4  clial- 
lengei  tint  If  le^ttlred* 

933.  The  Crown  shall  have  power  to  challenge  four  jurors 
peremptorily,  and  may  direct  any  number  of  jurors  not  per- 
emptorily challenged  by  the  ax^cused  to  stand  by  until  all  the 
jurors  have  been  called  who  are  available  for  the  purpose  of 
trying  that  indictment ;  provided  that  the  Crown  may  not  direct 
any  number  of  jurors  to  stand  by  in  exoess  of  forty-eight,  unless 
the  judge  presiding  at  the  trial,  upon  special  cause  shown,  so 
orders, 

2.  The  accused  may  be  called  upon  to  declare  whether  he 
challenges  any  jurors  peremptorily  or  otherwise,  before  the  prose- 
cutor is  called  upon  to  declare  whether  he  requires  such  juror 
to  stand  by,  or  challenges  him  either  for  cause  or  peremptorily. 

Origin]— 1917  Can.,  ch.  13  j  sec.  668,  Code  of  1892;  B.S.C.  1886,  ch. 
174,  sees.  163  and  164. 

CrowWs  directions  to  juror  to  **  stand  l)y  "] — See  sees.  927,  92S. 

4lb€rta  and  Saskatchewan] — Sec.  9  of  the  Code  declared  that  except 
in  80  far  as  they  are  inconsistent  with  the  North-West  Territories  Act 
and  amendments  thereto  as  the  same  existed  immediately  before  the 
first  day  of  September,  1905,  the  provisions  of  the  Code  Act  extend  to 
and  are  in  force  in  the  Province  of  Saskatchewan  and  Alberta.  So  far 
as  the  Crown  is  concerned  the  number  of  peremptory  challenges  given 
by  The  North-West  Territories  Act,  R.S.C.  1906,  ch.  62,  and  by  The 
Criminal  Code  are  the  same,  namely,  four;  as  to  challenges  for  esB« 
there  is,  naturally,  no  limit  in  either  Act.  The  panel,  that  is  the  list  of 
persons  summoned  as  jurors,  is  prepared  in  accordance  with  provincial 

1260 


JVRIB8  [§•••] 

legislation  as  a  matter  relating  to  the  organization  of  courts.  The  num- 
ber summoned  may  vary  in  different  provinces.  Under  The  North- West 
Territories  Act  a  judge  summons  such  number  as  he  thinks  fit.  The 
list  of  persons  so  summoned  is  the  panel.  The  procedure  in  the  province 
of  Alberta  is,  therefore,  substantially  the  same  as  in  the  other  provinces, 
and  there  is  a  right  in  the  Crown  of  directing  jurors  to  stand  aside. 
R.  V.  Murray  and  Maftoney,  9  W.W.B.  804,  811,  25  Can.  Cr.  Cas.  214 
(Alta.). 

No  rigbt  to  »tand  aside  on  prirafte  proeeeutlon  lor  defonatonr  UM. 

934.  The  right  of  the  Crown  to  cause  any  juror  to  stand 
aside  until  the  panel  has  been  gone  through  shall  not  be  exercised 
on  the  trial  of  any  indictment  or  information  by  a  private  prose- 
<!utor  for  the  publication  of  a  defamatory  libel. 

Origin]— 8ec.  669,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  165. 

"  By  a  private  prosecutor  "] — The  "  private  prosecutor,"  as  the  term 
is  here  used,  means  the  person  who  puts  the  criminal  law  in  motion; 
and  if  there  is  a  criminal  proceeding  to  which  the  term  private  prose- 
cutor is  more  applicable  than  another,  it  is  in  the  case  of  a  defamatory 
libel — a  prosecution,  as  was  said  by  Lord  Campbell,  uniformly  insti- 
tuted by  the  party  injured.  R.  v.  Patteson  (1875),  36  U.C.Q.B.  129,  at 
p.  141. 

The  fact  that  the  Attorney-General  or  his  representative  conducts 
the  prosecution  in  respect  of  a  private  defamatory  libel  does  not  make 
it  a  public  proceeding  or  withdraw  it  from  the  operation  of  this  section. 
B.  V.  Patteson  (1875),  36  U.C.Q.B.  129,  143;  R.  v.  Marsden  (1829), 
1  M.  &  M.  439 ;  R.  v.  Bell,  1  M.  &  M.  440. 

As  to  costs  in  defamatory  libel  cases,  see  sec.  1045;  R.  v.  Fournier, 
25  Que.  K.B.  556,  25  Can.  Cr.  Cas.  430. 

Defamatory  Ubell—See  sees.  317-334,  861,  871,  888,  905,  910-913, 
934,  947,  955,  1045.  • 

Cliallenges  for  canse. 

935.  Every  prosecutor  and  every  accused  person  is  entitled 
to  any  number  of  challenges  on  the  ground, — 

(a)  that  any  juror's  name  does  not  appear  in  the  panel: 
Provided  that  no  misnomer  or  mijsdescription  shall 
be  a  ground  of  challenge  if  it  appears  to  the  court 
that  the  description  given  in  the  panel  BuflSciently 
designates  the  person  referred  to;  or, 

(6)  that  any  juror  is  not  indifferent  between  the  King  and 
the  accused;  or, 
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(c)  that  any  juror  has  been  convicted  of  any  oflFence  for 

which  he  was  sentenced  to  death  or  to  anv  term  of 
imprisonment  with  hard  labour  or  exceeding  twelve 
months;  or, 

(d)  that  any  juror  is  an  alien. 

2,  No  other  ground  of  challenge  for  cause  than  those  men- 
tioned in  this  section  shall  be  allowed. 

Origin]— Sec.  668,  Code  of  1892;  B.S.O.  1886,  ch.  174,  sees.  163  and 
164. 

Suh-sec,  (a) — ChaUenge  because  jurors*  names  not  on  paneU — This 
ground  of  challenge  is  triable  by  the  court.    Sec.  930. 

Juror  claiming  he  is  disqualified] — Sec.  935  provides  for  challenges 
by  the  prosecutor  and  by  the  accused,  but  it  seems  that  a  juror  may 
himself  claim,  at  the  time  that  a  challenge  would  be  in  order,  that  he 
is  disqualified  and  may  then  be  examined  upon  oath  as  to  the  disquali- 
fication.   4  Hargr.  St.  Tr.  740. 

8uh-s€c.  (6) — Challenge  for  favour;  juror  **  not  indifferent**] — If  a 
defendant  omit  to  challenge  a  juror  on  the  ground  that  such  juror 
entertains  a  hostile  feeling  against  him,  he  cannot,  after  a  verdict  of 
guilty,  ask  on. that  ground  to  have  the  verdict  quashed  and  for  a  new 
trial.    B.  v.  Harris  (1898),  2  Can.  Cr.  Caa.  75. 

The  ordinary  course  of  proceeding  when  the  prisoner  challenges  for 
cause  is  that  the  juror  is  tried  for  cause  at  once;  but  he  may  be  re- 
quired to  stand,  aside  for  a  time,  and  the  cause  be  tried  at  a  later  stage, 
if  it  be  more  convenient  as  a  matter  of  practice  and  procedure  that  it 
should  be  so,  or  the  challenge  for  cause  may  be  postponed  until  the 
peremptory  challenges  have  been  exhausted.  After  challenging  for  cause 
and  failing  to  support  his  challenge,  the  prisoner  may  desire  to  exclude 
that  juror  in  case  he  might  be  influenced  against  the  prisoner  by  reason 
of  the  challenge  for  cause,  and  if  he  had  been  compelled  to  exhaust 
the  whole  of  his  peremptory  challenges  before  that,  he  would  then  be 
unable  to  exclude  the  juror  he  had  challenged  for  cause,  whom  he  might 
have  excluded  if  his  peremptory  challenges  had  not  been  completed. 
B.  v.  Smith  (1876),  38  U.C.Q.B.  218  (Ont.) ;  Whelan  v.  The  Queen,  28 
U.C.Q.B.  132  (Ont.). 

.  It  is  a  good  ground  of  challenge  of  a  petit  juror  that  he  was  on  the 
grand  jury  by  which  the  indictment  was  found,  the  reason  being  that 
he  may  have  been  one  of  the  twelve  who  found  the  indictment.  B.  v, 
Dowey   (1869),  1  P.E.I.  291. 

The  judge  may  in  his  discretion  for  sufficient  cause  further  postpone 
the  time  of  assigning  cause  of  challenge  either  for  the  Crown  or  the 
prisoner,  but  not  as  a  matter  of  right  on  a  mere  request  without  suffi- 
cient cause.    Mansell  v.  B.  (1857),  8  E.  A;  B.  54,  111. 

In  Canada  there  is  no  preliminary  right  of  ootinael  to  interrogate 

1252 


JUBIBS  [§W61 

the  juror  when  called  up,  in  order  to  found  a  challeugo .  f or  cause  or  to 
refrain  from  challenging  him  on  being  satisfied  by  his  answers.  The 
burden  of  proof  of  a  challenge  for  cause  is  on  the  person  who  makes 
it.  S.  V.  SavagCi  1  Mood.  C.G.  51.  It  is  Baid  that  the  challenged  juror 
may  himself  be  examined  by  the  triers  on  the  voire  dire  as  to  his  quali- 
fication to  be  upon  the  panel  or  the  ''  leaning  of  his  affection  " ;  B.  v. 
Dowling,  7  St.  Tr.  N.S.  381;  B.  v.  Oook,  22  Can.  Cr.  Cas.  241  (N.S.); 
but  not  as  to  his  conviction  (sec  935  (o)  )  for  some  offence  forming 
an  absolute  ground  of  challenge.  B.  v.  Edmonds,  4  B.  &  Aid.  471; 
B.  V.  Martin,  6  St.  Tr.  N.S.  925;  B.  v.  Stewart,  1  Oox  C.G.  174.  And  it 
is  a  matter  of  doubt  whether,  if  objection  be  taken,  he  is  to  be  inter- 
rogated as  to  any  matter  going  (to  his  own  discredit;  Archbold's  Grim. 
Pldg.  22nd  ed.,  185;  B.  v.  Stewart,  supra;  B.  v.  Guffy  (1848)  7  St. 
Tr.  N.S.  467. 

The  finding  of  the  triers  that  the  proposed  juror  is  "  indifferent "  is 
conclusive;  his  capacity  aa  a  juror  is  not  to  be  subject  to  attack  after- 
wards merely  because  of  proof  that  he  had  made  statements  which 
tended  to  show  bias.  B.  v.  Oarlin,  12  Que.  K.B.  368,  affirmed,  B.  v. 
Carlin,  12  Que.  K.B.  483. 

Sub-see,  (c) — Juror^a  conviction  for  seriotut  offence  aa  cattae  of 
challenge] — See  sec.  931  as  to  the  mode  of  trying  the  challenge. 

Alienage  aa  ground  of  challenge] — The  fact  is  to  be  tried  by  triers 
under  sec.  931.  The  juror  may  be  examined  before  them  on  the  voir 
dire  as  to  this  ground.    B.  v.  Dowling,  7  St.  Tr.  N.S.  381. 

Under  N,W,T,  Act  and  Yukon  Act\--On  a  trial  before  a  jury  of 
six  the  challenges  for  cause  shall  be  the  same  as  are  provided  for  in 
the  Crfminal  Code.  Yukon  Act,  BJ3.a,  ch.  63,  sec.  72 ;  N.W.T.  Act, 
B.S.C.  1906,  ch.  62,  sec.  45. 

Challenge  to  the  array] — Code  see.  925. 

New  tricU  if  challenge  improperly  diaallotved] — On  an  appeal  under 
sees.  1013-1016,  if  the  court  of  appeal  is  of  opinion  that  any  challenge 
for  the  defence  was  improperly  disallowed,  a  new  trial  must  \ye  granted. 
See.  1019. 

Requiring  challenge  In  writing.— Form«— Denial. 

936.  If  a  challenge  on  any  of  the  grounds  aforesaid  is  made, 
the  court  may,  in  its  discretion,  require  the  party  challenging 
to  put  his  challenge  in  writing. 

2.  The  challenge  may  be  in  form  70,  or  to  the  like  effect. 

3.  Tlie  other  party  may  deny  that  the  ground  of  challenge  is 
true. 

Ori^itt]— Sec.  668,  Code  of  1892;  R.fl.C.  1886,  ch.  174,  sees.  163,  164. 
Form  of  challenge  to  poll] — Code  form  70,  followlnjj  see.  1152. 
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Peremptory  climllenffe  in  ease  of  mixed  Jury, 

837.  Whenever  a  person  accused  of  an  offence  for  which  he 
would  be  entitled  to  twenty  or  twelve  peremptory  challenges  as 
hereinbefore  provided,  elects  to  be  tried  by  a  jury  composed  one- 
lialf  of  persons  skilled  in  the  language  of  the  defence,  under  sees. 
923  or  924,  the  number  of  peremptory  challenges  to  which  he 
is  entitled  shall  be  divided,  so  that  he  shall  only  have  the  right 
to  challenge  one-half  of  such  number  from  among  the  English 
speaking  jurors,  and  one-half  from  among  the  French  speaking 
jurors. 

Originl—Sec.  670,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sees.  166,  167. 

Accused  persons  Joinlnir  or  seTerlngr  In  their  cliallengos. 

938.  If  several  accused  persons  are  jointly  indicted  and  it  is 
proposed  to  try  them  together,  they  or  any  of  them  may  either 
join  in  their  challenges,  in  which  case  the  persons  who  so  join 
shall  have  only  as  many  challenges  as  a  single  person  would  be 
entitled  to,  or  each  may  make  his  challenges  in  the  same  manner 
as  if  he  were  intended  to  be  tried  alone. 

OriginH^-Sec.  671,  Code  of  1892. 

Persons  jcimtly  indicted  may  sever  their  chdHenges] — Under  these 
provisions  each  defendant  has  a  nght  to  the  full  nnmber  of  his  per- 
emptory challenges;  but  a  corresponding  privilege  is  not  given  to  the 
Crown,  and  therefore  the  Crown  is  restricted,  in  the  case  of  the  trial  of 
several  defendants  jointly,  to  the  number  of  peremptory  challenges 
allowed  to  it  in  the  case  of  the  indictment  of  a  single  person.  But  if 
the  joint  defendants  refuse  to  join  in  their  challenges,  the  Crown  has  the 
right  to  trj^  them  separately,  and  then  the  Crown  has  its  four  peremptory 
challenges  at  the  trial  of  each  defendant.  B.  v.  Lalonde  (1898),  2  Can. 
Cr.  Cas.  188  (Que.). 

Panel  exlianstedy  further  Jurors  summoned.— -Names  added  to  the 
paneL 

039.  Whenever  after  the  proceedings  hereinbefore  provided 
for  the  panel  has  been  exhausted,  and  a  complete  jury  cannot  bt» 
had  by  reason  thereof,  then,  upon  request  made  on  behalf  of  the 
Crown,  the  court  may  order  the  sheriff  or  other  proper  oflScer 
forthwith  to  summon  such  number  of  persons,  whether  qualified 
jurors  or  not,  as  the  court  deems  necessary  and  directs  in  order 
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to  make  a  full  jury ;  and  such  jurors  may,  if  neoesRary,  be  sum- 
moued  by  word  of  mouth. 

2,  The  names  of  the  persons  so  summoned  shall  be  added  to 
fhe  general  panel,  for  the  purposes  of  the  trial,  and  the  same 
proceedings  shall  be  taken  as  to  calling  and  challenging  such 
persons  and  as  to  directing  them  to  stand  by  as  are  hereinbefore 
provided  for  with  respect  to  the  persons  named  in  the  original 
panel. 

OHg%n}—Bec,  672,  Codfi  of  1892;  B.S.C.  1886,  ch.  174,  sec,  168. 

Ordering  a  "<a«c«"]— See  B.  v.  Churton  [1919]  1  W.W.B.  774 
(B.C.) ;  B.  V.  Cropper,  S  Mood.  C.C.  18. 

Arraignment  and  Trial. 

Coroner^s  Inquisftloii. 

940.  No  one  shall  be  tried  upon  any  coroner's  inquisition. 

OHgrnl—See.  042,  Code  of  1892. 

Depositions  before  coroner'l — See  sees.  667,  695. 

Where  N.W.T,  Act  applies'] — Similar  provisions  as  to  coroners  and 
inquests  are  contained  in  sees.  60-66  of  the  N.W.T.  Act,  B,S.C.,  ch,  62, 
and  that  statute  also  provides  that  the  Indian  Commissioner,  the  stipen- 
diaries, the  commissioner  and  assistant  commissioner  of  the  B.N.W. 
Mounted  Police,  and  such  other  persons  as  the  commiasioner  of  the 
North- West  Territories  from  time  to  time  appoints,  shall  be  coroners 
in  and  for  the  Territories. 

Bringing  prisoner  np  for  arraignment 

941.  If  any  person  against  whom  any  indictment  is  found 
is  at  the  time  confined  for  some  other  cause  in  the  prison  belong- 
ing to  the  jurisdiction  of  the  court  by  which  he  is  to  be  tried, 
the  court  may  by  order  in  writing,  without  a  writ  of  habeas 
corpus,  direct  the  warden  or  gaoler  of  the  prison  or  sheriff  or 
other  person  having  the  custody  of  the  prisoner  to  bring  up  the 
lM>dy  of  such  person  as  often  as  may  be  required  for  the  purposes 
of  the  trial,  and  such  warden,  gaoler,  sheriff  or  other  person 
shall  obey  such  order. 

OW^]— Sec. '652,  Code  of  1892;  R.S.C.  1686,  ch.  174,  see.  180. 
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Full  answer  and  defeneer—CoaMeL 

942.  Every  person  tried  for  any  indictable  offence  ^all  be 
admitted,  after  tlie  clo^e  of  the  ease  for  the  proaecutiony  to  make 
full  answer  and  defence  thereto  by  counsel  learned  in  the  law. 

Ori^l— Sec.  659,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  178;  6-7 
Wm.  IV,  Imp.,  ch.  114  (1836). 

"  Full  answer  and  defence  "] — This  phrase  appears  in  Code  sees.  715, 
786,  and  942,  dealing  respectively  with  summary  conviction  matters, 
summary  trials  and  trials  on  indictment. 

The  words  "  full  answer  and  defence "  mean  that  the  accused  can 
invoke  every  means  both  in  law  and  in  fact  to  meet  the  charge;  the 
word  "answer"  being  specially  applicable  to  a  defence  on  the  facts 
and  the  word  **  defence "  applying  both  to  matters  of  testimony  and 
matters  of  law.    R.  v.  Romer,  23  Can.  Cr.  Cas.  235  (Que.). 

A  person  upon  trial  for  a  crime  has  a  right  to  hear  all  the  evidence 
adduced  against  him  and  to  insist,  as  a  matter  of  right,  that  the  form- 
alities of  the  law  as  to  criminal  trials  are  complied  with;  and  when 
formal  proceedings  are  in  strict  law  required,  ex,  gr.,  an  arraignment 
upon  a  specific  charge  made  known  to  the  prisoner  at  the  hearing  before 
a  magistrate,  the  absence  of  the  required  proceedings  is  a  ground  for 
setting  aside  the  conviction  without  regard  to  the  question  whether  er 
not  any  substantial  injustice  had  resulted  to  the  accused.  B.  v.  Boaeh 
(1914)  23  Can.  Cr.  Cas.  28,  6  O.W.N.  632;  Martin  v.  Mackonaehie,  3 
Q.B.D.  730,  770. 

Calling  witnesses  for  the  defence"} — Code.  sec.  944  (2). 

Even  during  the  final  address  for  the  prosecution  the  court  may 
permit  fresh  evidence  to  be  called  for  the  defence.  B.  v.  Morrison, 
(1911)  75  J.P.  272,  22  Cox  214. 

Statutory  limiiation  of  number  of  expert  witnesses^ — See  Canada 
Evidence  Act,  sec.  7. 

Bight  of  accused  to  testify  in  his  own  defence'} — See  the  Canada 
Evidence  Act,  B.S.C.  1906^  ch.  145,  sec  4  (Appendix  to  this  volume). 

There  is  a  conflict  of  judicial  opinion  as  to  whether  the  right  to  tes- 
tify on  his  own  behalf  which  the  accused  now  has  under  the  Canada 
Evidence  Act,  abrogates  the  right  which  he  formerly  had  of  making 
an  unsworn  statement.  The  right  to  make  an  unsworn  statement  is 
denied  in  Manitoba.  B.  v.  Kelly,  [1917]  1  W.W.B.  46,  27  Man.  B.  105, 
27  Can.  Cr.  Cas.  94,  and  in  B.  v.  Krafchenko,  (1914)  6  W.W.B,  836, 
24  Man.  B.  652,  22  Can.  Cr.  Cas.  277. 

In  British  Columbia  it  is  held  that  a  prisoner  at  his  trial  has  the 
option  of  making  a  statement  not  under  oath,  or  of  giving  evidence 
under  oath.    B.  v.  Aho,  11  B.C.B.  114,  8  Can.  Cr.  Caa  453. 

Down  until  1837,  prisoners  on  trial  in  cases  of  felony  were  not 
allowed  either  to  give  evidence  on  their  own  behalf  or  (except  in  cases 
of  treason)  ]ye  defended  by  counsel,  although  they  were  allowed  counsel 
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to  erona-examine  witnesses.  While  the  laws  of  eyidence  prevented  the 
accused  from  giving^  evidence  on  his  own  behalf  under  oath,  it  was  mani- 
fest that  a  great  injustice  might  often  be  done  unless  the  story  of  the 
accused  was  allowed  to  get  before  the  jury  in  some  form.  To  meet 
that  difficulty,  judges  adopted  the  practice  of  permitting  the  prisoner 
to  make  an  unsworn  statement  from  the  dock  and  to  address  the  jury 
on  his  own  behalf.    Mathers,  G.XK.B.  in  B.  v.  Krafchenko,  supra, 

Competenoy  of  eansort  of  aoeuseS  aa  tottn^M] — See  Canada  Evidence 
.A.c»,  see*  4« 

Biffht  of  defence  oounsel  to  **sum  np**  the  evideneel — Code  sec.  944 ; 
B.  V.  Cook,  48  N.S.B.  150. 

The  defendant  may  be  allowed  to  reserve  to  himself  the  right  to 
address  the  jury  and  to  examine  and  cross-examine  witnesses,  and  to 
have  his  counsel  argfue  any  points  of  law  that  arise  in  the  course  of  the 
trial  and  to  suggest  questions  to  him  for  the  cross-examination  of 
witnesses;  B.  v.  Parkins,  By.  &  M.  166;  but  the  defendant  will  not  be 
allowed  to  have  counsel  to  examine  and  ci^ss-examine  the  witnesses, 
and  to  reserve  to  himself  the  right  of  addressing  the  jury.  B.  v.  White 
(1811),  3  Camp.  98. 

Aeoused  to  have  tenefit  of  douW — The  prosecution  must  sustain  the 
burden  of  proving  affirmatively,  either  by  direct  evidence  or  fair  infer- 
ence, a  ease  which  excludes  any  reasonable  hypothesis  upon  which  the 
accused  may  be  innocent.  B.  v.  Jennings  (1916)  10  W.W.B.  1049,  1051, 
26  Can.  Cr.  Cas.  270,  34  W.L.B.  1058  (Alta.)  ;  B.  v.  Schama,  84  L..T.B:.B. 
396 ;  B.  V.  Schurman  (1914)  7  W.W.B.  680,  7  Sask.  L.B.  269,  30  W.L.B. 
56;  B.  V.  Krafchenko  (1914)  6  W.W.B.  836,  24  Man.  B.  652;  B.  v. 
Shortall,  12  CW-N.  94,  28  Can.  Cr.  Cas.  98. 

Alderson,  B.,  in  the  case  of  B.  v.  Hodges,  2  Lewin  C.C.  228,  told  the  jury 
that  the  case  was  made  up  of  circumstances  entirely,  and  that,  before 
they  could  Und  the  prisoner  guilty,  they  must  be  satisfied  "not  only 
that  those  circumstances  were  consistent  with  his  having  committed  the 
act,  but  they  must  also  be  satisfied  that  the  fact«  were  such  as  to  be 
inconsistent  with  any  other  rational  conclusion  than  that  the  prisoner 
was  the  guilty  person." 

This  passage  from  Alderson,  B.,  has  passed  into  almost  invariable 
use,  and  it  now  constitutes  one  of  the  rules  of  evidence:  1  Taylor  on 
Evidence,  sec.  69;  B.  v.  Cook,  23  Can.  Cr.  Cas.  50  (N.S.). 

Wills,  on  Circumstantial  Evidence,  262,  says:  Tn  order  to  justify 
the  inference  of  guilt,  the  inculpatory  facts  must  be  incompatible  with 
the  innocence  of  the  accused  and  incapable  of  explanation  upon  any 
other  reasonable  hypothesis  than  that  of  his  guilt. 

It  is  error  to  direct  the  jury  that  they  cannot  doubt  that  certain 
inferences  are  to  be  drawn  from  circumstantial  evidence  on  points 
material  to  the  issue.  B.  v.  Collins,  (1907)  38  N.B.B.  218,  12  Can.  Cr. 
Cas.  402. 

In  the  consideration  of  circumstantial  evidence  the  inculpatory  facts 
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must  be  incompatible  with  the  innocence  of  the  accused  and  incapable 
of  explanation  upon  any  other  reasonable  hypothesis  than  that  of  his 
guilt,  in  order  to  justify  the  inference  that  he  is  guilty.  B.  v.  Jenhins, 
14  Can.  Cr.  Cas.  221,  14  B.C.B,  61. 

Charaeier  evidence  for  the  defencel — ^The  accused  may  call  witnesses 
to  speak  generally  as  to  his  character.  The  eridence,  however,  of  such 
witnesses  must  be  confined  to  the  general  reputation  of  the  accused  for 
good  character,  and  evidence  of  particular  eases  of  praiseworthy  con- 
duct in  the  accused  is  not  properly  admissible.  The  evidence  of  general 
good  character  eaitnot  avail  the  accused  against  evidence  of  the  fact, 
but  where  some  reasonable  doubt  exists  as  to  his  g^ilt,  it  may  tend  to 
strengthen  a  presumption  of  innocence;  and  where  intention  is  a  prin- 
cipal element  in  the  offence,  or  where  only  presumptive  proof  is  adduced, 
evidence  as  to  character,  bearing  on  the  charge,  may  be  highly  imporiaat, 
and  serve  to  exj^ain  the  conduct' of  the  accused. 

Mistake  of  cminsel} — If  a  mistake  is  made  by  counsel,  such  as  faihire 
to  take  an  objection,  that  does  not  relieve  the  judge  in  a  criminal  case 
from  the  duty  to  see  that  proper  evidence  only  is  before  the  jury: 
R.  V.  Gibson  (1887),  18  Q.B.D.  537;  R.  v.  Saunders,  [1899]  1  <J.B. 
490;  B.  V.  Petrifi  (1890),  20  O.R.  317;  B.  v.  Brooks,  11  Can.  Cr.  Cas. 
188  at  192,  11  O.L.B.  525,  7  O.W.B.  533. 

Trial  after  extradition'] — If  an  extradited  prisoner  intends  to  object 
that  the  indiciatent  is  for  a  different  charge  than  that  on  which  he  was 
extradited,  it  is  for  him  to  prove  the  extradition  warrant  and  so  place 
•n  the  record  the  fact  of  the  variance,  so  that  a  court  of  appeal  may 
take  cognizance  of  it.  B.  v.  McNamara  (1914)  22  Can.  Cr.  Cas.  351, 
19  B.C.B.  175,  27  W.L.B.  33. 

Joint  indictments} — Where  several  persons  are  jointly  indicted  the 
order  in  which  each  of  them  shall  enter  upon  his  defence  is  generally 
subject  to  the  discretion  of  the  trial  judge.  B.  v.  Barsalou  (No.  3),  4 
Can.  Cr.  Cas.  446  (Que.).  Where  there  is  a  difference  in  degree  of 
criminality  with  respeot  to  the  charge  made  against  several  persons 
jointly  indicted,  they  should  be  called  upon  for  their  defence  .the  greater 
before  the  less  according  to  the  seriousness  of  the  charge  against  each 
as  disclosed  both  by  the  indictment  and  the  evidence  for  the  prosecution, 
ex  gr.,  the  principal  before  the  accessory,  and  the  thief  before  the 
receiver.     B.  v.  Barsalou,  supra. 

Where  there  appears  no  such  difference  in  degree  of  criminality  in 
respect  of  several  persons  jointly  indicted,  the  order  of  defence  is  the 
order  in  which  their  names  appear  in  the  indictment.  B.  v.  Barber,  1 
C.  &  K.  434;  B.  v.  Meadows,  2  Jurist  N.S.  718.  On  a  joint  indictment 
for  one  offence,  when  the  evidence  for  the  one  would  enure  to  the  benefit 
of  the  other,  the  right  to  a  general  reply  is  with  the  prosecution,  though 
only  one  defendant  called  witnesses  in  defence.  B.  v.  Connolly  (1894), 
1  Can.  Cr.  Cas.  468,  25  Ont.  B.  151;  B.  v.  Hayes  (1838),  2  M.  &  B. 
155;  B.  V.  Jordan  (1839),  9  C.  &  P.  118.  As  to  separate  trial,  see  note 
to  sec.  856. 
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PreseDce  of  the  accused  at  trlal« — Permission  to  be  out  of  oovit. 

943.  Every  accused  person  shall  be  entitled  to  be  present  in 
court  during  the  whole  of  his  trial  unless  he  misconducts  himself 
by  so  interrupting  the  proceedings  as  to  render  their  continuance 
in  his  presence  impracticable. 

2.  The  court  may  permit  the  accused  to  be  out  of  court  during 
the  whole  or  any  part  of  any  trial  on  such  terms  as  it  thinks 
proper. 

Origin]— Sec.  660,  Code  of  1892. 

Granting  permission  to  he  out  of  court] — Sub-sec.  (2)  applies  as 
well  to  trials  in  the  county  court  judge's  criminal  court  (under  Code 
Part  XVIII)  as  to  trials  with  a  jury.  R.  v.  McDougall,  8  O.L.R.  30, 
3  O.W.R.  750. 

Prosecutor's  right  to  Nom  up. — Accused  may  open  defence  and  call 
witnesses. — Summing'  up.— CrownN  rlirht  of  reply. 

944.  If  an  accused  person,  or  any  one  of  several  accused 
persons  bein|<  tried  togetlicr,  is'defended  by  counsel,  such  counsel 
shall,  at  the  end  of  the  case  for  the  prosecution,  declare  whether 
he  intends  to  adduce  evidence  or  not  on  behalf  of  the  accused 
person  for  whom  he  appears;  and  if  he  does  not  thereupon 
announce  his  intention  to  adduce  evidence,  the  counsel  for  the 
prosecution  may  address  the  jury  by  way  of  summing  up. 

2.  Upon  every  trial  for  an  indictable  offence,  the  counsel  for 
the  accused,  or  the  accused  if  he  is  not  defended  by  counsel, 
shall  be  allowed,  if  he  thinks  fit,  to  open  the  case  for  the  defence, 
and  after  the  conclusion  of  such  oj^ening  to  examine  such  wit- 
nesses as  he  thinks  fit,  and  when  all  the  evidence  is  concluded 
to  sum  up  the  evidence. 

3.  If  no  witnesses  are  examined  for  the  defence  the  counsel 
for  the  accmsed,  or  the  accused  in  case  he  is  not  defended  by 
cmmsel,  shall  have  the  privilege  of  addressing  the  jury  last,  other- 
wise such  right  shall  belong  to  the  counsel  for  the  prosecution : 
Provided,  that  the  right  of  reply  shall  be  always  allowed  to  the 
Attorney  General  or  Solicitor  General,  or  to  any  counsel  acting 
on  behalf  of  either  of  them. 

Origin} — Sec.  661,  Code  of  1892. 

Duty  of  a  prosecuting  counsel] — The  position  of  counsel  prosecuting 
for  the  Crown  in  a  criminal  case  is  not  that  of  an  ordinary  counsel  in 
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a  civil  OBse;  he  is  acting  in  a  quasi-judieial  capacity  and  ought  to 
regard  himself  as  part  of  the  court;  he  is  to  conduct  the  case  at  his 
discretion,  but  with  a  feeling  of  responsibility,  not  as  if  trying  to 
obtain  a  verdict,  but  to  assist  the  judge  in  fairly  putting  the  case 
before  the  jury,  and  nothing  more.  B.  v.  Murray  and  Mahoney  (No.  2), 
[1917]  1  W.W.R.  404  at  413  (Alta.) ;  R.  v.  Berens,  4  F.  &  F.  842, 
Warburton's  Leading  Gases,  237. 

Counsel  for  the  prosecution  are  to  regard  themselves  as  ministers 
of  justice  and  not  to  "  struggle  for  a  conviction  "  as  in  a  case  at  niri 
pritt^,  nor  to  be  betrayed  by  feelings  of  professional  rivalry  to  regard 
the  question  at  issue  as  one  of  professional  superiority,  and  to  "  contest 
for  skill  and  pre-eminence."  R.  v.  Murray  and  Mahoney,  supra; 
R.  V.  Puddirk,  4  F.  &  F.  497. 

If  the  Crown  does  not  intend  to  call  at  the  trial  a  witness  whom  it 
railed  on  the  preliminary  inquiry,  such  witness  should  be  made  avail- 
able to  the  defence  unless  his  evidence  is  unquestionably  immaterial. 
R.  v.  McClain,  (1915)  23  Can.  Cr.  Cas.  488  (Alta.). 

Prosecuting  counsel  opening  easel — Counsel  for  the  Crown  in  a 
criminal  prosecution  may  not,  in  opening  the  case  to  the  jury,  disclose 
the  facts  relied  upon  as  constituting  a  confession  by  the  accused  until 
the  court  has  decided  that  the  evidence  is  admissible.  B.  v.  Willia, 
(1913)  4  W.W.R.  761,  21  Can.  Cr.  Cas.  64,  23  Man.  B.  77,  23  WX.B. 
702 ;  R.  V.  Yousry,  11  Cr.  App.  R.  13.  Counsel  should  not  suggest  to  the 
jury  by  questions  put  in  cross-examination  of  a  witness,  the  contents  of 
a  writing  which  if  produced  he  could  not  put  in  evidence.  R.  v.  Yousry, 
supra. 

Oath  or  affirmation  in  lieu  of  oath  of  witness"] See  Canada  E%ndence 

Act,  sees.  13,  14  and  15. 

Corroboration  required  by  statute  in  certain  cases} — See  Code  sec 

1002. 

Evidence  of  child  not  under  oath} — See  Canada  Evidence  Act,  sec 
16,  and  as  to  certain  offences,  Code  sec.  1003. 

Counsel  opening  defence} — In  1881,  a  resolution  was  come  to  by 
the  English  judges  as  follows: — "In  the  opinion  of  the  judges  it  is 
contrary  to  the  administration  and  practice  of  the  criminal  law  as 
hitherto  allowed  that  counsel  for  prisoners  should  state  to  the  jury, 
as  alleged  existing  facts,  matters  which  they  have  been  told  in  their 
instructions  on  the  authority  of  the  prisoner,  but  which  they  do  not 
propose  to  prove  in  evidence." 

Cross-examination  as  to  previous  conviction} — See  Canada  Evidence 
Act,  sec.  12. 

Cross-examining  witness  as  to  previous  statement} — See  Canada  Evi- 
dence Act,  sees.  10  and  11. 

Cross-examination  of  witness  as  to  bias} — ^Pollock,  C.B.,  said,  in 
Attorney-General  v.  Hitchcock  (1847),  1  Ex.  91: 
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"  A  diBtinction  should  be  observed  between  those  matters  which,  may 
be  given  in  evidence  by  way  of  contradiction,  as  directly  affecting  the 
story  of  the  witness  touching  the  issue  before  the  jury,  and  those  mat- 
ters which  affect  the  motives,  temper  and  character  of  the  witness  not 
with  respect  to  his  credit  but  with  reference  to  his  feelings  towards 
one  party  or  the  other.  In  Thomas  v.  David  (1836),  7  C.  &  P.  350,  on 
the  witness  being  asked  whether  she  was  not  connected  in  a  particular 
way  with  one  of  the  parties,  and  having  denied  it,  the  learned  judge 
permitted  evidence  to  be  given  to  show  that  the  connection  which  she 
swore  had  not  existed,  did  in  reality  subsist.  The  object  in  doing  so 
was,  not  to  prove  or  disprove  any  part  of  her  testimony,  but  the  evi- 
dence was  received  on  <the  same  ground  as  it  was  in  the  case  of  Ex  parte 
Yewin  (1811),  2  Gamp.  638  (note)  where  Mr.  Justice  Lawrence  per- 
mitted evidence  to  be  given  to  contradict  a  witness  as  to  his  having  used 
expressions  importing  revenge.  It  is  certainly  allowable  to  ask  a  wit- 
ness in  what  manner  he  stands  affected  towards  ihe  opposite  party 
in  the  cause,  and  whether  he  does  not  stand  in  such  a  relation  to  that 
person  as  is  likely  to  affect  him  and  prevent  him  from  having  an  un- 
prejudiced state  of  mind.  .  .  But  those  cases  where  you  may  show 
the  condition  of  a  witness  or  his  connection  with  either  of  the  parties 
are  not  to  be  confounded  with  other  cases  where  it  is  proposed  to 
contradict  a  witness  on  some  matter  unconnected  with  the  question  at 
issue." 

The  quotation  above  given  was  approved  and  followed  in  R.  v. 
Finnessey,  10  Can.  Cr.  Cas.  347,  11  OX.E.  338. 

'     Contradiction  of  own  witness  if  adverse^ — See  Canada  Evidence  Act, 
see.  9. 

Defence  counsel  may  sum  up  the  evidence^ — The  prisoner's  counsel 
at  the  close  of  the  testimony  may  "sum  up  the  evidence,"  (sec.  944), 
but  it  is  in  the  judge's  discretion  whether  counsel  will  be  permitted 
in  his  address  to  the  jury  to  read  to  them  extracts  from  legal  text- 
books or  law  reports.  B.  v.  Cook,  23  Can.  Cr.  Caa.  50,  18  D.L.B.  706 
(N.S.). 

Crowds  right  of  reply} — ^Where  the  defence  calls  no  evidence  the 
Attomey-Oeneral  may  sum  up,  if  he  chooses,  before  the  address  of 
prisoner's  counsel  and  reply  afterwards;  B.  v.  Cook,  22  Can.  Cr.  Cas. 
241  (N.€.);  but  he  is  not  bound  to  address  the  jury  before  the 
prisoner's  counsel  does  so.  B.  v.  Keirstead  (1918)  42  D.L.B.  193,  200 
(N.B.) ;  B.  V.  Toakley,  10  Cox  C.C.  406. 

The  right  of  reply  preserved  to  the  Attorney-General  is  similar  to 
the  right  of  reply  exercisable  in  England  by  the  Attorney-General  as 
a  prerogative  right  of  the  Crown.  B.  v.  Martin,  9  Can.  Cr.  Cas.  371; 
B.  V.  Keirstead  (1918)  42  D.L.B.  193  (N.B.) ;  B.  v.  King,  6  Terr.  L.R. 
139,  9  Can.  Cr.  Cas.  426. 

The  Crown  counsel  should  not  attempt  to  controvert  the  ruling  of 
the  court  in  admitting  certain  testimony  by  telling  the  jury  that  it 
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shcmld  not  have  been  admitted.     B.  v.  Webb,   (1914)   6  W.W.B.  358, 
24  Man.  R.  437,  22  Can.  Cr.  Gas.  424,  27  W.L.B.  313. 

Waiving  Crown's  riffht  to  reply} Where  the  defenee  callfl  no  wit- 
nesses, the  order  of  addresses  to  the  jury  is  first  the  proseeution, 
second,  the  defence,  and  lastly,  a  right  of  reply  to  counsel  representing 
the  Attorney-General  where  the  Crown  is  prosecuting;  but  the  latter 
privilege  is  commonly  waived,  leaving  the  prisoner  with  the  last  word 
to  the  jary  when  he  calls  no  witnesses;  B.  v.  Cook,  22  Can.  Cr.  Cas. 
241;  or  calls  witnesses  only  to  prove  his  good  character.  B.  v.  Dowse. 
4  F.  &  F.  4#2. 

ContiniuNiB    trial,— Adjovrnineiitr—Keeptiiif    the    Jvry    tegetha*^- 
Direetloii  of  court, 

945.  The  trial  shall  proceed  continuously  subject  to  the 
power  of  the  court  to  adjourn  it. 

2.  The  court  may  adjourn  the  trial  from  day  to  day,  and  if 
in  its  opinion  the  ends  of  justice  so  require,  to  any  other  day  in 
the  same  sittings. 

3.  Upon  every  adjournment  of  a  trial  under  this  section,  or 
under  any  other  section,  the  court  may,  if  it  thinks  fit,  direct 
that  during  the  adjournment  the  jury  shall  be  kept  together,  and 
proper  provision  made,  for  preventing  the  jury  from  holding 
communication  with  any  one  on  the  subject  of  the  trial. 

4.  Such  direction  shall  be  given  in  all  cases  in  which  the 
accused  may  upon  con\dction  be  sentenced  to  death. 

5.  In  'Other  cases,  if  no  such  direction  is  given,  the  jury  shall 
l)e  permitted  to  separate. 

6.  No  formal  adjourniBent  of  the  court  shall  hereafter  be 
required,  and  no  entry  thereof  in  the  Crown  book  shall  be 
necessary. 

OHgvn}-^556  Viet.,  Can.,  ch.  40,  see,  1;  sec.  673,  Code  of  1892. 

Separation  in  a  eapital  oase] — If  the  jury  in  a  capital  ease  has 
illeg^ally  been  allowed  to  sepairato  aad  they  are  discharged,  the  same 
jurymen,  or  some  of  them,  are  liable  to  be  drawn  on  the  second  jury 
and  such  is  not  a  ground  of  error,  at  least  where  there  is  no  chal- 
lenge. E.  V.  LupareUo,  (1915)  8  W.W.B.  89,  25  Man.  R.  233,  24  Can- 
Cr.  Cas.  24. 

The  objection  should  be  raised  before  verdict.  R.  v.  Peter,  (1869) 
1  B.C.B.  pt.  1,  p.  2. 

Separation  in  non-oapital  oa^«]— Only  in  case  substantial  prejudice 
has  resulted,  will  the  temporary  abseoce  of  a  juror  for  a  few  minutes 
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daring  the  trial  of  a  zioa-eapital  caw,  be  a  ground  for  reversing  the 
verdict.  B.  v.  MacLean,  39  N.S.R.  147,  1  E.L.E.  334,  11  Can.  Or.  Cas. 
283;  B.  V.  McClung,  (1891)   1  Terr.  L.R.  379. 

Jury  permitted  to  separate  on  ctdjournment^ — The  corresponding 
English  statute,  the  Juries  Detention  Act,  1897,  Imp.,  di.  20,  came  up 
for  consideration  in  B.  v.  Twiss,  (1919)  88  L.J.K.B.  20,  before  the 
court  of  Criminal  Appeal.  Mr.  Justice  Darling  said  the  tendency  of  the 
legislature  had  been  to  trust  jurymen  more  and  to  relax  the  old  rule 
with  regard  to  them,  and  it  could  not  be  supposed  that  the  legislature 
had  not  foreseen  that  jurymen  would  speak  to  outsiders  about  the  case. 
While  it  is  advisable  that  jurymen  should  not  discuss  the  trial  with 
any  but  their  fellow  jurors,  and  in  particular  should  not  diacuss  the 
case  with  any  of  the  witnesses,  the  question  on  apj^al  i«  whether  there 
may  have  been  an  injustice  done  to  the  accused.  If  nothing  occurred 
to  prejudice  a  fair  trial,  the  verdict  will  stand.    B.  t.  Twiss,  supra. 

Adjournment  of  court  and  jury  to  another  place  6y  con8ent'\ — With 
the  consent  of  both  the  prosecution  and  defence  counsel,  the  court  and 
jury  may  adjourn  to  a  private  house  to  take  the  evidence  of  a  witness 
who  is  incapacitated  from  attending  elsewhere  to  give  his  testimony. 
B.  V.  Bogers,  36  N.B.B.  1,  6  Can.  Cr.  Cas.  419. 

Jnrers  may  have  fire  and  light  and  refreshments. 

946.  Jurors,  after  having  been  sworn,  shall  be  allowed  at  any 
time  before  giving  their  verdict  the  use  of  fire  and  light  when 
out  of  court,  and  shall  also  be  allowed  reasonable  refreshment. 

Oripin]— Sec.  674,  Code  of  1892;  53  Vict.,  Can.,  eh.  57,  sec.  21. 

Jury  to  he  supplied  with  refreshments'] — Jurors  while  deliberating 
are  to  be  allowed  "  reasonable  refreshment " ;  and  a  jury  ought  always 
to  be  treated  as  needing  food  at  usual  times  just  as  much  as  the  officers 
of  the  court.  B.  v.  Murray  arid  Mahoney  (No,  2),  [1917]  1  W.W.B. 
404,  405  (Alta.).  But  where  the  jury  were  kept  without  food  from 
2  to  10  p.m.,  at  which  time  refreshments  were  served,  and  they  brought 
in  a  verdict  at  11  p.m.,  the  verdict  was  upheld,  as  it  did  not  appear 
that  there  had  been  any  substantial  wrong.  B.  v.  Murray  and  Mahoney, 
[1917]  1  W.W.B.  404  (Alta.).  The  court  there  held  that  the  possibility 
of  prejudice  to  the  accused  (sec.  1019)  was  not  serious  enough  to 
consider.  If  there  has  been  a  failure  to  provide  the  jury  with  refresh- 
ments or  the  use  of  fire  and  light,  and  the  trial  judge  learns  of  this 
before  verdict,  he  should  decide  whether  or  not  there  has  been  a  mis- 
trial, and  if  of  opinion  that  there  had,  he  should  then  discharge  the 
jury  and  direct  a  trial  de  novo.  B.  v.  Murray  and  Mahoney  (No.  2), 
[1917]  1  W.W.B.  404,  at  407,  10  Alta.  L.B.  275,  27  Can.  Cr.  Cas.  247. 
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Libel  for  pabllshingr  extract  from  or  abstnet  of  pi^er  pnbltoliei  by 
legrislatiYe  body. 

947.  In  any  criminal  proceeding  commenced  or  prosecuted 
for  publishing  any  extract  from,  or  abstract  of,  any  paper  con- 
taining defamatory  matter,  which  has  been  published  by  order 
or  under  the  authority  of  the  Senate,  House  of  Commons  or  any 
legislative  council,  legislative  assembly  or  house  of  assembly, 
such  paper  may  be  given  in  evidence,  and  it  may  be  shown  that 
such  extract  or  abstract  was  published  in  good  faith  and  without 
ill-will  to  the  person  defamed,  and  if  such  is  the  opinion  of  the 
jury,  a  verdict  of  not  guilty  shall  be  entered  for  the  defendant. 

Origin}— Sec  705,  Code  of  1892;  H.S.C.  1886,  cli.  163,  sec.  8. 
Libel  in  parliamentary  papers} — Code  sec.  32 1. 

Evidence  In  case  of  polygamy. 

948.  In  the  case  of  any  indictment  under  sec.  310  (6),  (c) 
and  {d),  no  averment  or  proof  of  the  method  in  which  the  sexual 
relationship  charged  was  entered  into,  agreed  to  or  consented  to, 
shall  be  necessary  in  any  such  indictment,  or  upon  the  trial  of 
the  person  thereby  charged;  nor  shall  it  be  necessary  up<Hi  such 
trial  to  prove  carnal  connection  had  or  intended  to  be  had 
between  the  persons  implicated. 

Origin}— See,  706,  Code  of  1892;  53  Vict.,  Can.,  ch.  37,  sec  11. 
Polygamous  oohahitation} — Code  sec.  310,  sub-sees.  (&),  (c)  and  id). 

Full  ofTeneo  chargred*— Attempt  proved. 

949.  When  the  complete  conuni^sion  of  an  oflfence  charged 
is  not  proved  but  the  evidence  establishes  an  attempt  to  commit 
the  offence,  the  accused  may  be  convicted  of  such  attempt  and 
punished  accordingly. 

Origin]— Sec.  711,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec  183; 
14-15  Vict.,  Imp.,  ch.  100,  sec.  9. 

Convicting  for  attempt  on  charge  of  full  offence} — It  is  open  to  the 
jury  to  believe  any  part  of  any  evidence  and  disbelieve  any  other  part, 
and  the  evidence  may  be  such  that  the  jury  trying  a  charge  for  a 
completed  offence  can  find  an  intent,  and  with  that  intent  an  act  done 
looking  to  the  commission  of  the  offence  and  that  the  ac\  failed  of 
effect;  in  that  case  a  verdict  may  be  rendered  for  the  attempt.  B.  v. 
McCarthy,  41  O.L.B.  153.    But  if  there  was  no  reasonable  evidence  of 
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any  intention  to  commit  the  crime  and  the  case  on  the  particular  facts 
was  either  the  commission  of  the  crime  charged  or  nothing,  a  verdict  for 
an  attempt  only  is  not  warranted.  B.  v.  Meuary,  23  O.L.B.  323,  18 
Can.  Cr.  Gas.  237;  B.  v.  Hamilton,  4  Can.  Gr.  Gas.  251  (Ont.);  B.  t. 
Morgan  (No.  2)  5  Gan.  Gr.  Gas.  272,  3  O.L.B.  356. 

A  man  can  be  guilty  of  attempting  to  do  what  is  in  fact  impos- 
sible. Gode  sec.  72;  Welch  v.  Bussell  (1918)  87  LJ.K-B.  1038,  1039; 
B.  V.  Bing,  (1892)  61  L.J.M.G.  116;  B.  v.  Williams  [1893]  1  Q.B.  320. 
See  as  to  attempts  generally,  Gode  sec.  72;  B.  v.  Linneker,  [1906]  2 
K.B.  99,  21  Gox  G.G.  196. 

It  may  be  a  misdirection  under  some  circumstances  not  to  distin- 
guish to  the  jury  an  attempt  from  an  intention  or  a  threat.  B.  v. 
Landow,  (1913)  8  Gr.  App.  B.  218;  B.  v.  Bobinson,  (1915)  11  Gr.  App. 
B.  124;  B.  V.  Eagleton,  1  Dears.  G.G.  515,  24  L.J.M.C.  158. 

Attempt  cbarged.— Full  offence  proTed«— l^es  judicata. 

850.  When  an  attempt  to  commit  an  ofFence  is  charged  but 
the  evidence  establishes'  the  commission  of  the  fall  offence^  the 
accused  shall  not  be  entitled  to  be  acquitted,  but  the  jury  may 
convict  him  of  the  attempt,  unless  the  court  before  which  such 
trial  is  had  thinks  fit,  in  its  discretion,  to  dischaorge  the  jury 
from  giving  any  verdict  upon  such  trial,  and  to  direct  such 
person  to  be  indicted  for  the  complete  oflPence. 

2.  After  a  conviction  for  such  attempt  the  accused  shall  not 
be  liable  to  be  tried  again  for  the  offence  which  he  was  charged 
with  attempting  to  commit. 

Origin]— Sec.  712,  Gode  of  1892;  B.S.G.  1886,  ch.  174,  sec  184. 

Theft  attempt  is  proved  ty  evidence  of  full  offence^ — ^Where  a 
prisoner  is  indicted  for  an  attempt  to  steal,  and  the  proof  establishes 
that  the  offence  of  larceny  was  actually  committed,  the  jury  may  con- 
vict of  the  attempt,  unless  the  court  discharges  the  jury  and  directs  that 
the  prisoner  be  indicted  for  the  complete  offence.  B.  v.  Taylor,  4  Que. 
Q.B.  226,  (1895)  5  Gan.  Gr.  Gas.  89.  B.  v.  Hamilton  (1897)  4  Gan.  Gr. 
Gas.  251 ;  B.  ▼.  McGarthy,  41  O.L.B.  153,  29  Gan.  Gr.  Gas.  448. 

Offenee  cbarged« — ^Part  only  proved* — Conviction  for  manslaugbter 
on  eliarge  of  murder. 

951.  Every  count  shall  be  deemed  divisible;  and  if  the  com- 
mission of  the  offence  charged^  as  described  in  the  enactment 
creating  the  offence  or  as  charged  in  the  count,  includes  the 
commission  of  any  other  offence,  the  person  accused  may  be 
convicted  of  any  offence  so  included  which  is  proved,  although 
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the  whole  offence  charged  is  not  proved ;  or  he  may  be  convicted 
of  an  attempt  to  commit  any  offence  so  included. 

2.  On  a  count  charging  murder,  if  the  evidence  proves  man- 
slaughter but  does  not  prove  murder,  the  jury  may  find  the 
accused  not  guilty  of  murder  but  guilty  of  manslaughter,  but 
shall  not  on  that  count  find  the  accused  guilty  of  any  other 
offence. 

Origin^— Sec.  713,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  191. 

Every  count  divisible] — ^A  "count "  includes  any  information,  indict- 
ment, pleading  or  record,  and  therefore  sec.  951  is  held  to  apply  to  a 
summary  trial  under  Part  XVI.  B.  v.  Coolen,  8  Can.  Cr.  Cas.  157,  36 
N.S.B.  510 ;  B.  v.  McEwan,  7  Man.  B  477,  13  Can.  Cr.  Cas.  346. 

Conviction  for  an  included  lesser  offence  which  is  proved] — Under  the 
present  sec.  951  of  the  Code  on  a  charge  of  robbery  with  violence  and 
wounding  there  is  nothisg  to  prevent  the  jury,  if  they  acquit  of  the 
robbery,  from  fnding  a  verdict  of  common  assault  under  sec  291  of  the 
Code,  or  of  unlawful  wounding  or  inflicting  grievous  bodily  harm  under 
sec.  274,  for  the  prisoners  are  charged  not  only  with  an  assault  sim- 
pliciter  in  connection  with  the  robbery  "by  means  of  violence  then  anJ 
there  used  by  them  against  the  person  of  the  said  T.  M.,"  but  the  indict 
ment  concludes  with  the  words:  "and  that  at  the  time  they  so  robbed 
the  said  T.  M.  as  aforesaid  they  did  wound  the  said  T.  M."  B.  v. 
Edmonstone,  13  Can.  Cr.  Cas.  125,  15  OX.B.  325.  Osier,  J.A.,  said  in 
that  case:  If  the  judge  allows  the  indictment  to  go  generally  to  the 
jury  it  is  not  competent  for  him  to  withdraw  from  their  consideration 
u  verdict  for  any  lesser  included  offence.  B.  v.  Scherf,  13  B.C.B.  407, 
13  Can.  Cr.  Cas.  382. 

Sec.  951  has  been  relied  upon  to  support  a  conviction  on  summary 
trial  for  assault  occasioning  actual  bodily  harm  on  a  charge  of  occasion- 
ing grievous  bodily  harm  by  an  assault.  B.  v.  Adonchuk  [1919]  1  W.W.B. 
987  (Alta.);  compare  B.  v.  Sharpe,  20  Man.  B.  555,  18  WX.B.  55,  IS 
Can.  Cr.  C^as.  132;  B.  v.  Prokopate,  6  W.W.B.  405,  7  Sask.  L.B.  95; 
B.  V.  Law,  9  W.W.B,  1075  (Alta.). 

Where  a  crime  of  less  degree  than  that  charged  in  the  indictment 
and  for  which  lesser  crime  a  verdict  might  be  given  under  Code  sec. 
951,  is  presented  on  the  evidence,  the  jury  must  be  instructed  regard- 
ing such  lesser  crime  as  well  as  the  greater  crime  stated  in  the  indict- 
ment.   B.  V.  Daley,  16  Can.  Cr.  Cas.  168,  39  N.B.B.  411. 

It  is  within  the  province  of  the  jury  to  believe,  if  it  sees  fit  to  do  5o, 
a  part  only  of  a  witness'  testimony  and  to  disbelieve  the  remainder  of 
the  same  witness'  testimony,  and  it  may  therefore  credit  the  testimony 
in  respect  of  a  greater  offence  only  in  so  far  as  it  shows  a  lesser  offencf. 
B.  V.  Hamilton,  4  Can.  Cr.  Cas.  251  (Ont.)  ;  B.  v.  McCarthy,  41  OXB- 
163,  29  Can,  Cr.  Cas.  448,  13  O.W.N.  210. 
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Where,  on  a  trial  for  murder,  the  evidence  mm  tet  the  deeenaed 
had  been  killed  by  a  gunshot  wound  inflicted  through  the  discharge  of 
a  gun  in  the  hands  of  the  accused,  and  the  defence  was  that  the  gun 
had  been  discharged  accidentally,  and  no  case  of  culpable  homicide  of 
loss  degree  than  murder  was  presented  on  the  evidenee,  there  could 
be  no  objection  to  a  charge  by  the  trial  judge  to  the  jury  that  the 
offence  could  not  be  reduced  by  them  from  murder  to  manslaughter 
Imt  that  their  verdict  should  be  either  for  acquittal  or  one  of  guilty  of 
murder.  Gilbert  v.  The  King,  38  S.C.B.  284,  12  Can.  Cr.  Oas.  127.  To 
same  effect,  see  B.  v.  Barrett,  (1908)  14  Can.  Cr.  Cas.  464  (Sask.). 
It  does  not  follow  that  because  a  lesser  offence  is  included  in  the  greater 
offence  charged,  that  the  judge  must  direct  them  on  such  lesser  offence; 
he  should  do  so  where  the  interests  of  justice  are  not  met  without  such 
direction.    B.  v.  Parrott  (1913)  8  Cr.  App.  B.  186,  193. 

At  common  law  a  defendant  might  be  convicted  of  a  less  aggra- 
vated felony  or  misdemeanouj'  on  an  indictment  charginif  a  felony  or 
misdemeanour  of  greater  aggravation,  provided  that  the  indictment  con- 
tained words  apt  to  include  both  offences.  B.  v.  O'Brien,  27  Times  L.R. 
204;  Archbold  Cr.  Pldg.,  24th  ed.,  228. 

On  indietment  for  marder»  cobtIcUob  maj  1^  of  concealnLent  of 
birth. 

952.  If  any  person  tried  for  the  murder  of  any  child  is 

acquitted   thereof,  the  jury  by  whose  verdict  such   person   is 

acquitted  may  find,  in  case  it  so  appears  in  evidence,  that  the 

child  had  rcceutly  l)een  bom,  and  that  such  person  did,  by  some 

secret  disposition  of  such  child  or  of  the  dead  body  of  such  child, 

endeavour  to  conceal  the  birth  thereof,  and  thereupon  the  court 

may  pass  such  sentence  as  it  might  have  passed  if  such  person 

had  been  convicted  upon  an  indictment  for  the  concealment 

of  birth. 

Origin]— Sec.  714,  Code  of  1892;   B.8.C.  1886,  ch.   174,  sec.   188; 
24*25  Viet.,  Imp,,  ch.  100,  sec.  «0. 

Conoedimtnt  of  birth} — See  sec.  272.    , 

Charge  for  cattle  stealing,— Conrlctioa  for  fraudnleatly  dealing 
with  cattle. 

953.  WJicn  an  offence  under  sec.  369  is  charged  and  not 

proved,  hut  the  evidence  establishes  an  offence  under  see.  392, 

the  accused  may  be  convicted  of  such  latter  offence  and  punished 

accordingly.  • 

Origin]— Sec.  714a,  Code  of  1892 ;  1  Edw.  VII,  Can.,  ch.  42,  sec.  2. 

CattU  sUaliangl — See  sec.  309. 

Fraudulently  talcing  cattle  or  defacing  brands] — See  sec.  392. 
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Trial  of  Joint  ncelvers. 

954.  If,  upon  tlie  trial  of  two  or  more  persons  indicted  for 
jointly  receiving  any  property,  it  is  proved  that  one  or  more  of 
such  persons  separately  received  any  part  or  parts  of  such  pro- 
perty, the  jury  may  convict,  upon  such  indictment,  such  of  the 
said  persons  as  are  proved  to  have  received  any  part  or  parts 
of  such  property. 

Or%g%nl—8ec.  715,  CJode  of  1892;  R.S.C.  1886,  ch.  174,  sec.  200. 
Beceiving  stolen  property/]— See  sees.  399-403,  849,  954,  993,  994. 

Trial  for  coinage  offences. — General  resemblance  snllleient. 

955.  Upon  the  trial  at  any  person  accused  of  any  offence 
respecting  the  currency  or  coin,  or  against  the  provisions  of 
Part  IX  relating  to  coin,  no  difference  in  the  date  or  year,  or 
in  any  legend  marked  upon  the  lawful  coin  described  in  the 
indictment,  and  the  date  or  year  or  legend  marked  upon  the  false 
coin  counterfeited  to  resemble  or  pass  for  such  lawful  coin,  or 
upon  any  die,  plate,  press,  tool  or  instrument  used,  constructed, 
devised,  adapted  or  designed  for  the  purpose  of  counterfeitiag 
or  imitating  any  such  lawful  coin,  shall  be  considered  a  just 
or  lawful  cause  or  reason  for  acquitting  any  such  person  of  such 
offence;  and  it  shall,  in  any  case^  be  sufficient  to  prove  sueh 
general  resemblance  to  the  lawful  coin  as  will  show  an  intention 
that  the  counterfeit  should  pass  for  it. 

Origin]— Sec.  718,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec  205. 

Offence  respecting  the  currencyl — See  the  Currency  Act,  9-10  Edw. 
VII,  Can.,  ch.  14,  and  the  Dominion  Notes  Act,  B.S.C.  1906,  ch.  27, 
1908,  Can.,  ch.  23,  1914  Can.  (2nd  session)  4,  1915  Can.,  ch.  4. 

Ordering  false  or  counterfeit  coin  to  he  destroyed] — See  sec  957, 
and  the  Currency  Act,  Can.,  1910,  ch.  14. 

Evidence  of  coin  being  false  or  counterfeit] — See  also  sec  980. 

Offences  relating  to  copper  coins'] — See  sees.  2  (8),  546,  554-557,  559, 
561-569,  623-626,  955,  980-981,  1041. 

Bank  note  and  coinage  offences  generally] — See  sees.  2  (8),  468,  646- 
910-913,  934,  947,  956,  1045. 

Forgery  of  government  notes] — See  sees.  335  (fc),  3.%  (i),  466^68 
471. 
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Terdlct  In  eases  of  llbel«— Jnry  nay  find  spedal  yerdiet.— Arrest  of 
Jndgment. 

956.  On  the  trial  of  any  indictment  or  information  for  the 
making  or  publishing  of  any  defamatory  libel,  on  the  plea  of 
not  guilty  pleaded,  the  jury  sworn  to  try  the  issue  may  give  a 
general  verdict  of  guilty  or  not  guilty  upon  the  whole  matter 
put  in  issue  upon  such  indictment  or  information,  and  shall  not 
be  required  or  directed,  by  the  court  or  judge  before  whom  such 
indictment  or  information  i«  tried^  to  find  the  defendant  guilty 
merely  on  the  proof  of  publication  by  such  defendant  of  the 
paper  charged  to  be  a  defamatory  libel,  and  of  the  sense  ascribed 
to  the  same  in  such  indictment  or  information;  but  the  court 
or  judge  before  whom  such  trial  is  had  shall,  according  to  the 
discretion  of  such  court  or  judge,  give  the  opinion  and  direction 
of  such  court  or  judge  to  the  jury  on  the  matter  in  issue  as  in 
other  criminal  cases;  and  the  jury  may,  on  such  issue,  find  a 
special  verdict  if  they  think  fit  so  to  do. 

2.  The  defendant,  if  found  guilty,  may  move  in  arrest  of 
judgment  on  such  ground  and  in  such  manner  as  heretofore. 

Origins—Sec.  719,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  152;  7-8 
Edw.  VII,  Can.,  ch.  18,  sec.  12;  32  Oeo.  Ill,  Imp.,  ch.  60. 

**  May  give  a  general  verdict "] — It  is  for  the  jury  to  say  whether 
nnder  the  facts  proved  there  is  libel  and  whether  the  defendant  pub- 
lished it.    R.  V.  Dougall  (1874)  18  L.C.  Jur.  85. 

"  Map  find  a  special  verdict "] — This  is  in  accordance  with  the  com- 
mon law  under  which  a  jury  in  any  criminal  case  had  the  right  to  find 
a  special  verdict.  R.  v.  Staines,  L.B.  15  Times  L.R.  25,  52  J.P.  358, 
60  L.T.  261 ;  R.  v.  Dudley,  54  L. J.M.C.  32,  14  Q.B.D.  273. 

Defamatory  libel  generallylSee  sees.  317-334,  861,  871,  888,  905, 
910-913,  934,  947,  956,  1045. 

Arrest  of  ^'ud^ment] — See  sec  1007. 

Ordering  counterfeit  eoln  to  be  destroyed. 

957.  If  any  false  or  counterfeit  coin  is  produced  on  any 
trial  for  an  oflfence  against  the  provisions  of  Part  IX  relating 
to  coin,  the  court  shall  order  the  same  to  be  cut  to  pieces  in 
open  court,  or  in  the  presence  of  a  justice,  and  then  to  be  de- 
livered to  or  for  the  lawful  owner  thereof,  if  such  owner  claims 
the  same. 
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OH^in]— 8«&  721,  Code  of  18d2;  B.S.G.  1886,  oil.  174,  see.  269. 
Proving  coin  to  be  counterfeit] — See  sees.  955,  980, 
Justification  of  person  to  whom  tendered  in  cutting  a  counted/fit 
or  diminished  coin] — See  the  Currency  Act,  1910,  Can.,  ch.  14. 

View* — Control  of  Jury. 

858.  On  the  trial  of  any  person  for  an  offence  against  tlii^ 
Act,  the  court  may,  if  it  appears  expedient  for  the  ends  of  justice . 
at  any  time  after  the  jurors  have  been  sworn  to  try  the  ca$e  and 
before  they  give  their  verdict,  direct  that  the  jury  shall  have  a 
view  of  any  place,  thing  or  person,  and  shall  give  directions  n> 
to  the  manner  in  which,  and  the  person  by  whom,  tlie  place, 
thing  or  i)erson  shall  be  shown  to  such  jurors,  and  may  for  that 
purpose  adjourn  the  trial,  and  the  costs  occasioned  thereby  shall 
he  in  the  discretion  of  the  court. 

2.  When  such  view  is  ordered,  the  court  shall  give  siidi 
directions  as  seem  requisite  for  the  purpose  of  preventing  uiuhie 
communication  with  such  jurors:  Provided  that  no  breach  of 
ally  such  directions  shall  affect  the  validity  of  the  proceeding?. 

Origin]-'Bee,  722,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  171; 
15-16  Vict.,  Imp.,  ch.  76,  sec.  114. 

View  by  jury] — It  is  in  the  discretion  of  the  court  to  allow  a  viev 
or  not ;  and  in  an  English  case  it  was  held  that  there  was  no  irregularity 
in  allowing  the  jury  to  have  a  view  of  the  premises  where  the  offence 
was  alleged  to  have  been  committed,  even  after  the  judge  had  summed 
up  the  case.  Reg.  v.  Martin,  L.B.  1  C.C.B.  378,  12  Cox  C.C.  204,  41 
L.J.M.C.  113.  The  defendant's  counsel  must  have  the  opportunity  of 
attending.  R.  v.  Petrie  (1890)  20  Ont.  R.  317,  324.  Sec.  958  applies 
only  to  views  by  a  jury,  and  it  is  questionable  whether  a  county  judge's 
criminal  court  trying  a  case  without  a  jury  can  take  a  view  except  by 
consent.  R.  v.  Petrie,  supra;  R.  v.  Redman,  1  Kenyon,  384;  B.  t. 
Whalley,  2  Cox  231,  2  C.  &  K.  376.  A  magistrate  holding  a  sumniarv 
trial  under  Part  XVI  for  an  indictable  offence  has  no  power  to  take 
a  view,  at  least  without  the  consent  of  both  the  prosecutor  and  the 
accused.  R.  v.  Crawford,  (1912)  3  W.WJl.  731,  21  Can.  Cr.  Oas.  70, 
18  B.C.R.  20.  A  justice  hearing  a  summary  conviction  matter  is  .prob- 
ably under  the  same  disability.  Be  Sing  Kee,  8  B.C.R.  20,  5  Can.  O. 
Cas.  86. 

Jury  considering  rerdict. 

959.  If  the  jury  retire  to  consider  their  verdict  they  shall 
be  kept  under  the  charge  of  an  officer  of  the  court  in  some  priTate 
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place,  and  no  person  other  than  the  officer  of  the  court  who  has 
charge  of  them  shall  be  permitted  to  speak  or  to  communicate 
in  any  way  with  any  of  the  jury  without  the  leave  of  the  court. 

2.  Disobedience  to  the  directions  of  this  section  shall  not  affect 
the  validity  of  the  proceedings. 

3.  If  such  disobedience  is  discovered  before  the  verdict  of 
the  jury  is  returned  the  court,  if  it  is  of  opinion  that  such  dis- 
obedience might  lead  to  a  miscarriage  of  justice,  may  discharge 
the  jury  and  direct  a  new  jury  to  be  sworn  or  empanelled  during 
the  sitting  of  the  court,  or  postpone  the  trial  on  such  terms  as 
justice  may  require. 

Origin]— See.  727,  Code  ©f  1892. 

Ncn-eommtinicatiou  with  jury  while  deliheraiimgl — In  R.  v.  Kct- 
teridgp,  [1915]  1  K.B.  467,  84  L.J.K.6.  352,  11  Cr.  App.  B.  54,  a  juror 
kad  separated  himself  from  liU  coHeagues  aud  left  the  building  where 
the  trial  was  being  held,  and  had  to  be  found  and  brought  back  before 
the  jury  could  find  a  verdict.  It  was  held  that  the  whole  proceedings 
should  be  begun  afresh  with  a  new  jury.  B.  v.  Ketteridge,  supra,  ex- 
plained in  R.  V.  Twiss  (1919)  88  JaJ.KJ^.  20.  Under  sub-sec.  (3)  of 
sec.  959,  such  a  course  is  necessary  only  if  the  court  is  of  opinion  that 
disobedience  of  the  statutory  direction  might  lead  to  '*  a  miscarriage 
of  justice." 

No  communication  whatever  may  be  made  to  a*  jury  deliberating  on 
its  verdict  except  on  the  request  or  by  the  permission  of  the  judge; 
and  where  the  clerk  of  assize  on  being  sent  to  find  if  the  jury  had 
agreed,  was  asked  questions  relating  to  the  case  by  the  jurymen,  and 
discussed  it  with  them,  the  conviction  was  quashed,  where  the  appellate 
court  was  unable  to  find  that,  but  for  the  discussion  and  advice  given 
by  the  clerk  of  assize,  the  jury  would  have  come  to  an  unanimous  con* 
elusion.  B.  V.  Willmont,  (1914)  10  Cr.  App.  B.  173;  and  see  Goby  v. 
Wetherill  [1915]  2  K.B.  674;  B.  v.  Barnes,  (1907)  42  N.8.B.  55. 

The  illegal  presence  of  a  stranger  in  the  jury  room  for  a  eousider- 
ablo  time  during  the  jury's  deliberations  may  be  a  ground  for  setting 
aside  the  verdict  and  ordering  a. new  trial  if  prejudice  is  likely  to  hare 
resulted  therefrom.  Ooby  v.  Wetherill  [1915]  2  K.B.  674;  84  L.J.K.B. 
1455 ;  31  Times  L.B.  402,  cited  in  Veronneau  v.  The  King,  54  S.C.B.  7 ; 
and  see  Code  sec  1019.  But  a  note  sent  by  the  jury  to  the  judge  may 
be  answered  without  infringing  the  rule,  if  the  answer  is  not  in  the 
nature  of  instructions.  B.  v.  Batterman  (1915)  34  O.L.B.  225,  24 
Can.  Cr.  Cas.  351. 

Where  the  judge  on  request  of  the  jury  for  further  instructions  went 
to  the  jury-room  with  the  prisoner  and  the  sheriff  and  gave  further 
instructions  in  the  absence  of  the  Crown  counsel,  the  verdict  was  upheld. 
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Greer  ▼.  The  Queen  (1892)  2  B.G.R.  112.  It  is  not  expedient  for  the 
judge  to  comnAinieate  with  the  jury  except  in  open  court.  Greer  ▼.  The 
Queen,  supra. 

As  to  communication  with  a  jury  when  permitted  to  separate,  see 
sec.  945. 

Beasonahle  douhfi — ^As  said  by  Coleridge,  J.,  in  B.  v.  Flood  (1914) 
10  Cr.  App.  B.  227:  "A  jury  must  be  sure  beyond  reasonable  doubt, 
and  they  ought  to  be  unanimous  and  clear  in  their  belief  in  the 
identity  of  the  man  charged,  before  convicting.  A  compromise  verdict 
is  a  very  undesirable  thing  in  any  circumstances.  In  a  criminal  case 
involving  the  liberty  of  the  subject,  it  is  not  only  undesirable,  it  h 
wrong." 

An  accused  person  is  presumed  to  be  innocent  until  he  is  proven 
guilty  beyond  a  reasonable  doubt,  and  the  presumption  of  innocence, 
therefore,  cannot  be  shifted  at  the  point  where  the  evidence  merely  tends 
or  inclines  in  the  direction  of  guilt.  B.  v.  Schurman,  7  W-W-B.  680. 
23  Can.  Cr.  Cas.  365.  In  Beg.  v.  White,  4  P.  &  F.  383,  at  384,  Martin, 
B.,  is  reported  to  have  instructed  the  jury:  "that,  in  order  to  enable 
them  to  return  a  verdict  agamst  the  prisoner,  they  must  be  satisfied, 
beyond  any  reasonable  doubt,  of  his  guilt;  and  this  as  a  conviction 
created  in  their  minds,  not  merely  as  a  matter  of  probability ;  and  if  it 
was  only  an  impression  of  probability,  their  duty  was  to  acquit." 

This  case,  though  decided  in  1865,  has  always  been  regarded  a? 
laying  down  the  rule  correctly.  B.  v.  Schurman,  23  Can.  Cr  Cas.  365, 
19  D.L.B.  800,  30  W.L.B.  56,  7  W.W.B.  680,  7  Sask.  L.B.  269 ;  B.  v. 
Krafchenko,  6  W.WiB.  836,  24  Man.  B.  652,  22  Can.  Cr.  Cas.  277. 

Taylor  on  Evidence,  10th  ed.,  lays  down  the  rule  as  follows  (p. 
113) : — '*  One  of  the  most  important  of  disputable  legal  presumptions 
is  that  of  innocence.  This,  in  legal  phraseology,  'gives  the  benefit  of 
a  doubt  to  the  accused,'  and  is  so  cogent,  that  it  cannot  be  repelled 
by  any  evidence  short  of  what  is  sufficient  to  establish  the  fact  of 
criminality  with  moral  certainty.  In  civil  disputes,  when  no  violation 
of  the  law  is  in  question,  and  no  legal  presumption  operates  in  favour 
of  either  party,  the  preponderance  of  probability,  due  regard  being  had 
to  the  burden  of  proof,  may  constitute  sufficient  ground  for  a  verdict 
To  affix  on  any  person  the  stigma  of  crime  requires,  however,  a  higher 
degree  of  assurance;  and  juries  will  not  be  justified  in  taking  such  a 
step,  except  on  evidence  which  excludes  from  their  minds  all  reasonable 
doubt." 

Mathers,  C.J.,  in  the  case  of  B.  v.  Krafchenko,  (1914)  6  W.W.S- 
836,  22  Can.  Cr.  Cas.  277,  at  296,  24  Man.  B.  652,  said:— **I  have  told 
you  that  you  should  not  convict  if  you  have  a  reasonable  doubt  of  the 
prisoner's  guilt.  By  the  term  reasonable  doubt  I  ^do  not  mean  a  pos- 
sible doubt,  but  an  actual  and  substantial  doubt.  A  juror  may  not 
create  materials  of  doubt  by  resorting  to  trivial  suppositions  and 
remote  conjectures  as  to  a  possible  state  of  facts  different  from  that 
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efttabliflhed  by  the  evidenee.  If,  after  a  fair  and  impartial  coneidera- 
tion  of  all  the  evidence  in  the  caae  both  for  the  Crown  and  for  the 
defence,  you  have  an  abiding  conviction  of  the  guilt  of  the  defendant 
and  are  fully  satisfled  to  a  moral  certainty  of  the  truth  of  the  charge 
made  against  him,  then  you  are  satisfted  beyond  reasonable  doubt; 
but  if  the  evidence  has  left  you  in  that  condition  of  mind  that  you 
cannot  say  you  feel  an  abiding  conviction  to  a  moral  certainty  of  the 
truth  of  the  charge,  then  you  have  a  reasonable  doubt."  See  also 
ex  parte  Feinberg,  4  Can.  Cr.  Oas.  270  (Que.) ;  B.  v.  Biendeau,  3  Can. 
Gr.  Cas.  293,  14  Que.  K.B.  87 ;  B.  v.  Fouquet,  14  Que*  K.B.  97,  10  Can. 
Or.  Cas.  265. 

It  is  not  necessary  that  each  fact  essential  to  a  crime  should  be 
proven  by  direct  evidence;  it  is  sufficient  if  such  fact  can  properly  be 
inferred  to  exist  from  all  the  circumstances  of  the  ease.  B.  v.  Davidson, 
[1917]  2  W.W.B.  160,  169,  11  Alta.  L.B.  9,  28  Can.  Cr.  Cas.  44 ;  B.  v.  . 
James,  9  W.W.B.  236,  32  W.L.B.  528,  9  Alta.  L.B.  66;  25  Can.  Cr. 
Cas.  23. 

A  jury  cannot  properly  ftnd  an  accused  person  guilty  unless  the 
evidence  is  such  as  to  establish  his  guilt  with  moral  certainty  or  beyond 
a  reasonable  doubt  or  such  as  to  exclude  any  other  reasonable  hypothesis 
than  that  of  his  guilt.  B.  v.  O'Neil,  (1916)  9  W.W.B.  1321,  1352,  25 
Can.  Cr.  Cas.  323,  9  Alta.  L.B.  365,  per  Beck,  J.;  B.  v.  Styce,  2e' 
N.L.L.B.  744;  B.  v.  Schama  (1914)  11  Cr.  App.  B.  45,  84  L.J.K.B.  396; 
B.  V.  Badash,  (1918)  87  L.J.K.B.  732. 

Polling  the  jury] — The  judge  may  send  the  jury  back  for  further 
deliberation  when,  upon  being  polled,  one  of  them  said,  "  not  guilty," 
dissenting  from  the  verdict  of  "guilty,"  as  announced  by  the  foreman. 
B.  V.  Burden,  10  Can.  Cr.  Cas.  365,  11  O.L.B.  440,  7  O.W.B.  164.  When 
the  jury  is  polled  any  juror  may  dissent  from  the  verdict  as  announced, 
and  where  one  or  more  of  the  jurors  dissent  therefrom  there  can  be  no 
valid  verdict.    B.  v.  Burdell,  supra. 

The  rule  is  that  until  their  verdict  has  been  recorded,  or  they  have 
been  discharged  as  unable  to  agree,  their  connection  with  the  case  has 
not  come  to  an  end.    B.  v.  Burdell,  supra. 

If  no  request  was  made  to  poll  the  jury  and  the  verdict  was  duly 
assented  to  and  recorded,  the  court  will  not  receive  the  affidavit  of  a  juror 
to  impeach  the  same  on  the  ground  that  he  in  fact  dissented,  but  had 
assumed  that  ten  carried  the  verdict  as  in  civil  cases  in  the  same  juris- 
diction and  therefore  raised  no  protest.  B.  v.  Mullen,  5  O.L.B.  373, 
6  Can.  Cr.  Cas.  363. 

Reconsidering  the  verdict  before  verdict  recorded] — ^A  judge  is  not 
bound  (unless  the  jury  insist  on  having  it  recorded)  to  receive  the  first 
verdict  which  the  jury  give  provided  there  is  any  ambiguity,  but  may 
direct  them  to  reconsider  it ;  and  the  verdict  which  ihe  jury  ultimately 
return  is  the  verdict  to  be  recorded.    B.  v.  Crisp,  (1912)  7  Cr.  App.  B. 
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173,  qualifying  the  statement  of  the  law  given  in  Archbold's  Grim. 
Pleading,  24th  ed.,  2U ;  R.  v.  Burdell,  11  O.L.R.  440,  10  Can.  Cr.  Ois. 
365;  B.  ▼.  Meany,  (1862)  9  Cox  C.C.  231,  32  L.J.M.C.  24;  B.  v.  Yeodon, 
(1861)  9  Cox  C.C.  91,  31  L.J.M.G.  70,  L.  &  C.  81.  Bat  where  the 
verdict  is  free  from  ambiguity  it  should  be  accepted.  B.  v.  Gray, 
(1891)  17  Cox  C.C.  299;  B.  v.  Wasyl  Kapij,  (1905)  15  Man.  B.  110, 
1  W.L.B.  130.  Where  the  verdict  on  a  charge  of  an  attempt  to  commit 
suicide  was  "guilty,  but  of  unconscious  mind,"  Channell,  J.,  thoiight 
that  the  jury  intended  to  acquit  and  **  the  jury  might  possibly  have 
insisted  on  its  being  taken  as  a  verdict  of  not  gnilty."  B.  v. 
Crisp  (1912)  7  Cr.  App.  B.  173.  It  is  said  that  a  jury  may 
correct  their  verdict,  or  that  any  of  them  may  withhold  assent  and 
express  dissent  therefrom  at  any  time  before  it  is  finally  entered  and 
confirmed.  B.  v.  Ford,  (1853)  3  U.C.CP.  217  (Ont.) ;  B.  v.  Bice  (1902) 
.  5  Can.  Cr.  Cas.  509  (Ont.) ;  and  the  judge  presiding  over  a  criminal  court 
cannot  be  too  cautious  in  being  assured  that,  when  a  result  so  serious 
to  the  party  accused  as  a  verdict  of  guilty  is  arrived  at,  all  the  jury 
understand  the  effect  and  concur  in  the  decision :  and  if  at  any  moment, 
before  the  recording  anything  occurs  to  excite  the  judge's  suspicion  on 
this  subject,  he  should  carefully  assure  himself  that  there  is  no  mis- 
apprehension in  the  matter.    B.  v.  Ford,  (1853)  3,U.C.C.P.  209,  217. 

Where  part  of  the  verdict  on  a  forgery  charge  was  not  clear  as  it 
found  the  accused  guilty  of  participating  in  the  forgery  and  its  pro- 
ceeds, but  not  of  forging  or  uttering,  the  trial  judge  properly  directed 
the  jury  to  reconsider  their  verdict,  and  a  general  verdict  of  guilty 
thereupon  returned  on  all  counts  was  upheld.  B.  v.  Hutchinson,  (1911) 
7  Cr.  App.  B.  19. 

Upon  the  trial  of  an  indictment  for  wounding  with  intent  to  disalilC) 
a  verdict  of  *'  guilty  without  malicious  intent "  is  equivalent  to  a  verdict 
of  acquittal,  although  .the  jury  were  instructed  that  if  intent  to  disable 
were  negatived  they  might  still  convict  of  the  simple  offence  of  wound- 
ing. Such  verdict  is  to  be  construed  as  a  finding  that  the  act  of  the 
accused  which  resulted  in  wounding  the  complainant  was  done  without 
malice.    Slaughenwhite  v.  The  King,  35  S.C.B.  607,  9  Can.  Cr.  Cas.  173. 

Verdici  on  various  counts  for  same  acti — ^When  the  same  act  is  dif- 
ferently charged  in  various  counts,  the  court  may  construe  a  verdict. of 
guilty  upon  all  as  if  it  was  limited  to  the  least  offence  alleged.  B.  v. 
Johnston,  9  Cr.  App.  B.  262;  Kelly  v.  The  King  [1917]  1  W.W.B.  463, 
54  S.C.B.  220,  27  Can.  Cr.  Cas.  282;  B.  v.  Norman,  [1915]  1  K.B.  341; 
B.  V.  Lockett  [1914]  2  K.B.  720. 

Prisoner  aequUted  on  one  iTidictment  but  held  on  further  charge]— 

When  a  prisoner  has  been  acquitted  the  judge  has  no  right  to  deal 

with  his  previous  convictions  by  announcing  them  to  the  jury  be  is 

discharging,   particularly  where  there  is  another  charge  t«   be  tried. 

R.  V.  Smith  (No.  2)  87  L.J.K.B.  676. 
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DIlNsretioH  to  ifschargie  a  Jury  on  dfeftfn^eement. 

dOO.  If  the  court  is  satisfied  that  the  jury  are  unable  to 
agree  upon  their  verdict,  and  that  further  detention  would  be 
useless,  it  may  in  its  discretion  discharge  them  and  direct  a  new 
jury  to  be  empanelled  during  the  sittings  of  the  court,  or  may 
postpone  the  trial  on  such  terms  as  justice  may  require. 

2.  It  shall  not  be  lawful  for  any  court  to  review  the  exercise 
of  this  discretion. 

Ofipin]— Sec.  728,  C5ode  of  1892. 

Di9eharge  of  jurp  before  verdici] — Tke  discharge  of  the  jury  before 
they  have  given  their  verdict  operates  as  if  there  had  been  no  trial 
at  all.  B.  V.  Bdchardaon,  [1913]  1  K.B.  395,  8  Cr.  App.  R.  159,  162. 
It  has  been  doubted  whether  it  is  essential  that  the  accused  shall  be 
present  when  the  jury  is  discharged.    B.  v.  Richardson,  supra. 

** Direct  a  new  jury  to  he  %m.p€meUed"'\ — A  new  jury  is  to  be  im- 
panelled for  <the  trial  of  the  charge,  but  it  is  not  necessary  that  a  second 
venire  ahould  issue.  B.  v.  Gaffin,  8  Can.  Or.  Oas.  194  (N.S.).  On  a 
second  trial  at  the  same  sittings  on  a  disagreement  of  the  first  jury, 
it  is  unnecessary  to  again  read  the  indictment  to  the  accused  or  to  ask 
hiip  again  to  plead  to  it.    B.  v.  Gaffin,  supra. 

Yerdlct,  etc^  validated. 

861.  Tlie  taking  of  the  verdict  of  the  jury  or  other  proceed- 
ing of  the  court  shall  not  be  invalid  by  reason  of  its  happening 
on  Sunday  or  on  any  other  holiday. 

Origin}— 63-64  Vict.,  Can.,  ch.  46,  sec.  3;  sec.  729,  Code  of  1892. 
■  'fyeention  of  wmrtnUs  on  Sunday  or  etaiutcry  hoiidity'l — Code  sec. 
661. 

Stay  by  Attorney  General  after  indictment. 

962.  The  Attorney  General  may,  at  any  time  after  an  indict- 
ment has  been  found  against  any  person  for  any  offence  and 
before  judgment  is  given  thereon,  direct  the  officer  of  the  court 
to  make  on  the  record  an  entry  that  the  proceedings  are  stayed 
by  his  direction,  and  on  such  entry  being  made  all  such  proceed- 
ing? shall  l)e  stayed  accordingly. 

2.  The  Attorney  General  may  delegate  such  power  in  any 
particular  court  to  any  counsel  nominated  by  him. 

On^l— Sec.   732,  Code  of  1892. 

"  After  an  indictment  has  been  found  "] — In  Alberta  and  Saskatch- 
ewan where  there  is  no  grand  jury  sj'stem,  the  formal  charge  brought 
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under  sec.  873a  ia  to  be  oonaidered  an  iitdictiaent.  Code  see.  2,  inb- 
sec.  (16).  But  until  the  formftl  charge  is  laid,  there  is  no  indietmeat 
against  which  to  enter  a  stay  under  sec.  962.  B.  v.  Weiss  (1915)  7 
W.W.B.  1160,  23  Can.  Cr.  Cas.  460    (Sask.). 

Seoording  a  stay  of  proeeedinga] — This  section  provides  a  procedure 
which  is  substantiallj  the  same  as  that  formerly  known  as  noUe  prau^ui. 
It  may  be  taken  in  lieu  of  an  application  by  the  Crown  to  discharge  the 
recognizances  of  the  prosecutor  and  witnesses.  B.  y.  Treakley  (1852), 
6  Cox  C.C.  75. 

The  Attorney-General  may  stay  the  proceedings  ex  parte  and  with- 
out calling  on  the  prosecutor  to  show  cause  why  he  should  not  do  so. 
B.  y.  Allen  (1862),  1  B.  &  S.  850.  A  stay  is  proper  where  any  improper 
and  vexatious  attempts  are  made  to  oppress  the  defendant,  as  by  re- 
peatedly preferring  defective  indictments  far  the  same  supposed  oifenee; 
1  W.  Bl.  545;  or  if  it  be  clear  that  an  indictment  is  not  sustainable 
against  the  defendant.  1  Chitty  Cr.  Law,  479.  It  was  also  commonly 
granted  in  cases  of  misdemeanour  where  a  civil  action  was  depending 
for  the  same  cause.  B.  v.  Fielding  (1759),  2  Burr.  719;  Jones  v.  Clsy 
(1798),  1  B.  &  P.  191.  The  party  accused  will  remain  liable  to  be 
again  indicted  upon  the  charge.  Archbold  Cr.  PI.  (1900),  127;  B.  v. 
Spenee  (1919)  16  O.W.N.  9. 

A  nolle  proseqm  may  be  entered  by"  the  Crown  in  a  libel  prosecution 
instituted  by  a  private  prosecutor.  B.  v.  Blackley,  13  Que.  K.B.  472,  S 
Can.  Cr.  Cas.  405. 

Nolle  prosequi  in  Ontario! — Sec.  904,  dealing  specially  with  ddajs 
in  prosecutions  instituted  by  the  Attorney- General  of  Ontario  gives  a 
right  in  that  province  to  the  defendant  to  bring  on  the  trial  "  unless  a 
nolle  prosequi  is  entered  to  such  prosecution." 

Where    previovs    offenee    chargred.— AnrnlgnmeHt    oh    sahMqieit 
offence. — Trial  as  to  previous  offeaoe. 

963.  Upon  any  indictment  for  committing  any  offence  after 
a  previous  convic^tion  or  convictions,  the  offender  shall,  in  the 
first  instance,  he  arraigned  ujMni  so  much  only  of  the  indictment 
as  charges  the  subsequent  offenc^e,  and  if  he  pleads  not  guilty, 
or  if  the  court  orders  a  ])lea  of  not  guilty  to  be  entered  on  his 
behalf,  tlie  jury  shall  he  charged,  in  the  first  instance,  to  inquire 
concerning  such  subsequent  offence  only;  and  if  the  jury  finds 
him  guilty,  or  if,  on  arraignment  he  pleads  guilty,  he  shall  then; 
and  not  before,  be  asked  whether  he  was  so  previously  convicted 
as  alleged  in  the  indictment. 

2.  If  he  answers  that  he  was  so  previously  convicted,  the  court 
may  proceed  to  sentence  him  ac^cordingly,  but  if  he  denies  that 
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he  was  so  previously  convicted,  or  stands  mute  of  malice,  or  will 
not  answer  directly  to  such  question,  the  jury  shall  then  be 
charged  to  inquire  concerning  such  previous  conviction  or  con- 
victions, and  in  such  case  it  shall  not  be  necessary  to  swear  the 
juiy  again,  but  the  oath  already  taken  by  them  shall,  for  all 
purposes,  be  deemed  to  extend  to  such  last  mentioned  inquiry. 

Origin]— Sea,  676,  Code  of  1892;  Larceny  Act,  1861,  Imp.,  24-25 
Vict.,  ch.  96,  sec.  116;  Prevention  of  Crimea  Act,  1871,  Imp.,  34-35 
Vict.,  ch.  112,  sec.  9. 

Provition  as  to  eharaoter  evidence  iohere  previous  conviction 
charged] — Code  sec.  964. 

Suheequent  offence  to  he  first  determined] — Bees.  851  and  963  of  the 
Code  provide  for  the  form  of  indictment  and  procednre  in  the  case  of 
a  person  charged  with  an  offence  for  which  a  greater  punishment  may 
be  inflicted  by  reason  of  such  previous  conviction.  The  indictment 
mast  state  that  the  offender  was  at  a  certain  time  and  place  convicted 
of  an  indictable  offence  or  offences  (sec.  851).  tTnder  sec.  963  the 
defendant  shall  be  arraigned  in  the  flrst  instance  upon  so  much  only 
of  the  indictment  as  relates  to  the  subsequent  offence,  and  if  he  pleads 
not  guilty  the  trial  proceeds  upon  the  subsequent  offence,  and,  if  con* 
victed,  the  defendant  then  is  asked  if  he  was  previously  convicted,  and 
if  he  does  not  admit  it  the  jury  shall  then  be  charged  to  inquire  .as 
to  such  previous  conviction.  Archbold,  Crimiftal  Pleading,  24th  ed., 
504,  1006,  1081;  B.  v.  Allen,  Buss,  and  By.  512;  B.  v.  Willis,  L.B.  1 
C.C.  363;  B.  v.  Thomas,  LJ^  2  C.CJK.  141;  B.  v.  Martin,  1  C.C.B.  214. 

When  a  prisoner  is  convicted,  on  a  summary  trial  before  a  police 
magistrate,  of  theft,  he  cannot  be  sentenced  to  the  added  penalty  under 
snb-sec.  2  of  sec.  386  of  the  Code,  for  theft  after  a  previous  conviction, 
although  he  had  been  previously  convicted  of  theft,  unless  such  previous 
conviction  was  charged  in  the  information  by  analogy  to  sec  851  and 
proved  in  aecordance  with  sec.  963;  and,  where  in  such  a  case  a  greater 
punishment  was  inflicted  than  could  be  imposed  without  regard  to  sec. 
386  (2),  the  Court  of  Appeal,  upon  an  application  under  sub-sec.  2  of 
sec.  1016  of  the  Code,  will  set  aside  the  sentence  and  pass  what  it 
considers  a  proper  sentence.  B.  v.  Edwards,  17  Man.  B.  288,  13  Can. 
Or.  Cas.  202. 

Sections  851  and  963  of  the  Criminal  Code  as  to  the  procedure  in 
ease  of  a  charge  for  a  second  or  subsequent  offence  involving  an  in- 
creased penalty,  apply  only  to  indictable  offences.  B.  v.  Cruikshanks 
(1914),  6  W.W.B.  524,  23  Can.  Cr.  Cas.  23,  7  Alta.  L.B.  92,  27  W.L.B. 
759. 

Part  XV  of  thfe  Criminal  Code  (summiary  convictions)  contains  no 
provision  requiring  the  magistrate  on  the  trial  of  a  charge  for  a  second 
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offence  involving  a  greater  punishment  than  for  a  first,  to  proceed  first 
as  to  the  later  offence  charged,  and  not  to  ask  the  defendant  whether 
he  had  been  previously  convicted  for  the  like  offence  until  after  convic- 
tion for  the  alleged  second  offence.    B.  v.  Cniikshanks,  supra. 

Cross-examination  of  accused  as  to  prior  convictions  if  he  gives 
testimony']^It  was  held  in  B.  v.  D'Aoust  (1902),  3  O.L.B.  653,  5  Can. 
Cr.  Cas.  407,  that  an  accused  person  examined  as  a  witness  on  his  own 
behalf  may  be  cross-examined  as  to  whether  he  has  been  previously 
convicted  of  an  indictable  offence,  whether  or  not  the  charge  upon 
which  he  is  being  tried  sets  out  the  fact  of  a  previous  conviction,  and 
although  no  evidence  of  good  character  has  been  adduced  for  the  df*- 
fence;  it  being  held  that  the  question  is  relevant  io  the  issue  as 
affecting  the  credibility  of  the  accused  as  a  witness. 

The  right,  and  if  such  it  can  be  called,  the  privilege  of  the  accused 
now  is  to  tender  himself  as  a  witness.  When  he  does  so  he  puts  him- 
self forward  as  a  credible  person,  and  except  in  so  far  as  he  may  lie 
shielded  by  some  statutory  protection,  he  is  in  the  same  situation  as 
any  other  witness  as  regards  liability  to  and  extent  of  cross-examina- 
tion.    B.  V.  D'Aoust,  supra. 

Correcting  improper  reference  to  a  previous  oonvicftUm] — ^Lord  Alver- 
stone,  C.J.,  in  delivering  the  judgment  of  the  court  consisting  of  five 
judges,  in  B.  v.  Bridgewater  [1906]  1  K.B.  131,  said:  "It  must  not 
be  thought  that  because  counsel  for  a  prisoner  allows  a  question  as  to  a 
previous  conviction  to  be  put  without  objection  he  can  afterwards  set 
aside  the  conviction  on  the  ground  of  the  inadmissibility  of  sndi  a 
question.  He  cannot  stand  aside  and  allow  an  improper  question  to  be 
put  and  afterwards  rely  upon  that  question  as  a  ground  for  quashing 
the  conviction.  In  this  case  and  under  the  circumstances,  if  the  learned 
recorder  had  told  the  jury  >that  they  were  to  disregard  the  prisoner's 
answer  as  to  his  having  been  previously  convieted,  thjus  court  would 
not,  I  think,  have  been  inclined  to  interfere." 

The  latter  dictum  was  expressly  conoarred  in  in  Bex  v.  Hudson, 
[1912]  3  K.B.  464,  7  Cr.  App.  B.  256,  by  Lord  Alverstone  and  four 
other  judges. 

But  it  may  not  be  sufficient  always  for  the  judge  to  correct  an 
improper  admission  of  evidence  by  his  direction  to  the  jury.  In  Bex  v 
Bose  (1898),  18  Cox  717,  in  which  an  involuntary  confession  had  been 
received  which  did  go  to  the  jury,  the  conviction  was  set  aside.  Lord 
Bussell,  C.J.,  in  delivering  the  judgment  of  the  court  at  718,  said:— 
"  A  question  of  some  delicacy  -then  arises  as  to  the  course  which  the 
magistrates  ought  to  have  adopted.  It  is  clear  that  the  evidence  ought 
not  to  be  admitted,  but  ought  the  court  to  tell  the  jury  to  disregard  it, 
or  ought  the  court  to  discharge  the  jury  and  try  the  case  again  f" 

The  question  is  only  raised^  but  not  answered,  in  B^x  v.  ^ose,  suprs. 
The  safe  course  is  adopted  by  some  judges  of  offering  to  discharge  the 
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ivnty,  which  offer  frequently  results  in  the  prisoner's  counsel  waiving 
that  right  and  accepting  in  lieu  a  proper  direction  to  the  jury  on  the 
point.  But  as  is  pointed  out  by  Harvey,  CJ.,  in  hiif  opinion  in 
B.  V.  Kurd,  (1913)  4  W.W.B.  185,  21  Can.  Qt.  Cas.  98  at  104,  there  are 
cases  when  such  a  course  would  not  fully  ptotect  the  prisoner  {e.ff.,  where 
an  invotontary  confession  of  guilt  has  been  received)  for  a  jury  of  lay- 
men might  fbid  dijfficulty  in  fully  accepting  the  refinements  which  have 
resulted  in  the  exclusion  of  confessions  under  some  circumstances  and 
'might  find  it  hard  to  persuade  themselves  that  a  man  who  had  con- 
fessed his  guilt  under  conditions  which  it  would  appear  to  them  would 
justify  them  in  thinking  he  was  telling  the  truth,  was  in  fact  not 
guilty. 

AMed  puniakment  on  second  or  aubaequent  offenee'\ — ^As  to  coinage 
offences,  see  sec.  568;  as  to  theft  after  previous  conviction^  sec.  386 
(2) ;  as  to  offences  against  property  rights  generally,  under  Part  VIX, 
see  sec.  465;  and  in  cases  where  not  otherwise  provided  for,  see  sec. 
1053. 

Offences  after  previous  oonvictioni — See  sees.  370,  375-377,  386  (2), 
465,  530,  533-535,  568,  851,  963,  982,  1053,  1081. 

IHiere  preview  offence  eliarged<~-ETi4eiice  of  charteter. 

964.  If  upon  the  trial  of  any  person  for  any  such  subsequent 
offence,  such  person  gives  evidence  of  his  good  character,  the 
prosecutor  may,  in  answer  thereto,  give  evidence  of  the  con- 
viction of  such  person  for  the  previous  offence  or  offences,  before 
such  verdict  of  guilty  is  returned,  and  the  jury  shall  inquire 
concerning  such  previous  oonvietion  or  convictions  at  the  same 
time  that  they  inquire  concerning  such  subsequent  offence. 

Originl—Bec.  676,  Code  of  1892. 

Subsequent  offence^ — The  words  "any  snoh  subsequent  offenee" 
refers  to  the  next  previous  sec.  963  which  relstes  to  an  indiotment  "  for 
eonmittiag  any  offence  after  a  previous  oonvietion."  Oompare  sec.  1033, 
as  to  punishment  of  indictable  offencee,  "committed  after  a  previous 
conviction.*' 

Evidence  of  character'\ — Evidence  of  character  can  only  be  as  to 
general  reputation.  B.  v.  Rowton  (1865),  10  Cox  C.C.  25;  B.  v. 
Triganzie  (1888),  15  Ont.  B.  294;  B.  v.  Long,  11  Que.  KB.  328. 

Where  evidence  is  adduced  on  behalf  of  the  accused  as  to  his  general 
good  character,  the  witnesses  may  be  cross-examined  by  the  prosecutioo 
as  to  the  grounds  of  their  belief  and  as  to  the  particular  facta  on  the 
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question  of  character  of  which  they  have  knowledge.  B.  v.  Baraahm 
(No.  2)  (1901),  4  Can.  Cr.  Caa.  347  (Que.);  B.  v.  D'Aoust  (1902)  3 
O.L.B.  653,  1  O.W.B.  344,  5  Can.  Cr.  Cas.  407. 

Practice  ag  to  Jury  trlalB  coatiniied  except  as  altered. 

965.  Nothing  in  this  Act  shall  alter,  abridge  or  affect  any 
power  or  authority  which  any  court  or  judge  has  hitherto  had, 
or  any  existing  practice  or  form  in  regard  to  trials  by  jury,  jury, 
process,  juries  or  jurors^  except  in  cases  where  such  power  or 
authority,  practice  or  form  is  expressly  altered  by  or  is  incon- 
sistent with  the  provisions  of  this  Act. 

On^tn]~Sec.  675,  Code  of  1892 ;  B.S.C.  1886,  ch.  174,  sec.  170. 

Administering  oath  to  witness] — ^A  witness  who  assents  to  the  tenns 
of  the  oath  administered  to  him  with  the  customary  formula  calling 
upon  the  Deity  is  bound  by  his  oath  although  all  usual  formalities  were 
not  observed  in  its  administration.  Curry  y.  The  King,  48  S.C.B.  5.^, 
22  Can.  Cr.  Cas.  191 ;  B.  v.  Curry,  47  N.8.B.  176,  21  Can.  Cr.  Cas.  273, 
13  E.L.B.  11;  B.  v.  Shajoo  Bam,  (1914)  8  W.W.B.  613,  23  Can.  Cr.  Caa. 
334,  30  W.L.B.  65. 

It  is  for  the  witness  to  declare  what  religious  ceremony  of  taking 
the  oath  is  binding  6n  his  conscience.  If  attention  is  not  called  to  the 
matter  until  after  he  has  taken  the  oath  in  co^rt  in  the  customary  form, 
he  may  still  be  asked  whether  he  considers  the  oath  he  has  taken  to  he 
binding  on  his  conscience.  If  he  answers  in  the  affirmative,  he  should 
not  be  further  asked  whether  any  other  mode  of  swearing  would  be 
more  binding  upon  his  conscience  than  the  one  which  has  been  used. 
B.  V.  Lee  Tuck  (1912)  2  W.W.B.  605,  613,  19  Can.  Cr.  Cas.  471,  21 
W.L.B.  669  (Alta.) ;  The  Queen's  case,  2  Br.  &  B.  284,  22  B.B.  662. 
Before  he  is  sworn,  the  witness  may  be  examined  by  the  judge,  not  bj 
the  clerk  of  the  court,  as  to  the  form  of  oath  which  is  binding  npoa 
his  conscience.  B.  v.  Lee  Tuck  (1912)  2  W.W.B.  605,  614.  If  without 
such  examination  and  without  laying  any  foundation  for  practicallj 
forcing  the  witness  to  take  an  oath  in  a  form  at  variance  with  his 
declared  religion,  the  witness  is  sworn  in  a  different  mode  although 
conformable  with  the  mode  of  swearing  pagan  witnesses  of  his  country 
of  origin,  such  is  an  arbitrary  deprivation  of  the  right  of  the  witness 
to  swear  in  accordance  with  his  declaration  of  religious  belief  and  its 
result  is  that  the  witness  has  not  been  properly  sworn  and  cannot  be 
convicted  of  perjury  thereon.  B.  v.  Lee  Tuck  (1912)  2  W.W.B.  605.. 
614  (Alta.). 

If  however  the  judge  taking  the  testimony  Unds  it  necessary  to  dis- 
cover certain  facts  in  order  to  determine  what  form  of  oath  is  to  be 
administered,  his  finding  in  regard  to  those  facts  will  not  be  enquired 
into  by  the  jury  on  the  subsequent  trial  of  the  witness  for  perjury. 
B.  V.  Lee  Tuck  (1912)  2  W.W.B.  605,  606. 

1280 


Trial  [§W5] 

Judicial  discretion] — In  disposing  of  matters  arising  at  a  trial  a 
very  great  deal  is,  of  necessity,  committed  to  the  discretion  of  the  trial 
judge,  and  conrts  of  appeal  are  very  loath  to  interfere  with  the  exercise 
of  such  discretion.  B.  v.  Crippen  (1911)  1  K.B.  149,  at  p.  157,  80 
L.J.K.B.  290;  B.  v.  Mulvihill,  (1914)  5  W.W.E.  1229,  1235,  19  B.C.R. 
197,  22  Can.  Cr.  Cas.  354. 

The  following  examples  of  absolute  discretion  are  mentioned  in  B.  v. 
Mulvihill  (1914)  5  W.W.B.  1229,  1238  (per  Martin,  JJk.):~-(l)  The 
right  of  a  judge  to  relax  the  general  rule  of  evidence  and  allow  the 
Crown  to  give  further  evidence  after  the  close  of  the  prisoner's  case: 
B.  V.  Wong  On  (1904)  10  B.C.B.  555;  also  to  allow  leading  questions: 
Lauder  v.  Lauder  (1855)  5  Ir.  C.L.  29,  at  p.  38,  approved  in  JBx  parte 
Bottomley  [1909]  2  K.B.  14,  at  p.  21,  78  L.J.K.B.  547;  and  see  also 
Ohlsen  v.  Terrero  (1874)  L.B.  10,  Ch.  127,  44  L.J.  Ch.  155;  and  cf. 
B.  V.  Crippen  (1911)  1  K.B.  149,  80  L.J.K.B.  290,  on  another  point  of 
evidence.  (2)  The  determination  of  the  hostility  of  a  witness  (i.e.,  **  in 
case  the  witness  shall  in  the  opinion  of  the  judge  prove  adverse,  because 
the  judge's  discretion  must  be  principally,  if  not  wholly,  guided  by  the 
witness'  behaviour  and  language  in  the  witness  box  ") :  Bice  v.  Howard 
(1886)  16  Q.B.D.  681,  65  L.J.Q.B.  311.  (3)  The  granting  of  a  view 
under  sec.  958  of  The  Criminal  Code.  (4)  The  discharging  of  the  jury 
after  disagreement  and  postponing  the  trial  "  on  such  terms  as  justice 
may  require  "  under  sec  960  Criminal  Code,  which  discretion  by  s-s.  2 
it  is  declared  that  **  it  shall  not  be  lawful  for  any  court  to  review/' 
differing  in  this  respect  from  the  right  on  discharging  the  jury  to 
postpone  under  the  preceding  s.  959,  s-s.  3.  (5)  The  discharging 
of  the  jury  without  giving  a  verdict  because  of  the  illness  or  drunken- 
ness of  one  of  them,  or  otherwise:  E.  v.  Charlesworth  (1861)  1  B.  <?  S. 
460,  31  L.J.M.C.  25,  at  p.  47;  B.  v.  Conway  (1845)  7  L.B.Ir.  149; 
B.  V.  Lewis  (1909)  78  L.J.K.B.  722,  100  L.T.  976.  (6)  The  keeping 
of  the  jury  together  under  s.  945,  s-s.  3.  And  (7)  The  admission  of 
the  unsworn  evidence  of  children  under  s.  1003  Cr.  Code  and  s.  16  of 
The  Canada  Evidence  Act,  whereby  the  matter  rests  "  in  the  opinion 
oi  the  Court"  or  justices,  etc.,  which  is  the  same  expression  as  was 
held  to  confer  an  absolute  discretion  in  the  second  illustration,  supra; 
(but  see  contra  B.  v.  Armstrong,  (1907)  15  O.L.B.  47). 

Judgt^a  power  to  himaelf  call  wiinessesi — A  judge  has  power  to  call 
and  eoumine  a  witness  who  has  not  been  called  by  either  of  the  parties 
and  if  he  does  so  neither  party  can  cross-examine  without  the  judge's 
leave.  Such  leave  ought,  however,  to  be  granted  if  the  evidence  given 
is  adverse  to  either  party,  but  the  cross-examination  should  be  confined 
to  the  answers  given  and  a  general  cross-examination  should  not  be 
permitted.  B.  v.  Hagel  (1914)  6  W.W.B.  164,  24  Man.  B.  19,  28  Can. 
Cr.  Cas.  151, 154;  27  W.L.B.  271;  Boscoe,  Orim.  Evid.,  13th  ed.,  at  p.  115. 

Oath  to  witneee  may  he  adminiBtered  by  the  acting  elerkl—li  is  quite 
sufficient  if  the  witness  be  sworn  by  an  acting  clerk  of  the  court  under 
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the  authority  of  the  court.     R.  v.  Wilson,   (1913)   5  W:W.R.  620,  623 
(Sask.)  ;  B.  v.  Tew,  24  L.J.M.C.  62. 

Mistrial  hy  misconduct  of  juror} — Whenever,  and  so  soon  as  it 
appears,  that  any  juror  is  actuated  by  improper  motives,  then  it  is 
certain  that  justice  cannot  be  done  by  such  a  tainted  tribunal  and  it 
ought  to  be  purged  of  that  taint.  It  is  impossible  that  a  judge  of 
fact  or  law  can  do  that  justice  which  he  is  sworn  to  do  between  the 
parties  if  he  declares  his  bias  or  prejudice  against  one  of  them. 
Justice  is  not  satisfied  by  a  rebuke  to  the  offender  but  prompt  action 
must  be  taken  to  remove  him  from  an  office  that  he  has  shown  himself 
unfit  to  fill,  and  it  is  the  duty  of  the  court  of  its  own  motion,  upon 
the  discovery  of  such  gross  impropriety,  to  protect  its  litigants  from 
the  baneful  results  of  such  a  scandal,  by  then  and  there  discharging  the 
jury  and  summoning  another,  just  as  would  have  to  be  done  in  the 
case  of  a  juror  who  wa»  discovered  to  be  insane  or  had  received  a  bribe. 
The  consequence  would  be  a  mistriaL  (B.C.)  Airey  v.  Empire  Stevedor- 
ing Co.  [19141  20  B.C.E.,  130;  6  W.W.R.  1465;  28  W.L.B.  956;  Lucas  v. 
Ministerial  Union  [1916]  23  B.C.R.  257,  at  p.  262;  Howard  v.  B.C. 
Electric  Ry.  Co.  [1918]  3  W.W.R.  409,  411. 

Impanelling  new  jury"} — The  illness  of  a  juiTor  or  the  illness  of  the 
prisoner  will  constitute  a  sufficient  ground  for  discharging  the  jur}'. 
Winsor  v.  R;  L.R.  1  Q.B.  390.  But  if  a  juryman  has  merely  fainted 
because  the  court  room  is  hot  and  close,  it  would  be  proper  to  wait  a 
short  time  for  his  recovery  so  as  to  proceed  with  the  same  jurors;  but 
if  a  juror  be  taken  so  ill  that  there  is  no  likelihood  of  his  continuing 
to  discharge  his  duties  without  danger  to  his  life,  the  jury  should  be 
discharged.     Ibid. 

Where,  during  the  course  of  a  trial,  it  was  discovered  that  one  of  the 
jurors  had  come  from  a  house  infected  with,  smallpox,  the  jury  were 
discharged  and  a  new  jury  impanelled.  R.  v.  Considine,  8  Legal  News, 
307    (Que.). 

A  jury  sworn  and  charged  may  be  discharged  at  the  desire  of  the 
accused  and  with  the  assent  of  fhe  prosecution.  R.  v.  Charlesworth, 
2  F.  &  F.  326. 

Bail  on  delayed  prosecution']— If  a  prisoner  charged  either  with 
treason  or  with  an  offence  which  would  formerly  have  been  classified  ss 
felony,  is  not  indicted  at  the  first  court  of  assize  after  his  committal  he 
is  etttitled  in  British  Columbia  to  bail  upon  a  writ  of  habeas  corpus 
unless  it  i^ypears  to  the  court  upon  oath  that  the  witnesses  for  the 
Crown  could  not  be  procured;  and  if  not  brought  tp  trial  at  the  second 
assize,  he  shall  be  discharged  from  his  imprisonment.  R.S.B.C.  1911.. 
Vol.  IV,  ch.  2,  sec.  7  (31  Car.  II) ;  B.  v.  Dean  (1913)  3  W.W3.  781. 
21  Can.  Cr.  Cas.  310,  18  B.C.B.  18. 
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Defence  of  Insanity, 

Insanity  of  aeensed  at  time  of  offence. — ^Defence.-— Speelal  finding. 
— Retention  in  enstody. 

966.  Whenever  evidence  is  given  upon  the  trial  of  any  per- 
son charged  with  an  indictable  offence,  that  such  person  was 
insane  at  the  time  of  tiie  commission  of  such  offence,  the  jury, 
if  they  acquit  such  person,  shall  be  required  to  find,  specially, 
whether  such  person  was  insane  at  the  time  of  the  commission 
of  such  offence,  and  to  declare  whether  he  is  acquitted  by  it  on 
account  of  such  insanity.     . 

2.  If  the  jury  finds  that  such  person  was  insane  at  the  time 
of  committing  such  offence,  the  court  before  which  such  trial  is 
had  shall  order  such  person  to  be  kept  in  strict  custody  in  such 
place  and  in  such  manner  as  to  the  court  seems  fit,  until  the 
pleasure  of  the  lieutenant  governor  is  known. 

Origin]— «ec.  736,  Code  of  1892,  B.S.C.  1886,  ch.  174,  see.  252;  1^ 
and  15  Vict.  (1851),  ch.  83;  Lunatics  Act  (Eng.)  1800;  Lunatics  Act 
(Eng.)  3  and  4  Vict.,  ch.  54;  Trial  of  Lunatics  Act  1883,  Imp.,  ch.  38, 
sec  2. 

Acquittal  an  account  of  insanity] — ^A  ''  special  verdict "  under  clauses 
somewhat  similar  to  Code  sees.  966-969  contained  in  the  English  Trial 
of  Lunatics  Act,  1883,  that  the  accused  did  the  act  charged  but  was 
at  the  time  insane  so  as  not  to  be  responsible  for  his  actions,  was  held 
to  be  a  verdict  of  acquittal  as  regards  the  crime,  and,  in  consequence, 
the  accused  could  not  appeal  to  the  Court  of  Criminal  Appeal  against 
the  finding  of  insanity.  Felstead  ▼.  The  King  [1914]  A.C.  584,  10  Cr. 
App.  B.  129,  83  L.J.K.B.  1132  {H.L.),  affirming  B.  v.  Felstead,  9  Cr. 
App.  B.  228;  B.  v.  Machardy,  [1911]  2  K.B.  1144,  28  Times  L.B.  2, 
6  Cr.  App.  B.  272.  The  decision  in  B.  y.  Ireland  [1910]  1  K.B.  654, 
4  Cr.  App.  B.  74  was  overruled  by  the  Felstead  case.  The  Criminal 
Appeal  Act  (Eng.)  only  gave  a  right  of  appeal  to  a  "  person  cohrictdd  " 
on  indictment.  If  he  was  a  lunatic  at  the  time  the  act  was  committed, 
he  is  "  not  a  criminal  and  is  not  convicted  of  any  offence."  Lord  Bead- 
ing, L.G.J.,  in  B.  V.  Felstead  (1914)  10  Cr.  App.  B.  129,  at  137  (H.L.), 
and  see  B.  v.  Oxford,  9  C.  &  P.  550;  1  Hale's  Pleas  of  the  Crown,  28. 
But  as  the  Code  gives  a  right  of  appeal  to  the  prosecutor  (sees.  1014, 
1015)  as  well  as  to  the  accused,  a  ease  may  be  reserved  at  the  instance 
of  the  Crown  upon  the  question  of  law  -whether  there  was  any  evidence 
of  insanity  to  support  the  acquittal  on  that  ground.  B.  v.  PMnney, 
(No.  1),  36  N.8.B.  264;  B.  v.  Phinney  (No.  2),  36  N.S.B.  288.  If  there 
is  any  evidence  of  insanity  to  go  to  the  jury,  the  weight  of  such 
evidence  is  entirely  for  them  and  cannot  be  reviewed  on  appeal;  B.  v. 
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he  Tobmteered  his  opinion  to  a  question  properly  propounded  by  the 
Crown  prosecutor  in  a  further  unsuccessful  effort  to  show  that  he  was 
qualified  to  express  an  opinion,  will  not  make  it  obligatory  that  the  jury 
should  be  discharged  and  a  new  jury  called.  R.  v.  Grobb,  (1906)  17 
Man.  B.  191,  13  Can.  Cr.  Cas.  92. 

Formal  proo^edingfl — See  note  to  sec.  873. 

Defence  of  insanity'\ — Code  sec.  19. 

Trying  sanity  although  prosecation  discontinued. 

968.  If  any  person  charged-  with  an  indictable  offence  is 
brought  before  any  court  before  which  such  person  might  be 
tried  for  such  offence  to  be  discharged  for  want  of  prosecution, 
and  such  person  appears  to  be  insane,  the  court  shall  order  a 
jury  to  be  empanelled  to  try  the  sanity  of  such  person,  and  if 
the  jury  so  empanelled  finds  him  insane,  the  court  shall  order 
such  person  to  be  kept  in  strict  custody,  in  such  place  and  in 
such  manner  as  to  the  court  seems  fit,  until  the  pleasure  of  the 
lieutenant  governor  is  known. 

Origin]— Sec.  739,  Code  of  1892;  B.8.C.  1886,  ch.  174,  sec.  256. 

Custody  of  insane  persons. 

969.  In  all  cases  of  insanity  so  found,  the  lieutenant  gover- 
nor may  make  an  order  for  the  safe  custody  of  the  person  so 
found  to  be  insane,  in  such  place  and  in  such  manner  as  to  him 
seems  fit. 

Origin}— Bee.  740,  Code  of  1892;  B.8.C.  1886,  ch.  174,  sees.  253,  257. 

Order  of  Lieutenant-Governor  as  to  persons  found  insane} — Where 
persons  are  confined  in  a  criminal  insane  asylum  upon  an  order  of  the 
Lieutenant-Governor  of  the  Province,  made  under  see.  969  of  the 
Criminal  Code  they  are  in  custody  as  criminals;  otherwise  the  enact- 
ment would  be  ultra  vires;  civil  rights,  and  tiie  establishment,  mainten- 
ance, and  management  of  asylums,  are  exclusively  provincial  matters 
Although  in  a  sense  acquitted  by  the  juries  by  which  they  were  tried, 
the  acquittal  was  a  part  only  of  the  verdicts;  they  were  special  verdicts 
under  sec.  966  of  the  Criminal  Code,  the  full  import  of  which  was  that 
each  had  committed  the  crime  with  which  he  was  charged,  but  was 
insane  at  the  time,  and  on  that  ground  only, was  acquitted.  If  they 
had  been  found  not  guilty  of  the  commission  of  the  ci^ime,  they  would 
have  been  entitled  to  their  discharge  out  of  custody;  the  Criminal  Code 
makes  no  provision  for  detention  in  such  a  case.  B.  v.  Tr&pnell,  17 
Can.  Cr.  Cas.  346,  349   (Ont.).     Prisoners  who  are  so  insane  as  to  be 
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ineapable  of  oondueting  their  defences,  and  also  those  who  have  become 
insane  after  sentence  are  likewise  subject  to  the  order  of  the  Lieutenant - 
Qoyenior  of  the  Province.    (Sees.  966,  967,  968,  970.) 

The  order  of  the  Lieutenant-Governor  may  be  made  in  respect  of  a 
prisoner  found  sane  at  the  time  of  trial,  but  to  have  been  insane  at 
the  time  of  the  offence.  Be  Duclos,  8  Que.  P.B.  872,  12  Can.  Cr.  Cas. 
278;  Code  see.  966  (2). 

Insane  person  arraigned  for  summary  trial  under  absolute  jurisdic- 
tion} — If  there  be  sufficient  reason  to  doubt  whether  an  accused  person 
is  unable,  on  account  of  insanity,  to  conduct  his  defence,  the  question 
whether  by  reajson  of  such  insanity  he  is  unfit  to  take  his  trial  should 
first  be  tried-    B.  v.  Berry,  1  Q.B.D.  447. 

If  the  accused  charged  under  Part  XVI  has,  to  the  knowledge  of  the 
n^agistrate,  been  declared  to  be  insane,  by  competent  alienists,  and  pro- 
C^dinga  are  pending  to  commit  him  to  an  insane  asylum,  a  conviction 
noAde  by  the  magistrate  will  be  set  aside.  B.  v.  Leys  (1910)  17  Can. 
Cr.  Cas.  198  (Ont.)» 

fBsanJty  of  person  imprisoned^— Retnm  to  imprisoiMiieilit  wlien  sane, 

970.  The  lieutenant  governor,  upon  such  evidence  of  the 
insanity  of  any  person  imprisoned  in  any  prison  other  than  a 
penitentiary  for  an  offence,  or  im})risoned  for  safe  custody 
charged  with  an  oflfence,  or  imprisoned  for  not  finding  hail  for 
good  behaviour  or  to  keep  the  peace,  as  the  lieutenant  governor 
considers  sufficient,  may  order  the  removal  of  such  insane  person 
to  a  place  of  safe  keeping ;  and  such  person  shall  remain  there, 
or  in  such  other  place  of  safe  keeping  as  the  lieutenant  governor 
from  time  to  time  orders,  until  his  complete  or  partial  recovery 
is  certified  to  the  satisfaction  of  the  lieutenant  governor,  who 
may  then  order  such  insane  person  back  to  imprisonment,  if 
then  liable  thereto,  or  otherwise  to  be  discharged. 

Origin]— Bee.  741,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  258. 

Wiinefiseji  and  Attendance, 

Attendance  of  witnesses. 

971.  Every  witness  duly  subpoenaed  to  attend  and  give  evi- 
dence at  any  criminal  trial  before  any  court  of  criminal  juris-^ 
diction  shall  be  bound  to  attend  and  remain  in  attendance 
throughout  the  trial. 

Oriptn]— Sec.  677,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec,  210. 

Competency  of  witnesa] — See  the  Canada  Evidence  Act,  B.S.C.  1906, 

ch.  145. 
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A  witness  is  incompetent  if,  in  the  opinion  of  the  court,  he  ib  pre- 
vented by  disease  affecting  his  mind,  or  any  other  cause  of  the  same 
kind,  from  recollecting  the  matter  on  which  he  is  to  testify,  from  under- 
standing the  questions  put  to  him,  from  giving  rational  answers  to 
those  questions,  or  from  knowing  that  he  ought  to  speak  the  truth: 
Stephen,  Dig.  Ev.,  art.  107. 

A  witness  unable  to  speak  or  hear  is  not  incompetent,  but  may  give 
his  evidence  by  writing  or  signs,  or  in  any  other  manner  in  which  he 
can  make  it  intelligible,  but  such  writing  must  be  written  and  sueh 
signs  made  in  open  court.  Evidence  so  given  is  deemed  to  be  oral 
evidence:    Stephen,  Dig.  Ev.,  art.  107,  Can.  Evid.  Act,  sec.  6. 

Preliminary  question  as  to  admissibility'^ — Te  admissibility  of  evi- 
dence is  always  a  question  of  law,  and  is,  therefore,  for  the  judge.  The 
weight  or  value  of  it,  when  admitted,  is  always  a  question!  of  fact,  and, 
therefore,  for  the  jury.  It  is  incumbent  upon  the  judge  to  decide  all 
preliminary  questions  which  affect  the  admissibility  of  evidence;  suck, 
for  example,  as  the  sufficiency  of  proof  to  admit  a  document  in  evidence ; 
the  sufficiency  of  a  search  to  let  in  secondary  evidence;  whether  a  docu- 
ment was  properly  stamped  or  not. 

Where,  however,  the  decision  of  the  preliminary  question  of  fact 
would  decide  the  main  issue,  it  seems  that  the  judge  should  not  decide 
the  matter,  but  should  admit  the  evidence  provisionally,  and  leave  the 
main  question  to  the  jury.  Stowe  v.  Querner,  L.B.  5  Ex.,  155.  That  is, 
he  simply  passes  upon  its  admissibility  and  leaves  the  rest  to  the  jury. 
B.  V.  Dixon  (No.  2)  29  N.S.B.  462,  3  Can.  Cr.  Cas.  220. 

Be  freshing  the  memory} — A  witness  may  not  read  his  evidence  or 
refer  to  notes  of  evidence  already  given  by  him,  but  he  may  while  under 
examination  refresh  his  memory  by  referring  to  any  writing  made  by 
himself  at  the  time  of  the  transaction  concerning  which  he  is  ques- 
tioned, or  so  soon  afterwards  that  the  court  consider  it  likely  that 
the  transaction  was  at  the  time  fresh  in  his  memory.  The  witness  may 
also  refer  to  any  such  writing  made  by  any  other  person,  and  read 
by  the  witness  within  the  time  aforeeaid  if,  when  he  read  it,  he  knew 
it  to  be  correct.  Any  writing  so  referred  to  must  be  produced  and 
shown  to  the  adverse  party  if  he  requires  it,  and  that  party  may,  if  he 
pleases,  cross-examine  the  witness  upon  it.  But  a  witness  who  refreshes 
his  memory  by  reference  to  a  writing  must  always  swear  positively  as  to 
the  fact,  or  that  he  has  a  perfect  recollection  that  the  fact  was  truly 
stated  in  the  memorandum  or  entry  at  the  time  it  was  written.  If  on 
referring  to  a  memorandum  not  made  by  himself  he  can  neither  recollect 
the  fact  nor  recall  his  conviction  as  to  the  truth  of  the  account  or 
writing  when  the  facts  were  fresh  in  his  memory,  so  that  he  oannot 
speak  as  to  the  fact  further  than  as  finding  it  noted  in  a  written  entry, 
his  testimony  is  objectionable,  as  hearsay. 

Privilege  of  witness"} — A  legal  adviser  is  not  permitted,  during  or 
after  the  termination  of  his  employment  as  such,  unless  with  his  client's 
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express  consent,  to  disclose  any  communication,  oral  or  documentary, 
made  to  him  as  such  legal  adviser,  by  or  on  behalf  of  his  client 
during,  in  the  course  of,  and  for  the  purpose  of  his  employment, 
or  to  disclose  any  legal  adyice  given  by  him  to  his  client  during, 
in  the  course  of,  and  for  the  purpose  of  sudi  employment.  But  the 
privilege  is  that  of  the  client,  not  of  the  solicitor.  B.  v.  Prentice,  7 
W.W.B.  271,  23  Can.  Cr.  Cas.  436.  The  protection  does  not  extend  to: 
(1)  Any  such  communication  if  made  in  furtherance  of  any  criminal 
purpose;  (2)  Any  fact  with  which  the  legal  adviser  became  ac- 
quainted otherwise  than  in  his  character  as  such.  See  Anderson  v.  Bank 
of  British  Columbia,  L.B.  2  Ch.  644;  B.  v.  Prentice,  7  W.W.B.  271 
(Alta.). 

The  expression  **  legal  adviser "  includes  barristers  and  solicitors, 
their  clerks,  and  interpreters  between  them  and  their  clients;  Stephen^ 
Dig.  Ev.,  art,  115.  Subject  to  any  exemptions  conferred  by  provincial 
law  (see  Can.  Evidence  Act,  sec.  35)  medical  men  and  clergymen  are 
not  privileged  from  the  disclosure  of  -communications  made  to  them  in 
professional  confidence,  but  it  is  not  usual  to  press  for  the  disclosures 
of  communications  made  to  clergymen. 

In  cases  in  which  the  Government  is  immediately  concerned,  no  wit- 
ness can  be  compelled  ^o  answer  any  question  the  answer  to  which 
would  tend  to  discover  the  names  of  persons  by  or  to  whom  informa- 
tion was  given  as  to  the  commission  of  offences.  Humphrey  v.  Archi- 
bald, 21  Ont.  E.  563,  B.  v.  Sproule,  14  Ont.  B.  375.  It  is,  as  a  rule,  for 
the  court  to  decide,  whether  the  permission  of  any  question  would  or 
would  not,  under  the  circumstances  of  the  particular  case,  be  injurious 
to  the  administration  of  justice:  Stephen,  Dig.  Ev.,  art.  113;  Marks  v. 
Beyf  us,  25  Q.B.D.  494. 

A  husband  is  not  compellable  to  disclose  any  communication  made 
by  his  wife  to  him  during  the  marriage ;  and  a  wife  is  not  compellable  to 
disclose  any  communication  made  to  her  by  her  husband  during  the 
marriage.  Can.  Evidence  Act,  sec.  4,  sub-sec.  3;  but  sec.  4  of  that 
Act  further  provides  that  nothing  therein  shall  affect  a  ease  where  the 
wife  or  husband  of  a  person  charged  may  at  common  law  be  called  as 
a  witness  without  the  consent  of  the  accused,  and  as  to  certain  offences, 
including  neglect  to  provide  necessaries  (Code  sec.  .244),  and  abandon- 
ment of  a  child  under  two  years  of  age  (Code  sec.  245),  the  wife  or 
husband  of  the  person  charged  is  declared  to  be  a  **  competent  and 
compellable  "  witness  for  the  prosecution. 

Cross-examination  to  disclose  disputed  points^ — Where  it  is  intended 
to  suggest  that  a  witness  is  not  speaking  the  truth  on  a  particular  point, 
his  attention  should  be  directed  to  the  fa^  by  some  questions  put  in 
cross-examination  showing  that  that  imputation  is  intended  to  be  made, 
and  not  to  take  his  evidence  and  pass  it  by  as  a  matter  altogether  un- 
challenged, and  then,  when  it  is  impossible  for  him  to  explain,  as  per- 
haps he  might  have  been  able  to  do  if  such  questions  had  been  put  to 
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him,  the  cireumstanceB  which  it  is  suggested  indicate  that  the  story  he 
tells  ought  not  to  be  believed,  to  argue  that  he  is  a  witness  unworthy 
of  credit.    Browne  v.  Dunn,  [1894]  6  R.  67. 

There  are  of  course  exceptional  cases  in  which  a  story  told  by  a 
witness  may  have  been  of  so  incredible  and  romancing  a  ehar^cteT  that 
the  most  effective  cross-examination  would  be  to  ask  him  to  leave  the 
box.    Ibid.,  at  79. 

The  right  to  re-examine  follows  necessarily  upon  cross-examination, 
even  as  to  the  matter  elicited  during  the  latter,  which  is  both  inadmis- 
sible and  volunteered.  Such  matters  should  be  expunged  at  the  instance 
of  the  cross-examiner  if  it  be  desired  to  avoid  re-examination.  R.  v. 
Noel,  6    O.L.R.  385,  7  Can.  Cr.  Cas.  309. 

Contradiction  of  witness  on  otherwise  irrelevant  matters  showing 
bias"] — The  general  rule  is  that  a  witness  cannot  be  contradicted  with 
regard  to  matters  irrelevant  to  the  issue,  but  to  this  there  is  an  excep- 
tion if  the  matter  suggested  by  the  question,  though  irrelevant,  would 
tend  to  show  that  the  witness  Was  biased  against  the  opposite  party; 
Phipson  on  Ev.,  5th  ed.,  pp.  477-8;  R.  v.  Prentice,  7  W.W.R.  271,  23 
Can.  Cr.  Cas.  436,  at  445,  7  Alta.  L.R.  479;  R.  v.  Finnessey,  11  O.L.R. 
338,  10  Can.  Cr.  Cas.  347;  Attorney-General  v.  Hitchcock,  1  Exch.  91. 

Expert  witnesses^ — See  Canada  Evidence  Act,  R.S.C  1906,  sec.  7. 

Proof  of  documentsi — See  Canada  Evidence  Act,  R.S.C.  1906,  ch. 
145,  sec.  7  et  seq. 

CompelUng  attendance  of  witnesses^— Warrant  on  default — Deten- 
tion on  warrant.->]>i8po8lng  of  charge  of  contempt. 

972.  Upon  proof  to  the  satisfaction  of  the  jtidge  of  the  ser- 
vice of  the  subpoena  upon  any  witness  who  fails  to  attend  or 
remain  in  attendance,  or  upon  its  appearing  that  any  witness  at 
the  preliminary  examination  has  entered  into  a  recognizance 
ho  appear  at  the  trial,  and  has  failed  so  to  appear,  and  that  the 
presence  of  such  witness  is  material  to  the  ends  of  justice,  the 
judge  may,  by  his- warrant,  cause  such  witness  to  be  apprehended 
and  forthwith  brought  before  him  to  give  evidence  and  to 
answer  for  his  disregard  of  the  subpoena. 

2.  Such  witness  may  be  detained  on  such  warrant  before  the 
judge  or  in  the  common  gaol,  with  a  view  to  secure  his  presence 
as  a  witness,  or,  in  the  discretion  of  the  judge,  he  may  be  re 
leased  on  a  recognizanoe,  with  or  without  sureties,  conditioned 
for  his  appearance  to  give  evidence  and  to  answer  for  his  default 
in  not  attending  or  not  remaining  in  attendance. 

3.  The  judge  may,  in  a  summary  manner,  examine  into  and 

1290 


Witnesses  [§^721 

dispose  of  the  charge  against  such  witness,  who,  if  he  is  found 
guilty  thereof,  shall  be  liable  to  a  fine  not  exceeding  one  hundred 
dollars,  or  to  imprisonment,  with  or  without  hard  labour,  for  a 
term  not  exceeding  ninety  days,  or  to  both. 

I 

Origin]— Sec.  678,  Code  of  1892;  B.S.C.  1886,  oh.  174,  0ee.  2U. 
Witness  on  preliminary  inquiry] — See  sees.  671-677. 
Witness  in  summary  conviction  matter] — See  sees.  711,  713. 
Witness  on  summary  trial  of  indictable  offence^ — See  sees.  788,  789. 
Witness  on  speedy  trial  under  Part  XVIIf] — See  sees.  841,  842. 

Warrant  against  witness  In  the  first  Instance* 

973.  Either  before  or  during  the  sittings  of  any  court  of 
criminal  juxiediction,  the  court,  or  any  judge  thereof,  or  any 
judge  of  any  superior  or  county  court,  if  satisfied  by  evidence 
upon  oath  that  any  person  within  the  province  likely  to  give 
material  evidence,  either  for  the  prosecution  or  for  the  accused, 
will  not  attend  to  give  evidence  at  such  sittings  without  being 
compelled  so  to  do,  may,  by  his  warrant,  cause  such  witness  to 
be  apprehended  and  forthwith  brought  before  such  court  or 
judge,  and  such  witness  may  be  detained  on  such  warrant  before 
such  court  or  judge  or  in  the  common  gaol,  with  a  view  to  secure 
his  presence  as  a  witness,  or,  in  the  discretion  of  the  court  or 
judge,  may  be  released  on  a  recognizance,  with  or  without 
sureties,  conditioned  for  his  appearanoe  to  give  evidence. 

OriginlSee,  678a,  Code  of  1892,  as  amended  1900. 

Witness  in  Canalla  tat  beyead  Juriadlctlon  off  ealirt»**^nfcpinna» 

974.  If  any  witness  in  any  criminal  case,  cognizable  by  in- 
dictment in  any  court  of  criminal  jurisdiction  at  any  term, 
sessions  or  sittings  of  any  court  in  any  part  of  Canada,  resides 
in  any  part  of  Canada,  not  within  the  ordinary  jurisdiction  of 
the  court  before  which  such  criminal  case  is  cognizable,  such 
court  may  issue  a  writ  of  subpoena,  directed  to  such  witness,  in 
like  manner  as  if  such  witness  was  resident  within  the  jurisdio- 
tion  of  the  court. 

0f^in]--S6C.  679,  Code  of  1892 ;  R.S.C.  1886,  ch.  174,  tec.  212. 
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Witness  In  Canada  but  beyond  Jurisdiction  of  court.— Proceedings 
when  subpoena  disobeyed, 

075.  If  such  witness  does  not  obey  such  writ  of  subpoena  the 
court  issuing  the  same  may  proceed  against  such  witness  for 
contempt  or  otherwise,  or  bind  over  such  witness  to  appear  at 
such  days  and  times  as  are  necessary,  and  upon  default  being 
made  in  such  appearance  may  cause  the  recognizances  of  such 
witness  to  be  estreated,  and  the  amount  thereof  to  be  sued  for 
and  recovered  by  process  of  law,  in  like  manner  as  if  such  wit- 
ness was  resident  within  the  jurisdiction  of  the  court. 

Origin]— Sec.  679,  Code  of  1892 ;  E.S.C.  1886,  ch.  174,  sec.  212. 


Criminal  courts  auxiliary  to   one  anothen-^Proceedlngs   agalnit 
witnesses. 

976.  The  courts  of  the  several  provinces  and  the  judges  of 
the  said  courts  respectively  shall  be  auxiliary  to  one  another  for 
the  purposes  of  this  Act;  and  any  judgment,  decree  or  order 

'  made  by  the  court  issuing  such  writ  of  subpoena  upon  any 
proceeding  against  any  witness  for  contempt  or  otherwise  may 
be  enforced  or  acted  upon  by  any  court  in  the  province  in  which 
such  witness  resides  in  the  same  manner  and  as  validly  and 
effectually  as  if  such  judgment,  order  or  decree  had  been  made 
by  such  last  mentioned  court. 

Or^in]— Sec.  679,  Code  of  1892 ;  B.S.C.  1886,  ch.  174,  sec.  212. 

Procurinir  attendance  of  witness   wIm   is  a  prisener^^-Order. — 
Prisoner  conveyed  according  to  terms  of  order. 

977.  When  the  attendance  of  any  person  confined  in  any 
prison  in  Canada,  or  upon  the  limits  of  any  gaol,  is  required  in 
any  court  of  criminal  jurisdiction  in  any  case  cognizable  therein 
by  indictment,  the  court  before  whom  such  prisoner  is  required 
to  attend,  or  any  judge  of  such  court  or  of  any  superior  court 
or  county  court,  or  any  chairman  of  General  Sessions,  may, 
before  or  during  any  such  term  or  sittings  at  which  the  attend- 
ance of  such  person  is  required,  make  an  order  upon  the  warden 
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\yr  gaoler  of  the  prison,  or  upon  the  sheriff  or  other  person 
iiaving  the  custody  of  such  prisoner, — 

(a)  to  deliver  such  prisoner  to  the  person  named  in  such 
order  to  receive  him;  or, 

(6)  to  himself  convey  such  prisoner  to  such  place. 
:  2.  The  warden,  gaoler  or  other,  person  aforesaid,  having  the 
custody  of  such  prisoner,  when  so  required  by  order  as  afore- 
said, upon  being  paid  his  reasonable  charges  in  that  behalf,  or 
the  person  to  whom  such  prisoner  is  required  to  be  delivered  as 
aforesaid,  shall,  according  to  the  exigency  of  the  order,  convey 
the  prisoner  to  the  place  at  which  he  ifi  required  to  attend  and 
there  produce  him,  and  then  to  receive  and  obey  such  further 
order  as  to  the  said  court  seems  meet. 

Ori^]— Sec.  680,  Code  of  1892^  as  amended  X900.  ,     . 

Convict  under  death  sentence'\ — The  section  places  no  limit  on  the 
words  *'  any  person  confined  in  any  prison,"  and  there  is  notHing  in  it 
that  puts  a  person,  confined  under  a  death  sentence,  in  a  different  posi- 
tion from  that  of  any  other  person  confined  in  prisqn.  Iti  gives  power 
to  the  judge  to  cause  a  person  under  sentence  of  death  to  be  brought 
to  court  as  a  witness.  ^ 

Sec.  1064  does  not  interfere  with  the  exercise  of  the  powers  given 
by  see.  977.  The  two  sections  must  be  read  together,  so  as  to  give 
effect  to  both.  B.  v.  Kuzin  (1915)  24  Can.  Cr.  Gas.  66,  25  Han.  B.  218, 
8  W.W.B.  166. 

Evidence  on  the  Trial, 

AdmissloBB  of  fact  on  trJaL 

9T8.  Any  accused  person  on  his  trial  for  any  indictable 
offence,  or  his  counsel  or  solicitor,  may  admit  any  fact  alleged 

against  the  accused  so  as  to  dispense  with  proof  thereof. 

•  •     •  1 

Origin]— Sec.  690,  Code  of  1892. 

CounseVs  admission  of  any  **  fact  '*  so  as  to  dispense  with  proof] — 
"Sec.  978  deals  only  with  admissions  of  fact.  B.  v.  Brooks,  11  O.L.B. 
525,  11  Can.  Cr.  Cas.  188,  7  O.W.B.  533.  But  apart  from  this  enact- 
ment there  may  be  a  waiver  of  more  formal  proof  as  by  a  consent  of 
counsel  to  admit  as  evidence  the  depositions  in  a  case  against  another 
person,  at  least  where  the  offence  would  have  been  only  a  misdemeanour 
at  common  law.  B.  v.  Brooks,  supra;  B.  v.  St.  Clair,  (1900)  27  A.B. 
308,  3  Can.  Cr.  Cas.  551  (Ont.) ;  B.  v.  Daigle,  23  Can.  Cr.  Cas;  92. 
'There  may  be  a  valid  consent  to  receive  secondary  evidence.  Whelan  v. 
•The  Queen,  28  U.C.Q.B.  2  (Ont). 
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And  generally  a  consent  of  counsel  which  affects  procedure  only  will, 
in  the  absence  of  any  special  circumstances  forbidding  it,  establish  a 
legal  waiver.  B.  v.  Janneau,  12  Can.  Cr.  Cas.  360,  364  (Que.) ;  &  v. 
Gibson,  (1896)  29  N.S.B.  4,  3  Can.  Gr.  Cas.  451;  B.  v.  Uazen,  20  A.B. 
633. 

Special  modes  of  proof;  Identification  of  criminals] — By  Order-in- 
Council  of  21st  July,  1908,  in  virtue  of  the  provisions  of  the  Identifica- 
tion of  Criminals  Act,  B.S.C.  1906,  ch.  149,  the  use  ot  the  system  of 
identification  known  as  the  *'  finger  prints,"  was  sanctioned,  and  all  the 
provisions  of  that  Act  were  made  applicable  to  the  said  system,  1917 
Can.  Stat,  clxi  (Orders-in-Council,  50  Can.  Gazette,  3484). 

By  Order-in-Council  of  20th  March,  1911,  the  process  or  operation  of 
photographing  was  sanctioned  as  an  additional  means  of  identification 
for  the  purposes  of  the  Criminals  Identification  Act  (Can.  Stat.  1898, 
and  B.S.C.  1906,  chi  149).  Can.  Stat.  1917,  clxi  (Orders-in-Oouneil,  50 
Can.  Gazette,  3484). 

Certificate  of  former  trial  upon  (rial  of  indictment  for  perjury. 

979.  A  certificate  containing  the  substance  and  effect  only, 
omitting  the  formal  part,  of  tlie  indictment  and  trial  for  any 
offence,  purporting  to  be  signed  by  the  clerk  of  the  court  or 
other  officer  having  the  custody  of  the  records  of  the  court 
whereat  the  indictment  was  tried,  or  among  which  such  indict- 
ment has  been  filed,  or  by  the  deputy  of  such  clerk  or  other 
officer,  shall,  upon  the  trial  of  an  indictment  for  perjury  or 
subornation  of  perjury,  be  sufficient  evidence  of  the  trial  of 
such  indictment  without  proof  of  the  signature  or  official  char- 
acter of  the  person  appearing  to  have  signed  the  same. 

Origin]— Sec.  691,  Code  of  1892;   B.S.C.   1886,  ch.   174,  sec.  225; 
32-33  Vict.,  Can.,  ch.  28,  sec.  11 ;  14-15  Vict.,  Imp.,  ch.  100,  see.  22. 
Proof  of  perjury  ehargel — Code  sees.  170-176. 

Evidence  of  coin  being  false  or  counterfeit 

r 

980.  When,  upon  the  trial  of  any  person,  it  becomes  neces- 
sary to  prove  that  any  coin  produced  in  evidence  against  such 
person  is  false  or  counterfeit,  it  shall  not  be  necessary  to  prove 
the  same  to  be  false  and  counterfeit  by  the  evidence  of  any 
moneyer  or  other  officer  of  His  ^Majesty's  mint,  or  other  person 
employed  in  producing  the  lawful  coin  in  His  Majesty's 
dominions  or  elsewhere,  whether  the  coin  counterfeited  is  cur- 
rent coin,  or  the  coin  of  any  foreign  prince,  state  or  country, 
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not  carrent  in  Canada,  but  it  shall  be  sufficient  to  prove  the 
same  to  Ke  false  or  counterfeited  by  the  evidence  of  any  witness. 

Origin]— Sec,  692,  Code  of  1892  j  R.S.C.  1886,  ch.  174,  sec.  229. 
Offences  relating  to  eopper  coinsi — See  sees.  2  (8),  546,  554-557,  559, 
561-569,  623-626,  955,  980-981,  1041. 

£Tideiice  on  praceedingfi  for  advertisliiff  covnterleit  money. 

981.  On  the  trial  of  any  person  charged  with  any  of  the 
offences  mentioned  in  sec.  569,  any  letter,  circular,  writing  or 
paper  offering  or  purporting  to  offer  for  sale,  loan,  gift  or  dis- 
tribution, or  giving  or  purporting  to  give  information,  directly 
or  indirectly,  where,  how,  of  whom  or  by  what  means  any  coun- 
terfeit token  of  value  may  be  obtained  or  had,  or  concerning  any 
similar  scheme  or  device  to  defraud  the  public,  shall  l)e  prima 
facie  evidence  of  the  fraudulent  character  of  such  scheme  or 
device. 

Origin]— Sec.  693,  Code  of  1892. 

Proof  of  proTions  eonTiction<— Certificate. 

982.'  A  certificate  containing  the  substance  and  effect  only. 
oiftitting  the  formal  part,  of  any  previous  indictment  arid  con- 
viction for  any  indictable  offence,  or  a  copy  of  any  summai7 
conviction,  purporting  to  be  signed  by  the  clerk  of  the  court  or 
other  officer  liaving  the  custody  of  the  records  of  the  court  before 
which  the  offender  was  first  convicted,  or  to  which  such  sum- 
mary conviction  was  returned,  or  by  the  deputy  of  such  clerk  or 
officer,  shall,  upon  proof  of  the  identity  of  the  person  of  the 
offender,  be  sufficient  evidence  of  such  conviction  without  proof 
of  the  signature  or  official  character  of  the  person  appearing  to 
have  signed  the  same. 

OrigM—Bec.  694,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  230. 

Application^ — It  has  been  donbted  whether  sec.  982  applies  to  any 
other  than  indictable  offences.  R.  v.  Leach,  17  O.L.R.  643,  14  Can. 
Cr.  Cas.  375. 

Proceedings  when  previous  conviction  charged  in  indictment] — Code 
sec.  963. 

Proof  of  identity] — ^A  certificate  of  the  previous  conviction  in  the 
same  locality  of  a  person  of  the  same  name  and  description  has  been 
held  to  be  some  evidence  of  identity.    R.  v.  Leach,  17  O.L.R«  643,  14 
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O.L.B.  375;  B.  y.  Batson,  ex  parte  Dogan,  32  N.B.B.  98,  12  Can.  Cr. 
Cas.  62  (N.B.) ;  B.  v.  Clark,  9  Can.  Cr.  Cas,  925,  15  Ont.  B.  49. 
As  to  the  Identification  of  Criminals  Act,  see  note  to  sec.  978. 

Proving  previoua  conviction  made  on  a  summary  trial] — ^A  copy  of 
a  conviction  on  summary  trial  under  Part  XVI  by  "a  magistrate"  as 
defined  by  Code  sec.  771  is,  by. sec.  794,  made  sufficient  evidence  when 
proved  to  be  a  true  copy  (or  when  certified  by  the  proper  officer  of  the 
court,  ex,  gr,  when  ft  judge  sits  as  a  magistrate  under  sec.  771)  to 
prove  a  conviction  for  the  oifence  mentioned  therein. 

Offends  after  previous,  conviction] — See  sees.  370,  375-377,  386  (2), 
465,  530,  533-535,  568,  694,  757  (3),  851,  963,  982,  1053.   1081. 

ETidenee  at  trial  for  chHd  nmrden 

983.  The  trial  of  any  woman  charged  with  the  murder  of 
any  issue  of  her  body,  male  or  ^female,  which  being  bom  alive 
would,  by  law,  be  bastard,  shall  proceed  and  be  governed  by  such 
and  the  like  rules  of  evidence  and  presumption  as  are  by  law  used 
and  allowed  to  take  place  in  respect  to  other  trials  for  murder. 

Orf^in]-^3ec.  697,  Code  of  1892. 

Proof  of  age  of  ehild  In  control  of  a  society*— Enlry  or  record. 

984.  To  prove  the  age  of  a  boy,  girl,  child  or  young  person 
for  the  purposes  of  sees.  211,  215,  242,  243,  245,  294,  301,  302. 
315  and  316,  any  entry  or  record  by  an  incorporated  society  or 
its  officers  having  had  the  control  or  care  of  the  boy,  girl,  child 
or  young  person  at  or  about  the  time  of  the  boy,  girl,  child  or 
young  person  being  brought  to  Canada,  if  such  entry  or  record 
has  been  made  before  the  alleged  offence  was  committed,  shall 
be  prima  fade  evidence  of  such  age. 

2.  In  the  absence  of  other  evidence,  or  by  way  of  corrobora- 
tion of  other  evidence,  the  judge,  or,  in  cases  where  an  offender 
is  tried  with  a  jury,  the  jury  before  whom  an  indictment  for  the 
offence  is  tried,  or  the  justice  tefore  whom  a  preliminary  inquiry 
thereinto  is  held,  may  infer  the  age  from  the  appearance  of  the 
boy,  girl,  child  or  young  person. 

Origin]— Sec.  701a,  Code  of  1892. 

Suh'Sec.  (2) — "  In  the  absence  of  other  evidence  "  as  to  age] — The 
proof,  if  any,  of  age  is  to  be  made  in  accordance  with  the  requirements 
of  provincial  law.    Canada  Evidence  Act,  B.S.C.  1906,  ch.  145,  sec.  35. 
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If  a  certificate  of  birth  is  put  in,  there  should  be  positive  identifica- 
tion with  the  person  certified.    B.  v.  Rogers,  10  Or.  App.  B.  217. 

Credit  may  be  given  the  evidence  of  the  child's  mother  even  if  she 
is  unable  to  state  the  year  of  the  child's  birth.  B.  v.  Pieco  [1917]  1 
W.W.B.  892  (Alta.) ;  B.  v.  Nicholls,  10  Cox  C.C.  475. 

If  a  parent  is  not  available  as  a  witness,  credit  may  be  given  the 
testimony  of  persons  who  had  known  the  child  from  infancy  or  early 
childhood.  B.  v.  Spera,  (1915)  34t  O.L.B.  530,  25  Can.  Cr.  Cas.  180; 
B.  v.  Cox,  [1898]  1  Q.B.  179,  67  L.J.Q.B.  293,  18  Oor  CO.  072. 

In  Martin  Hargreaves  Co.  v.  Wrigley,  30  W.L.B.  92  (Sttk.)>  it 
was  decided  that  on  a  defence  of  infancy  the  defendant  could  not  give 
evidence  .of  the  date  of  his  birth.  In  that  case  the  court  followed 
Haines  v.  Guthrie,  13  Q.B.B.  818.  And  see  B.  v.  Hauberg,  24  Can.  Cr. 
Cas.  297,  8  S.L.B.  239;  B.  v.  Farrell,  21  O.L.B.  540, 16  Can.  Cr.  Cas.  419. 

lUegol  sale  of  tobacco  to  juvenUeaJ — ^In  prosecutions  under  the 
Canada  Statute  of  1908,  entituled  An  Act  to  Bestrain  ihe  Use  of  To* 
bacco  by  Young  Persons,  the  provisions  of  sec.  984  of  the  Code  are  to 
apply  (7-8  Edw.  VII,  ch.  73,  sec.  7) ;  and  for  the  purposes  of  such  Act 
any  person  who  appears  to  the  justice  dealing  with  an  information  or 
complaint  thereunder  to  be  under  the  age  of  16  years,  shall  be  pre- 
sumed to  be  under  that  age,  unless  it  is  shown  by  evidence  that  he  is 
in  fact  over  that  age. 

Presence  of  gaming  Instrnments  proof  of  gambling  eharacter  of 
honoe* 

986.  When  any  cards,  dice,  balls,  counters,  tables  or  other 
instruments  of  gaming  used  in  playing  any  game  of  chance  or 
any  mixed  game  of  chance  and  skill  are  found  in  any  house, 
room  or  place  suspected  to  be  used  as  a  common  gaming  housC; 
and  entered  under  a  warrant  or  order  issued  under  this  Act,  or 
about  the  person  of  any  of  those  who  are  found  therein,  it  shall 
be  prima  f(icie  evidence,  on  the  trial  of  a  prosecution  under  sec. 
228  or  sec.  229,  that  such  house,  room  or  place  is  used  as  a 
common  gaming  house,  and  that  the  persons  found  in  the  room 
or  place  where  such  instruments  of  gaming  are  found  were 
playing  therein,  although  no  play  was  actually  going  on  in  the 
presence  of  the  officer  entering  the  same  under  such  warrant 
or  order,  or  in  the  presence  of  the  persons  by  whom  he  is 
accompanied. 

Origin^—Bec.  702,  Code  of  1892;  63-64  Vict,  Can.,  ch.  46;  Can. 
Btat.,  1918,  ch.  1^6,  sec.  4. 

Disorderly  house  cases'] — See  sees.  225-229,  986. 
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"  Common  gaming  house  "] — ^See  sees.  226,  228.  Sec.  985  doea  not 
apply  to  the  unlawful  sale  of  lottery  tickets  under  sec.  236.  B.  ▼.  Hong 
Guey,  12  Can.  Cr.  Cas.  366  (B.C.). 

"Common  betting  house"} — See  sees. .227,  228. 
'  "  Opium  Joint  "]— See  sees.  227a,  228. 

Search  order'\ — See  sees.  641,  642. 

Search  warrants  generally}— See  sees.  629,  629a,  630,  631,  635. 

Erldence  of  dlsorderlj  house, 

986.  In  any  prosecution  under  sec.  228  or  under  sec.  229  it 
shall  be  prima  facie  evidence  that  a  house,  room  or  place  is  a 
disorderly  house  if  any  constable  or  officer  authorized  to  enter 
any  house,  room  or  place  is  wilfully  prevented  from  or  obstructed 
or  delayed  in  entering  the  same,  or  any  part  thereof ;  and  if  any 
liouse,  room  or  place  is  found  fitted  or  provided  with  any  means 
or  contrivance  for  playing  any  game  of  chance  or  any  mixed 
game  of  chance  and  skill  or  betting  or  for  opium  smoking  6r 
inhaling,  or  with  any  device  for  concealing,  removing  or  destroy- 
ing  such  means  or  contrivance  it  shall  be  prinM  facie  evidence 
that  such  house,  room  or  place  is  a  common  gaming  house,  com- 
mon betting  hoi^^e  or  opium  joint  as  the  means  or  contrivance 
may  indicate. 

Origin}-— Bee.  703,  Code  of  1892;  63-64  Viet.,  Can.,  ch.  46,  wc;  3; 
Can.  Stat.,  1913,  ch.  13,  sec.  29;  Can.  Stat.,  1918,  ch.  16,  sec  5. 

Officer  *^ wilfully  prevented,  obstructed  or  delayed'^} — The  fact  that 
the  officer,  on  seeking  admittance  to  the  place  suspected,  finds  the  door 
locked,  does  not  constitute  a  wilful  prevention,  obstruction  or  delay  of 
his  entrance  sufficient  to  raise  the  prima  fade  presumption  created  by 
sec.  986;  the  presumption  is  created  only  when  something  active  is  done 
amounting  io  a  wilful  obstruction  or  prevention.  B.  v.  Jung  Lee  (No  2) 
22  Can.  Cr.  Cas.  64,  25  O.W.R.  63. 

In  order  to  invoke  the  first  part  of  sec.  986  as  to  obstructing  the 
entry  of  an  officer,  there  would  have  to  be  evidence  that  the  officer  was 
"  authorized  to  enter  "  and  that  at  the  moment  of  obstraction  or  delay 
there  was  knowledge  that  the  person  obstructed  or  delayed  was  an  officer. 
B.  V.  Hung  Gee,  4  W.W.B.  1128.  As  to  the  substantive  offence  of  wil- 
fully obstructing  an  o^cer  entering  any  disorderly  house  when  "duly 
authorized  to  enter,"  see  see.  230. 

House,  etc.,  found  fitted  or  provided} — There  may  be  some  doubt  as 
to  whether  the  second  part  of  sec.  986  appliea  to  a  house,  room,  or 
place  "  found  "  with  the  contrivances  referred  to  except  upon  the  occa- 
sion of  some  constable  or  officer  having  authority  to  enter  such  as  is 
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contemplated  in  the  first  part  of  the  section.  But  an  entry  by  a  con- 
stable into  a  store  at  a  time  when  the  public  generally  were  free  to 
enter,  appears  to  have  been  considered  sufficient  in  B.  v.  O'Meara,  34 
O.L.B.  467,  25  Can.  Cr.  Gas.  16,  although  he  had  no  search  order  (sec. 
641  )y  or  search  warrant  (sees.  629-630).  See  also  R.  v.  Jung  Lee,  22 
Can.  Cr.  Cas.  64,  25  O.W.E.  63. 

Krideiice  of  gaming  in  stocks  or  merchandise. 

087.  Whenever,  on  the  trial  of  a  person  charged  with  mak- 
ing an  agreement  for  the  sale  or  purchase  of  shares,  goods,  wares 
or  merchandise  in  the  manner  set  forth  in  sec.  231,  it  is  estab- 
lished that  the  person  so  charged  has  made  or  signed  any  such 
contract  or  agreement  of  sale  or  purchase,  or  has  acted,  aided 
or  abetted  in  the  making  or  signing  thereof,  the  burden  of 
proof  of  the  bona  fide  intention  to  acquire  or  to  sell  such  shares, 
goods,  wares  or  merchandise,  or  to  deliver  or  to  receive  delivery 
thereof,  as  the  case  may  be,  shall  rest  upon  the  person  so  charged. 

Off^in]-— Sec.  704,  Code  of  1892. 

Kfidenoe  of  stealing  ores  or  minerals. 

988.  In  any  prosecution,  proceeding  or  trial  for  stealing 
ores  or  minerals  the  possession,  contrary  to  the  provisions  of  any 
law  in  that  behalf,  of  any  smelted  gold  or  silver,  or  any  gold- 
bearing  quartz,  or  any  unsmelted  or  otherwiee  unmanufactured 
gold  or  silver,  by  any  operator,  workman  or  labourer  actively 
engaged  in  or  on  any  mine,  shall  be  prima  facie  evidence  that 
the  same  has  been  stolen  by  him. 

Ori^iw]— Sec.  707,  Code  of  1892,  B.S.C.  1886,  eh.  164,  sec.  30. 

Evidence  of  property  in  cattle^ — Possession  of  eftttle  wjtii  .bcand<— 
Prima  facie  evidence  of  theft 

989.  In  any  criminal  prosecution,  proceeding  or  trial,  the 
presence  upon  any  cattle  of  a  brand  or  mark,  which  is  duly 
recorded  or  registered  under  the  provisions  of  any  Act,  ordin- 
ance or  law,  shall  be  prima  facie  evidence  that  such  cattle  are 
llie  property  of  the  registered  owner  of  such  .brand  or  mark. 

2.  When  a  person  is  charged  with  theft  of  cattle,  or  with  an 
offence  under  paragraph  (a)  or  paragraph  (h)  of  sec.  392,  re- 
specting cattle,  possession  by  such  person  or  by  others  in  hjs 
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employ  or  on  his  behalf  of  such  cattle  bearing  such  a  brflcad  or 
mark  of  which  the  person  charged  is  not  the  registered  owner, 
shall  throw  upon  the  accused  the  burden  of  proving  that  such 
cattle  came  lawfully  into  his  possession  or  into  the  possession  of 
such  others  in  his  employ  or  on  his  behalf,  unless  it  appears 
that  such  possession  by  others  in  his  employ  or  on  his  behalf 
was  without  his  knowledge  and  without  his  authority,  sanction 
or  approval. 

Orifirin]— Compare  sec.  707a,  Code  of  1892;  1  Edw.  VII,  Can.,  eii. 
42,  sec.  2;  63-64  Vict.,  Can.,  ch.  46. 

Registered  cattle  brands  as  evidcTice} — Code  sec.  989,  as  to  cattle 
brands,  is  intended  specially  for  the  protection  of  cattle  owners  iu 
ranching  districts  where  cattle  run  at  large,  and  to  prevent  the  appro- 
priation and  re-branding  of  stray  cattle  by  other  ranehers.  Where  tlie 
evidence  shows  that  the  accused  stockman  appropriated  and  re-brandeO 
with  his  own  brand  a  stray  three-year-old  steer  on  which  appeared  the 
brand  of  another  rancher,  and  turned  the  stray  steer  into  his  own  herd 
on  his  home  range,  there  is  such  proof  of  possession  of  the  animiJ  as 
throws  upon  the  accused  the  onus  under  Code  sec.  989  of  proving  on  a 
charge  of  stealing  the  steer  that  the  same  came  mto  hit  poaBessioD 
lawfully.    B.  v.  Dubois,  15  Can.  Cr.  Cas.  485,  15  W.L.B.  238. 

On  the  trial  for  the  theft  of  certain  cattle,  the  brands  upon  whichif 
had  been  obliterated,  evidence  that  the  brands  upon  other  cattle  had. 
been  similarly  obliterated  and  that  the  prisoner  had  in  his  posaesai^j 
branding  irons  adapted  to  causing  an  obliteration  of  the  chameter 
found,  was  admissible.  B.  v.  CoUyns,  3  Terr.  L.B.  82,  4  Can.  Cr.  Cas. 
672 ;  and  see  B.  v.  Forsythe,  4  Terr.  L.B.  398,  5  Can.  Cr.  Cas.  475* 

Theft  of  animals} — Code  sees.  345,  350,  369,  370,  953. 

Fraudulently  taking  cattle  found  astray} — Code  sees.  392,  953. 

Kridenee   of   property   In    timber. — Timber   making. — Prima  facie 
eyidenee, 

990.  In  any  prosecution,  proceeding  or  trial  for  any  oflEence 
nnder  sec.  394,  if  any  timber,  mast,  spar,  saw-log,  shingle  bolt 
or  other  description  of  lumber  is  marked  with  a  timber  mark 
duly  registered  under  the  provisions  of  The  Timber  Marking  Act, 
chapter  72  of  the  Revised  Statutes,  1906,  or  The  Forest  Act  of  the 
Statutes  of  British  Columbia  of  1912,  such  mark  shall  be  prima 
facie  evidence  that  such  timber,  mast,  spar,  saw-log,  shingle  bolt 
or  other  description  of  lumber  is  the  property  of  the  registereii 
owner  of  such  timber  mark. 
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2,  Possession  by  the  accused,  or  by  others  in  his  employ  or 
on  his  behalf,  of  any  such  timber,  mast,  spar,  saw-log,  shingle 
bolt  or  other  description  of  lumber  so  marked  shall,  in  all  cases^ 
throw  upon  him  the  burden  of  proving  that  such  timber,  mast, 
spar,  saw-log,  shingle  bolt  or  other  description  of  lumber  came 
lawfully  into  his  possession^  or  into  the  possession  of  such  others 
in  his  employ  or  on  his  behalf. 

Origin]— Sea,  708,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  228. 

Evidence  of  enlistment  In  eases  as  to  pnblle  storesv^-Presamptlon 
when  accused  a  dealer  In  stores. 

991.  In  any  prosecution,  proceeding  or  trial  under  sees.  433 
to  437  inclusive  for  offences  relating  to  public  stores,  proof  that 
any  soldier,  seaman  or  marine  was  actually  doing  duty  in  His 
Majesty's  service  shall  be  prima  facie  evidence  that  his  enlist- 
ment, entry  or  enrolment  has  been  regular. 

2.  If  the  person"  charged  with  the  offence  relating  to  public 
stores  mentioned  in  sec.  435  was,  at  the  time  at  which  the  offence 
is  charged  to  have  been  committed,  in  His  Majesty's  service  or 
employment,  or  a  dealer  in  marine  stores,  or  a  dealer  in  old 
metals,  knowledge  on  his  part  that  the  stores  to  which  the  charge 
relates  bore  the  marks  described  in  sec.  432  shall  be  presumed 
until  the  contrary  is  shown. 

Origin]— Sec.  709,  Code  of  1892. 

Offences  relating  to  public  stores} — See  sees.  2  (28),  2  (34),  433-437, 
636. 

Erldence  in  cases  of  frandnlcnt  marks  on  merchandise. 

992.  In  any  prosecution,  proceeding  or  trial  for  any  offence 
under  Part  VII  relating  to  fraudulent  marks  on  merchandise, 
if  the  evidence  relates  to  imported  goods,  evidence  of  the  port  of 
shipment  shall  be  prima  facie  evidence  of  the  place  or  country 
in  which  the  goods  were  made  or  produced. 

Origin]— Sec.  710,  Code  of  1892;  51  Vict.,  Can.,  ch.  41,  sec.  13. 
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Proceedlngrs  against  recehers  of  stolen  goods. — Possession  of  otiier 
stolen  property*— Notice  prior  to  triaL — Contents  of  notice. 

883.  When  proceedings  are  taken  against  any  person  for 
having  received  goods  knowing  them  to  be  stolen,  or  for  having 
in  hi^  possession  stolen  property,  evidence  may  be  given,  at  any 
stage  of  the  proceedings,  that  there  was  found  in  the  possession 
of  such  person  other  property  stolen  within  the  preceding  period 
of  twelve  months,  and  such,  evidence  may  be  taken  into  consider- 
ation for  the  purpose  of  proving  that  such  person  knew  the 
property  which  forms  the  subject  of  the  proceedings  taken  against 
him  to  be  stolen,  if  not  less  than  three  days'  notioe  in  writing 
has  been  given  to  the  person  acccusefi  that  proof  is  intended 
to  be  given  of  such  other  property,  stolen  within  the  preceding 
period  of  twelve  months,  having  been  found  in  his  possession. 

2.  Such  notice  shall  specify  the  nature  or  description  of  such 
other  property,  and  the  person  from  whom  the  same  was  stolen. 

Ori/7wi]— Sec.  716,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec  203; 
34-35  Vict.,  Imp.,  ch.  112,  sec.  19.  Compare  Larceny  Act,  1916,  Imp., 
6-7  Geo.  V,  ch.  50,  sec.  43. 

Beeeiving  stolen  goods;  gMng  evidence  of  finding  other  stolen  goods 
within  the  previous  twelve  months'\ — Sec  399  deals  with  the  offence  of 
receiving,  i.e.,  the  punishment  for  (with  guilty  knowledge)  receiving  or 
retaining  in  his  possession  "anything  obtained  by  any  offence  punishable 
on  indictment."  Sec.  993  is  limited  to  the  receiving  or  retaining  of 
stolen  goods  or  property  and  so  seems  to  exclude  the  class  of  cases  which 
are  not  made  statutory  theft  although  punishable  in  like  manner  as 
theft  under  various  Code  provisions. 

It  has  been  held  under  a  similar  clause  in  the  English  Larceny  Act, 
1916  (6-7  Geo.  V,  Imp.,  ch.  50,  sec.  43,  sub-sec  1  (a)  ),  that  on  giving 
evidence  of  the  finding  of  other  stolen  property  in  possession  within  the 
limited  time,  all  the  facts  may  be  brought  out  which  would  be  relevant 
if  such  other  property  were  the  subject-matter  of  the  charges  being 
tried.  R.  v.  Smith,  (1918)  87  L.J.K»B.  1028.  Sudh  evidence  was  given 
also  in  R.  v.  Girod,  70  J.P.  514,  22  Times  L.R.  720,  without  any  question 
being  raised. 

If  there  is  evidence  that  the  property  was  stolen,  it  has  to  be 
tendered  before  the  defence  has  to  give  an  answer.  R.  v.  Ballard  (1916) 
12  Cr.  App.  R.  1  at  5. 

Sec.  993  does  not  apply  to  admit  proof  in  respect  of  other  propcrty 
stolen  within  the  twelve  months  and  disposed  of  by  the  prisoner;  it 
must  be  found  in  his  possession  at  the  time  when  he  was  found  in  pos- 
session of  the  property  in  respect  of  which  the  charge  is  laid;  R.  v. 
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Carter  (1884),  12  Q.B.D.  622,  53  L^.M.C.  96,  15  Cox  C.C.  448;  R.  v. 
Drage  (1878),  14  Cox  85;  although  other  stolen  property  could  be  shown 
to  have  been  di&posed  of  by  kim  within  that  period  at  Half  its  value. 
B.  V.  Drage  (1878),  14  Cox  C.C.  85. 

Apart  from  the  provisions  of  this  section  other  instances  of  receiving 
similar  goods  which  Had  been  stolen  from  the  same  party  may  be  proved. 
B.  V.  Dunn  (1826),  1  Mood.  C.C.  146;  B.  v.  Davis  (1833),  6  C.  &  P. 
177;  B.  V.  Nicholls  (1858),  1  F.  &  F.  51. 

'Receiving  stolen  property]— See  sees.  399-403,  849,  954,  993,  994. 

ReceWlng  stolen  goods*— Possession*— Guilty  knowledge^— PreTlons 
conviction. — ^Notice  prior  to  trial* 

0&4.  When  proceedings  are"  taken  against  any  person  for 
having  received  goods  knowing  them  to  be  stolen,  or  for  having 
in  his  possession  stolen  property,  and  evidence  has  been  given 
that  the  stolen  property  has  been  found  in  his  possession,  then 
if  snch  person  has,  within  five  years  immediately  preceding,  been 
convicted  of  any  offence  involving  fraud  or  dishonesty,  evidence 
of  such  previous  conviction  may  be  given  at  any  stage  of  the 
proceedings,  and  may  be  taken  into  consideration  for  the  purpose 
of  proving  that  the  person  accused  knew  the  property  which 
was  proved  to  be  in  hie  possession  to  have  been  stolen,  if  not 
less  than  three  days'  notice  in  writing  has  been  given  to  the 
person  aceused  that  proof  is  intended  to  be  given  of  such  previous 
conviction. 

2.  It  shall  not  be  necessary  for  the  purpose  of  this  section, 
.  to  charge  in  the  indictment  the  previous  conviction  of  the  person 
so  accused. 

Ori^fn]— Sec.  717,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  204: 
Prevention  of  Crimes  Act,  1871  Imp.,  34-35  Vict.,  ch.  112,  sec.  19;  32-33 
Vict.,  Imp.,  ch.  99,  sec.  11. 

Previous  conviction  of  receiver  as  evidence] — Proof  of  a  previous 
conviction  in  the  terms  of  see.  994  is  not  conclusive  as  evidence  that  the 
prisoner  knew  the  goods  had  been  stolen,  but  is  merely  a  circumstance  to  be 
taken  into  consideration  in  conjunction  with  other  evidence  tending  to 
prove  guilty  knowledge.  B.  v.  Davis,  (1870)  L.B.  1  C.C.B.  272,  11  Cox 
C.C.  578. 

Receiving  stolen  property]— See  sees.  399-403,  849,  954,  993,  904. 
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Evidence  taken  apart  from  Trial, 

Kfldence  of  person  dangeronsly  ill  may  be  taken  under  coflunisslaB. 

995.  Whenever  it  is  made  to  appear  at  the  instance  of  the 
Crown,  or  of  the  prisoner  or  defendant,  to  the  satisfaction  of  a 
judge  of  a  superior  court,  or  a  judge  of  a  county  court  having 
criminal  jurisdiction,  that  any  person  who  is  dangerously  ill, 
and  who,  in  the  opinion  of  some  licensed  medical  practitioner, 
is  not  likely  to  recover  from  such  illness,  is  able  and  willing  to 
give  material  information  relating  to  any  indictable  offence,  or 
relating  to  any  person  accused  of  any  such  offence,  such  judge 
may,  by  order  under  his  hand,  appoint  a  commissioner  to  take 
in  writing  the  statement  on  oath  or  affirmation  of  such  person. 

2.  Such  commissioner  shall  take  such  statement  and  shall 
subscribe  the  same  and  add  thereto  the  names  of  the  persons,  if 
any,  present  at  the  taking  thereof,  and  if  the  deposition  relates 
to  any  indictable  offence  for  which  any  accused  person  is  already 
committed  or  bailed  to  appear  for  trial,  shall  transmit  the  same, 
with  the  said  addition,  to  the  proper  officer  of  the  court  at  which 
such  accused  person  is  to  be  tried. 

3.  In  every  other  case  he  shall  transmit  the  same  to  the  clerk 
of  the  peace  of  the  county,  division  or  city  in  which  he  has  taken 
the  same,  or  to  such  other  officer  as  has  charge  of  the  records 
and  proceedings  of  a  superior  court  of  criminal  jurisdiction  in 
such  county,  division  or  city. 

4.  Such  clerk  of  the  peace  or  other  officer  shall  preserve  the 
same  and  file  it  of  record,  and  upon  the  order  of  the  court  or  a 
judge  transmit  the  same  to  the  proper  officer  of  the  court  where 
the  same  shall  be  required  to  be  used  as  evidence. 

Origin]— Sec.  681,  Code  of  1892;  R.S.G.  1886,  ch.  174,  sec.  220; 
30-31  Vict.,  Imp.,  ch.  35,  sec.  6. 

Failure  to  take  exception  before  commissioner] — It  is  the  duty  of 
the  presidiiig  judge  at  a  criminal  trial  to  allow  only  admissible  evidence 
to  go  to  the  jury.  Where  evidence  has  been  taken  on  commission  before 
the  trial  the  mere  fact  of  an  omission  to  object  before  the  commissioner 
cannot  impair  this  rule.  B.  v.  Hawkes  (1915)  9  W.W.B.  445,  25  Can. 
Cr.  Cas.  29,  32  W.L,B.  720  (Alta.). 
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Notice  of  readifhg  depositions  taken  under  sec.  9951 — Code  sec.  998. 
Unless  written  notice  is  g^yen  the  deposition  cannot  be  read  at  the  trial. 
B.  V.  Shurmer,  5  L.J.M.C.  153;  B.  v.  Quigley,  18  L.T.N.8.  211. 

Preliminary  proofs  to  admit  depositions  at  triall — Code  sec.  998. 

Presenee  of  prisoner  when  takingr  deposition  of  person  dangreronslj 
IlL 

906.  Whenever  a  prisoner  in  actual  custody  is  served  with 
or  receives  notice  of  an  intention  to  take  the  statement  mentioned 
in  the  last  preceding  section  the  judge  who  has  appointed  the 
commissioner  may,  by  an  order  in  writing,  direct  the  officer  or 
other  person  having  the  custody  of  the  priw)ncr  to  convey  him 
to  the  place  mentioned  in  the  said  notice  for  the  purpose  of  being 
present  at  the  taking  of  the  statements;  and  such  oflBcer  or 
other  person  shall  convey  the  prisoner  accordingly,  and  the 
expenses  of  suoh  conveyance  shall  be  paid  out  of  the  funds 
applicable  to  the  other  expenses  of  the  prison  from  which  the 
prisoner  has  been  conveyed. 

Ort^in]— Sec.  682,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  221. 

Efldenee  may  be  taken  oat  of  Canada  under  commission. — Bnies  and 
practice  same  as  In  other  eases, 

897.  Whenever  it  is  made  to  appear,  at  the  instance  of  the 
Crown,  or  of  the  prisoner  or  defendant,  to  the  satisfaction  of 
the  judge  of  any  superior  court,  or  the  judge  of  a  county  court 
having  criminal  jurisdiction,  that  any  person  who  resides  out 
of  Canada  is  able  to  give  material  information  relating  to  any 
indictable  offence  for  which  a  prosecution  is  pending,  or  relating 
to  any  person  accused  of  such  offence,  such  judge  may,  by  order 
under  his  hand,  appoint  a  commissioner  or  commissioners  to 
take  the  evidence,  upon  oath,  of  such  person. 

2.  Until  otherwise  provided  by  rules  of  the  court,  the  practice 
and  procedure  in  connection  with  the  appointment  of  commis- 
sioners, under  this  section,  the  taking  of  depositions  by  such 
commissioners,  and  the  certifying  and  return  thereof,  and  the 
use  of  such  depositions  as  evidence,  shall  be  as  nearly  as  prac- 
ticable the  same  as  those  which  prevail  in  the  respective  courts 
in  connection  with  like  matters  in  civil  causes. 
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3.  The  depositions  taken  by  such  commissionerB  may  be  nsed 
as  evidence  at  the  trial. 

4.  Subject  to  such  rules  of  court  or  to  the  practice  or  procedure 
aforesaid,  such  depositions  may,  by  the  direction  of  the  presidio^ 
judge,  be  read  in  evidence  before  the  grand  jury. 

Origin]— 63-6^  Vict.,  Can.,  ch.  46,  sec.  3;  58-59  Vict.,  Can.,  ch.  40. 
sec.  1;  sec.  683,  Code  of  1892;  53  Vict.,  Can.,  ch.  37,  sec.  23. 

Commission  to  take  evidence  out  of  Canadal — A  commission  may  be 
ordered  to  examine  witnesses  ex  juris  if  the  judge  is  satisfied:  (1)  That 
they  reside  out  of  Canada;  (2)  That  they  are  able  to  give  material 
information  on  behalf  of  the  accused  relating  to  the  offence  for  which 
they  have  been  committed  for  trial;  (3)  That  it  is  highly  improbable 
that  any  of  them  will  voluntarily  attend  the  trial  to  give  evidence.  E.  t. 
Roblin,  (1916)  26  Can.  Cr.  Cas.  222,  26  Man.  R.  97. 

The  application  of  the  procedure  in  civil  cases  by  the  second  sub- 
section does  not  confer  a  like  right  of  appeal  as  in  civil  cases  from  the 
order  appointing  the  commissioners.  B.  v.  Johnson,  (1892)  2  B.C.R.  87. 
A.ny  evidence  taken  under  commission  may  be  objected  to  at  the  trial 
on  the  ground  of  the  irregularity  of  tlic  commissioners'  appointment. 
Ibid. 

Foreign  comviission'] — An  order  for  a  commission  to  take  the  evi- 
dence of  any  person  residing  out  of  Canada  who  is  able  to  give  material 
information  relating  to  an  indictable  offence,  or  relating  to  any  person 
accused  thereof,  may  ordinarily  be  made  any  time  after  an  information 
is  laid  charging  such  offence,  and  such  evidence  may  be  used  at  any 
stage  of  the  inquiry  at  which  evidence  may  be  given.  Sach  order  oaght 
to  provide  that  the  commission  be  returned  to  the  court  out  of  which  it 
issues,  and  ought  not  to  limit  the  use  of  the  evidence.  B.  v.  Chetw^nd 
(1891),  23  N.S.E.  332;  B.  v.  Gibson,  16  Ont.  B.  704;  B.  v.  Verral,  17 
P.R.  61,  Ont.    R.  V.  Verral,  16  P.B.  444  (Ont.). 

A  commission  to  take  the  evidence  of  witnesses  abroad  in  a  libel 
prosecution  is  properly  ordered  at  the  trial  where  the  evidence  relates 
wholly  to  a  plea  of  justification  just  entered  of  record.  B.  v.  Nicol 
(1898),  5  Can.  Cr.  Cas.  31   (B.C.). 

An  order  for  a  commission  to  take  evidence  in  a  libel  case  should 
not  be  made  before  plea.    B.  v.  Nicol,  supra. 

A  foreign  commission  will  not  be  denied  the  accused  held  on  a 
serious  charge  if  it  seems  probable  that  the  refusal  would  deprive  him 
of  evidence  to  support  the  defence.  B.  v.  Bispa  (1915)  26  Can.  Cr. 
Cas.  94,  9  O.W.N.  50. 

Where  the  application  is  by  the  Crown  to  take  viva  voce  testimony  in 
the  United  States  the  Crown  should  bear  the  reasonable  fees  and  expenses 
of  counsel  for  the  accused.  B.  v.  Guilmette  (1919)  30  Can.  Cr.  Cas. 
276  (Que.).     The  payment  may  be  recommended  in  the  formal  order, 

1306 


Trull  ISWl 

and  reservation  made  to  make  further  order  if  the  parties  fail  to  agree 
on  the  amount.  If  the  witness  "  resides  out  of  Canada/'  sec.  997  applies 
80  as  to  enable  the  court  to  order  that  his  evidence  be  taken  on  com- 
mitsior  In  Canada  while  he  is  temporarily  therein  as  well  as  to  take  the 
evidence  out  of  Canada.    B.  v.  Baakett,  6  Can.  Cr.  Cas.  61  (Ont.). 

Admission  on  Trial  of  Evidence  Previously  Taken- 

Deposition  of  person  dangerovsljr  ilL— Notice  of  Intention  to  read 
and  opportunity  of  cross-examination. 

998.  If  the  statement  of  a  sick  person  has  been  taken  by  a 
commissioner  as  provided  in  sec.  996,  and  upon  the  trial  of  any 
offender  for  any  offence  to  which  the  same  relates,  the  person 
who  made  the  statement  is  proved  to  be  dead,  or  if  it  is  proved 
that  there  is  no  reasonable  probability  that  such  person  will  ever 
be  able  to  attend  at  the  trial  to  give  evidence,  such  statement 
may,  upon  the  production  of  the  judge's  order  appointing  the 
commissioner,  be  read  in  jBvidence,  either  for  or  against  the  ac- 
cused, without  further  proof  thereof,  if  the  same  purports  to  be 
signed  by  the  commissioner  by  or  before  whom  it  purports  to  have 
been  taken,  and  it  is  proved  to  the  satisfaction  of  the  court  that 
reasonable  notice  of  the  intention  to  take  such  statement  was 
served  upon  the  person,  whether  prosecutor  or  accused,  against 
whom  it  is  proposed  to  be  read  in  evidence,  and  that  such  person 
or  his  counsel  or  solicitor  had,  or  might  have  had,  if  he  had 
chosen  to  be  present,  full  opportunity  of  cross-examining  the 
person  who  made  the  same. 

Origin]— Sec.  686,  Code  of  1892;  B.S.C.  1886,  ch.  174,  sec.  220;  30-31 
Vict.,  Imp.,  ch.  35,  sec.  6. 

Written  thotice  ohligatoryl — See  note  to  sec.  995. 

Ileposltion  on  preliminary  Inqnlrj  may  be  read  In  evMence  In 
certain  events. 

999.  If  upon  the  trial  of  an  accused  person  such  facts  arc 
proved  upon  oath  or  affirmation  that  it  can  be  reasonably  inferred 
therefrom  that  any  person,  whose  evidence  was  given  at  any 
former  trial  upon  the  same  charge,  or  whose  deposition  has  been 
theretofore  taken  in  the  investigation  of  the  charge  against  such 
accused  person,  is  dead,  or  so  ill  as  not  to  be  able  to  travel,  or 
is  absent  from  Canada,  or  if  such  person  refuses  to  be  sworn 
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or  to  give  evidence,  and  if  it  is  proved  that  such  evidence  was 
given  or  such  deposition  was  taken  in  the  presence  of  the  person 
accused^  and  that  he  or  his  counsel  or  solicitor  if  present  had  a 
full  opportunity  of  cross-examining  the  witness,  then  if  the 
evidence  or  deposition  purports  to  be  signed  by  the  judge  or 
justice  before  whom  the  same  purports  to  have  been  taken,  it 
shall  be  read  as  evidence  in  the  proaecution,  without  further 
proof  thereof,  unless  it  is  proved  tiiat  such  evidence  or  deposition 
was  not  in  fact  signed  by  the  judge  or  justice  purporting  to 
have  signed  the  same. 

Origin]— 3-4  Geo.  V,  Can.,  ch.  13,  see.  80;  63-64  Vict,  Can.,  ch.  46, 
sec.  3;  sec.  687,  Code  of  1892;  32-33  Vict.,  Can.,  eh.  30,  sec  30;  In- 
dictable Offences  Act,  1848,  Imp.,  11-12   Vict.,  ch.  42,  sec.  17. 

Application] — Bo  far  as  sec.  999  makes  express  proyision  for  re- 
ceiving depositions  in  evidence,  it  supersedes  the  common  law.  B.  ▼. 
Snelgrove,  12  Can.  Cr.  Cas.  189. 

Evidence  given  at  any  former  trial  on'the  same  charge} — This  evi- 
dently refers  to  cases  in  which  a  new  trial  has  been  ordered.  See  under 
sees.  1018,  1021,  1022. 

Deposition  therefore  taken  in  the  investigation  of  the  oharge} — 
A  deposition  taken  before  a  justice  having  authority  to  hold  a  prelim- 
inary enquiry,  but  because  of  whose  illness  or  absence  the  enquiry 
had  to  be  taken  de  novo  before  another  justice,  will  be  included.  R. 
V.  De  Vidal,  9  Cox  C.C.  4. 

The  prior  deposition  must  have  been  taken  -in  the  investigation  of 
the  "charge  against  such  accused  person."  It  would  seem  that  sec.  999 
does  not  apply  at  all  to  depositions  at  coroners'  inquests;  R.  v.  Laurin, 
(No.  3),  5  Can.  Cr.  Cas.  548  (Que.)  ;  B.  v.  Graham,  2  Can.  Cr.  Cas. 
388 ;  the  coroner  not  being  a  "  judge  or  justice  "  (sec.  999)  even  if  the 
circumstances  are  such  that  it  could  be  said  that  the  coroner's  inquest 
was  an  investigation  of  a  charge  against  the  acccused   (sec.  999). 

A  coroner^s  court  is,  however,  a  criminal  court  and  a  court  of 
record.  R.  v.  Hendershott,  26  Cut.  R.  678  ;R.  t.  Hanmond,  29  Ont.  R. 
211;  R.  V.  Williams,  28  Ont.  R.  583;  Davidson  v.  Qarretl,  5  Can.  Cr. 
Cas.  200.  And  the  deposition  of  any  witness  at  the  coroner's  inqoeet 
may  be  used  in  cross-examination  of  that  witness  on  the  trial.  R.  v. 
Laurin  (No.  3),  5  Can,  Cr.  Cas.  548  (Que.);  R.  v.  CJiarlo,  1  Can.  Cr. 
Cas.  157  (Que.) ;  R.  v.  Hammond,  1  Can.  Cr.  Cas.  373. 

Witness  so  Hi  as  fMt  to  he  able  to  travel] — The  question  as  to 
whether  or  not  the  witness  is  unable  to  travel  must  in  the  main  be  left 
to  the  judgment  and  discretion  of  the  trial  judge.  R.  v.  Wellings 
(1878),  47  L.J.M.C.  100,  L.R.  3  Q.B.D.  42;  R,  v.  Stephenson  (1862), 
31  L.J.M.C.  145;  L.  &  C.  167. 
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Old  age  or  extreme  nervoufiness  of  the  witness  will  not  be  enough 
to  admit  the  prior  deposition  without  proof  of  illness.  B,  v.  Farrell, 
43  L.J.M.C.  94,  L.R.  2  C.C.R.  116;   R.  v.  Thompson,  13  Cox  C.C.  181. 

Preferably  the  evidence  of  illness  should  be  given  by  a  medical 
man,  but  other  evidence  may  be  accepted  as  its  equivalent,  where  it 
could  not  be  expected  that  medical  testimony  would  be  available.  R. 
v.Welton,  9  Cox  C.C.  296,  27  J.P.  24;  R.  v.  Ulmer,  4  Cox  C.C.  442; 
R.  V.  Bull,  12  Cox  C.C.  31 ;  R.  v.  Wicker,  18  Jur.  252. 

Proof  that  untness  is  absent  from  Canada} — The  proof  of  absence 
of  a  witness  from  Canada,  so  as  to  let  in  his  depositions  taken  on  the 
preliminary  enquiry  is  a  matter  of  reasonable  inference,  determined  by 
the  probabilities  of  the  case,  and  where  the  more  probable  conclusion 
is,  in  the  opinion  of  the  trial  judge,  that  the  witness  is  absent  from 
Canada,  and  there  is  anything  in  the  proof  before  him  pointing  to  it, 
the  court  of  appeal  will  not  interfere  with  his  finding  on  that  collateral 
issue.  B.  V.  Angelo  (1914),  6  W.W.B.  1303,  19  B.C.B.  261,  22  Can. 
Cr.  Cas.  304,  27  W.L.R.  108;  R.  v.  Forsythe,  4  Terr.  L.B.  398,  5  Can. 
Cr.  Cas.  475;  B.  v.  Pescaro,  1  B.C.R.  pt.  2,  p.  144;  R.  v.  Prank  (1913), 
22  Can.  Cr.  Cas.  100  (Que.);  B.  y.  Snelgrove,  39  N.S.R.  400,  12  Can. 
Cr.  Cas.  189;  R.  v.  Morgan  (1893),  2  B.C.  B.  329;  B.  ▼.  Nelson,  1  Ont. 
B.  500.  But  if  there  was  a  total  absence  of  evidence  or  manifestly 
not  sufficient  eyidence  from  which  to  infer  that  the  witness  was  away,  the 
court  of  appeal  might  interfere  if  of  opinion  that  there  had  been  a 
miscarriage  of  justice.  B.  v.  Angelo  (1914),  5  W.W.B.  1303,  1313  (per 
McPhillips,  J.  A.).  If  the  depositions  were  wrongly  admitted  and 
might  have  influenced  the  verdict,  the  principle  defined  in  B.  ▼.  Allen 
(1911),  41  S.C.B.  331,  would  apply.  B.  v.  Angelo,  supra,  at  1312.  And 
see  Cr.  Code  sec.  1019. 

It  is  not  necessary  that  a  witness  should  swear  positively  to  such 
absence.  To  require  positive  proof  would  almost  nullify  this  portion 
of  sec.  999  of  the  Code.  B.  v.  Deloe,  11  Can.  Cr.  Cas.  224  (N.S.). 
In  B.  V.  Trefry,  8  Can.  Cr.  Cas.  297,  the  facts  did  not  appear  to  justify 
a  reasonable  inference  of  continued  absence  in  a  foreign  country,  as  the 
absentee,  a  doctor,  might  have  changed  his  mind  and  returned  to 
Canada  in  the  interval  of  time  before  the  date  of  the  trial.  In  B.  v. 
Deloe,  11  Can.  Cr.  Cas.  224,  the  absent  witness  was  an  ordinary  sailor 
who  had  shipped  for  a  long  voyage  out  from  Canada,  and  who  was  not 
free  to  change  his  mind.  In  the  latter  case  Judge  Wallace,  of  Halifax, 
said:  "I  do  not  consider  that  the  decision  in  the  tsase  of  B.  ▼. 
McCullough,  8  Can.  Cr.  Cas.  278,  means  that  the  Crown  must  show  that 
the  absence  must  be  'permanent'  in  the  ordinary  sense  of  that  word, 
but  that  the  Crown  must  show  an  absence  to  continue  longer  than 
merely  a  few  days,  or,  in  other  words,  such  a  period  of  absence  as 
would  involve  an  obstruction  of  justice  if  the  trial  were  delayed  until 
the  expiration  of  the  absence." 

Deposition  "purporting  to  he  signed**} — ^In  order  that  sec.  999 
should  apply  to  make  admissible  at  the  trial  a  deposition  taken  at  the 
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preliminary  inquiry  of  a  witness,  since  deceased,  the  fact  that  the 
justice  signed  the  deposition  must  appear  from  the  document  itself  and 
cannot  be  proven  by  extrinsic  evidence.  At  a  preliminary  inquiry  ad- 
journments were  made  from  time  to  time,  and  the  justice,  after  entering 
the  adjournments  as  they  respectively  occurred,  signed  his  name  to 
each  adjournment  entry.  Except  for  a  general  heading  to  each  day*s 
proceedings,  there  was  no  caption  to  any  deposition,  and  there  were  no 
signatures  by  the  justice  other  than  those  mentioned.  It  was  held  that 
the  deposition  should  be  read  together  as  one  continuous  document,  bat 
tliat  what  appeared  on  the  document  was  not  sufficient  to  enable  the 
court  to  say  that  the  deposition  "  purported  to  be  signed "  by  the 
justice,  and  it  was,  therefore,  inadmissible  as  evidence  at  the  trial,  and 
a  conviction  based  thereon  was  quashed.  Bex  v.  Thompson,  7  Terr. 
Lt.R.  X88. 

There  is  nothing  said  in  sec.  999  as  to  the  time  when  the  evidence 
is  to  be  signed  by  the  judge,  and  there  is  no  reason  why  it  may  not  be 
signed  at  any  time  before  it  is  admitted  in  evidence;  it  need  not  be 
signed  at  the  time  when  or  inmiediately  after  it  is  taken.  B.  v.  Baugb 
(1917),  38  O.L.B.  559. 

It  was  held  in  B.  v.  Hamilton  (1898),  12  Man.  B.  354,  2  Can.  Cr. 
Cas.  390,  that  the  deposition  of  a  deceased  witness  may  be  used  in 
evidence  apart  from  sec.  999,  although  it  does  not  "purport  to  be 
signed  by  the  justices  by  or  before  whom  the  same  purports  to  have 
been  taken";  but,  where  it  is  not  admissible  by  virtue  of  sec.  999,  it 
must  be  affirmatively  shown  that  all  the  formalities  required  to  l>e 
observed  in  taking  depositions  have  been  complied  with. 

Full  opportunity  to  cross-examinel — The  expressions  "  entitled  to 
cross-examine "  and  "  full  opportunity  to  cross-examine,"  as  used  in 
sees.  682  and  999,  imply  for  the  accused  the  right  to  hear  the  evidence 
delivered  in  his  presence,  to  catch  the  words  as  they  fall  from  the  lips  of 
the  witness,  and  to  mark  his  expression  and  demeanor  while  testifying. 
B,  V.  Lepine  (1900),  4  Can.  Cr.  Cas.  145  (Que.).  When  depositions 
in  a  preliminary  enquiry,  to  which  the  accused  was  not  a  party,  and, 
consequently,  taken  in  his  absence,  are  read  to  the  same  witness  in  a 
case  against  the  accused,  and  the  witness,  after  being  sworn  in  the 
presence  of  the  accused,  either  affirms  that  his  former  deposition  con- 
tains the  truth,  or  makes  corrections,  as  the  case  may  be,  and  then 
affirms  its  truth  as  corrected,  the  prosecutor,  being  then  given  per- 
mission to  ask  further  questions,  and  the  accused  to  cross-examine,  such 
proceeding  does  not  afford  the  accused  the  full  and  complete  opportunity 
to  cro8s-e;iamine  contemplated  by  law;  B.  v.  Lepine,  supra;  where  there 
has  been  no  consent  to  that  mode  of  procedure.     See  note  to  sec.  978. 

Unless  there  has  been  a  full  opportunity  to  cross-examine,  the  deposi- 
tion is  not  admissible.  R,  v.  Mitchell  (1892),  56  J.P.  218,  17  Cox 
C.C.  503;  B.  v.  Prestridge  (1881),  72  L.T.N.  93. 

Waiver  of  formalities  in  proving  deposiiioni — It  is  not  competent 
for  a  prisoner,  at  whose  request  evidence  has  been  admitted,  especially 
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where  that  evidence  would  have  been  properly  received  if  an  affidavit 
had  been  filed  proving  that  the  witnesses  were  absent  or  unable  to  attend, 
afterwards  to  obtain  a  new  trial  upon  the  ground  that  the  evidence 
was  improperly  admitted.  R.  v.  Hogue,  39  O.L.B.  427,  28  Can.  Cr. 
Gas.  419. 

Where  on  a  preliminary  inquiry  before  a  magistrate  the  witnesses 
were  sworn  by  him  and  were  then  taken  into  another  room  and  their 
evidence  in  chief  taken  by  a  stenographer  and  not  in  the  presence  of 
a  magistrate,  suoh  depositions  are  illegally  taken,  akhough  the 
prisoner's  counsel  had  the  opportunity  of  afterwards  cross-examining 
the  witnesses  before  the  magistrate.  B.  v.  Trayjior  (1901),  10  Que. 
Q.R  63,  4  Can.  Cr.  Cas.  410;  R,  v.  Watts,  33  L.J.M.C.  63.  The 
objection  to  the  irregularity  is  not  waived  by  the  croBs-examinatiob  of 
tlie  witnesses  on  the  prisoner's  behalf  on  their  return  to  the  magistrate's 
presence,  if  the  objection  is  taken  by  the  prisoner's  eounsel  before  he 
proceeds  to  cross-examine.     K,  v.  Traynoir,  supra. 

Failure  of  counsel  for  the  accused  to  attend  on  an  adjourned  enquiry 
to  continue  the  cross-examination  of  the  accused,  which  hhs  been  inter- 
ropted  by  the  adjoummwt  of  a  previous  hearing,  is  not  a  waiver  of 
the  ri|^t  to  continue  the  cross-examinatioin  when  the  witness  may  be 
available  if  the  witness  was  not  in  fact  present  at  the  adjourned  hear- 
ing. R.  V.  Trevane  (1902),  4  O.L.R.  475,  6  Can.  Cr.  Cas.  124.  The 
magistrate  should  not,  under  such  circumstances,  obtain  the  signature 
of  the  absent  witness  to  the  incomplete  examination,  in  the  absence  of 
the  accused;  and,  if  he  does  so,  such  deposition  is  not  admissible  at  the 
subsequent  trial  on  proof  that  the  witness  is  too  ill  to  attend.  R.  v. 
Trevane,  supra;  R.  v.  Mitchell  (1892),  56  J.P.  218,  17  Cox  C.C.  503; 
R.  V.  Prestridge,  72  L.T.N.  93. 

Depositions  may  be  ased  in  trial  for  other  offences. 

1000.  Depositions  taken  in  the  preliminary  or  other  investi- 
gation of  any  charge  against  any  person  may  be  read  as  evidence 
in  the  prosecution  of  such  person  for  any  other  offence,  upon 
the  like  proof  and  in  the  same  manner,  in  all  respects,  as  they 
may,  according  to  law,  be  read  in  the  prosecution  of  the  offence 
with  which  such  person  was  charged  when  such  depositions 
were  taken. 

Origin]— Sec.  688,  CJode  of  1892. 

Statement  by  aeensed. 

1001.  The  statement  made  by  the  accused  person  before  the 
justice  may,  if  necessary,  upon  the  trial  of  such  person,  he  given 
in  evidence  against  him  without  further  proof  thereof,  unless 
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it  is  proved  that  the  jujstice  purporting  to  have  signed  the  same 
did  not  in  fact  sign  the  same. 

Origin}— Sea,  689,  Code  of  1892;  B.8.C.  1886|  eh.  174,  sec  22;i; 
32-33  Viet.,  Can.,  ch.  30,  see.  33;  Indictable  Offences  Act,  1848,  Imi).. 
see.  18. 

Defendant's  statement  not  under  oath] — The  statement  of  the 
accused  (not  under  oath)  taken  on  the  Code  statutory  form  20  under 
Code  sec  684,  upon  the  preliminary  enquiry,  is  that  to  which  referenro 
is  here  made.  When  the  statement  purports  to  be  signed  by  the  magis- 
trate, and  also  by  the  accused  if  he  will  (Code  form  20),  and  is  regular 
on  its  face,  it  may  be  given  in  evidence  without  further  proof.  R  v. 
Walebek,  4*  W.W.R.  501,  507,  21  Can,  Cr.  Cas.  130,  23  W.L.R.  931 
(8ask.).  If  the  defendant  did  not  understand  what  he  signed  or  the 
warning  given,  it  is  open  to  him  to  establish  that  fact,  and  the  signifi- 
cance of  the  statement  would  be  correspondingly  weakened.  R  t. 
Walebek  (1918),  4  W.W.R  601,  507,  21  Can.  Cr.  Cas.  130  (Sask.), 
per  Brown,  J. 

The  statement  may  be  taken  through  an  interpreter  where  the 
accused  is  a  foreigner  who  does  not  understand  English.  R  v.  Walebek 
(1913),  4  W.W.R  501,  21  Can.  Cr.  Cas.  130,  23  W.L.R.  931   (Sssk.). 

Although  the  magistrate's  record  of  proceedings  does  not  show  on  its 
face  that  a  statement  made  by  the  accused  to  him  in  answer  to  the 
charge  was  made  after  due  caution  in  accordance  with  sec.  684,  the 
fact  that  it  was  so  made  may  be  proved  at  the  trial  and  the  statement 
may  then  be  put  in  evidence  by  the  prosecution.  R.  v.  Kalabeen 
(1867),  1  B.C.R.,  pt.  1,  p.  1. 

It  seems  that  under  the  English  practice  the  trial  judge  nuiy  order 
the  statement  to  be  read  as  part  of  the  case  for  the  Crown  on  the 
application  of  the  defence  when  the  defence  is  calling  no  witnesses, 
and  so  preserve  the  right  of  counsel  for  the  accused  to  addreis  tk«  jai7 
last  (Code  944  (3)),  subject  to  the  right  of  reply  of  the  Attorney 
General  or  counsel  on  his  behalf  under  Code  see.  944.  Article  in  42 
8.J.  681. 

Formalities  of  taking  statement  of  accused  under  Form  20]— See 
Code  684. 

Accused  may  obtam  copy  of  his  statement  before  the  oommittwg 
magistrate] — See  sec.  691. 

Corroboration. 

Corroboration  necessary  in  certain  cases. 

1002.  No  person  accused  of  any  offence  under  any  of  the 
hereunder  mentioned  sections  shall  be  convicted  upon  the  evi- 
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dence  of  one  witness,  unless  such  witness  is  corroborated  in  some 
material  particular  by  evidence  implicating  the  accused: — 

(a)  Treason,  Part  II,  sec.  74; 

(ft)   Perjury,  Part  IV,  sec.  174; 

(c)  Offences  under  Part  V,  sees.  211  to  :320  inclusive- 

{d)  Procuring  feigned  marriage.  Part  VI,  sec.  309; 

(e)  Porgery,  Part  VII,  sees.  468  to  470  inclusive. 

Origin}— Sec.  684,  Code  of  1892,  as  amended  by  Code  Amendment 
Act,  1893,  56  Vict.,  Can.,  ch.  32,  seq.  1;  32-33  Vict.,  Can.,  eh.  19,  see,  54. 

For  specified  offe:nces  no  convicti4)n  "  upon  the  evidence  of  one  wit-, 
nes8  unless  wch  witness  is  corroborated",  etc.}— The  wording,  of  sec. 
1002  is  inartistic  in  saying  that  no  person  shall  be  convicted  upon  the 
evidence  of  one  witness,  unless  such  witness  is  corroborated,  etc.  The 
usual  corroboration  is  the  evidence  of  another  witness,  though  not  neces- 
sarily so  as  it  may  consist  of  documentary  evidence.  But  judicial  in- 
terpretation has  not  restricted  the  application  of  the  section  to  cases 
where  the  prosecution  depended  upon  oral  testimony  given  by  one 
person.  It  is  held  rather  to  mean  that  at  least  some  material  particular 
must  be  proved  by  evidence  in  addition  to  the  testimony  of  any  one 
witness  relied  upon  to  make  out  the  Crown's  case.  It  is  enough  if 
there  be  other  testimony  to  facts  from  which  the  tribunal  trying  the 
case,  weighing  them  in  connection  with  the  testimony  of  the  one  wit- 
ness,' may  reasonably  conclude  that  the  accused  committed  the  act 
with  which  he  is  charged.    B.  v.  Burr,  13  O.L.R.  485,  12  Can.  Cr.  Cas. 

Apart  from  the  Code,  facts  which  t^d  to  render  more  probable 
the  truth  of  a  witness's  testimony  on  any  material  point  are  admissible 
in  corroboration  thereof,  although  otherwise  irrelevant  to  the  issue, 
and  although  happening  before  the  date  of  the  fact  to  be  corroborated. 
Wflcox  v.  Gotfrey,  26  L.T.N.S.  481 ;  R.  v.  Rabinovitch,  23  Can.  Cr.  Cas. 
496  (Man.) ;  Gteen  v.  McLcod,  23  A.R.  (Ont.)  676. 

The  English  Perjury  Act,  1911  (1  and  2  Geo.  V,  ch.  6)  uses  the 
words  "A  person  shall  not  be  liable  to  be  convicted  soUly  upon  the  evi- 
dence  of  one  witness  as  to  the  falsity  of  any  statement  alleged  to  be 
false"  This  is  held  to  mean  that  there  cam  be  no  (conviction  on  the 
evidence  of  one  witness  alone;  there  must  be  one  witness  and  aome^ 
thing  else  in  addition.  Beading,  L.C.J.,  in  B.  v.  Threlfall  (1914),  10 
Cr  App  B  112.  Furthermore,  the  jury  is  entitled  ta  treat  a  letter 
written  by  the  accused  which  is  consistent  either  with  the  guUt  or  the 
innocence  of  the  accused,  accotding  to  the  meaning  which  may  be  taken 
therefrom  in  conjunction  with  surrounding  circumstances  a*  «  '»<^t  J^J- 
roborative  if  the  jury  could  draw  the  inference,  from  i*  that  it  pointed 
;:  his  guilt.  B.  v.  Threlfall  (1914),  10  Cr.  App.  B^  112;  «•  - ^--^ 
(1909),  73  J.P.  269;  2  Cr.  App.  B.  130;   B.  v.  Wilson   (1911),  6  Cr. 

App.  B.  125. 
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Corroboration  in  some  material  particular  implicating  the  accused]— 
Where  corroboration  of  a  witnefis  is  required  at  common  law  it  is  not 
requisite  that  it  shall  directly  implicate  the  aecuaed.  Section  1002  im- 
poses an  additional  condition  as  to  the  effect  of  such  evidence  which  must 
be  complied  with.  See  Rex  v.  Willis,  12  Cr.  App.  B.  16;  B,  v.  Pieco 
U917]  1  W.W.R.  892,  27  Can.  Cr.  Cas.  435. 

Evidence  in  corroboration  must  be  such  that  it  confirms  in  some 
material  particular  Hot  only  the  evidence  that  the  crime  has  be^i  com* 
mitted,  but  also  that  the  prisoner  committed  it.  The  test  is  the  same 
as  that  applicable  under  the  rule  of  practice  at  common  law  in  dealing 
with  the  evidence  of  an  accomplice.  R.  v.  Baskerville,  86  L.J.K.B.  28, 
[1916]  2  K.B.  658,  25  Cox  C.C.  524,  12  Cr.  App.  B.  81;  B.  v.  Gros 
bergei    (1909),  152  Cent,  Cr.  Court  261,  267. 

The  weight  or  value  of  such  corroboration  as  may  have  been  given 
is  for  the  jury,  and  the  case  should  not  be  withdrawn  from  them  unless 
the  judge  is  satisfied  that  it  is  absolutely  beyond  the  bounds  of  possi- 
bility to  find  corroboration.  B.  v.  Wiltshire  (1910),  152  Cent.  Cr. 
('ourt   Sess.  papers  543,   546. 

The  corroboration  required  by  sec.  1002  of  the  Code  may  result 
from  any  evidence  which  tends  to  give  certainty  to  the  contention  in 
support  of  which  it  is  advanced.  Peterson  y.  The  King,  [1917]  3 
W.W.B.  345,  55  S.C.B.  115,  28  Can.  Cr.  Cas.  332;  affirming  B.  v. 
Peterson,  [1917]  1  W.W.B.  600,  27  Can.  Cr.  Caa.  3  (Saak.);  B.  v. 
Scheller  (1914),  6  W.W.B.  261,.  27  W.L.B.  621,  7  Sask.  L.B.  239, 
24  Can.  Cr.  Cas.  1. 

Full  corroboration  is  not  required  by  sec.  1002;  B.  v.  Bannerman, 
43  U.C.Q.B.  547  (Out.);  B.  v.  Farrell,  1  Terr.  UK  166.  The  com 
plainant  only  needs  to  be  '*  corroborated  in  some  material  particulars 
by  evidence  implicating  the  accused."  B.  v.  Daun,  11  Can.  Cr.  Cas.  244. 
It  has  been  laid  down  that  where  there  are  several  issues  and  the 
statute  requires  "corroboration  by  some  material  evidence/'  it  does  not 
mean  corroboration  on  each  issue.  Parker  v.  Parker  (1881),  32  U.C. 
C.P.  113.  What  is  required  is  corroboration  in  some  material  respect 
that  will  fortify  and  strengthen  the  credibility  of  the  main  witness,  and 
.justify  the  evidence  being  accepted  and  acted  upon,  if  it  is  believed 
and  is  sufileient.  B.  v.  Daun,  12  OXJR.  227;  B.  v.  Wysc,  2  Terr.  L.B. 
103;  B.  v.  Vahey,  2  Can.  Cr.  Cas.  259  (Oat.),  The  corroboration  re- 
quired is  not  unlike  that  required  in  the  case  of  acoomplices.  B.  v. 
Daun,  11  Can.  Gr.  Caa.  244,  12  O.L.B.  227.  It  is  not  necessary  that 
there  should  be  oorroborative  evidence  as  to  the  very  fact;  It  is  enough 
that  there  shall  be  such  as  shall  confirm  the  jury  in  the  belief  that  the 
witness  is  speaking  the  truth.    B.  v.  Boyes,  IB.  &  S.  311,  320. 

Where  there  is  a  question  as  to  the  date  of  the  offence  it  maj  fre- 
quently happen  that  the  corroboration  would  be  afiplicable  as  to  one 
ilate  only,  and  would  disappear  If  the  jury  accepted  the  other  date. 
U.  V.  Wann  (1912),  7  Cr.  App.  B.  135. 
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Proof  of  opportunity  not  corroborative  by  itself] — Somo  extreme 
cases  under  which  some  remote  acts  have  been  held  to  be  corroborative 
.  are  to  be  found  in  decisions  under  the  English  Bastardy  laws,  but  it 
has  recently  been  affirmed  that  corroboration  upon  a  bastardy  charge 
is  not  to  be  predicated  upon  mere  opportunity.  Burbury  v.  Jackson 
[1916]  W.N.  348,  80  J.P.  455,  [1917]  1  K.B.  16. 

The  much-quoted  case  of  Cole  v.  Manning,  2  Q.B.D.  611,  must  bo 
read  with  the  limitations  imposed  by  later  decisions.  See  Harvey  v. 
Anning  (1903),  87  L.T.B.  687;  re  Finch,  23  Ch.  D.  267;  Radford  v. 
Macdonald,  18  A.B.  167   (Ont.). 

It  has  been  held  in  Scotland  in  a  bastardy  case  that  proof  of  oppor- 
tunity of  intercourse  may  be  corroborative  evidence  if  of  such  a  char- 
acter as  to  establish  suspicion.  Dawson  v.  McKenzie  (1908),  S.B.  648. 
But  when  reliance  is  placed  upon  proof  of  opportunity,  that  proof  must 
be  supplemented  by  proof  of  circumstances  of  such  a  nature  as  to 
lead  to  the  inference  that  it  was  probable  that  advantage  would  be 
taken  of  the  opportunity.  Bidley  v.  Whipp  (1916),  23  Argus  L.R. 
(Austr.)   129,  131,  22  C.L.B.  381. 

HuUng  at  close  of  prosccutof^s  case] — Where  there  is  question 
M'hether  or  not  the  statutory  corroboration  has  been  supplied  by  the 
evidence  for  the  prosecution  and  the  trial  judge  rules  that  it  has, 
the  defence  has  then  to  decide  whether  to  rest  the  ease  and  ques- 
tion the  trial  judge's  decision  by  a  reserved  case  to  test  the  point ;  or 
whether  to  enter  into  the  defence  and  call  witnesses.  If  the  defence 
chooses  the  latter  course,  and  if  corroborative  evidence  sufficient  to 
satisfy  the  provisions  of  the  Code  appeared  in  the  evidence  adducerl 
for  the  defence,  the  accused  could  not  upon  a  reserved  case  any  longer 
take  advantage  of  the  absence  of  corroborative  evidence  at  the  close 
of  the  prosecution.  R.  v.  Wakelyn  (1913),  4  W.W.R.  170,  21  Can.  Cr. 
Oas.  Ill,  23  W.L.R.  807  (Alta.)  ;  R.  v.  Girvin,  45  S.C.B.  167;  B,  v. 
Fraser,  7  Cr.  App.  R.  99. 

Corroborative  circumstances  disclosed  in  testimony  of  accused  given 
on  his  own  beluUf] — ^If  the  accused  gives  evidence  on  his  own  behalf, 
that  evidence  may  be  looked  at  for  the  statutory  corroboration.  R.  v. 
Wakelyn  (1913)  4  W.W.R.  170,  23  W.L.R.  807,  21  Can.  Cr.  Cas.  Ill 
(Alta.) ;  B.  v.  Fontaine,  23  Can.  Cr.  Cas.  159  (Ont.)  ;  R  v.  Schellcr 
(1914)  6  W.W.B.  261,  263,  23  Can.  Cr.  Cas.  1  (Sask.)  ;  R.  v.  Nash 
(1914)  6  W.W.B.  1390,  23  Can.  Cr.  Cas.  38,  7  Alta.  L.R.  449,  28  W.L.R. 

960. 

The  corroboration  in  the  testimony  of  the  accused  himself  may  con- 
sist of  a  circumstance  admitted  by  the  accused  to  which  ho  offered  nn 
explanation  of  an  exculpatory  character,  but  which  was  of  an  implicat- 
ing character  were  the  testimony  of  the  prosecutrix  believed,  if  the 
court  is  of  opinion  that  the  explanation  offered  by  the  accused  was  an 
unreasonable  one.     R.  v.  Fontaine,  (1914)  23  Can.  Cr.  Cas.  159. 

Instruction  of  jury  as  to  what  evidence  is  of  a  corroborative  char- 
aeter  if  believed] — ^Where  corroborative  evidence  is  required  by  the  Code, 
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it  is  the  duty  of  the  trial  judge  to  instruct  the  jury  as  to  what  part 
of  the  evidence,  if  any,  bears  that  character,  if  believed,  and  if  he  mis- 
instructs  them,  the  matter  can  be  reviewed  on  a  reserved  case.  B.  v. 
McClain,  7  W.W.B.  1134  (Alta.) ;  B.  v.  Bechtel  (1912)  2  W.W.B.  624, 
21  Can.  Cr.  Cas.  40. 

So  also  where  there  is  no  jury,  if  the  judge  has  obviously  treated 
as  the  corroborative  evidence  required  by  the  Code,  something  which 
is  not  such,  it  would  probably  be  fatal  to  the  conviction.  B.  v.  McClain, 
7  W.W.B.  1134,  1137  (Alta.) ;  per  Stuart,  J. 

Conviction  without  corroborative  evidence  wUl  be  set  aside  iDfc«r« 
Code  requires  corroboration] — If  there  is  not  the  corroboration  which 
sec.  1002  requires,  a  conviction  will  be  quashed  in  a  case  to  which  thst 
section  applies.  B.  v.  Magnolo,  22  B.C.B.  359,  26  Can.  Cr.  Cas.  419; 
and  see  B  v.  Cohen  (1914)  10  Cr.  App.  B.  91,  101;  B.  v.  Akerley  (1918) 
N.B.B.,  30  Can.  Cr.  Cas.  343. 

No  statutory  provision  as  to  corroborating  the  testimony  of  an 
accomplice ;  practice  as  to  accomplice  evidence] — -A  jury  not  only  may, 
but  ought,  to  be  told  that  while  they  ought  not  to  convict  on  the  un- 
corroborated testimony  of  an  accomplice  they  are  strictly  in  law  at 
liberty  to  do  so  if  they  see  fit.  B.  v.  McClain,  7  W.W.B.  1134,  1137 
(Alta.);  B.  v.  Bechtel,  (1912)  2  W.W.B.  624,  21  Can.  Cr.  Cas.  40 
(Alta.);  B.  v.  Akerley  (1918)  30  S.C.B.  343  (N.B.). 

As  to  an  accomplice  the  custom  is  to  advise  the  jury  that  they 
should  not  find  a  verdict  on  an  accomplice's  evidence  without  corrobor- 
ation in  some  particular  material  to  the  issue.  B.  v.  Baskerville,  [1916] 
2  K.B.  658,  13  Cr.  App.  B.  81.  So  upon  a  charge  of  receiving  stolen 
property.  Bray,  J.,  said,  the  doctrine  (as  to  accomplices)  would  be  done 
away  with,  if  all  that  is  required  is  to  prove  that  the  goods  had  in  fact 
been  stolen.  B.  v.  Crane,  (1912)  7  Cr.  App.  B.  113;  and  see  B.  v. 
Wilson,  (1911)  6  Cr.  App.  B.  125;  B.  v.  Dimes  (1911)  7  Cr.  App.  B.  43. 

The  corroboration  which  the  common  law  requires  is  corroboration  in 
some  material  particular  tending  to  show  that  the  accused  committed 
the  crime  charged.  It  is  not  enough  that  the  corroboration  shows  the 
accomplice- witness  to  'have  told  the  truth  in  matters  unconnected  with 
the  guilt  of  the  accused.  B.  v.  Baskerville  [1916]  2  KB.  658,  12  Or. 
App.  B.  81;  86  L.J.K.B.  28;  B.  v.  Dumont,  (1918)  54  Que.  S.C.  9,  29 
Can.  Cr.  Cas.  442;  B.  v.  Quinn,  (1918)  43  O.L.B.  385. 

On  a  trial  by  a  judge  without  a  jury  a  conviction  upon  the  evidence 
of  an  accomplice  will  not  be  set  aside  for  want  of  its  corroboration. 
B.  V.  Frank,  1(S  Can.  Cr.  Cas.  237,  21  O.L.B.  196. 

There  is  no  error  in  law  in  receiving  the  evidence  of  a  confessed 
accomplice  who  had  pleaded  guilty  and  was  awaiting  sentence.  He  is 
a  competent  witness  and  his  competency  is  not  affected  by  the  fact  that 
sentence  had  not  been  passed.  B.  v.  McClain,  7  W.W.B.  1134  (Alta.). 
There  may,  however,  be  circumstances  in  which  the  judge  will  prefer  to 
pass  sentence  first  so  as  to  remove  the  inducement  which  the  witnea* 
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might  feel  in  giving  evidence  in  favour  of  the  Crown  in  anticipation 
that  the  Crown  would  be  lenient  with  him  when  moving  for  sentence 
in  his  caae,  B.  v.  McClain,  aupra,  at  1138,  citing  Winsor  v.  The  Queen, 
L.E.  1  Q.B.  289,  35  L.J.M.C.  161,  and  B.  v.  Payne,  L.B.  1  C.C.B.  349, 
354. 

Who  is  an  accomplice] — An  accomplice  is  one  who  knowingly,  volun 
tarily  and  with  common   intent  with  the   principal   offender  unites  in 
the  commission  of  a  crime.    B.  v.  Ah  Jim  (1905)  10  Can.  Cr.  Cas.  126. 

The  teat  by  which  to  determine  whether  one  is  an  accomplice  is  to 
ascertain  whether  he  could  be  indicted  for  the  offence  for  which  the 
accused  is  being  tried.  B.  v.  Batz  (1913)  4  W.W.B.  1231,  21  Can.  Cr. 
Cas,  343,  24  \V.L.B.  908  (Sask.).  An  accessory  before  the  fact  is  an 
"  accomplice  "  within  the  rule  requiring  that  the  jury  be  warned  against 
accepting  his  uncorroborated  evidence.  B.  v.  Batz,  4  W.W.B.  1231 ;  and 
see  B.  V.  Tate,  [1908]  2  K.B.  680,  77  L.J.K.B.  1043. 

Where  on  the  trial  of  a  charge  of  larceny  the  only  evidence  against 
the  defendant  is  that  of  the  person  who  receives  the  stolen  property, 
and  there  is  a  suspicion  that  he  knew  that  the  property  was  stolen, 
his  evidence  must  not  be  left  to  the  jury  as  that  of  an  untainted  wit- 
ness, but  they  should  be  warned  that  if  they  think  that  he  was  an 
accomplice  there  ought  to  be  corroboration  of  his  story.  B.  v.  Jennings 
(1912)  7  Cr.  App.  B.  242. 

Spies  or  informers  distinguished  from  accomplices} — The  detective 
or  spy  is  in  law  wholly  different  from  the  accomplice.  The  rule  that  the 
evidence  of  an  *'  approver  **  or  accomplice  requires  corroboration  is  a 
rule  of  practice,  not  of  law  (except  in  certain  cases  where  the  statute 
is  express).  The  rule  does  not  apply  to  persons  who  have  joined  in  or 
even  provoked  the  crime  as  agents  of  the  police  or  of  the  authorities, 
as  ordinary  spies  or  informers:  B.  v.  McCranor,  (1918)  15  O.W.N.  260; 
Wigmore  on  Evidence,  vol.  3,  sec.  2000  («>);.  B.  v.  Mullins  (1848),  3 
Cox  C.C.  526,  7  St.  Tr.  N.S.  1110;  Begina  v.  Dowling  (1848),  3  Cox 
C.C.  509,  516;  Bex  v.  Despard  (1803),  28  How.  St.  Tr.  346,  489;  B.  v. 
Biekley  (l^Oft)  TS  J.P.  289,  53  Sol.  J.  402. 

Where  l)ecause  of  zeal  or  other  reasons  an  officer  of  the  law  has  been 
led  to  make  false  statements  to  induce  the  commission  of  an  offence 
in  order  that  he  may  be  able  to  prosecute  the  offender,  his  testimony 
must  be  weighed  in  the  light  of  the  possibility  that  the  same  motives 
may  have  a  tendency  to  induce  him  to  colour  his  testimony  in  order  to 
secure  a  conviction.  Amsden  v.  Bogers,  (1916)  10  W.W.B.  1337,  9 
Saak.  L.B.  323,  26  Can.  Cr.  Cas.  389,  34  W.L.B.  1174. 

Jury  disregarding  warning  as  to  corroboration  of  an  accomplice] — 
If,  notwithstanding  the  caution  as  to  an  accomplice's  testimony,  the 
jury  convict,  without  corroboration,  the  verdict  will  stand.  B.  v.  Betchel 
(1912)  2  W\W.E.  024,  21  Can.  Cr.  Cas.  40  (Alta.) ;  B.  v.  Frank  (1910) 
16  Can.  Cr.  Cas.  237,  21  O.L.B.  196,  16  O.W.B.  50;  E.  v.  McNulty  (1910) 
22  O.L.B.  350,  17  O.W.B.  611, 17  Can.  Cr.  Cas.  26;  E.  v.  McCranor,  (1918) 
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15  O.W.N.  260,  261;  R.  v.  Cohan  (1914)  10  Cr.  App.  E.  91,  101;  B.  v. 
Stubbs  (1835)  25  L.J.M.C^16,  Dears.  C.C.  555,  7  Cox  C.C.  48;  B.  v. 
Boyes,  1  B.  &  8.  311,  9  Cox  C.C.  32;  re  Meunier  [1894]  2  Q.B.  415,  18 
Cox  C.C.  15;  B.  v.  Reynolds  (1908)  1  Sask.  L.E.  480,  15  Can.  Cr.  Cas. 
209,  9  W.L.B.  299;  B.  v.  Dumont,  (1918)  54  Que.  S.C.  9,  29  Can.  Cr. 
Cas.  442. 

Evidence  of  wife  of  accomplice'^ — A  strong  caution  should  be  ad- 
dressed to  the  jury  as  to  the  reception  of  the  evidence  of  the  wife  of  au 
accomplice  to  corroborate  his  statement.  E.  v.  Payne,  (1913)  8  Cr. 
App.  B.  171,  29  Times  L.R.  25. 

On  the  trial  of  an  indictment  one  of  several  accomplices  in  the 
crime  charged  was  called  as  a  witness  against  the  accused.  His  evidence 
was  corroborated  by  that  of  the  wife  of  another  accomplice  who  was 
not  called.  The  wife  was  herself  innocent  of  any  connection  with  the 
crime.  Under  those  circumstances  it  was  held  that  the  jury  were  en- 
titled to  rely  upon  her  evidence  as  good  corroboration,  and  that  the 
mere  fact  that  she  was  the  wife  of  an  accomplice,  and  that  her  evidence 
was  not  itself  corroborated  by  an  independent  witness,  did  not  disentitle 
it  to  credit.  B.  v.  Willis  [1916]  1  K.B.  933,  85  L.J.K.B.  1129,  12  Cr. 
App.  B.  44.  The  decision  in  B.  v.  Neale  (3835)  7  C.  &  P.  168,  is  no 
longer  to  be  considered  authoritative.  B.  v.  Willis,  supra;  B.  v.  Payne, 
supra. 

Corroboration  of  ciynfession] — ^A  confession  properly  proved  in  law 
needs  no  corroboration  to  found  a  conviction,  although  in  practice  there 
•  is  invariably  some  corroboration.    B.  v.  Sykes,  8  Cr.  App.  B.  283. 

Corroboration  on  perjury  chargel — See  sees.  170-174. 

Corroboration  in  seduction  casesi — Code  sees.  211-220. 

Corroboration  in  offence  of  **  procuring  "1 — Code  sees.  216-218. 

False  marriages] — Code  sec.  309. 

Forgery  offences] — Code  sees.  466  (definition),  468-470. 

Evidence  of  child  not  under  oath  recelred  in  certain  caKes.— Cor- 
roboration.—If  false  perjury. 

1003.  Where,  upon  the  hearing  or  trial  of  any  charge  for 
carnally  knowincr  or  attempting  to  carnally  know  a  girl  under 
fourteen  or  of  any  oliarge  under  sec.  292  for  indecent  assault, 
tlie  girl  in  respect  of  wliom  the  offence  is  charged  to  have  been 
committed,  or  any  other  child  of  tender  years  who  is  tendered 
as  a  witness,  does  not,  in  the  opinion  of  the  court  or  justices, 
understand  the  nature  of  an  oath,  the  evidence  of  such  girl  or 
other  child  of  tender  years  may  be  received  though  not  given 
upon  oath  if,  in  the  opinion  of  the  court  or  justices,  as  the  case 
may  be,  such  girl  or  other  child  of  tender  years  is  possessed  of 
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sufficient  intelligeiice  to  justify  the  reception  of  the  evidence 
and  understands  the  duty  of  speaking  the  truth. 

2,  But  no  person  shall  be  liable  to  be  convicted  of  the  offence, 
unless  the  testimony  admitted  by  virtue  of  this  section  and  given 
on  behali  of  the  prosecution,  is  corroborated  by  some  other 
material  evidence  in  support  thereof  implicating  the  accused. 

3.  Any  witness  whose  evidence  is  admitted  under  this  section 
is  liable  to  indictment  and  punishment  for  perjury  in  all  respects 
as  if  he  or  v^he  had  been  sworn. 

Ori^t*]— Sec.  685,  Code  of  1892;  53  Vict.,  Can.,  ch.  37,  sec.  13. 

Corrohoratian  of  chUd^s  testimony  not  wnder  oatK] — It  ought  to  be 
pointed  out  to  the  jury  that  they  must  not  act  on  the  evidence  of  the 
child  alone,  but  that  "there  must  be  corroboration  of  it  before  they 
are  entitled  to  regard  the  child's  evidence  at  all."  Per  Isaacs,  L.G. J.,  in 
B.  v.  Murray  (1913)  9  Can.  Gr.  Gas.  248.  The  jury  should  be  directed 
not  to  convict  upon  evidence  given  under  see.  1003,  unless  it  is  cor- 
roborated as  required  by  sub-sec.  (2).  B.  v.  Davies,  95  L.J.K.B.  208, 
11  Gr.  App,  B.  272,  25  Gox  C.G.  225.  Gorroboration  may  be  found  in 
the  conduct  of  the  prisoner  when  accused  of  the  oifence.  B.  v.  Stevens 
(1913)  9  Cr.  App.  B.  132. 

That  the  child  identified  the  accused  after  the  oifence  may  be  shown 
by  other  witnesses  although  the  child  in  giving  unsworn  testimony  had 
not  been  asked  about  the  previous  identiUcation.  B.  v.  Ghristie  [1914] 
A.C.  545. 

The  Annual  Beport  of  the  Supt.  of  Neglected  Ghildren,  Alta.,  1917. 
page  62,  says,  as  to  the  difficulty  in  cases  where  evidence  must  be  given 
by  children:  "  A  child  may  give  a  very  straight  story,  but  under  tense 
,  excitement  and  a  crop^-examination  may  fall  down  completely.  The 
benefit  of  a  doubt  must  be  given  to  the  accused,  and  because  a  child's 
evidence  can  be  so  shaken,  many  a  guilty  man  goes  free.  From  a  lay- 
man's point  of  view,  it  would  seem  that  some  better  way  could  be 
adopted  for  eliciting  evidence  from  children.  If  the  court  itself  were 
to  asR  all  thfe  questions  at  the  suggestion  of  the  attorneys  interested  in 
the  case  in  an  effort  simply  to  get  at  the  truth,  greater  justice  would 
be  done." 

Corroboration  of  ch%ld*8  unaworn  testimony  by  another  child's  un- 
sworn testimony] — The  question  whether  the  evidence  not  given  on  oath 
of  one  child  of  tender  years  may  be  corroborated  by  the  evidence  not 
given  on  oath  of  another  child  of  tender  years  is  not  yet  authoritatively 
settled. 

In  Alberta  the  decision  in  B.  v.  Whistnant  (1912)  3  W.W.B.  486, 
22  W.L.B.  762,  20  Gan.  Cr.  Gas.  322,  denies  that  such  evidence  is  cor- 
roborative; and  that  decision  was  approved  in  B.  v.  Mclnulty  (1914) 
19  B.G.B.  109,  6  W.W.B.  315,  22  Can.  Gr.  Gas.  347,  27  W.L.B.  464,  ex- 
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plaining  a  prior  deeiBion  in  B.  v.  Iman  Din,  15  B.O.B.  476,  18  Can.  Cr. 
Cas.  82.  But  see,  contra,  B.  v.  Shorten  [1918]  3  W.W.B.  5  (Saak.).  An 
appeal  in  the  latter  case  to  the  Supreme  Court  of  Canada  upon  another 
question  was  dismissed  but  there  being  no  dissent  below  on  this  point, 
the  appellate  court  had  not  to  consider  it.  B.  v.  Shorten,  [1918]  3 
W.W.B.  10,  57  S.C.B.  118.  Similarly  in  B.  v.  Fontaine,  (1914)  23  Can. 
Cr.  Cas.  159,  the  Appellate  Division  in  Ontario  found  it  unnecessary  to 
consider  that  question  because  of  other  testimony  being  held  sufficieot 
to  satisfy  the  Code  provision. 

Sub-8€c.  (2) — Some  **  other  material  evidence  in  support  thereof 
implicating  the  accused  "] — In  most  cases  the  rule  is  that  where  there  is 
a  substantial  corroboration  of  the  evidence  of  an  interested  party,  it 
confirms  not  .only  the  statements  which  are  expressly  supported  by  the 
corroborating  evidence,  but  all  statements  made:  see  Minister  of  Stamps 
V.  Townsend,  [1909]  A.G.  633.  That  principle  vrould  be  applicable  to 
tlie  corroboration  spoken  of  in  see.  16  of  the  Evidence  Act,  B.S.C.  1906, 
ch.  145,  but  falls  short  of  the  "  other "  material  evidence  required  by 
sec.  1003  (2)  Crim.  Code.  B.  v.  McGivney  (1914)  22  Can.  Cr.  Cas.  222 
224  (B*C.) ;  per  Irving,  J.A. ;  B.  v.  De  Wolfe,  (1904)  9  Can.  Cr.  Cas. 
38  (N.S.);  B.  V.  Iman  Din,  (1910)  15  B.O.B.  476,  18  Can.  Cr.  Cas.  82 

Weight  of  test^ony  of  young  child  given  on  oatji;  rule  as  to  cot- 
rohoration} — That  the  child  had  been  instructed  on  the  nature  of  an 
oath  only  a  few  days  before  the  trial  win  not  prevent  her  evidence  on 
oath  being  received  where  the  judge  finds  her  competent  to  be  sworn. 
B.  v.  Armstrong,  15  O.L.B.  47,  12  Can.  Cr.  Cas.  544.  Even  where  no 
statutory  corroboration  is  provided  for,  as  to  the  particular  offence, 
it  is  the  custom  of  judges  to  warn  juries  not  to  convict  a  prisoner  on 
the  uncorroborated  evidence  of  a '  child,  although  given  under  oatfa. 
except  after  the  jury  has  weighed  such  evidence  with  extreme  care. 
R.  V.  Doesi  (1918)  87  L.J.K.B.  1024,  1026;  B.  v.  Graham  (1910)  4 
Cr.  App.  B.  218;  B.  v.  Pitts  (1912)  8  Cr.  App.  B.  126;  B.  v.  Cratchley. 
(1913)  9  Cr.  App.  B.  232. 

Question  of  corroboration  generallyl — See  note  to  sec.  1002. 

Juvenile  Caurts'\ — Where  Juvenile  courts  have  been  established  under 
the  Juvenile  Delinquents  Act,  Can.,  1908,  eh.  40,  as  amended  by  1912. 
ch.  30,  and  1914,  ch.  39,  its  provisions  will  control  as  to  trials  of 
children  under  sixteen  years  of  age. 

Sentence,  Arrest  of  Judgment  and  Appeal, 

Accused  fonnd  gnilty. — Showing  cause  against  sentence. 

1004.  If  the  jury  find  the  accused  guilty,  or  if  the  accused 
pleads  guilty,  the  judge  presiding  at  the  trial  shall  ask  him 
whether  he  has  anything  to  say  why  sentence  should  not  Ix' 
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passed  upon  him  according  to  law:    Provided  that  the  omission 
so  to  ask  shall  have  no  effect  on  the  validity  of  the  proceedings. 

Originl—^&ec,  733,  Code  of  1892. 

CounseVs  address  asking  clepiency} — It  is  at  thia  stage  of  the  pro- 
ceedings that  counsel  for  the  prisoner  addresses  the  courts  to  ask  clem- 
ency for  him  and  to  advance  such  facts  as  might  induce  the  trial  judge 
to  exercise  any  discretion  he  may  have  to  impose  a  lighter  sentence  than 
the  maximum,  or  to  grant  the  prisoner  a  conditional  release  on  *'  sas- 
pended  sentence  "  under  Code  sec.  1081  if  the  case,  is  one  which  comes 
within  the  terms  of  the  latter  section.     The  question  put  by  the  judge 
before  sentence  is  not,  however,  directed  to  appeals  for  clemency  but 
to  legal  objections  against  any  judgment  being  given  upon  the  verdict. 
Matters  in  mitigation  of  the  of!fence  itself  should  be  brought  out  in  the 
evidence  for  the  defence,  but  other  matters,  suoh  as  the  effect  on  the 
family  of  the  accused,  or  the  condition  of  health  of  the  accused  himself, 
may  influence  the  court  in  determining  the  extent  >  of  the  imprisonment 
to  be  awarded.     If  the  question  of  bad  health  is  likely  to  be  contro- 
Tferted  by  the  Crown,  it  is  advisable  to  have  present  the  physician  whose 
certificate  is  relied  upon  as  showing  the  impaired  health  of  the  accused, 
to  answer  any  questions  the  judge  may  choose  to  put  in  verifying  or 
testing  the  physician's  conclusions  in  that  regard. 

Social  siandUkg  as  affecting  senience'\'-^Mr,  Justice  Channell,  speak- 
ing for  the  Court  of  Criminal  Appeal  in  B.  v.  Cargill  (1913)  8  Cr.  App. 
B.  224  at  231,  said:  "  It  is  very  desiraUe,  if  poesible,  to  pass  a  sentence 
on  a  man  in  a  good  position  exactly  the  same  as  on  a  man  in  a  different 
position ;  it  is  true  the  sentence  is  harder^  but  the  offenoe  is  correspond- 
ingly greater;  the  man  ought  to  know  better,  and  the  way  of  meeting 
that  is  to  give  exactly  the  same  sentenoe;  the  sentence  is  worse^  but 
by  reason  of  the  prisoner's  position  the  offence  is  worse." 

Disposing  of  other  admitted  offences  at  time  of  sentence} — The 
judge,  in  sentencing  a  prisoner  for  an  offence,  is  entitled  to,  and  it  is 
desirable  that  he  should  take  into  consideration  any  other  charge  of 
the  saihe  character  which  the  prisoner  admits,  even  though  the  prisoner 
may  not  have  been  committed  for  trial  on  such  other  charge.  Where 
the  other  offence  is  not  admitted  by  the  prisoner,  the  judge  ought  not 
to  take  it  into  consideration.  In  cases  where  the  other  offence  of  the 
same  character  is  admitted,  and  there  has  been  a  committal  in  respect 
of  ity  ihe  judge  should  be  satisfied  that  the  prosecution  consent  to  it 
being  taken  into  consideration,  and  even  then  he  ought  not,  as  a  matter 
of  course,  to  take  it  into  consideration.  If  there  has  been  a  committal  in 
another  county,  or  in  respect  of  a  different  class  of  offence,  and  the  pro- 
secution does  not  consent,  the  other  offence  ought  not  to  be  taken  into 
consideration;  and,  even  where  the  prosecution  consent,  such  other 
offence,  although  of  the  same  class,  if  there  has  been  a  committal  in 
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respect  of  it  in  another  county,  shenld  be  left  to  be  dealt  with  in  the 
other  county.    Bex  ▼.  McLean,  [1911]  1  K.B.  332,  27  Times  L..B.  138. 

Leave  may  be  given  to  the  Crown  after  verdict  to  adduce  evidence 
of  previous  convictions  of  the  accused  for  the  information  of  the  court 
in  determining  the  punishment.  B.  v.  Bowluk,  24  Can.  Cr.  Cas.  127,  S 
W.W.B.  995;  B.  v.  Bonnevie,  10  Can.  Cr.  Cas.  376. 

It  was  said  in  a  Manitoba  case  that  when  a  previous  conviction  is 
not  charged  in  the  indictment  or  information,  neither  a  judge  nor  a 
magistrate  has  any  right  to  ask  a  prisoner,  after  conviction,  whether 
he  had  been  previously  convicted  or  not,  either  with  the  view  of  ascer- 
taining whether  the  prisoner  is  liable  to  any  increased  punishment  in 
such  case,  or  with  the  view  of  determininig  what  the  proper  sentence 
within  the  ordinary  maximum  provided  by  the  statute  in  the  particular 
case,  should  be.  If  a  more  onerous  penalty  is  provided  by  statute  in 
case  there  has  been  a  previous  conviction,  it  is  to  be  applied  only  where 
the  previous  conviction  has  been  charged  in  the  indictment  or  informa- 
tion; for  example,  the  additional  punishment  for  theft  after  a  previous 
conviction  for  theft.  Code  sec.  386  (2)  ;  Bex  v.  Edwards,  17  Man.  L.B. 
288,  13  Can.  Cr.  Cas.  202. 

The  habit  of  acting  on  statements  as  to  prior  convictions  shown  in 
the  police  calendar,  but  not  strictly  proved  of  admitted,  in  deciding 
upon  the  punishment,  was  deprecated  in  B.  v.  Metcalfe,  25  T.L.B.  512. 
B.  V.  Everitt,  8  Cr.  App.  B.  156,  and  B.  v.  Palmer,  8  Cr.  App.  B.  245; 
so  also  as  to  statements  made  by  a  police  officer  as  to  offences  supposed 
to  have  been  committed  by  the  prisoner,  but  not  admitted  by  him  where 
there  had  been  no  prosecution  for  them.  B.  v.  Brooks,  8  Cr.  App.  B. 
Ill,  29  Times  LJt.  152;  B.  v.  Everitt,  S  Cr.  App.  B.  156. 

Evidence  of  motive  after  plea  of  guilty^ — ^When  a  prisoner  pleads 
guilty  the  judge  may,  before  passing  sentence,  in  order  to  form  an 
opinion  as  to  the  degree  of  culpability,  hear  evidence  as  to  the  motive 
which  induced  the  prisoner  to  commit  the  offence;  but  where  the  offence  ^ 
is,  by  statute,  punishable  by  a  more  severe  sentence  if  accompanied  by 
circumstances  of  aggravation,  such  circumstances  may  be  taken  into 
account  in  passing  sentence  only  if  they  have  been  charged  in  the  indict- 
ment and  been  proved  to  the  satisfaction  of  the  jury  or  admitted  by 
a  plea  of  guilty.  B.  v.  Bright,  [1916]  2  K.B.  441,  12  Cr.  App.  B.  69, 
115  L.T.  488. 

Character  evidence  given  by  police  as  affecting  9entenee'\ — Police 
officers  in  giving  evidence  of  a  prisoner's  character  after  conviction, 
must  distinguish. carefully  between  information  within  their  own  knowl- 
edge and  information  supplied  to  them,  and  between  statements  of  fact 
and  statements  of  opinion.    B.  v.  Stratton,  10  Cr.  App.  B.  35. 

For  the  purpose  of  sentence,  previous  acquittals  should  be  wholly 
disregarded.    B.  v»  Josephson,  10  Cr.  App.  B.  8. 

Awarding  costs  of  prosecution  on  eonviction'\ — On  conviction  for  any 
indictable  offence,  the  court  may  add  to  the  sentence  an  order  that  the 
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person  convicted  shall  pay  the  costs  or  expenses  incurred  if  the  court 
sees  lit  to  do  so,  including  an  allowance  for  loss  of  time.  Sec.  1044, 
which  see  as  to  payment  from  official  fund  in  certain  cases  pending 
realization  from  accused. 

Presence  of  accused  at  time  of  sentencel — The  rule  at  common  law  is 
that  when  any  corporal  punishment  is  to  be  inflicted  the  defendant  must 
be  personally  before  the  court  at  the  time  of  pronouncing  the  sentence. 
25  Am.  &  Eng.  Encyc,  2nd  cd.,  296;  Bex  v.  Harris,  1  Ld.  Baym.  267; 
Beg.  V.  Templeman,  1  Salk.  56.  When  a  fine  only  is  to  be  imposed  it 
is  discretionary  with  the  court  to  require  the  presence  of  the  defendant 
when  sentence  is  rendered.  Beg.  v.  Templeman,  1  Salk.  56;  Duke's  case, 
1  Salk.  400;  Bex  v.  Hann,  3  Burr.  1786;  Beg  v.  Kinglake,  18  W.B.  806. 

Maximum  and  minimum  terms  and  cumulative  puniahments'\ — See 
sees.  1054,  1055. 

Commencement  of  sentence'\ — The  Penetentiaries  Act,  B.S.C.  1906, 
ch.  147,  provides  that  every  one  who  is  sentenced  to  imprisonment  in  a 
penitentiary  shall  be  subject  to  the  provisions  of  the  statutes  relating 
to  such  penitentiary,  and  to  all  rules  and  regulations  lawfully  made 
with  respect  thereto.  Also  that  the  term  of  imprisonment  in  pursuance 
of  any  sentence  shall,  unless  otherwise  directed  in  the  sentence,  com- 
mence on  and  from  the  day  of  passing  such  sentence ;  but  no  time  during 
which  the  convict  is  out  on  bail  shall  be  reckoned  as  part  of  the  term 
of  imprisonment  to  which  he  is  sentenced.     (Sec.  43.) 

A  similar  provision  as  to  the  coinmencement  of  sentence  is  made  as 
regards  sentences  to  prisons  and  reformatories  by  the  Prisons  Act, 
B.8.C.  1906,  ch.  148,  sec.  3. 

Where  the  different  counts  in  an  indictment  refer  to  and  charge 
what  is  really  the  same  offence  the  practice  is  either  to  render  sentence 
on  eaeh  count  to  run  concurrently  (Archbold's  Crim.  Pldg.,  13th  ed., 
62),  OP  to  render  a  single  sentence  upon  all  the  counts  for  the  entire 
offence.  Byalls  ▼.  Beg.,  11  Q.B.  795,  3  Cox  C.C.  254;  O'Brien  v.  Beg.,  2 
Cox  C.C.  122;  and  see  Kelly  v.  The  King,  [1917]  1  W.W.B.  463,  54 
8.C.B.  220,  27  Can.  Cr.  Cas.  282;  B.  v.  Kelly,  [1917]  1  W.W.B.  46,  27 
Can.  Cr.  Cas.  94;  B.  v.  Norman  [1915]  1  K.B.  341;  B.  v.  Lockett, 
[1914]  2  K.B.  720,  83  L.J.K.B.  1193. 

Certified  copy  of  sentence  to  penitentiary  a  sufficient  warrantj r— The 
penitentiary  warden  is  to  receive  the  convict  without  any  further  war- 
rant than  a  copy  of  the  sentence  taken  from  the  minutes  of  the  court 
liefore  which  the  convict  was  tried,  and  certified  by  a  judge  or  by  the 
clerk  or  acting  clerk  of  such  court.  Penitentiaries  Act,  B.S.C.  1906, 
ch.  47,  sec.  44. 

The  certified  copy  of  senteace  is  sufficient  warrant  for  the  imprison- 
ment of  a  convict  in  the  penitentiary,  and  it  is  not  necessary  that  it 
should  contain  every  essential  averment  of  a  formal  conviction.  Where 
the  venue  is  mentioned  in  the  margin  of  a  commitment,  in  the  case  of 
an  offence  which  does  not  require  local  description,  it  is  not  necessary 
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that  tho  warrant  should  describe  the  place  where  the  offence  was  com- 
mitted. A  warrant  of  commitment  to  a  penitentiary  need  not  state  the 
time  from  which  the  term  of  imprisonment  shall  begin  to  run,  as  under 
the  Penitentiaries  Act  terms  of  imprisonment  commence  on  and  from 
the  day  of  the  passing  of  the  sentence.  Ex  parte  Bmitheman  (Smithe- 
man  v.  The  King)  35  Can.  8.C.R.  189,  490,  9  Can.  Cr.  Cas.  10,  17. 

If  the  certificate  of  sentence  to  imprisonment  in  a  penitentiary  is 
irregular  for  omission  of  the  date  of  sentence,  leave  may  be  given  on  a 
habeas  corpus  motion  to  return  an  amended  certificate  correcting  the 
omission.    R.  v.  Wright,  10  Can.  Cr.  Cas.  461. 

Punishments  and  disabiHties'\ — See  sec.  1027  et  seq, 

Eemission  in  part  for  good  conduct  in  penitentiary"] — See  Penit<?n- 
tiaries  Act,  B.S.C.  1906,  ch.  147,  sec.  64. 

A  convict  in  a  penitentiary  may  provisionally  earn  a  remission  of 
part  of  his  sentence  by  good  conduct  duly  certified  in  pursuance  of  the 
Penitentiary  Regulations  of  November,  1898;  but  remissions  so  earned 
are  subject  to  forfeiture  under  such  rules  and  this  without  any  hearing 
in  tho  nature  of  a  trial  or  any  right  of  the  convict  to  be  heard.  B.  v. 
Huckle,  23  Can.  Cr.  Cas.  73,  6  O.W.N.  661. 

Prima  facie  the  warden  and  oflficers  of  a  penitentiary  arc  to  deter- 
mine questions  of  remission  of  part  of  sentence  under  the  Penitentiary 
Regulations  of  November,  1898,  for  good  conduct  of  the  convict  while 
in  the  prison,  and  also  questions  of  the  forfeiture  of  remissions  earned, 
subject  to  review  and  sanction  by  the  Minister  of  Justice  under  such 
regulations;  it  is  not  open  to  the  court  on  habeas  corpus  to  enquire  into 
the  validity  of  a  direction  contained  in  a  report  duly  approved  by  the 
Minister  forfeiting  on  the  ground  of  misconduct  the  periods  of  remission 
previously  earned  by  the  convict.     Ibid. 

Proving  previous  convictions  after  verdict  and  before  sentence] — 
After  conviction,  and  on  the  accused  coming  up  for  sentence,  the  Crown 
may  put  in  certified  copies  of  previous  convictions  against  the  accused 
and  proof  of  identity  in  each  case  with  a  view  to  asking  a  severe 
sentence.    B.  v.  Rowluk,  8  W.W.B.  995,  24  Can.  Cr.  Cas.  127  (Man.). 

Sentence  Jnstlfled  by  any  count. 

1005.  If  one  sentence  is  passed  upon  any  verdict  of  ^ilty 
on  more  counts  of  an  indictment  than  one,  the  sentence  shall 
be  good  if  any  of  such  counts  would  have  justified  it. 

Origin]— &CC.  626,  Code  of  1892. 

^Vltere  sentence  carried  ont  w^hen  venne  changred. 

1006.  When  any  sentence  i^s  passed  upon  any  person  after 
a  trial  had  under  an  order  for  changing  the  place  of  trial,  the 
court  may  in   its  discretion,  either  direct  the  sentence  to  he 

1324 


Sentence  t  §  »W  1 

carried  out  at  the  place  where  the  trial  was  had  or  order  the 
person  sentenced  to  be  removed  to  the  place  where  his  trial 
would  have  been  bad  but  for  such  order,  so  that  the  sentence 
may  be  there  carried  out 

Ori/7tn]— Sec.  73:i-4,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  246. 

Motion  in  arrest  of  Judgement. — Sentence  during  sitting  of  court.— 
Becognizance  to  appear  for  sentence. 

1007.  The  accused  may  at  any  time  before  sentence  move 
in  arrest  of  judgment  on  the  ground  that  the  indictment  does 
not,  after  amendment,  if  any,  state  any  indictable  offence. 

2.  The  court  may  in  its  discretion  either  hear  and  determine 
the  matter  during  the -same  sittings  or  reserve  the  matter  for 
the  court  of  appeal  as  hereinafter  provided. 

3.  If  the  court  decides  in  favour  of  the  accused,  he  shall  be 
discharged  from  that  indictment. 

4.  If  no  such. motion  is  made,  or  if  the  court  decides  against 
the  accused  upon  such  motion,  the  court  may  sentence  the  accused 
during  the  sittings  of  the  court,  or  the  court  may  in  its  discretion 
.discharge  him  on  his  own  recognizance,  or  on  that  of  such 
sureties  as  the  court  thinks  fit,  or  both,  to  appear  and  receive 
judgment  at  some  future  court  or  when  called  upon. 

5.  If  sentence  is  not  passed  during  the  sittings,  the  judge  of 
any  superior  court  before  which  the  person  so  convicted  after- 
wards appears  or  is  brought,  or  if  he  was  convicted  before  a 
court  of  general  or  quarter  sessions,  the  court  of  general  or 
quarter  sessions  at  a  subsequent  sittings  may  pass  sentence  upon 
him  or  direct  him  to  be  discharged. 

•  Origin]— Sec.  733,  Code  of  1892. 
Motion  in  arrest  of  judgment] — Subject  to  the  limitations  of  Code 
sees.  898  and  1010,  the  accused  may,  under  sec.  1007,  sub-sec.  (1),  before 
sentence,  move  in  arrest  of  judgment,  on  the  ground  that  the  indictment 
does  not,  after  amendment,  if  any,  state  any  indictable  offence.     Thero 
seems  to  be  another  ground  for  arrest  of  judgment  still  open  to  tho 
accused   under  uncommon  circumstances,  not  affected  by  sees.   898  or 
1010,  namely  that  after  indictment  found   and  before  judgment  pro- 
nounced, the  statute  on  which  the  indictment  is  framed  had  been  re 
pealed.     Bowen-Rowlands  on  Indictments,  p.   161 ;   R.  v.  St.  Mawgan, 
8  A.  &  E.  496,  7  L.J.M.C.  98;  R.  v.  Denton,  18  Q.B.  761,  21  L.J.M.C 
20.    The  question  of  the  court's  jurisdiction  is  not  properly  raised  by  a 
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motion  in  arrest  of  judgment.    B.  v.  Hogle  (1896)  5  Can.  Cr.  Cas.  53. 
5  Que.  Q.B.  59.    See  Code  sec.  1015  as  to  appeal. 

Sec.  942  declares  the  right  of  the  accused  to  make  full  answer  and 
defence  after  the  close  of  the  case  for  the  prosecution.  The  jury  having 
found  the  facts  against  him  by  a  verdict  of  guilty,  he  may  still  apply 
to  the  court  to  withhold  sentence,  i,e.,  in  arrest  of  judgment,  on  the 
ground  that  the  indictment  does  not  state  any  indictable  offence  (Ci. 
Code  sec.  1007),  notwitlistanding  the  objection  taken  before  plea  and 
notwithstanding  any  amendment  made  under  Cr.  Code  sec.  898.  In 
practice  a  formal  defect  apparent  on  the  indictment  is  amended  on  the 
motion  to  quasli  or  the  filing  of  a  demurrer.  As  to  the  scope  of  the 
statutory  power  of  the  court  to  amend  the  indictment,  see  note  to  sec 
898.  A  distinction  is  to  be  made  between  a  count  which  imperfectly 
states  the  offence,  and  which  is  in  that  sense  a  defective  count,  and  a 
count  in  which  there  is  a  total  omission  of  a  necessary  averment.  In 
the  former  case  the  defect  is  generally  curable  by  amendment,  and 
objection  must  be  taken  by  demurrer  or  motion  to  quash;  Code  sec. 
898;  and  the  court  may  amend  the  defect  apparent  on  the  face  of  the 
indictment.  Sec.  898.  Failure  to  demur  or  to  move  to  quash  will  pre- 
vent the  accused  from  afterwards  moving  in  arrest  of  judgment  for  such 
apparent  defect  which,  had  it  been  raised  by  demurrer  or  motion  to 
quash,  might  have  been  amended  by  the  court. 

•  If,  on  the  other  hand,  the  indictment  did  not  charge  an  offence  at 
all,  it  would  not  be  amendable;  E.  v.  Flynn,  (1878)  18  N.B.B.  321; 
B.  V.  Bainbridge  (1918)  42  O.L.B.  203;  B.  v.  Jackson  (1917)  40  OX.B. 
173;  and  see  B.  v.  Quinn  (1918)  43  O.L.B.  385. 

The  verdict  would  not  cure  a  total  omission  of  an  averment  essential 
to  disclose  a  crime  as  distinguished  from  its  being  essential  to  give 
particulars  of  the  crime.  See  B,  v.  Silverlock,  [1894]  2  Q.B.  766,  772, 
63  L. J.M.C.  233 ;  Heymann  v.  The  Queen,  L.B.  8  Q.B.  102,  12  Cox  C.C. 
383;  B.  V.  Aspinall,  2  Q.B.D.  48,  58,  13  Cox  C.C,  563,  46  L.J.M.C.  145, 
149,  affirming  B.  v.  Aspinall,  1  Q.^-D.  730;  B.  v.  Lynch  [1900]  1  K.B. 
144,  72  L.J.K.B.  167;  B.  v.  Schaefer,  (1918)  28  Que.  K.B.  35,  31  Can. 
Cr.  Cas.  22. 

In  cases  in  which  the  defect  would  not  be  cured  by  verdict,  -the 
accused  might  still  move  in  arrest  of  judgment  or  take  an  appeal  (sec. 
1013  et  seq.)  in  the  manner  which  is  now  substituted  for  the  former  pro- 
cedure on  a  writ  of  error  (sec.  1014).  Heymann  v.  The  Queen,  L.B.  8 
Q.B.D.  102 ;  B.  v.  Goldsmith,  L.B.  2  C.C.B.  74,  42  L.J.M.C.  94.  But  it 
may  be  that  such  cases  are  not  within  the  scope  of  sec.  1007  as  regards 
arrest  of  judgment,  and  that  the  motion  in  arrest  of  judgment  upon  a 
non-amendable  indictment  is  founded  on  the  common  law  rather  than 
upon  sec.  1007.  See  opinion  of  Clute,  J.,  in  B.  v.  Quinn,  (1918)  43 
O.L.B.  385,  390;  B.  v.  Carr,  (1872)  26  L.C.  Jur.  61  (Que.)  ;  B.  v.  Deery, 
(1874)  26  L.C.  Jur.  129  (Que.);  B.  v.  Fl^Tin  (1878)  18  N.B.B.  321. 

Beferring  to  sub-sec.   1  of  sec.  1007,  Idington,  J.,  in  £ad  v.  The 
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King  (1908),  13  Can.  Cr.  Cas.  348,  at  365,  40  Can.  S.C.B.  272,  said: 
**  This  is  not  as  clear  sa  one  would  wish.  Is  it  only  in  the  case  of  an 
amended  indictment  that  the  motion  liesf  The  Tery  eomprehensive 
language  of  section  898  shows  how  very  limited  a  field  is  left  for 
motions  in  arrest  of  judgment.  It  is  quite  possible  that  after  a  prisoner 
had  pleaded  instead  of  demurring,  that  the  indictment  might  erroneously 
be  amended  by  a  trial  judge  in  such  a  way  as  to  render  it  bad  in  law. 
If  he  should,  over-confident  of  his  own  judgment,  make  a  mistake  in 
refusing  to  allow  a  demurrer  to  an  amended  indictment,  the  only  re- 
course the  prisoner  would  have  as  of  right,  save  objecting  to  the  amend- 
ment and  noting  of  it,  would  be  this  motion  to  arrest  judgment." 

New  iTidictment  may  follow  an  arrest  of  judgment} — If  judgment  is 
arrested  upon  an  insufficient  indictment,  the  aoeused  may  be  again  in- 
dicted.   Vaux's  case,  4  Co.  B.  44a,  46&;  4  Blaekstone's  Com.  375. 

Prosecutor^ s  appeal  if  judgwent  arrested'] — If  the  court  arrests  the 
judgment  and  refuses  to  pass  any  sentence,  the  prosecutor  may,  with- 
out any  preliminary  motion  for  leave  to  appeal,  move  the  court  of  appeal 
(sec.  2,  sub-sec.  (7)  )  to  pass  a  proper  sentence.    Sec.  1016,  sub-sec.  (2). 

What  objections  mt^st  he  taken  before  plea] — See  see.  898. 

Sentence  deferred  to  another  sittings  of  court] — If  the  trial  judge 
is  prevented  by  illness  from  attending  the  sittings  to  which  sentence  had 
been  deferred,  the  judge  assigned  to  take  hit  place  may  pass  the  senteiMe. 
R.  V.  Bourret  (1914)  24  Can.  Cr.  Cas.  65. 

Arrest  of  judgment  vn  defamatory  liheV] — See  sec.  956  (2). 

Beview  of  verdict  and  sentence} — The  accused  has  a  limited  right 
of  appeal  on  questions  of  law  (Code  sec.  1013)  and  may  apply  to  the 
trial  judge  for  a  reserved  case  (Code  sec.  1014)  for  the  opinion  of  the 
Court  of  Appeal.  If  a  reserved  case  is  refused  he  may  move  for  leave 
to  appeal  on  the  questions  of  law  desired  to  be  raised  (Cr.  Code  sees. 
1015-1017).  If  leave  is  granted,  the  Court  of  Appeal  directs  the  trial 
judge  to  "  state "  a  case^  and  the  case  so  "  stated "  is  brought  up  iu 
miich  the  same  manner  as  a  case  ''reserved"  by  the  trial  judge.  The 
motion  for  leave  to  appeal  is  sometimes  called  an  appeal  from  the  re- 
fusal to  reserve  a  case ;  though  sub-sec.  2  uses  the  words  "  move  the 
court  of  appeal  for  leave  to  appeal."  This  appeal,  whether  by  case 
reserved  or  case  stated,  has  an  important  qualification  as  regards  objec- 
tions to  the  admission  or  rejection  of  evidence  and  to  objections  that 
the  jury  was  misdirected  or  that  "  something  not  according  to  law  was 
done  at  the  trial,"  and  that  is,  that  no  conviction  shall  be  set  aside  or 
new  trial  directed  unless  the  appellate  court  is  of  opinion  that  some 
"  substantial  wrong  or  miscarriage  "  was  occasioned  at  the  trial.  Code 
see.  1019.  It  is  specially  provided,  however,  that  the  improper  disallow- 
ance of  a  defendant's  challenge  of  a  juror  shall  entitle  him  to  a  new 
trial  apart  from  this  limitation  as  to  substantial  wrong.  To  attack  the 
verdict  on  the  ground  that  it  is  against  the  weight  of  evidence  requires 
the  concurrence  of  the  trial  judge.    If  the  trial  judge  thinks  the  verdict 

1327 


[§il001]  Criminal  Code  (Part  XIX) 

Bgaiiist  the  accused  is  perverse,  he  m&y  give  him  leave  to  apply  to  the 
Court  of  Appeal  for  a  new  trial  on  the  ground  that  **the  verdict  was 
against  the  weight  of  evidence/'  and  the  court  of  appeal  may  then  direct 
a  new  trial  "  if  it  thinks  fit."  Code  sec.  1021.  Again,  there  is  always 
the  remedy  of  an  application  to  the  Crown  for  a  remission  or  commuta- 
tion of  the  sentence.  For  offences  against  the  Criminal  Code  or  other 
federal  laws,  the  application  will  be  made  to  the  Department  of  the 
Minister  of  Justice,  Ottawa,  and  the  Minister  has  a  statutory  power 
under  Code  sec.  1022  to  direct  a  new  trial  in  certain  contingencies. 

The  unanimous  opinion  of  the  Court  of  Appeal  on  a  reserved  or 
stated  case  is  final,  subject  to  a  possible  prerogative  appeal  to  the 
Judicial  Committee  of  the  Privy  Council  (see  note  to  sec.  1025),  but  if 
Uiere  is  a  dissent  in  the  Court  of  Appeal  and  one  or  more  judges  answer 
in  favour  of  the  aconsed  some  of  the  questions  submitted,  so  that  the 
court  cannot  be  said  to  be  "  unanimous  in  affirming  the  conviction,"  a 
further  appeal  will  lie  from  the  affirmance  ordered  by  a  majority  in 
the  Provincial  Court  of  Appeal  to  the  Supreme  Court  of  Canada,  sitting 
at  Ottawa.    See  note  to  Code  sec.  1024. 

Punishment  only  after  being  duly  oonvict&d} — See  Code  sec.  1027. 

Discretion  as  to  penalty}See  Code  sees.  1028  and  1029,  1035,  1044, 
1048-1057. 

IVoman  sentenced  to  dealth  While  pregnant. — Inquiry  as  to  pregBancy. 

1008.  If  sentence  of  death  is  passed  upon  any  woman  she 
may  move  in  arrest  of  execution  on  the  ground  that  she  is 
pregnant. 

2.  If  such  a  motion  is  made  the  court  shall  direct  one  or  more 
registered  medical  practitioners  to  be  sworn  to  examine  the 
woman  in  some  private  place,  either  together  or  successively,  and 
to  inquire  whether  she  is  with  child  of  a  quick  child  or  not.  . 

3.  If  upon  the  report  of  any  of  tliem  it  appears  to  the  court 
that  she  is  so  with  child,  execution  shall  be  arrested  until  she  is 
delivered  of  a  child,  or  until  it  is  no  longer  possible  in  the  course 
of  nature  that  she  should  be  so  delivered. 

Origin]— Sec.  730,  Code  of  1892. 

Female  convict  quicTc  with  chilcfl — See  1  Cliitty's  Cr.  Law,  759. 

Jury  de  ventre  inspiciendo, 

1009.  No  jury  de  ventre  inspiciendo  shall  be  empanelled  or 
sworn. 

Origin'i—Sec.  731,  Code  of  1892. 

Jury    of   matrons   abolished} — Sec.    1008    indicates    the    substitutoil 
practice. 
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indymeat  sot  to  be  stayed  or  rerersed  on  oeitein  grooads^— Indict- 
ment Buffieient  after  Terdiet  notwltbstandlag  eertaln 
objeetlons. 

1010.  Judgment,  after  verdict  upon  an  indictment  for  any 
offence  against  this  Act,  shall  not  be  stayed  or  reversed, — 

(a)  for  want  of  a  similiter; 

(b)  by  reason  that  the  jury  process  has  been  awarded  to  a 

wrong  officer,  upon  an  insufficient  suggestion; 

(c)  for   any   misnomer   or   misdescription   of   the   officer 

returning  such  process,  or  of  any  of  the  jurors;  or, 

(d)  because  any  person  has  served  upon  the  jury  who  was 

not  returned  as  a  juror  by  the  sheriff  or  other  officer. 

2.  Where  the  offence  charged  is  an  offence  created  by  any 
statute,  or  subjected  to  a  greater  degree  of  punishment  by  any 
statute,  the  indictment  shall,  after  verdict,  be  held  sufficient,  if 
it  describes  the  offence  in  the  words  of  the  statute  creating  the 
offence,  or  prescribing  the  punishment,  although  they  are  dis- 
junctively stated  or  appear  to  include  more  tlian  one  offence,  or 
otherwise. 

Origin]— 7  Geo.  IV,  Imp.,  ch.  64,  sec.  21,  and  see  14  and  15  Vict. 
(Imp.),  ch.  100;  4-5  Vict.  (Can.),  ch.  24,  sec.  47;  C.S.  Can.  (1859),  ch. 
99,  aec.  85;  B.S.C.  1886,  ch.  174,  sec.  246;  Code  of  1892,  sec.  734. 

Similiter}— The  EngUsh  Criminal  Law  Act  of  1826  provided  that 
the  want  of  a  similiter  should  not  be  a  cause  for  reversal  or  stay  of 
judgment.  But  oveu  prior  to  that  statute  the  objection  that  there  was 
no  joinder  of  issue  for  want  of  a  similiter  was  not  allowed  in  capital 
ca^es.  B.  v.  Oneby,  2  Str.  766,  755 ;  1  Chitty's  Crim.  Law  (1826  ed.)  481. 
And  in  misdemeanours  the  court  would  order  the  similiter  to  be  inter- 
lined on  the  record.    R.  v.  Yousry,  [1914]  W.N.  388  (n). 

Irregularities  in  forming  the  jury} — ^c.  1011  prevents  certain  objec- 
tions to  the  regularity  of  the  proceedings  in  selecting  the  jurors  or 
preparing  the  jurors'  book  from  being  raised  for  the  first  time  after 
verdict  and  judgment  although  the  manner  of  selection  involves  an 
omission  to  observe  statutory  directions  in  the  preparation  of  the  jurors' 
book,  the  selecting  of  jury  lists,  the  drafting  of  panels  from  the  jury 
lists,  and  although  the  omission  to  observe  the  directions  of  the  pro- 
vincial law  concerning  juries  may  have  been  one  in  respect  of  the  quali- 
fication of  jurors.  Sec.  1011  goes  only  to  delinquencies  or  mistakes  of 
the  ofildals.  See  R.  v.  Brown  and  Diggs,  19  Can.  Cr.  Cas.  237,  45  N.S.R. 
473,  and  under  prior  law,  R.  v.  Feore,  (1877)  3  Que,  L.B.  219. 
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While  aec.  1010  applies  oAly  to  objeetlons  after  verdiet,  it  remftins 
u  disputeil  point,  whetheir  eec.  1011  is  similarly  limited.  In  the  majority 
opinion  in  B.  v.  Morrow,  24  Can.  Cr.  Cas.  310,  320,  it^  is  intimated  that 
it  is  not  so  limited,  stress  being  laid  upon  the  words  "  shall  be  allowed 
for  error  upon  any  appeal"  as  indicating  an  objection  before  trial 
which  would  have  to  go  on  the  record  to  be  efPeetive  under  the  former 
writ  of  error.  Sec.  1019  is  to  be  read  along  with  sec.  1011  as  to  grounds 
of  challenge  "to  the  array"  and  if  the  court  of  appeal  is  of  opinion 
that  any  challenge  for  the  defence  was  improperly  disallowed,  a  new 
trial  will  be  granted.  Sec.  1019;  B.  v.  Morrow,  24  Can.  Cr.  Cas.  310. 
320. 

it  is  provided  in  sec.  1010,  sub-sec.  (d),  that  the  judgment  will  not 
)>c  quashed  "  because  any  person  has  served  upon  the  jury  who  was  not 
returned  as  a  juror  by  the  sheriff  or  other  ofHeer."  This  provision  means 
that  the  omission  of  the  name  of  a  person  on  the  pan^  for  the  term 
would  not  nullify  the  verdict,  but  the  article  of  the  Code  should  be 
construed  strictly  and  it  does  not  dispense  with  the  qualification  of  a 
juror  w^ho  acts.  It  does  not  deprive  the  prisoner  of  the  right  to  be 
tried  by  twelve  jurors  having  the  required  qualification.  Sec.  921  of 
the  Criminal  Code  enacts  that:  "Every  person  qualified  and  sum- 
moned as  a  grand  or  petit  juror  according  to  the  laws  in  force  for  the 
time  being  in  any  province  of  Canada  shall  be  duly  qualified  to  serve 
ns  such  juror  in  criminal  courts  in  that  province.**  Sec.  1010  dispenses 
with  the  summons  (as  a  pre-requisite)  but  not  with  the  qualification. 
Lacoste,  C.J.,  in  B.  v.  McCraw,  12  Can.  Cr.  Cas.  253,  at  274,  16  Que. 
K.B.  193. 

Mere  irregularity  in  calling  together  the  jury,  such  as  mere  mis- 
nomer of  a  juryman,  is  not  sufficient  to  avoid  the  proceedings.  But 
where  a  man  duly  summoned  and  also  qualified  to  serve,  was  personated 
by  a  man  who  was  not  qualified  and  was  not  summoned,  it  has  recently 
been  held  in  England  that  there  is  a  mistrial,  for  the  accused  was  de- 
prived of  his  legal  right  of  peremptory  challenge  in  respect  of  twelve 
qualified  persons  and  of  his  legal  right  of  trial  by  qualified  jurors.  B.  t. 
Wakefield  (1918)  87  L.J.K.B.  319,  explaining  B.  v.  Mellor,  27  L.J.M.C. 
121,  1  Dears.  &  B.  468;  B.  v.  Tremeame  (1826),  5  B.  &  C.  254.  [Contra, 
B.  V.  Battista,  21  Can.  Cr.  Cas.  1  (Que.)] 

But  it  may  be  that  the  objection  must  have  been  taken  in  some  way 
l)efore  the  verdict  was  rendered  and  sentence  passed  although  a  chal- 
lenge of  a  juror  may  be  an  appropriate  procedure  only  as  regards  per- 
sons on  the  jury  list.  B.  v.  McCraw,  12  Can.  Cr.  Cas.  253,  16  Que.  K.B. 
193,  204;  B.  v.  Battista,  21  Can.  Cr.  Cas.  1  (Que.);  Brisebois  v.  The 
Queen,  (1888)  15  S.C.B.  421;  B.  v.  Morrow,  24  Can.  Cr.  Cas.  310  (Que.). 
As  was  said  in  B.  v.  Battista,  21  Can.  Cr.  Cas.  1,  at  5  (Que.) ;  **  once 
the  verdict  has  been  rendered  all  those  who  served  on  the  jury  without 
objection  are  deemed  to  have  been  competent  to  serve." 
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Dlreetlon  as  to  Jury  or  Janws  dJjreetoir. 

1011.  No  omission  to  observe  the  directions  contained  in 
any  Act  as  respects  the  qualification,  selection,  balloting  or  dis- 
tribution of  jurors,  the  preparation  of  the  jurors'  book,  the 
selecting  of  jur}'  lists,  the  drafting  of  panels  from  the  jury  lists 
or  the  striking  of  special  juries,  shall  be  a  ground  for  impeaching 
any  verdict,  or  shall  be  allowed  for  error  upon  any  appeal  to  b<> 
brought  upon  any  judgment  rendered  in  any  criminal  case. 

Origin]— Sec.  735,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  247. 
Irregularities  in  jury  lists  or  drafting  of  panels} — See  note  to  9ec. 
1010. 

Appeal  from  conrlctlon  by  Judge  of  trade  coaspiraey. 

1012.  An  appeal  upon  all  issues  of  law  and  fact  shall  lie 
from  any  conviction  by  the  judge  without  the  intervention  of  a 
jury  for  any  offence  mentioned  in  sec.  498  to  the  court  of  appeal 
in  the  province  where  such  conviction  is  made;  and  the  evidence 
taken  upon  the  trial  shall  form  part  of  the  record  in  appeal, 
and,  for  that  purpose,  the  court  before  which  the  case  is  tried 
shall  take  note  of  the  evidence,  and  of  all  legal  objections  thereto. 

Origin} — 52  Vict.,  Can.,  ch.  41,  sec.  5. 

Appeal  on  both  fact  and  law  in  trade  combine  case  under  sec.  498] — 
See  notes  to  sees.  496-498,  581.  The  court  of  appeal  is  to  decide  whether 
the  judgment  appealed  from  should  have  been  an  acquittal  of  the  accused 
instead  of  a  conviction,  or  whether,  on  the  other  hand,  the  judgment 
against  him  can  reasonably  be  supported.  B.  v.  Clarke  (No.  2),  1  Alta. 
L..R.  358,  14  Can.  Cr.  Cas.  57,  9  W.L.B.  243. 

Appeals  generally,— When  appeal  sball .  lie.— Deelslon  final  wlien. 
— Appeal  in  ease  of  dissent 

1013.  An  appeal  from  the  verdict  or  judgment  of  any  conrt 
or  judge  having  jurisdiction  in  criminal  cases,  or  of  a  magistrate 
proceeding  under  sec.  777,  on  the  trial  of  any  person  for  an 
indictable  offence,  shall  lie  upon  the  application  of  such  person 
if  convicted,  to  the  court  of  appeal  in  the  cases  hereinafter 
provided  for,  and  in  no  others. 

2.  Whenever  the  judges  of  the  court  of  appeal  are  unanimous 
in  deciding  an  appeal  brought  before  the  said  court  their  decision 
shall  be  final. 

1331 


I  §'10181  Criminal  Codb  (Part  XIX) 

3.  If  any  of  the  judges'  dissent  from  the  opinion  of  the 
majority,  an  appeal  shall  lie  from  such  decision  to  the  Saprenit- 
Court  of  Canada  as  hereinafter  provided. 

Ori^n]— Sec.  742,  Code  of  1892. 

*' To  the  court  of  appeal*''] — See  definition  in  sec.  2,  sub-see.  (7). 

Finding  of  insanity] — The  words  "if  convicted,"  used  in  sec.  101^ 
would  appear  to  bar  an  appeal  against  the  finding  of  insanity  brought 
on  behalf  of  a  person  acquitted  on  the  ground  of  insanity  when  the 
act  was  committed.  Felstead  v.  The  King  [1914]  A.C.  534,  10  Cr.  App. 
R.  129  (H.L.),  affirming  B.  v.  Pelstead,  9  Cr.  App.  R.  228;  R.  v. 
Machardy,  [1911]  2  K.B.  1144,  28  Times  L.B.  2,  6  Cr.  App.  R.  271 
R.  V.  Ireland  [1910]  1  K.B.  654,  4  Cr.  App.  R.  74  was  overruled  in 
Felstead's  case;  R.  v.  Larkins,  27  Times  L.R.  438;  and  see  Code  sec?. 
966-969.  .... 

Appeals  from  summary  trials  under  sec  777] — See  note  to  sec.  777. 

Judicial  eomity  between  the  proviticetf]— Maedonald,  C.J.A.,  of  the 
British  C(rfumbia  Court  of  Appeal,  said,  in  R.  v.  Sam  Jon,  (1914)  24 
Can.  Cr.  Cas.  334,  20  B.C.R.  549:  "Unless  I  were  convinced  beyond 
reasonable  doubt  that  a  decision  of  a  Court  of  Appeal  in  another 
Province  was  erroneous,  I  should  follow  it,  not  only  from  considerations 
of  judicial  comity,  but  as  well  to  the  end  that  uniformity  of  decision 
should  prevail  as  far  as  possible  in  respect  of  laws  whidi  are  common 
to  all  parts  of  Canada." 

But  a  decision  of  the  highest  courts  in  England  will  be  followed 
rather  than  a  decision  at  variance  with  it  in  another  province.  Berlin 
Hardware  Co.  v.  Colonial  Investment  Co.  [1918]  1  W.W.R.  378,  11  Sa»k. 
L.R.  46.  Compare  Pacific  Lumber  v.  Imperial  Timber,  [1917]  1  W.W.B. 
507  (B.C.). 

Appeal  from  Court  of  Appeal  to  Supreme  Court  of  Ccwioda]— Cwle 
sec.  1024. 

Yukon  Territory  Appeals] — For  ine  purpose  of  Part  XIX  of  the 
Criminal  Code  the  court  of  appeal '  f  ronfi  the '  verdict  or  judgment  uf 
the  Territorial  Court  or  a  judge  thereof,  phaU  be  the  Supreme  Conrt  of 
Canada.  The  Yukon  Act,  R.S.C.  ch.  63,  sec.  102.  For  the  purpose  of 
Part  XIX  of  the  Criminal  Code  the  court  of  appeal  from  the  judgment 
of  a  police  magistrate  in  a  case  where  his  jurisdiction  is  dependent  upon 
the  provision  of  the  said  Part  with  respect  to  police  magistrates  of 
cities  and  incorporated  towns  shall  be  the  Territorial  Court  en  han€. 
The  judgment  of  the  Territorial  Court  upon  any  such  appeal  from  a 
police  magistrate  shall  be  final  and  conclusive  if  the  judges  of  the 
court  are  unanimous  therein,  otherwise  there  shall  be  an  appeal  there- 
from to  the  Supreme  Court  of  Canada.'  Yukon  Act,  R.S.C.,  ch.  6S, 
sec.  103. 
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Writ  of  enrev  abolished*— ReMryiB^  (laestlons  of  law. 

•  1014.  No  proceeding  in  error  shall  be  taken  in  any  criminal 
case. 

2.  The  court  before  which  any  accused  person  is  tried  may, 
either  durinc^  or  after  the  trial,  reserve  any  question  of  law 
arising  either  on  the  trial  or  on  any  of  the  proceedings  prelim- 
inary, subsequent,  or  incidental  thereto,  or  arising  out  of  the 
direction  of  the  judge,  for  ttie  opinion  of  the  court  of  appeal 
in  manner  hereinafter  provided. 

3.  Either  the  prosecutor  or  the  accused  may  during  or  after 
the  trial,  either  orally,  or  in  writing,  apply  to  the  court,  to  re- 
serve any  such  question  as  aforesaid,  and  the  court  if  it  refuses 
so  to  reserve  it,  shall  nevertheless  take  a  note  of  such  objection. 

4.  After  a  question  is  reserved  the  trial  shall  proceed  as  in 
other  cases. 

5.  If  the  result  is  a  conviction,  the  court  may  in  its  discretion 
respite  the  eitecution  of  the  sentence  or  postpone  sentence  till 
the  question  reserved  has  been  decided,  and  shall  in  its  discretion 
commit  the  person  <;onvicted  to  prison  or  admit  him  to  bail  with 
one  or  two  sufficient  sureties,  in  such  sums  as  the  court  thinks 
fit,  to  surrender  at  such  time  as*  the  court  directs. 

6.  If  the  question  is  reserved,  a  case  shall  be  stated  for  the 
opinion  of  the  court  of  appeal. 

Origin] — 8-9  Bdw.  VII,  Can.,  ch.  9,  sec.  2 ;  sec.  743,  Code  of  1892. 

lAmitatk>n8  of  the  right  of  appeal] — The  right  to  invoke  the  juris- 
diction  of  the  courts  by  way  of  appeal  fTom  a  conviction  after  a  trial 
at  the  asMees  g^ven  by  sec.  1014  of  tiie  Criminal  Code  is  a  strictly  lim- 
ited one.  The  Code  does  not  contemplate  that  an  accused  person  should 
be  entitled  as  of  right  to  claim  redress  by  way  of  appeal  in  every  case 
in  which  it  alleged  that  the  trial  judge  has  made  a  mistake  as,  for 
instance,  in  respect  of  a  question  which  is  left  to  his  discretion;  the 
appeal  given  is  by  way  of  case  stated  and  the  case  must  present  some 
question  of  law.  In  respect  of  cases  not  falling  within  sec.  1014-  or  sec. 
1021  a  right  is  given  by  sec.  1022  to  apply  to  the  Minister  of  Justice 
who  has  power  to  order  a  new  trial.  Mulvihill  ▼.  The  King,  6  W.W.R. 
462,  49  8.C.E.  587,  23  Can.  Cr.  Cas.  194  at  196,  18  D.L.B.  217;  per 
Duff,  J.;  same  case  below,  B.  t.  MuWihill,  5  W.W.R.  1229,  19  B.C.B. 
197,  22  Can.  Cr.  Cas.  354,  26  W.L.B.  955. 

A  reserved  case  is  to  be  granted  only  upon  questions  which  are 
relevant  to  the  verdict  or  judgment.     B.  v.  Walkem,  (1908)  14  B.C.B. 
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1,  14  Can.  Cr.  Oaa  122;  B.  ▼.  Laatz,  47  N.8.B.  495,  28  Can.  Or.  Oas 

212;  R.  V.  Pong  Soon  [1919]  1  W.W.B.  486  (B.C.).  Snch  a 
question  may  arise  even  upon  a  plea  of  guilty.  B.  v.  Plum- 
mer,  [1902]  K.B.  339;  B.  v.  Brown,  24  Q.B.D.  352,  59  L.J.M.C.  47,  16 
Cox  C.C.  715. 

It  has  been  doubted  whether  the  remedy  by  case  reserved  under  see. 
1014  and  that  by  application  for  a  new  trial  under  sec  1021  should 
both  be  open  to  the  accused  at  the  same  time.  B.  v.  Mclntyre,  31 
N.8.B.  422 ;  B.  v.  MacCaffery,  33  N.S.B.  232,  4  Can.  Cr.  Cas.  193. 

If  the  accused  is  not  satisfied  with  the  case  reserved,  it  is  his  rig^ht 
to  apply  to  have  some  other  question  reserved;  and,  in  the  event  of 
refusal,  it  is  his  right  to  move  for  leave  to  appeal  (sec.  1015),  and  "on 
any.  appeal,"  the  Court  of  Appeal  would  have  power  to  require  the 
evidence,  or  any  part  of  it,  to  be  sent  to  it.  B.  v.  Beboning,  13  Can. 
Cr.  Cas.  405,  412. 

Appeals  from  justices  on  cases  stated  in  sanunary  conviction  mat* 
tors  go  to  the  tribunal  defined  by  sec.  705,  though  it  may  in  some 
provinces  consist  of  the  same  court.  See  sees.  705  and  761,  and  as 
to  appeals  both  on  the  law  and  the  facts  in  summary  conviction  cases, 
see  Code  sees.  749-760. 

"  Either  the  prosecutor  or  the  accused  "  may  apply] — ^Where  the  trial 
judge  has  erred  in  withdrawing  the  case  from  the  jury  and  directing; 
a  verdict  of  not  guilty,  a  new  trial  may  be  ordered  on  a  case  reser?o<1 
on  the  Crown's  application.  B.  v.  Ihiggaa,  16  Man.  B.  441,  12  Can. 
Or.  Cas.  147. 

The  prosecution  may  appeal  if  tiie  judge  trying  a  case  under  the 
"  speedy  trials "  clauses  erroneously  declines  to  receive  material  evi- 
dence. B.  V.  Judge  (M.),  (1915)  24  Que.  K.B.  115,  24  Can.  Cr.  Cas. 
354. 

An  informant,  although  bound  ovet  to  prefer  .the  indictment  for  an 
offence  against  public  order  cannot  appeal  on  the  dismissal  of  the  case 
at  the  -trial  where  the  proceedings  on  the  indictment  were  conducted  by 
the  Crown  prosecutor ;  the  informant  is  not  the  "  prosecutor  "  within  sec. 
1014,  and  has  no  looua  standi  to  appeal  at  least  when  not  authoriEed  to 
represent  the  Crown.    B.  v.  Fraser,  30  O.L.B.  598,  23  Can.  Cr.  Cas.  140 

Application  during  or  after  the  trial] — ^Prior  to  1909,  sub-sec.  (3) 
did  not  contain  the  words  "  or  after."  The  amendment  of  that  year, 
8-9  £dw.  VII,  ch.  9,  sec.  2,  supersedes  the  decisions  in  Bad  v.  The  King 
(1908)  40  S.C.B.  272,  13  Can.  Cr.  Cas.  348;  B.  v.  PerteUa  (1908)  14 
Can.  Cr.  Cas.  208,  14  B.C.B.  43,  and  B.  v.  Toto,  18  Can.  Cr.  Cas.  410 
(Terr*),  on  the  interpretation  of  the  former  sub-section.  But  even 
before  the  amendment  the  trial  judge  might,  after  the  date  of  the 
judgment,  reserve  a  case  of  his  own  motion.  B.  v.  Paquin,  2  Can.  Cr 
Cas.  134  (Que.) ;  B.  v.  McGuire,  36  N.B.B.  609,  9  Can.  Cr.  Cas.  554. 

"  Any  question  of  law  "] — The  power  is  to  reserve  any  question  of 
law  arising  on  the  trial;  this  means  that  some  particular  question  or 
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questions  of  law  must  be  stated.  It  is  not  a  proper  form  of  questioii 
to  submit  in  book  form  before  the  court  of  appeal  a  record  of  the 
proceedings  and  evidence  and  to  ask  a  general  question  whether  or  not 
there  is  anything  in  it  which  entitles  the  accused  to  hare  the  Terdict 
against  him  reversed  or  a  new  trial  ordered.  B.  v.  Moke^  [1917]  3 
W.WJL  575,  584,  28  Can.  Cr.  Cas.  296  (Alta.) ;  and  see  B.  v.  Fong  Soon 
[1919]  1  W,W.B.  486  (B.C.). 

It  is  not  proper  to  state  a  reserved  case  questioning  the  weight  of 
evidence  or  the  jury's  verdict  when  there  is  evidence  to  submit  to  the 
jury.  Whether  there  is  any  evidence  at  all  to  submit  to  the  jury  is  a 
question  of  law  for  the  judge  to  determine,  but  as  to  the  sufficiency  of 
the  evidence  when  there  is  evidence  to  submit  it  is  for  the  jury  to  find. 
B.  V.  Brindamour,  11  Can.  Cr.  Cas.  315 ;  E.  v.  Lloyd,  19  O.B.  352 ;  R.  v. 
Winslow,  3  Can.  Cr.  Cas.  215;  B.  v.  Mclntyre,  3  Can.  Crim.  Cas.  413; 
B.  V.  Letang,  2  Can.  Cr.  Cas.  505;  B.  v.  McCaffery,  4  Can.  Cr.  Cas. 
193  (N.S.). 

If  the  trial  judge  has  no  doubt  that  there  was  evidence  to  go  to  the 
jury  he  should  not  reserve  a  case  asking  whether  there  was  sufficient 
evidence  to  sustain  the  conviction,  but  should  leave  the  accused  to  his 
remedy  of  an  application  to  the  court  of  appeal  for  leave.  B.  v. 
Brindamour,  11  Can.  Cr.  Cas.  315;  B.  v.  hetsjig,  2  Can.  Cr.  Cas.  505: 
B.  V.  Batterman,  (1915)  34  O.L.B.  225,  24  Can.  Cr.  Cas.  351. 

The  appellate  court  cannot  interfere  merely  on  the  ground  that  a 
conviction  is  against  the  weight  of  evidence;  B.  v.  Bowman,  3  Can. 
Crim.  Cas.  410.  But  if  there  is  no  evidence  to  bring  the  charge  within 
the  terms  of  the  Code,  the  conviction  is  contrary  to  law,  and  cannot  be 
sustained.    B.  v.  Wilkes,  11  Can.  Cr.  Cas.  226  at  229,  7  O.W.B.  854. 

Where  the  question  is  not  merely  as  to  the  sufBeiency  of  evidence 
but  of  no  evidence,  it  is  a  question  of  law  which  may  be  raised  by  an 
appeal.  B.  v.  Lai  Ping,  (1904)  11  B.C.B.  102;  B.  v.  DeMesquito  (1015) 
9  W.W.B.  113,  117;  B.  v.  White  (1914)  24  Can.  Cr.  Cas.  74. 

The  Crown  will  not  be  given  leave  to  appeal  as  on  a  question  of  law 
when  the  case  was  dismissed  for  insufficiency  of  the  evidence  adduced 
to  prove  an  essential  ingredient  of  the  offence:  B.  v.  Jacobs,  (1917)  26 
Qua.  KB.  382,  30  Can.  Cr.  Cas.  80;  B.  v.  White,  (1914)  24  Can.  Cr. 
Cas.  74,  21  Bev.  Leg.  23  (Que.). 

But  the  lack  of  legal  evidence  to  support  a  conviction  raises  a  ques- 
tion of  law  on  which  the  person  convicted  may  appeal.  B.  v.  Howe, 
(1913)  42  N.S.B.  378,  24  Can.  Cr.  Cas.  215;  B.  v.  Winslow,  12  Man.  B. 
649,  3  Can.  Cr.  Cas.  215,  B.  v.  Mclntyre,  31  N.S.B.  422,  3  Can.  Cr.  Cas. 
413.  The  question  of  law  on  a  trial  without  a  jury  is  not  whether  the 
judge  came  to  a  proper  conclusion  on  the  evidence,  but  whether  there 
was  any  evidence  upon  which  the  accused  could  properly  be  convicted. 
B.  V.  McBrady  (1919)  15  O.W.N.  ,369;  B.  v.  Green,  (1918)  29  Can. 
Cr.  Cas.  425  (Alta.). 
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A  direction  to  the  jury  that  there  was  competent  evidence  raises  t 
question  of  law  a3  to  the  competency.  Bivet  v.  The  King,  24  Qae.  K.B. 
559,  25  Can.  Cr.  Cas.  235,  27  D.L.B.  695. 

As  to  the  regularity  of  a  magistrate's  inquiry,  after  conviction,  into 
previous  convictions  against  the  accused  upon  a  question  of  suspended 
sentence  under  Code  sec.  1081,  doubt  was  expressed  in  B.  v.  Bonnevie. 
10  Can.  Cr.  Cas.  376,  38  N.S.B.  560,  whether  suck  was  a  proper  subject 
for  a  reserved  case. 

Where  a  reserved  case  is  improperly  framed,  so  as  to  ask  a  mixed 
question  of  law  and  fact,  it  should  be  remitted  for  correction.  B.  v. 
Wakelyn,  (1913)  4  W.W.B.  170,  21  Can.  Cr.  Cas.  Ill,  23  W.L.B.  807. 

In  B.  V.  Barnes,  42  N.S.B.  55,  13  Can.  Cr.  Cas.  301,  the  majoritj 
opinion  was  for  declining  jurisdiction  on  a  case  reserved  in  respect  of 
a  statement  alleged  by  affidavits  of  two  jurors  to  have  been  made  to 
the  jury  by  the  sheriff  having  them  in  charge  (but  denied  by  him)  be- 
cause the  case  reserved  sent  up  the  affidavits  to  the  court  of  appeal  with- 
out any  finding  of  the  disputed  fact.  It  was  considered  that  the  appeal 
court  had  no  jurisdiction  to  decide  the  preliminary  question  of  fact 
which  the  trial  judge  had  referred  to  it  along  with  the  question  of  law 
which  would  arise  only  if  the  finding  of  fact  was  in  accord  with  the 
jurors'  affidavits.    B.  v.  Barnes,  supra. 

Where  a  reserved  case  before  the  court  of  appeal  does  not  reserve 
all  the  questions  which  that  court  thinks  should  have  been  reserved  it 
may  direct  that  a  case  be  re-stated  by  the  trial  court  so  as  to  bring  up 
all  the  questions.  B.  v.  Bleiler,  [1917]  1  W.W.B.  1459,  1463,  10  Alta. 
L.B.  520,  28  Can.  Cr.  Cas.  9. 

If  some  of  the  questions  reserved  for  the  court  of  appeal  are  based 
upon  an  incorrect  statement  of  the  facts  disclosed  by  the  accompanying 
records  of  the  trial  so  that  the  objections  raised  fail  because  such 
questions  import  premises  inconsistent  with  the  .facts,  the  court  of 
appeal  will  give  no  answer  to  the  objectionable  questions,  but  deal  only 
with  the  others.  B.  v.  Moke,  [1917]  3  W.W.B.  575,  583,  28  Can.  Cr. 
Cas.  296. 

Whether  aecond  appeal  lies  on  other  groundsl — It  is  doubtful  whether 
there  is  power  to  entertain  a  second  appeal  brought  on  new  grounds 
after  the  disposal  of  the  first  appeal.  B.  v.  Bela  Singh  (1915)  22  B.C.R 
321,  27  Can.  Cr.  Cas.  40.  Whether  there  is  power  or  not  to  entertain 
successive  appeals,  such  a  practice  is  not  to  be  encouraged.  B.  v.  Bda 
Singh,  supra. 

Misdirection  and  non-direclton]— Under  some  circuxiatances  non- 
direction  to  a  jury  upon  a  particular  point  may  be,  substantially  and 
in  effect,  a  misdirection,  and  so  involve  a  question  of  law  founding  an 
appeal  under  Code  sees.  1013,  1014.  B.  v.  Murray  and  Mahoney,  [1917] 
2  W.W.B.  805;  11  Alta.  L.B.  592,  28  Can.  Cr.  Cas.  247. 

As  to  misdirection  in  particular  circumstances,  see  the  section  of  the 
Code  dealing  with  the  punishment  of  the  particular  crime. 
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Question  of  law  as  to  attempts^ — The  question  whether  an  act  done 
or  omitted  with  intent  to  commit  an  offence  is  or  is  not  only  prepara- 
tion for  the  commission  of  that  offence,  and  too  remote  to  constitute 
an  "  attempt "  to  commit  it,  is  a  question  of  law.    Code  see.  72. 

DisoreiioTi  as  to  trial  of  various  counts  separately  or  jointly} — ^In 
R.  T.  Hughes,  17  Can.  Cr.  Cas.  460  (Ont.),  it  was  said  that  the  discre- 
tion of  the  trial  judge  under  Code  sec.  857  in  trying  the  different  counts 
of  an  indictment  jointly  or  separately  is  not  subject  to  reiview  by  the 
Court  of  Appeal. 

Discretion  in  discharging  a  juryl-^ln  B.  v.  Lewis  (1909),  78  L.J.K.B. 
722,  it  was  held  that  the  discretion  of  a  judge  in  discharging  a  jury 
was  not  a  question  of  law  for  the  Court  of  Appeal  to  deal  with. 

So  also  in  R.  v.  Bordenink  [1919]  1  W.W.B.  968  (Sask.). 

Discretion  as  to  postponement  of  trial} — Where  there  has  been  an 
exercise  of  judicial  discretion  in  granting  or  refusing  the  postponement 
of  a  trial  {e.g,,  where  the  trial  judge  has  refused  a  postponement,  be- 
cause he  was  of  the  opinion  that  further  time  should  not  be  allowed) 
the  propriety  of  the  exercise  of  his  discretion  is  not  reviewable  by  an 
appellate  court  and  is  not  properly  the  subject  of  a  reserved  case  under 
sec.  1014.  Mulvihill  v.  O'he  King,  (1914)  6  W.W.B.  462,  49  S.C.B.  587, 
23  Can.  Cr.  Cas.  194;  B.  v.  Mulvihill  (1914)  5  W.W.B.  1229,  19  B.C.B. 
197,  22  Can,  Cr.  Cas.  354,  26  W.L.B.  955;  B.  v.  Blyth,  19  O.L.B.  386, 
15  Can.  Cr.  Cas.  224.  But  if  it  were  clear  that  there  had  not  been 
any  exeroise  of  jiudioial-discretiidn,  such  might  cosstitttte  an  error  ^f 
law  upon  which  an  appeal  would  lie.  Mulvihill  v.  The  King,  6.  W.W.B. 
462,  49  S.C.B.  587. 

Iteviev)  of  amendment  or  refusal  of  amendment  to  indictment} — 
Code  sec.  890.  Under  890  (3)  the  Code  has  made  a  determination  of 
the  judge  as  to  allowing  an  amendment  a  question  of  law  which  may 
be  reviewed. 

Limitation  as  to  stihstantial  wrong  or  miscarriage  on  the  trial} — 
Code  sec.  1019. 

Appeal  after  as  well  as  before  completion  of  sentence} — There  ap- 
pears to  be  no  good  reason  why  an  appeal  should  not  be  had  even  after 
completion  of  the  punishment,  licave  to  appeal  was  granted  under  the 
Knglish  Act  after  the  sentence  was  served,  and  on  the  hearing  the 
conviction  was  set  aside.    B.  v.  Williams,  (1912)  8  Cr.  App.  B.  71  and  84. 

Bail  pending  appeal} — If  the  trial  judge  has  ordered  bail  and  has 
fixed  the  amount  and  the  method  of  testing  the  sufficiency  of  the  sureties, 
the  taking  of  the  recognizance  is  a  ministerial  act  which  may  be  dele- 
gated to  justices  of  the  peace;  the  recognizance  is  subject  to  estreat  in 
the  trial  court.  Johnston  v.  Attorney  General ;  The  King  v.  Johnston, 
(1910)  16  Can.  Cr.  Cas.  296  (N.S.). 

In  Quebec,  it  is  held  that  the  court  of  King's  Bench  of  that  province 
exercising  a  general  criminal  jurisdiction  and  on  its  appeal  side  being 
a  court  of  criminal  appeal  under  sec.  1014,  can  admit  the  accused  to 
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bail  pending  a  further  appeal  on  disposing  of  the  case  adversely  to  him, 
if  there  is  a  dissent  entitling  him  to  take  a  farther  appeal  to  the 
Supreme  Court  of  Canada.  B.  v.  Brunet,  (1917)  27  Que.  K.B.  224,  30 
Can,  Cr,  Cas.  9..  The  jurisdiction  exists  at  common  law,  if  not  con- 
ferred by  the  Code;  B.  t.  Brunet,  supra;  but  if  the  application  is  not 
made  until  after  the  case  has  been  transferred  to  the  Supreme  Court 
of  Canada,  the  King's  Bench  is  then  disseized  of  the  case  and  will  not 
entertain  the  application  but  leave  the  prisoner  to  apply  to  the  Supreme 
Court  of  Canada.    B.  v.  Brunet,  supra. 

See  also  as  to  the  common  law  power  to  bail,  B.  v.  Iwanachuk  [1918] 
3  W.W.B.  207  (Alta.) ;  ex  parte  Simpson  (1918)  30  Can.  Cr.  Cas.  334 
(N.S.). 

Writ  of  error  aboHshedl — The  procedure  by  writ  of  error  for  which 
is  now  substituted  the  procedure  by  case  reserved  or  other  appeal  under 
the  Code  was  formerly  the  only  mode  of  attacking  a  conviction  of  a 
court  of  record.  Be  0*Cain,  13  B.L.  (Que.)  275.  Compare  Be  Sproule, 
12  Can.  S.C.B.  199;  B.  v.  Powell,  21  U.C.Q.B.  215  (Ont.). 

Court  of  appeal  in  Ontario^ — ^A  divisional  court  of  the  appellate 
division  of  the  Supreme  Court  of  Ontario  has  jurisdiction  as  provided 
by  the  Criminal  Code.    Jurisdiction  Act,  B.S.O.  1914,  ch.  56,  sec.  26. 

Yukon  Territory  Appeals^ — See  the  Yukon  Act,  B.S.C.,  ch.  63,  sees. 
102  and  103,  and  note  to  Code  sec.  1013. 

Refimal  to  resenrer— Notlee  of  motion  for  leaTO  to  appeaL 

1015.  If  the  court  refuses  to  reserve  tlie  question,  the  party 
applying  may  move  the  court  of  appeal  as  hereinafter  provided. 

2.  The  Attorney  General  or  party  so  applying  may,  on  notice 
of  motion  to  be  given  to  the  accused  or  prosecutor  as  the  ca?e 
may  be,  move  the  court  of  appeal  for  leave  to  appeal. 

3.  The  court  of  appeal  may,  upon  the  motion  and  upon  con- 
sidering such  evidence,  if  any,  as  it  thinks  fit  to  receive,  grant 
or  refuse  such  leave. 

Ort>*nl— Sec.  744,  Code  of  1892. 

//  the  trial  court  refuses  to  reserve"] — Possibly  an  unreasonable  delay 
by  the  trial  judge  in  disposing  of  the  application  to  reserve  a  ease 
might  be  considered  as  a  refusal.  Sec.  1016a  provides  that  if  the  judge 
or  magistrate  "  refuses  or  neglects  **  to  state  a  case  after  having  granted 
a  motion  for  a  reserved  case,  the  appellant  may,  on  notice,  apply  to 
the  court  of  appeal  to  state  a  case,  and  if  a  case  is  stated  by  the  court 
of  appeal  it  shall  be  dealt  with  as  if  duly  stated  by  the  judge  or 
magistrate.  Each  point  which  is  to  be  raised  on  the  appeal  must  be 
first  brought  before  the  trial  judge  on  an  application  that  he  state  a  case 
in  respect  thereof;  if  the  trial  judge  is  applied  to  in  respect  of  certain 
points  and  refuses  to  reserve  them,  those  and  no  others  are  to  form 
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the  grounds  upon  which  leuve  to  appeal  may  be  asked.  R.  v.  Carlin 
(No.  2),  12  Que.  K.B.  483,  6  Can.  Cr.  Cas.  507,  and  sec  R.  v.  Murray 
and  Mahoney  (No.  2),  [1917]  1  W.W.R.  404,  10  AHa,  L.R.  275,  27  Can. 
Cr.  Caa.  247;  B.  v.  Jennings  (No.  2),  [1917]  1  W.W.R.  1073,  11  Alta. 
L.R.  290,  28  Can.  Cr.  Cas.  164.  If  he  grants  a  reserved  case  on 
some  of  the  questions  and  declines  to  grant  as  to  others,  the  court  of 
appeal  on  giving  leave  to  appeal  on  the  others,  will  direct  that  the 
whole  case  be  argued  at  the  one  time,  so  that  the  questions  reserved 
and  the  questions  stated  may  be  disposed  of  in  'the  one  judgment. 
Giroux  V.  The  King,'  25  Que.  K.B.  505^  27  Can.  Cr.  Cas.  366;  compare 
B.  V.  Bela  Singh,  (1915)  22  B.C.R.  321,  27  Can.  Cr.  Cas.  40,  in  which 
a  doubt  was  raised  as  to  the  jurisdiction  to  hear  a  second  appeal  from 
the  same  conviction  although  founded  on  different  grounds. 

Trial  judge  should  certify  reasons  for  refusing  a  reserved  easel — 
Where  the  trial  judge  refuses  to  reserve  a  case  it  is  expedient  that  he 
give  his  reasons  for  refusal  and,  in  doing  so,  certify  the  facts  sufficiently 
to  show  the  court  whether  the  question  of  law  has  a  foundation  in 
fact.    B.  V.  Murray  and  Mahoney  (No.  2),  [1917]  1  W.W.R.  404,  410, 

10  Alta.  L.B.  275,  27  Can.  Cr.  Cas.  247.  In  default  of  the  trial  judge 
so  certifying  the  grounds  for  refusing  to  reserve  a  case,  it  would  be 
proper  for  the  appeal  court  to  request  him  to  do  so  for  the  purpose  of 
informing  the  court  of  appeal  sufficiently  to  enable  it  to  decide  whether 
or  not  the  trial  judge  should  be  directed  to  reserve  the  question.  B  v. 
Murray  and  Mahoney  (No.  2),  [1917]  1  W.W.R.  404,  at  410,  per 
Beck,  J.  But  whether  or  not  this  practice  is  followed,  the  court  of 
appeal  may,  on  a  survey  of  the  certified  evidence  brought  before  them, 
direct  the  trial  judge  to  state  a  case  on  any  point  which  he  had  pre- 
viously declined  to  reserve.  Ibid.  And  without  bringing  up  the  entire 
evidence  and  in  default  of  any  certificate  of  the  trial  judge's  reasons 
for  refusing  a  reserved  case,  the  facts  assented  to  by  the  prceecution 
and  the  defence  on  the  motion  for  leave  to  appeal,  may  be  a  sufficient 
foundation  for  directing  the  trial  judge  to  state  a  case.  R.  v.  Murray 
and  Mahoney  (No.  2),  [1917]  1  W.W.B.  404,  410,  per  Bock,  J. 

Affidavits  will  not  be  received  at  the  instance  of  the  Crown  to  prove 
that  the  trial  judge  in  his  oral  judgment  acquitting  the  accused  did 
so  upon  points  of  law  alleged  to  have  been  wrongly  decided,  if  the 
written  notes  of  such  judgment  certified  by  the  judge  and  filed  at  ii 
later  date  place  the  ground  of  acquittal  upon  an  insufiiciency  of  proof 
raising  a  pure  question  of  fact.  B.  v.  Jacobs,  (1917)  26  Que.  K.B.  r>S2« 
30  Can.  Cr.  Cas.  80. 

Serving  the  n4ftice  of  motion  for  leave  to  appeal} — Where  the  Crown 
is  the  prosecutor  the  notice  of  motion  by  defendant  for  leave  to  appeal 
will  be  served  on  the  Attomey-Oeneral  for  the  province.    B.  v.  Lai  Ping, 

11  B.C.R.  102,  8  Can.  Cr.  Cas.  467;  B.  v.  Swett,  (1914)  7  W.W.B.  608, 
23  Can.  Cr.  Cas.  272,  29  W.L.B.  887  (Sask.).  Service  on  the  Attorney- 
General  means  service  at  his  office,  and  does  not  require  that  he,  in  per- 
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son,  must  be  handed  the  notice.  E.  v.  Swett  (1914)  7  W.W.B.  608  (so 
held  as  to  a  habeas  corpus  notice  required  by  court  rule  to  be  served 
"  upon  the  Attorney -General ") ;  and  see  Lawler  v.  City  of  Edmonton 
(1914)  7  W.W.B.  291.  Service  on  the  local  a««nt  of  the  Attorney-Gen- 
eral is  not  sufficient  unless  it  appears  that  the  local  agent  was  authorized 
to  receive  service  or  unless  counsel  appears  for  the  Attomey-General 
and  waives  the  objection.     B.  v.  Swett,  supra,  per  Stuart,  J. 

*'  Service  "  of  a  notice  need  not  be  personal  service  unless  the  enact- 
ment? so  requires  in  terms,  as  "service  "  simplieiter  is  not  so  restricted; 
B.  V.  Trottier,  5  W.W.B.  263,  6  Alta.  L.B,  451 ;  Be  Lawler  and  City  of 
Edmonton,  7  WiW.B.  291  (Alta.) ;  the  notice  at  the  person's  residence 
or  place  of  business  would  be  equally  good'  service.  Lawler  v.  City  of 
Edmonton,  7  W.W.B.  291 ;  B.  v.  Trottier,  supra. 

If  the  Crown  appeals,  the  notice  should  be  served  on  the  accused 
personally,  as  it  is  to  be  presumed  that  his  solicitor's  authority  termin- 
ated with  the  acquittal  at  the  tri^l.  B.  v.  Williams,  3  Can.  Cr.  Cas.  9 
(Ont.). 

Notice  to  include  grounds  of  app€al'h-*The  grounds  of  appeal  should 
be  set*  out  in  the  notice  of  motion.  B.  v.  Lai  Piug,  11  B.C.B.  102.  8 
Can.  Cr.  Cas.  467. 

Granting  or  refusing  leave  to  appeal  on  point  of  law] — Unless  the 
court  is  unanimous  in  refusing  leave  to  appeal,  the  refusal  may  work 
a  possible  injustice  to  the  accused  as  regjards  his  right  of  further  appeal 
to  the  Supreme  Court  of  Canada  under  sec.  1024.  The  latter  section 
gives  the  convicted  person  a  further  appeal  from  a  judgment  of  the 
court  of  appeal  affirming  a  conviction  if  there  is  a  dissent  by  any  of 
the  judges,  but  not  otherwise.  Sec.  1013,  sub-sec.  3;  sec.  1024.  And 
it  is  doubtful  whether  a  motion  for  leave  to  appeal  although  commonly 
called  an  appeal  from  the  refuwil  to  reserve,  is  within  sec.  1024. 

In  B.  V.  Angelo  (1914)  5  W.W.B.  1303,  1306,  22  Can.  Cr.  Cas.  204, 19 
B.C.B.  261,  27  W.L.B.  108,  the  court  of  appeal  refused  to  accede  to 
the  Tequest  of  counsel  on  both  sides  on  a  motion  for  leave  to  appeal 
under  sec.  1015,  to  hear  and  deal  \tith  the  appeal  upon  the  agreement 
of  counsel  and  upon  the  evidence,  in  like  manner  as  though  a  case  had 
been  stated  under  Code  sec.  1016.  It  was  there  held  that  the  court  of 
appeal  is  not  to  substitute  itself  lior  allow  counsel  to  substitute  them- 
selves for  the  tribunal  which,  under  sec.  1016,  is  to  exercise  the  statuton' 
duty  of  "  stating "  a  ease.  B.  v.  Angelo,  supra,  per  Martin,  J.A.,  at 
5  W.W.B.  1306. 

In  some  jurisdictions  the  entire  case  will  be  disposed  of  on  the  motion 
for  leave,  if  the  parties  consent,  and  it  appears  to  the  court  that  there 
is  no  necessity  for  obtaining  a  formal  stated  case.  See  B.  v.  Armstrong, 
15  O.L.B.  47,  12  Can.  Cr.  Cas.  544,  546;  B.  v.  Blythe,  19  O.L.B.  3S6 
15  Can.  Cr.  Cas.  224 ;  B.  v.  Daley,  39  N.B.B.  416,  16  Can.  Cr.  Cas. 
168,  177. 

What  effect  this  practice  may  have  upon  the  right  of  further  appeal 
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in  case  of  dissent  is  a-  qnesition  which  does  not  appear  to  have  been 
decided.  In  case  the  convictdon  were  affirmed,  but  one  or  more  judges 
dissented,  the  right  of  further  appeal  might  be  protected  by  the  order 
being  made  for  a  stated  case,  and  on  the  stated  case  being  returned,  a 
further  order  being  made  disposing  of  the  case  in  terms  of  the  majority 
opinion. 

In  a  New  Brunswick  case  it  was  held  that  after  directing  a  case  to 
be  stated  on  certain  questions  the  court  of  appeal  could  proceed  on 
consent  of  the  parties  to  hear  argument  on  the  questions  by  reference 
to  the  record  and  evidence.  E.  v.  Belyea,  (1915)  43  N.B.R.  375,  24 
Can.  Cr.  Cas.  395.  [Contra,  see  B.  v.  Angelo,  (1914)  5  W.W.B,  1303, 
19  B.C.R.  261,  22  Can.  Cr.  Cas.  304,  (Martin,  J.A.)  ;  B.  v.  Fong  Soon, 
[1919]  1  W.W.B.  486,  489,  (Martin,  J.A.).] 

Refusing  leave  if  no  substaniicU  wrong  or  miscarriage'} — Leave  to 
appeal  will  be  refused  if  the  court  is  of  opinion  that  no  substantial 
wrong  or  miscarriage  was  occasioned  within  the  terms  of  Cpde  sec.  1019,. 
and  that  consequently  the  appeal  could  not  be  successful.  R.  v.  Mclican, 
11  Can.  Cr.  Cas.  283,  39  N.8.B.  147;  B.  v.  Lai  Ping,  11  B.C.B.  102, 
8  Can.  Cr.  Cas.  467;  B.  v.  Menard,  2  Q.W.B.  900,  8  Can.  Cr.  C«B«.aO; 
R.  V.  Burns,  1  O.LJt.  336;  B.  v.  Farduto,  21  Can.  Cr.  Cas.  144,  19  B.L. 
165  (Que.);  and  see  B.  v.  Letain  [1918]  1  W.W.B.  505  (Man.);  B.  v. 
Spain,  27  Man.  R.  473,  [1917]  2  W.W.B.  465;  Kelly  v.  The  King  [1917] 
1  W.W.B.  463,  54  S.C.B.  220;  Ibrakim  v.  The  King  [1914]  A.C.  599. 

Motion  for  leave  not  proseouted] — If  the  appellant  files  his  motion 
but  makes  default  in  proceeding  with  it,  the  court  may  hear  the  other 
side  and  dispose  of  it  in  the  appellant's  absence.  Abeles  v.  The  King, 
24  Que.  K.B.  260,  24  Can.  Cr.  Cas.  308. 

Specific  questions  may  he  ordered  to  he  statedl — The  court  of  appeal 
may  formulate  the  questions  which  the  trial  court  shall  include  in  the 
stated  case,  or  order  that  the  precise  questions  he  had  refused  to  re- 
serve shall  be  stated.  B.  v.  Coleman  (1898)  30  Ont.  B.  93,  2  Can.  Cr. 
Cas.  523;  B.  v.  Tansley,  (1911)  3  O.W.N.  411,  19  Can.  Cr.  Cas.  42; 
and  Be«  B.  v.  Saih  Chak •  f Ifo.  1),  12' Can.  Of.  Cas.  495,  42  ?f.S.B.  372; 
R.  V.  Belyea,  43  N.B.B.':3T«»'W- Can.' Cr.' Caps.  396;  GKroilx  ▼.  The  King 
(1916)  25  Que.  K.B.  505,  27  Can.  Cr.  Cas.  366.  Furthermore,  th^  c^urt 
of  appeal  may  order  that  the  whole  record  and  evidence  shall  *be  sent 
up  and  that  the  triar  judge  shkll  oerti:^  whether  or  not  the  reasons  fbr 
hi«  judginent  or  ruling  as  set*  forth  in  the  stenographer's  extended  notes, 
is  correctly  reported.  Giroux  v.  The  King,  (1916)  25  Que.  K.B.  505, 
27  Can.  Cr.  Cas.  366. 

After  leaye  gmnted,  ease  to  be  stated.— Motions  to  correct  sentence. 

1016.  H- leave  to  appeal  is  granted,  a  case  shall  be  stated 
for  the  opinion  ol  the  court  of  appeal  as  if  the  question  had 
been  reserved. 
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2,  If  the  sentence  is  alleged  to  be  one  which  could  not  by  law 
be  passed,  either  party  may,  without  leave,  upon  giving  notice 
of  motion  to  the  other  side,  mo\e  the  court  of  appeal  to  pass  a 
proper  sentence. 

3.  If  the  court  has  arrested  judgment,  and  refused  to  pass 
any  sentence,  the  prosecutor  may  without  leave  make  such 
motion. 

Owin]— Sec.  744,  Code  of  1892. 

Trial  judge  to  state  a  ca«c]^-See  notes  to  sees.  1013-1015. 

Motion  to  revise  illegal  sentence} — B.  v.  Edwards,  17  Man.  B.  2S8, 
J  3  Can.  Cr.  Cas.  202. 

Procedure  wbere  Judge  or  magistrate  dies,  quits  office  or  refuses 
to  state  ease* 

1016a.  If  pending  the  statement  of  a  case  upon  a  question 
reserved  the  judge  or  magistrate  before  whom  tlie  trial  was  had 
dies  or  quits  office,  or  if  such  judge  or  magistrate,  having  re- 
served a  question,  refuses  or  neglects  to  state  a  case,  the  party 
upon  whose  application  the  question  was  reserved  may  on  notice 
of  motion  to  be  given  to  the  accused  or  prosecutor,  as  the  case 
may  be,  apply  to  the  Court  of  Appeal  to  state  a  case,  and  if  a 
case  is  thereupon  stated,  it  shall  be  dealt  with  as  if  it  had  been 
duly  stated  by  such  judge  or  magistrate. 

Origin]— 8-9  Edw.  VII,  ch.  9,  sec.  2. 

Kvldenee  for  court  of  appeal* — Judge's  DOteg«— Other  evideBce.- 
8eDdlDg  back  stated  ease  to  be  amesded. 

1017.  On  any  appeal  or  application  for  a  new  trial,  tlie 
court  before  which  the  trial  was  had  shall,  if  it  thinks  necessary, 
or  if  the  court  of  appeal  so  desires,  send  to  the  court  of  appefd  a 
copy  of  the  whole  or  of  such  part  as  may  be  material  of  the 
evidence  or  the  notes  taken  by  the  judge  or  presiding  justice 
at  the  trial. 

2.  The  court  of  appeal  may,  if  only  the  judge's  notes  are  sent 
and  it  considers  such  notes  defective,  refer  to  such  other  evidence 
of  what  took  place  at  the  trial  as  it  thinks  fit. 
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3.  The  court  of  appeal  may,  in  its  discretion,  send  back  any 
ase  to  the  court  by  which  it  was  stated  to  be  amended  or  restated. 


Origin]— Sec.  745,  Code  of  1892. 

Papers  accompanying  the  case  reserved  or  stated] — In  stated  or  re- 
served eases  there  should  be  included  a  statement  of  the  judge  or  magis- 
trate, naming  the  material  submitted  as  part  of  the  ease,  such  as: 
indictment,  charge  sheet,  information,  evidence;  in  fact,  all  papers  that 
may  furnish  information  to  the  court. 

A  defendant  bringing  an  appeal  by  case  stated  or  reserved^  or  a 
motion  to  state  a  case,  ought  not  to  be  prejudiced  because  of  any  part 
of  the  material,  e.g.,  stenographer's  notes  of  evidence,  upon  which  he 
has  a  right  to  base  his  appeal,  becoming  unavailable  without  fault  on 
his  part,  but  through  some  omission  of  the  Grown  or  of  the  Attorney- 
General's  department  or  of  the  officers  of  the  court.  R.  v.  Jennings  (1916) 
10  W.W.B.  1049,  1050,  26  Can.  Cr.  Cas.  270,  34  W.L.R.  1058  (Alta.) ; 
R.  V.  Rimes,  (1912)  28  Times  L.R.  409. 

It  should  not  be  left  to  the  court  of  appeal  to  examine  the  Criminal 
Code  to  see  if  the  Indictment  is  good  und^  some  (Miction  other  than  that 
to  which  the  nature  of  the  charge  relates,  nor  to  find  out  from  tb^  l¥^k 
of  evidence  what  the  facts  were  on  which  the  trial  judge  relied.  The 
case  should  be  stated  so  as  to  raise  the  real  point  involved.  R.  v.  Davis, 
(1914)  5  W.W.R.  130;  R.  v.  Cohen,  6  Can.  Cr.  Cas.  386,  393  (N.S.) ; 
B.  V.  Pootier,  (1903)  13  Que.  K.B.  308,  7  Can.  Cr.  Cas.  417.  But,  if  of 
opinion  that  it  is  inexpedient  to  send  the  case  back  to  be  re-stated,  the 
court  of  appeal  will  dispose  of  it  although  not  stated  with  the  particu- 
larity that  is  desirable.    R.  v.  Davis,  (1914)  5  W.W.R.  1340. 

The  yerity  of  a  statement  in  the  record  in  regard  to  a  mixed  matter 
of  law  and  fact  essential  to  his  jurisdiction,  made  by  «r  under  the  direc- 
tion of  a  judge  of  a  court  of  inferior  jurisdiction,  although  it  be  a 
court  of  record,  is  not  to  be  conclusively  {(resumed.  Mayor  of  London 
V.  Cox,  L.R.  2  H.L.  239,  262;  Falkingham  v.  Victorian  Railway  Com- 
missioner [1900]  A.C.  452.  And  on  a  reserved  case  in  a  criminal  matter, 
where  the  jurisdiction  of  a  substitute  judge  depended  on  the  absence 
of  the  regular  judge,  the  entry  in  the  trial  book  is  not  conclusive  evi- 
dence of  the  latter's  absence.  Brunet  v.  The  King,  (1918)  57  S.C.R. 
83,  30  Can.  Cr.  Cas.  16,  23. 

Seference  to  evidence  other  than  the  judge* s  notesi — See  note  to  sec. 
1015.  Sec.  1017,  sub-sec.  (2)  applies  where  V^^^^y  *^6  judge's  notes" 
of  the  evidence  at  the  trial  are  available.  Many  magistrates  trying 
cases  under  sec.  777  have  to  take  their  own  notes  of  the  evidence  in 
long-hand;  but  courts  of  record  usually  have  an  official  stenographer 
whose  notes,  or  the  material  portion  of  them,  may  be  certified  and  for- 
warded to  the  court  of  appeal  along  with  the  record  and  questions 
submitted. 

The  reference  in  sec.  1017  to  the  notes  taken  by  the  judge  applies 
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to  the  notes  of  the  evidence  of  witnesses  and  the  notes  of  objections  taken 
at  the  trial,  but  not  to  the  address  made  by  the  judge  to  the  jury. 
Di  Lena  v.  The  King  (1915)  24  Que.  K.B.  262,  24  Can.  Cr.  Cas.  301. 
The  appellate  court  is  bound  to  receive  and  accept  the  charge  of  the 
judge  to  the  jury  as  transmitted  by  the  latter  with  his  report  and  has 
no  power  to  order  the  taking  of  evidence  or  to  receive  evidence  for  the 
purpose  of  establishing  that  this  report  does  not  conform  to  what  was 
really  said  by  the  judge  to  the  jury.  Di  Lena  v.  The  King,  supra; 
compare  R.  v.  Angelo,  19  B.C.R.  261,  22  Can.  Cr.  Cas.  304,  5  W.W.R. 
1303,  27  W.L.B.  108;  R.  v.  Jun  Goon,  (1916)  10  W.W.R.  25,  22  B.C.R. 
381,  25  Can.  Cr.  Cas.  415,  33  WX.B.  761. 

A  copy  of  the  whole  or  of  the  material  parts  of  the  evidence  taken 
at  the  trial,  which  must  always  be  necessary  where  one  question  is 
whether  there  was  any  evidence  on  which  the  accused  could  have  been 
lawfully  convicted,  or,  which  is  anotlier  way  of  putting  it,  whether 
there  was  reasonable  evidence  of  guilt  to  support  a  conviction.  R.  v. 
Beboning,  13  Can.  Cr.  Cas.  405,  408. 

Powers  of  court  of  appeal  upon  hearing. 

1018.  Upon  the  hearing  of  any  appeal  under  the  powers 
hereinbefore  contained,  the  court  of  appeal  may, — 

(a)  confirm  the  ruling  appealed  from;  or, 

(6)  if  of  opinion  that  the  ruling  was  erroneous,  and  that 
there  has  been  a  mis-trial  in  consequence,  direct  a 
new  trial;  or, 

(c)  if  it  considers  the  sentence  erroneous  or  the  arrest  of 
judgment  erroneous,  pass  such  sentence  as  ought  to 
have  been  passed  or  set  aside  any  sentence  passed  by 
the  court  below,  and  remit  the  case,  to  the  court 
below  with  a  direction  to  pass  the  proper  sentence; 

I  (^)  if  of  opinion  in  a  case  in  which  the  accused  has  been 
convicted  that  the  ruling  was  erroneous,  and  that  the 
accused  ought  to  have  been  acquitted,  direct  that  the 
accused  shall  be  discharged,  which  order  shall  have 

t  all  the  effects  of  an  acquittal,  or  direct  a  new  trial ; 

or, 
(e)  make  such  other  order  as  justice  requires. 

Ori^l— Sec.  746,  Code  of  1892. 

No  reversal  of  conviction  or  new  trial  unless  suhstantiqi  wrong  occa- 
sioned "by  the  error"] — Code  sec.  1019. 
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Me-atatinff  the  case  reserved} — See  sec.  1017. 

Eeducing  an  illegal  sentence} — In  reducing  an  excessive  sentence 
under  sec.  1018,  the  court  may  either  impose  such  new  sentence  as  it 
considers  proper  under  the  circumstances  or  may  discharge  the  accused 
if  it  considers  his  interim  punishment  to  have  been  ample  for  the 
offence.    B.  v.  Williams,  16  Can.  Cr.  Cas.  482,  21  O.L.B,  467. 

In  B.  v.  Dupont,  4  Can.  Cr.  Cas.  566,  the  court  gave  effect  to  the 
principle  that  an  offender  shall  not  escape  by  reason  of  a  wrong  or 
even  clearly  ultra  vires  sentence  if  there  has  been  a  valid  adjudication 
of  guilt,  but  that  it  is  the  duty  of  the  appellate  court  to  pronounce  the 
proper  sentence;  And  see  B.  v.  Edwards,  17  Man.  B.  288,  13  Can.  Cr. 
Cas.  202;  or  to  remit  the  case  to  the  trial  court  with  directions.  B.  v. 
Sperdakes,  (1911)  40  N.B.B.  428,  24  Can.  Cr.  Cas.  210. 

Mistrial} — A  new  trial  may  be  directed  if  there  has  been  a  mistrial 
in  consequence  of  aji  erroneous  ruling.  This  corresponds  with  the 
English  practice  of  awarding  a  venire  de  novo;  see  B.  v.  Ingleson  (1914) 
11  Cr.  App.  B.  21;  B.  v.  Baker  (1912)  7  Cr.  App.  B.  217. 

Misdirection  or  non-direction} — See  note  to  sec.  1019. 

Ordering  a  new  trial} — The  Code  gives  the  court  of  appeal  express 
power  to  order  a  new  trial,  a  power  which  was  not  included  in  the 
English  Criminal  Appeal  Act. '  The  lack  of  that  power  has  to  be  borne 
in  mind  when  considering  judgments  of  that  tribunal  cited  as  precedents 
for  quashing  a  conviction.  The  Court  of  Criminal  Appeal,  in  B.  v 
Ellson  (1911)  7  Or.  App.  B.  4,  expressed  regret  that  power  to  order  a 
new  trial  had  not  been  included  and  added:  "If  a  sufficient  legal 
reason  is  advanced  against  the  conclusion  of  a  judge  and  jury,  we  have 
no  alternative  but  to  quash  the  conviction  and  no  further  psoceedings 
can  be  had."  Per  Darling,  J.,  in  B.  v.  Ellson  (1911)  7  Cr.  App.  B.  4 
at  p.  8. 

The  considerations  influencing  the  exercise  of  the  discretion  to  grant 
a  new  trial  in  one  class  of  cases  may  differ  materially  from  those 
affecting  it  in  another  class.  Especially  may  this  be  so  in  eases  where 
the  accused  has  been  discharged  and  the  Crown  is  appealing.  There 
the  considerations  that  would  govern  where  the  accused  was  convicted 
and  was  the  appellant,  would  not  necessarily  be  applicable :  Bex  v.  Karn 
(1903),  5  O.L.B.  704,  6  Can.  Crim,  Cas.  479;  B.  v.  Burr,  12  Can.  Cr. 
Cas.  104,  13  O.L.B.  485. 

Bail  on  granting  new  trial} — Code  sec.  1023,  sub-sec.  (3). 

II  no  substantia]  wrong,  conrictlon  stands. — ProTlso  as  to  cballenges* 

1019.  No  conviction  shall  be  set  aside  nor  any  new  trial 
<lirected,  although  it  appears  that  some  evidence  was  improperly 
admitted  or  rejected,  or  that  something  not  according  to  law 
was  done  at  the  trial  or  some  misdirection  given,  unless,  in  the 
opinion  of  the  court  of  appeal,  some  substantial  wrong  or  mis- 
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carriage  was  thereby  occasioned  on  the  trial:  Provided  that  if 
the  court  of  appeal  is  of  opinion  that  any  challenge  for  the 
defence  was  improperly  disallowed,  a  new  trial  shall  be  granted. 

Origin}— Sec.  746,  CJode  of  1892. 

** Substantial  wrong  or  miscarriage'*] — Where  evidence  has  been 
improperly  admitted  or  something  not  according  to  law  has  been  done 
at  the  trial  which  may  have  operated  prejudicially  to  the  accused  upon 
a  material  issue,  although  it  has  not  been  shown  and  cannot  be  shown 
that  it  did  in  fact  so  operate,  the  court  of  appeal  may  order  a  new 
trial.  B.  V.  Hoo  Sam  (1912)  1  W.W.B.  1049,  1059  (Sask.) ;  B.  v. 
Holderman  (1914)  7  W.W.B.  729,  7  Sask.  L.B.  279,  23  Can.  Cr.  Ca*. 
369 ;  B.  V.  Daley,  39  N.B.B.  411 ;  B.  v.  Doyle,  26  Can.  Cr.  Cas.  197,  28 
D.L.B.  649.  But  to  come  within  that  principle  as  regards  errors  in  the 
judge's  summing  up,  to  the  jury,  it  must  appear  that  the  portion  of  the 
charge  objected  to  might  have  operated  prejudicially  to  the  accused 
upon  a  material  issue.  B.  v.  Hoo  Sam,  (1912)  1  W.W.B.  1049,  1059. 
19  Can.  Cr.  Cas.  259,  20  W.L.B.  571  (Sask.)  ;  B.  v.  Theriault,  (1894) 
32  N.B.B.  504;  B.  v.  Letain,  [1918]  1  W.W.B.  505,  29  Can.  Cr.  Cas. 
389  (Man.). 

m 

The  trial  judge  in  his  summing  up  in  a  criminal  case  may  express 
his  own  opinion  upon  the  facts  upon  which  the  jury  has  to  pass,  but 
he  is  not  to  make  an  improper  use  of  that  right,  for  it  is  one  which 
is  capable  of  being  abused.  B.  y.  Moke,  [1917]  3  W.W.B.  575,  583,  28 
Can.  Cr.  Cas.  296  (Alta.)  ;  B.  v.  Swyryda,  15  Can.  Cr.  Cas.  138.  The 
charge  is  to  be  road  as  a  whole  and  not  by  taking  isolated  sentences 
and  expressions  apart  from  their  context;  and  if,  along  with  his  own 
opinion  he  made  it  plain  that  the  jury  were  to  be  the  judges  of  the 
facts  and  that  thoy  were  not  bound  to  accept  his  views,  but  must  exer- 
cise their  own  judgment,  this  negatives  any  improper  use  of  the  trial 
judge's  right  to  tell  the  jury  his  own  opinion  of  the  facts.  B.  v.  Moke, 
[1917]  3  W.W.B.  575,  583,  584,  28  Can.  Cr.  Cas.  296  (Alta.). 

The  court  will  exercise  its  discretion  by  dismissing  an  appeal  where 
the  improper  admission  of  evidence  or  other  irregularity  was  so  trivial 
that  it  may  safely  be  assumed  the  jury  was  not  influenced  by  it.  Allen  v. 
The  King,  44  8.C.B.  331 ;  B.  v.  Kelly  [1917]  1  W.W.B.  463,  54  S.C.B. 
220;  B.  V.  Murray  &  Mahoney,  [1917]  2  W.W.B.  805;  B.  v.  Spain. 
[1917]  2  W.W.B.  465,  477,  27  Man.  B.  473,  28  Can.  Cr.  Cas.  ll.T; 
B.  V.  Baugh  (1917)   38  O.L.B.  559. 

If  the  circumstances  are  such  that  it  is  impossible  to  say  that  the 
minds  of  the  jury  may  not  have  been  prejudicially  affected  by  the  evi- 
dence complained  of,  then  a  substantial  wrong  has  been  occasioned. 
This  result  is  accomplished  if  what  has  been  improperly  done  may 
have  influenced  the  jury  adversely  to  the  accused  upon  a  material 
issue;  Allen  v.  The  King  (1911)  44  S.C.B.  331,  18  Can.  Cr.  Cas.  31; 
B.  V.  May  (1915)  7  W.W.B.  1261,  23  Can.  Cr.  Cas.  469  (B.a). 
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It  ivoald  seem  that  the  appellate  court  is  not  to  take  up  the  task 
of  weighing  evidence  which  it  is  the  function  of  the  jury  to  weigh  and 
decide  upon.  Allen  v.  The  King,  44  S.C.R.  331.  [Contra:  R.  ▼.  Romano, 
(1915)  24  Que.  K.B.  40,  24  Can.  Cr.  Cas.  30.] 

The  test  as  to  whether  there  has  been  a  miscarriage  of  justice  by 
the  improper  admission  of  evidence  must  be  whether  the  jury  would 
have  come  to  the  same  conclusion  if  the  evidence  had  been  properly 
excluded.  The  conviction  will  be  quashed  if  the  appellate  court  is 
unable  to  say  that  the  jury  would  have  come  to  the  same  conclusiojQ, 
and  it  is  insufficient  that  the  appellate  court  can  say  that  the  jury 
"might"  have  done  so.  R.  v.  Christie  (1913)  9  Cr.  App.  R.  169.  But 
if  it  would  be  the  "  merest  speculation  "  to  suppose  that  the  jury  was 
substantially  influenced  by  the  inadmissible  evidence,  if  it  was  "highly 
improbable  although  not  impossible  "  that  such  was  the  case,  the  pre- 
X)onderance  of  unquestioned  evidence  may  be  so  great  that  the  appellate 
court  cannot  conclude  that  there  has  been  any  miscarriage  of  justice 
substantial  or  otherwi.se.  Ibrahim  v.  The  King,  [1914]  A.C.  599,  614, 
83  L.J.P.C.  185;  Makin  v.  Attorney-General  of  New  South  Wales, 
[1894]  A.C.  57,  70,  63  L.J.P.C.  41;  R.  v.  Kelly  [1917]  1  W.W.R.  463, 
54  S.C.R.  220;  R.  v.  Spain,  [1917]  2  W.W.R.  465,  469,  27  Man.  R.  473, 
28  Can.  Cr.  Cas.  113.  So  if  substantial  evidence  against  the  defendant 
has  been  improperly  admitted,  the  court  will  quash  the  conviction,  where 
it  cannot  say  that  the  jury  would  have  returned  the  same  verdict  on 
the  admissible  evidence  alone.  R.  v.  Campbell  (1912)  8  Cr.  App.  R. 
75,  distinguishing  R.  v.  Gray  (1911)  6  Cr.  App.  R.  242;  and  see 
Vaithanatha  v.  King-Emperor  (1913)  29  Times  L.R.  709  (P.C). 

Before  the  appellate  court  can  set  aside  a  conviction  or  order  a  new 
trial,  it  must  be  of  the  opinion  that  "some  substantial  wrong  or  mis- 
carriage was  .  .  .  occasioned  on  the  trial "  by  something  "  not 
according  to  law  "  which  "  was  done  at  the  trial,"  or  by  the  "  misdirec- 
tion given."  "  Miscarriage  "  means  here,  "  miscarriage  of  justice,"  tlie 
terminology  used  in  the  Imperial  Criminal  Appeal  Act  of  1907,  7  Edw. 
VII,  ch.  23,  see.  4  (1).  R.  v.  Duckworth,  37  O.L.R.  197,  26  Can.  Cr. 
Cas.  314.  As  is  shown  in  many  cases,  there  are  instances  of  errors 
which  are  not  of  sufficient  importance  to  induce  the  court  to  say  that 
there  has  been  a  "miscarriage  of  justice:"  per  Lord  Reading,  L.C.J.. 
in  Rex  v,  Murray,  9  Cr.  App.  R.  248,  at  p.  249 ;  the  error  "  could  not 
have  affected  the  result:"  per  Bankes,  J.,  in  Rox  v.  King,  10  Cr.  App.  R. 
44,  at  p.  49 ;  in  some  cases  of  misdirection  the  court  "  cannot  think 
that,  if  the  jury  had  had  a  proper  direction  .  .  .  they  would  have 
come  to  any  other  conclusion:"  per  Lord  Reading,  L.C.J.,  in  Ilex  v. 
Cumock,  10  Cr.  App.  R.  207,  at  pp.  208,  209;  but  it  is  thoroughly 
established  that  "  once  it  comes  to  the  conclusion  that  a  wrong  decision 
has  been  given  during  the  course  of  the  case,  the  court  should  never 
allow  the  conviction  to  stand  unless  it  comes  to  the  conclusion  that  the 
jury  would  certainly  have  convicted  even  if  such  wrong  decision  had 
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uever  been  given;*'  per  Iiord  Beading,  L.G.J.,  in  Bex  v.  Smallman,  10 
Cr.  App.  B.  1,  at  p.  4.  That  this  applies  to  a  case  of  misdirection  or 
nondirection  as  to  the  applicability  of  evidence,  is  clear  from  Bex  v. 
Cumock,  supra;  had  the  court  not  been  convinced  (in  the  Cumock 
case)  that  the  jury  would  have  convicted  even  had  they  been  charged 
that  the  evidence,  admissible  as  it  was,  was  not  evidence  of  the  truth 
of  the  facts  stated,  it  would  have  set  aside  the  conviction.  B.  v.  Duck- 
worth, 37  O.L.E.  197,  26  Can.  Cr.  Cas.  314,  347,  per  Biddell,  J.;  and  see 
Bex  V.  Morgan,  7  Cr.  App,  B.  63;  Bex  v.  Monk,  7  Cr.  App.  B.  119; 
Bex  V.  Higgins,  36  N.B.B.  18,  7  Can.  Cr.  Cas.  68;  Bex  v.  Brooks  (1906), 
11  Can.  Cr.  Cas.  188,  11  O.L.B.  525;  Bex  v.  Paul  (1907),  18  Can.  Cr. 
Cas.  219;  Bex  v.  Lew,  19  Can.  Cr.  Cas.  281;  Eberts  v.  The  Kong  (1912), 
20  Can.  Cr.  Cas.  273;  Graves  v.  The  King,  (1912)  47  S.C.B.  568,  12 
E.L.B.  332,  20  Can.  Cr.  Cas.  438;  Bex  v.  Batz  (1913),  21  Can.  Cr.  Cas. 
343,  24  W.L.B.  908,  21  Can.  Cr.  Cas.  343;  Bex  v.  AUen  (1913),  41  N.B.B. 
516,  22  Can.  Cr.  Cas.  124;  Bex  v.  Davis  (1914),  19  B.C.B.  50,  5  W.W.B. 
1340;  -22  Can.  Cr.  Cas  431;  Bex  v.  Stroud,  7  Cr.  App.  B.  38;  Bex  v. 
Yousry,  11  Cr.  App.  B.  13 ;  Ibrahim  v.  The  King,  [1914]  A.C.  599. 

Question  of  misdirection^ — Where  there  has  been  a  misdirection  in 
law,  the  court  of  appeal  will  not  interfere  if  it  is  satisfied  that  the  jury 
on  a  proper  direction  in  law  must  have  found  the  same  verdict,  but  if 
the  court  comes  to  the  conclusion  that  the  jury  might,  but  not  that  they 
mustj  have  returned  the  same  verdict,  the  court  must  give  effect  to  its 
view  of  the  summing  up,  and  if  this  was  a  misdirection  on  the  onus  of 
proof  (e.g.,  where  the  words  used  were  to  the  effect  that  possession  of 
stolen  goods  placed  on  the  accused  the  onus  of  proving  the  truth  of  his 
explanation)  the  conviction  cannot  stand.  B.  v.  O'Neil,  9  W.W.B.  1321, 
9  A.L.B.  365,  25  Can.  Cr.  Cas.  323 ;  B.  v.  Kleparczuk  [1918]  1  W.W.B. 
695,  698  (Beck,  J.)  ;'  B.  v.  Schama,  (1914)  84  L.J.K.B.  396,  11  Cr. 
App.  B.  45;  B.  v.  Badash,  (1918)  87  L.J.K.B.  732;  Eberts  v.  The  King, 
47  S.CJa.  1,  20  Can.  Cr.  Cas.  273;  B.  v.  Jagat  Singh  (1915),  9  W.W.B. 
514,  25  Can.  Cr.  Cas.  281,  32  W.L.B.  637,  21  B.C.B.  545;  B.  v.  Hopper. 
[1915]  2  K.B.  431,  11  Cr.  App.  B.  136;  B.  v.  Schurman,  (1914)  7 
W.W.B.  680,  23  Can.  Cr.  Cas.  365,  30  W.L.B.  56;  B.  v.  Bleiler,  [1917]  1 
W.W.B.  1459,  1460,  11  Alta.  L.E.  550,  28  Can.  Cr.  Cas.  9. 

If  the  trial  judge  misdirected  the  jury  as  to  the  evidence  g^ven  by 
the  accused  in  his  own  behalf  so  that  it  was  not  a  fair  presentation 
of  his  evidence  on  a  material  point,  and,  on  exception  taken  by  counsel 
to  the  charge,  the  judge  declined  to  alter  it,  the  court  will  hesitate  to 
say  that  no  substantial  wrong  has  been  done.  B.  v.  Kleparczuk  [1918] 
1  W.W.B.  695  (Alta.). 

Erroneous  comment  on  secondary  matters  not  prejudicing  the  ac- 
cused will  not  be  a  ground  for  granting  leave  to  appeal.  B.  v.  Sha^^anez 
(1916)  25  Que.  K.B.  316,  26  Can.  Cr.  Cas.  438;  B.  v.  Smith  (1915)  11 
Cr.  App.  B.  229,  238. 

It  is  the  duty  of  the  judge  in  criminal  trials  to  take  care  that  the 
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verdiot  of  the  jury  is  not  founded  upon  any  evidence  except  that  which 
the  law  allows,  and  to  warn  the  jury  not  to  act  upon  evidence  which  is 
not  legal  evidence  against  the  prisoner.  If  a  mistake  had  been  made 
by  counsel,  that  would  not  relieve  the  judge  from  the  duty  to  see  that 
proper  evidence  only  was  before  the  jury.  B.  v.  Gibson,  18  Q.B.D.  537 ; 
B.  V.  Saunders  [1899]  1  Q.B.  490;  B.  v.  Bridgewater,  74  L.J.K.B.  35. 
at  37;  B.  v.  Long,  5  Can.  Cr.  Cas.  493;  B.  v.  Law,  15  Can.  Cr.  Cas.  382; 
B.  V.  Doyle,  26  Can.  Cr.  Cas.  197  (N^.) ;  B.  v.  Brooks,  11  Can.  Cr,  <3as. 
188;  B.  V.  Walker,  16  Can.  Cr.  Cas.  77. 

On  a  trial  without  a  jury  if  the  trial  judge  has  evidently  been 
affected  by  an  erroneous  view  of  the  law,  stated  in  his  reasons  for 
judgment,  on  a  material  question  as  to  the  necessity  of  certain  evi- 
dence and  the  appellate  court  is  of  opinion  that  if  he  had  not  enter- 
tained that  erroneous  view,  he  might  have  reached  a  different  eonclusion 
on  the  question  of  guilt,  it  is  then  open  to  the  appellate  court,  on  a 
case  stated  or  reserved,  to  consider  the  evidence  and  to  reverse  the 
verdict  if  it  finds  it  is  not  supported  by  the  evidence.  B.  v.  Carswell, 
(1916)  10  W.W.B.  1027,  26  Can.  Cr.  Caa.  288,  34  W.L.B.  1042  (Aha.). 

Beceivvng  ^ladmisHble  evidence  at  trial] — If  the  written  statement 
of  one  prisoner  be  put  in  by  the  Crown  as  evidonoe  on  a  joint  trial,  and 
no  objection  was  made,  the  fact  that  such  statement  contained  noth- 
ing but  what  had  already  been  brought  out  on  the  examination  and 
cross-examination  of  the  prisoner  signing  the  statement  may  be  con- 
sidered as  removing  any  cause  of  prejudice  to  the  other  defendant, 
and  a  conviction  of  the  latter  may  be  sustained  although  the  trial  judge 
had  not  cautioned  the  jury  that  a  oonfession  by  one  not  made  in  the 
other's  presence  was  not  evidence  against  that  other,  if  the  court  on  a 
review  of  the  entire  case  with  tlie  admissible  evidence  iinds  that  there 
was  no  substantial  wrong.  B.  v.  Davis,  (1914)  5  W.W.B.  1340,  and  (» 
W.W.B.'12,  19  B.C.B.  50,  22  Can.  Cr.  Cas.  431,  26  W.L.B.  912. 

When  the  judge  below  trying  a  case  without  a  jury  cannot  say 
whether  certain  evidence  improperly  rejected  would  have  affected  his 
decision,  it  may  reasonably  be  supposed  that,  if  given,  it  might  have 
affected  the  mind  of  the  trial  judge  in  deciding  whether  or  not  the 
defendant  was  guilty,  and  so  the  exclusion  resulted  in  "some  sub- 
stantial wrong"  on  the  trial.  B.  v.  Prentice  and  Wright,  (1914)  7 
W.W.B.  271,  277,  7  Alta.  L,B.  479,  23  Can.  Cr.  Cas.  436    (Beck,  J.). 

If  a  conviction  were  obtained  on  the  evidence  of  a  witness  who 
had  not  been  properly  sworn,  or  who  was  Illegally  allowed  to  affirm, 
that  would  seem  to  be  a  good  ground  for  setting  it  aside  or  ordering 
a  new  trial.  B.  v.  Deakin,  16  B.C.B.  271,  19  Can.  Cr.  Cas.  62,  19  W.L.B. 
43;  ».  V.  Lee  Tuck  (1912)  2  W.W.B,  605,  614  (Alta.).  For  example,  if 
a  Chinese  witness  declaring  himself  a  Christian  and  willing  to  be 
sworn  on  the  Bible  were  arbitrarily  directed  to  take  some  pagan  Chinese 
oath.    Ibid. 
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Doctrine  of  ihthstantial  wrong  as  applied  to  specific  crimes'^ — Other 
eases  dealing  with  specific  offences  and  irregularities  will  be  found  bv 
reference  to  the  appropriate  section  dealing  with  the  punishment  of 
the  offence  or  with  the  procedure,  as  the  case  may  be. 

Only  one  count  affected* — Sentence  as  to  rest. 

1O20.  If  it  appears  to  the  court  of  appeal  that  such  wrong 
or  miscarriage  affected  some  count  only  of  the  indictment,  the 
court  may  give  separate  directions  as  to  each  count,  and  may 
,pa.ss  sentence  on  any  count  unaffected  by  such  wrong  or  mis- 
carriage which  stands  good,  or  may  remit  the  case  to  the  court 
IkjIow  with  directions  to  pass  such  senten(*e  as  justice  may 
require. 

2'  The  order  or  direction  of  the  court  of  ap}>eal  shall  bo 
certified  under  the  hand  of  the  presiding  chief  justice  or  senior 
puisne  judge  to  the  proper  officer  of  the  court  before  which  the 
case  was  tried,  and  such  order  or  direction  shall  be  carried  into 
effect. 

Onpin]— Sec.  746,  Code  of  1802. 

Verdict   on   inconsistent   counts]  — 

If  a  verdict  be  not  sustainable  on  several  counts  because  of  their 
inconsistency  and  it  is  clear  that  the  accused  is  guilty  of  one  of  them, 
the  court  of  appeal  on  determining^  that  there  should  be  punishment  a? 
for  one  crime  only,  may  remit  the  case  with  a  direction  that  punjshment 
bo  imposed  for  that  one  of  the  various  counts  on  which  the  accusetl 
was  convicted,  as  to  which  the  maximum  sentence  is  the  lowest  and  leave 
it  to  the  discretion  of  the  trial  judge  to  fix  a  lower  punishment  as  for 
that  one  offence  if  so  disposed.  Kelly  v.  The  King  [1917]  1  W.W.R. 
463,  483,  54  S.C.R.  220,  27  Can.  Cr.  Cas.  282,  varying  R.  v.  Keny, 
[1917]  1  W.W.R.  46,  27  Man.  R.  105,  27  Can.  Cr.  Cas.  140.  The  formal 
judgment  of  the  court  of  appeal  that  the  penalty  to  be  imposed  shall 
be  limited  to  the  lesser  offence,  i.e.,  that  for  which  the  maximum  penalty 
is  the  least  of  all  those  upon  which  there  was  a  verdict  of  guilty,  makes 
it  unnecessary  for  the  court  to  consider  objections  relating  solely  to 
the  other  charges,  because,  if  no  punishment  is  to  lie  imposed  in  respect 
of  such  others,  there  is  ordinarily  no  ground  to  claim  *'  su)>atantial 
wrong  "  under  Cr.  Code  sec.  1019,  and  the  questions  on  the  other  cliarges 
would  be  academic  only.  Kelly  v.  The  King,  [1917]  1  W.W.R.  4GX 
484;  dismissing  appeal  from  R.  v.  Kelly  [1017]  1  W.W.R.  46,  54  S.C.B. 
220,  27  Can.  Cr.  Cas.  282. 

1350 


Appeals  t  §  ^^^l  ] 

Motion  for  new  Irkri  by  lesre  of  trial  Judge.— Terdlet  agrnhiBt  weight 
of  OTldenee. 

1021.  After  the  t^onvictioh  of  any  person  for  any  indictable 
offence  the  court  before  which  the  trial  takes  place  may,  either 
(luring  the  sitting  or  afterwards,  give  leave  to  the  person  con- 
victed to  apply  to  the  court  of  appeal  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence. 

2.  The  court  of  appeal  may,  upon  hearing  such  motion, 
direct  a  new  trial  if  it  tliinks  fit. 

3.  In  the  case  of  a  trial  before  a  court  of  general  or  quarter 
sessions  such  leave  may  be  given,  during  or  at  the  end  of  the 
session,  by  the  judge  or  other  person  who  presided  at  the  trial. 

Origins—Sec.  747,  Code  of  1892. 

Appeal  by  leave  on  the  weight  of  evidenoe'\ — A  motion  for  a  new 
trial  on  the  ground  that  the  verdict  is  against  the  weight  of  evidence 
can  only  be  made  before  the  Court  of  Appeal  upon  leave  granted  by  the 
court  before  which  the  trial  has  taken  place.  R.  v.  Fouquet,  14  Que. 
K.B.  87,  10  Can.  Cr.  Cas.  255. 

A  motion  with  leave  under  sec.  1021  may  be  combined  with  a  re- 
served case  under  sec.  1014.  B.  v.  O'Neil,  (1916)  9  W.W.B.  1321,  9 
Alta.  L.B.  365;  B.  v.  Jenkins,  14  B.C.B.  61,  14  Can.  Cr.  Cas.  221.  It  is 
a  procedure  available  only  to  "  the  person  convicted,"  and  not  to  the 
prosecution.    B.  v.  Phinney  (No.  2),  36  N.S.B.  288. 

The  power  of  the  court  under  sec.  1021  is  limited  to  granting  a  new 
trial.  If  there  was  no  evidence  to  go  to  the  jury,  and  furthermore  no 
evidence  on  the  whole  case  having  regard  to  the  evidence  given  after 
the  refusal  to  take  the  case  from  the  jury,  an  appeal  under  sec.  1018 
would  lie  as  the  entire  lack  of  evidence  to  support  the  conviction  raises 
a  question  of  law;  and  under  sec.  1018  the  court  may  direct  an  acquittal 
or  direct  a  new  trial. 

Where  there  is  substantial  evidence  either  way  in  a  civil  case,  the 
Court  of  Appeal  would  not  be  entitled  to  substitute  what  was  in  fact 
their  verdict  for  the  verdict  of  the  jury.  Millar  v.  Toulmin,  12  A.O. 
746,  57  L.J.Q.B.  801;  Winterbotham  v.  Sibthorp  (1918)  87  L.J.K.B. 
527;  and  see  Paquin  v.  Beauclerk,  [1906]  A.C.  148,  75  L.J.K.B.  395. 
Some  doubt  was  expressed  in  B.  v.  Murray,  4  O.W.N.  36S,  20  Can.  Cr. 
Cas.  197,  8  D.L.B.  208,  as  to  whether  sec.  1021  applied  at  ail  to  trials 
without  a  jury  because  of  the  word  "verdict"  therein,  but  a  new  trial 
was  granted  on  an  appeal  by  leave  from  a  speedy  trial  under  Part 
XVIII,  the  Crown  not  raising  the  point,  and  the  court  acceding  the 
benefit  of  the  doubt  to  the  accused  on  that  question.  In  B.  v.  O'Neil, 
(1916)  9  W.W.B.  1321,  25  Can.  Cr.  Cas.  ^-^»  ^»^^»  ^  ^Ua.  L.B.  365,  it 
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was  considered  that  sec,  1021  vras  amiable  as  well  in  respect  of  a  trial 
without  a  jury  as  to  one  with  a  jury. 

It  is  within  the  province  of  the  jury  to  refuse  credit  to  testimony 
and  leave  to  apply  for  a  new  trial  will  be  refused  if  that  is  all  that 
can  be  said  against  the  verdict.  R.  v.  Molleur,  15  Que.  K.B.  1;  B.  v. 
Harris,  2  Can.  Cr.  Cas.  75  (Que.). 

The  same  rule  applies  in  a  criminal  as  in  a  civil  ease,  on  an  applica- 
tion for  a  new  trial  on  the  ground  that  the  verdict  of  the  jury  is 
against  'the  weight  of  evidence;  the  question  is  whether  the  v^dict 
was  such  that  the  jury,  viewing  the  whole  of  the  evidence  reasonably 
could  find  a  verdict  of  guilty.  R.  v.  Jenkins,  (1908)  14  B.C.R.  61,  14 
Can.  Cr.  Cas.  221;  B.  v.  Jagat  Singh  (1915)  9  W.W.R.  514,, 32  W.L.R 
637,  21  B.C.R.  545. 

It  is  not  enough  that  the  trial  judge  favoured  a  different  verdict 
from  that  which  the  jury  found;  B.  v.  Brewster  (1896),  2  Terr.  L.R. 
353;  nor  that  the  appellate  court  would  have  been  better  satisfied  with 
a  different  verdict,  unless  it  can  say  further  that  the  jury  arrived  at 
an  erroneous  conclusion.  R.  v.  Hamilton,  16  U.C.C.P.  340;  R.  v.  Green- 
wood, 23  IT.C.Q.B.  255;  R.  v.  Jenkins,  14  B.C.R.  61;  R.  v.  Clark,  (1901) 
3  O.L.R.  176;  Metropolitan  Ry.  v.  Wright,  11  A.C.  152,  55  L.J.Q.B.  401. 
But  the  rule  as  to  the  burden  of  proof  in  criminal  cases  is  different 
from  that  in  civil  cases,  because  of  the  doctrine  of  reasonable  doubt, 
and  although  an  appellant  might  fail  in  a  civil  case  where  the  proba- 
bilities based  on  the  evidence  were  equal,  a  defendant  appealing  on  the 
weight  of  evidence  should  succeed  because  of  the  onus  cast  on  the  Crown 
to  establish  the  crime  beyond  reasonable  doubt.  R.  v.  Schama,  (1914) 
84  L.J.K.B.  396,  11  Cr.  App.  R.  45;  R.  v.  Badash  (1918)  87  L.J.K.B. 
732;  R.  V.  Hamilton  (1918)  87  L.J.K.B.  734.  In  cases  tried  without  a 
jury,  sec.  1021  may  afford  a  convenient  means  of  redress  where  the 
trial  judge  finds  that  the  testimony  to  which  he  gave  credence  was 
unworthy  of  credence,  and  therefore  gives  leave  to  apply  to  the  Court 
of  Appeal  for  a  new  trial  which  he  himself  could  not  give.  But  the 
fact  of  the  very  conviction  which  is  the  subject  of  apx>eal  should  not 
create  a  presumption  against  the  accused  casting  upon  him  the  onus 
of  showing  a  balance  of  probability  in  his  favour.  See  R.  v.  Schama. 
supra;  R.  t.  Badash,  supra.  [Contra:  opinion  of  Stuart,  J.,  in  B.  v. 
O'Neil,  (1916)  9  W.W.R.  1321,  9  Alta.  L.R.  365.] 

Direction  as  to  hail  on  granting  leave  to  appeall — Code  sec.  1023. 

Whether  the  refusal  of  leave  is  reviewable  as  a  question  of  law} — 
In  R.  V.  Di  Francesco,  (1918)  15  O.W.N.  138,  an  application  was  made 
to  the  trial  judge  for  leave  to  apply  to  the  court  of  appeal 
for  a  new  trial  in  a  manslaughter  case  upon  an  affidavit  of  a 
witness  contradicting  testimony  given  by  that  witness  on  the 
trial.  Leave  was  refused,  but  a  case  was  reserved  for 
the  court  of  appeal  on  the  question  whether  the  trial  judge  was 
bound  as  a  matter  of  law  to  grant  the  leave,  and  sentence  was  sua- 
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pended  pending  the  heating,  the  prisoner,  however,  remaining  in  custody. 
B.  V.  Di  Francesco,  supra. 

The  second  trial] — Probably  under  Part  XVIII  (speedy  trials),  the 
defendant  could  re-elect  for  a  trial  by  the  county  judge's  criminal  court 
after  the  verdict  of  the  jury  at  the  first  trial  had  been  set  aside.  Such 
a  claim  was  denied  in  R.  v.  Coote  (1903)  10  B.C.R.  285;  but  see  as  to 
subsequent  amendments  of  the  speedy  trials  clauses:  Giroux  v.  The 
King,  (1917)   56  S.C.B.  63,  29  Can.  Cr.  Cas.  258. 

New  trial  by  order  of  Minister  of  Justice.     • 

1022.  If  upon  any  application  for  the  mercy  of  the  Crown 
on  behalf  of  any  person  convicted  of  an  indictable  offence,  tlie 
Minister  of  Justice  entertains  a  doubt  whether  such  person 
ought  to  have  been  convicted,  he  may,  instead  of  advising  His 
Majesty  to  remit  or  commute  the  sentence,  after  such  inquiry 
as  he  thinks  proper,  by  an  order  in  writing  direct  a  new  trial 
at  such  time  and  before  such  court  as  he  may  think  proper. 

Origin]— Sec.  748,  Code  of  1802. 

Order  of  Minister  of  Justicel-See  R.  v.  Stemaman,  29  Ont.  R,  33, 
1  Can.  Cr.  Cas.  1. 

Suspension  of  sentence  In  ease  of  appeaL — Suspension  In  case  of 
sentence  of  death  or  whipping:. — ^Ball. 

1023.  The  sentence  of  a  court  shall  not  be  suspended  by 
reason  of  any  appeal,  unless  the  court  expressly  so  directs,  except 
where  the  sentence  i«  that  the  accused  suffer  death  or  whipping. 

2.  The  production  of  a  certificate  from  the  officer  of  the  court 
that  a  question  has  been  reserved,  or  that  leave  has  been  given 
to  apply  for  a  new  trial,  or  of  a  certificate  from  the  Minister  of 
Justice  that  he  has  directed  a' new  trial,  shall  be  a  sufficient 
warrant  to  suspend  the  execution  of  any  sentence  of  death  or 
whipping. 

3.  In  all  cases  it  shall  be  in  the  di.scretion  of  the  court  of 
appeal  in  directing  a  new  trial  to  order  the  accused  to  be 
admitted  to  bail. 

Origin']— Bee.  749,  Code  of  1892. 

Appeal  to  Supreme  Court  of  Canada.— None  If  court  unanimous. 

1024.  Any  person  convicted  of  any  indictable  offence,  whose 
conviction  has  been  affirmed  on  an  appeal  taken  under  sec.  lOKi 
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may  appeal  to  the  Supreme  Court  of  Canada  against  the  affirm- 
ance of  sueli  conviction :  Provided  that  no  such  appeal  can  he 
taken  if  the  court  of  apj)eal  is  unanimous  in  affirming  the  con- 
viction, nor  unless  notice  of  appeal  in  writing  has  been  served 
on  the  Attorney  General  within  fifteen  days  after  such  affirmance 
or  such  further  time  as  may  be  allowed  by  the  Supreme  Court  of 
Canada  or  a  judge  thereof. 

2.  The  Supreme  Court  of  Canada  shall  make  such  rule  or 
order  thereon,  either  in  affirmance  of  the  conviction  or  for  grant- 
ing a  new  trial,  or  otherwise,  or  for  granting  or  refusing  such 
application,  as  the  justice  of  the  case  requires,  and  shall  make 
all  other  necessary  rules  and  orders  for  carrying  such  rule  or 
order  into  effect. 

3.  Unless  such  appeal  is  brought  on  for  hearing  l)y  tlie  api)cl- 
lant  at  the  session  of  the  Supreme  Court  during  wliich  such 
affirmance  takes  place,  or  the  session  next  thereafter  if  the  said 
(iourt  is  not  then  in  session,  the  appeal  shall  he  held  to  have 
been  abandoned,  unless  otherwise  ordered  by  the  Supreme  Court 
or  a  judge  thereof. 

4.  The  judgment  of  the  Supreme  Court  shall,  in  all  cases,  be 
final  and  conclusive. 

Origin]— Sec.  750,  Code  of  1892;  50-51  Vict.,  Can.,  eh.  50,  sec.  1; 
38  Vict.,  Can.,  ch.  11,  sec.  49. 

Bail  pending  the  appeall — See  B.  v.  Brunet  (1917),  27  Que.  K.B. 
224,  30  Can.  Cr.  Cas.  9 ;  and  notes  to  sees.  1013,  1014. 

Extension  of  time  for  appeal] — The  extension  may  be  granted  even 
after  the  expiration  of  the  prescribed  period.  Gilbert  v.  The  Kinjj, 
(No.  1),  (1907)  38  S.C.B.  207,  12  Can.  Cr.  Cas.  124;  applying  Vaughan 
V.  Richardson,  17  S.C.B.  703. 

In  Mulvihill  v.  The  King,  6  W.W.B.  462,  49  S.C.B.  587,  23  Can.  Cr. 
Cas.  194,  18  D.L.B.  217,  the  defendant  applied  to  extend  the  time  for 
service  of  notice  of  appeal.  He  had  the  right  to  give  notice  of  appeal 
within  the  fifteen  days  which  section  1024  allows.  But,  having  per- 
mitted that  time  to  expire  without  giving  notice,  he  asked  indulgence 
on  the  ground  that  he  had  not  until  quite  recently  the  means  to  launch 
or  prosecute  the  appeal  which  he  desires  to  take.  Anglin,  J.,  said,  that 
before  granting  an  extension  of  time  to  serve  the  notice  it  is  the  duty 
of  the  Supreme  Court  of  Canada  to  satisfy  itself  that  the  proposed 
appeal  involves  a  question  of  law  which  could  be  reserved  under  section 
1014  of  the  Code  and  would  properly  form  the  subject  of  an  appeal 
to  that  court,  and  to  refuse  the  leave  on  determining  that  the  question 
is  not  an  appealable  one. 
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■  Appeal  to  the  Supreme  Court  of  Canada  if  dissent  fteZow]— The 
further  appeal  for  which  sec.  1024  provides  is  available  only  if  any  of 
the  judges  below  dissent.  Code  sec.  1013,  sub-sec.  (3)  ;  Amor.  v.  The 
Queen,   2  S.C.R.  592;  Rice  v.  The  King,  32  S.C.R.  480. 

It  is  doubtful  whether  anything  except  the  point  upon  which  there 
was  a  judicial  dissent  in  the  provincial  court,  on  a  case  reserved,  can 
be  made  the  subject  of  a  further  appeal  to  the  Supreme  Court  of 
Canada.  Eberts  v.  The  King,  (1912)  3  W.W.R.  37,  47  S.C.R.  1,  20 
Can.  Cr.  Cas.  273;  Minchin  v.  The  King,  (1914)  6  W.W.R.  800,  23  Can. 
Cr.  Cas.  414;  Viau  v.  The  Queen,  29  S.C.R.  90;  Mcintosh  v.  The  Queen, 
23  S.C.R.  180.  But  a  reasonable  latitude  will  be  allowed  counsel  on 
the  argument  in  going  into  the  case  below  for  the  purpose  of  elucidating 
the  appealable  ground  and  the  question  of  substantial  wrong  under  sec, 
1019.  Minchin  v.  The  King,  supra.  It  is  available  only  to  the  person 
convicted,  not  to  the  prosecution;  Viau  v.  The  Queen,  29  S.C.R.  90. 
And  the  conviction  must  have  l)een  for  ^n  indictable  offence.  Ellis  v. 
The  Queen,  22  S.C.R.  7.  Contempt  of  court  may  be  either  civil  or 
criminal,  and  if  both  criminal  and  indictable,  the  restrictions  of  sec. 
1024  will  apply.  Ellis  v.  The  Queen,  supra;  Copeland-Chatterson  Co. 
V.  Business  Systems,  16  O.L.R.  481. 

If  the  conviction  is  found  to  be  bad,  the  court  may  itself  order  the 
discharge  of  the  accused;  R.  v.  Lalibert^,  1  S.C.R.  117;  or  may  remit 
the  case  to  the  lower  court  with  directions. 

Certiorari  and  prohibition'] — There  is  no  appeal  in  a  certiorari  or 
prohibition  matter  arising  out  of  a  criminal  charge.  R.  v.  Davidson. 
[1917]  2  W.W.R.  718,  719,  11  Alta.  L.R.  491,  28  Can.  Cr.  Cas.  56, 
arguendo.  (Alta.) ;  Gaynor  and  Greene  v.  U.S.A.  36  S.C.R.  247. 

Udhcas  corpus  jurisdiction  of  Supreme  Court  of  Canada"] — Judges  of 
the  Supreme  Court  of  Canada  have  by  statute  a  concurrent  jurisdiction 
with  the  provincial  courts  to  issue  writs  of  habeas  corpus  for  the  pur- 
pose of  an  inquiry  into  the  cause  of  commitment  in  **  any  criminal  case 
under  any  Act  of  the  Parliament  of  Canada,"  extradition  matters 
excepted.     Supreme  Court  Act,  R.S.C.  1906,  ch.  139,  sec.  62. 

The  Supreme  Court  jurisdiction  in  that  respect  extends  only  to  those 
cases  in  which  the  commitment  has  followed  upon  a  charge  of  a 
criminal  offence  which  is  a  criminal  offence  by  virtue  of  some  statutory 
enactment  of  the  Parliament  af  Canada.  "Re  Dean,  3  W.W.R.  1037,  48 
8.C.R.  235,  20  Can.  Cr.  Cas.  374;  re  McNutt,  47  S.C.R.  259,  21  Can. 
Cr.  Cas.  157,  13  E.L.R.  109. 

The  case  of  re  Dean,  supra,  appears  to  support  the  theory  that  a 
federal  statute  which  merely  changed  the  punishment  tmder  a  pre-con- 
federation  law  of  the  province  is  not  enough  to  cause  jurisdiction  to 
attach  Tinder  the  words,  "commitment  in  any  criminal  case  under  any 
Act  of  the  Parliament  of  Canada  " ;  but  see  re  Sproule,  12  S.C.R.  140. 
The  habeas  corpus  jurisdiction  of  the  Supreme  Court  of  Canada  in- 
cludes criminal  cases  in  Canada  under  the  Army  Act,  Imp.,  made  a 
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part  of  the  law  of  Canada  by  Canadian  legialation.  Be  Grey,  [1916] 
3  W.W.B.  111,  57  S.C.B.  150;  MQitia  Act,  BJ9.C.  1906,  ch.  41;  Military 
Service  Act,  1917,  'Can.,  ch.  19 ;  The  Army  Act,  44-45  Vict.,  ch.  58,  Imp. 
So  a  commitment  made  by  a  court-martial  under  the  authority  of  the 
Army  Act,  is  reviewable.    Be  Grey,  supra. 

It  does  not  extend  to  cases  in  which  the  commitment  is  for  an  offence 
at  common  law  or  an  offence  under  a  statute  which  was  passed  prior 
to  Confederation  and  is  still  in  force.  Be  Dean,  supra;  re  Sproule,  12 
S.C.R.  140. 

The  special  habeas  corpus  jurisdiction  under  the  Supreme  Court  Act, 
Can.,  as  to  criminal  matters,  is  in  no  case  more  than  a  co-ordinate  juris- 
diction with  a  judge  of  a  provincial  superior  court.  Be  Patrick  White, 
31  S.C.R.  383.  .A  judge  of  the  Supreme  Court  of  Canada  may  refer  a 
habeas  corpus  application  made  to  him  to  the  full  court.  Be  Grey  [1918] 
3  W.WJt.  Ill,  57  S.C.R.  150;  re  Richard,  38  S.C.B.  394.  This  habeas 
corpus  jurisdiction  does  not  include  the  power  to  issue  a  certiorari,  and 
a  case  may  therefore  have  to  be  decided  solely  upon  the  return  to  the 
writ  of  habeas  corpus.  Ex  parte  Macdouald,  27  S.C.R.  686;  re  Trepanier, 
12  S.C.R.  113. 

Canada  Supreme  Court  Bules  applicable  to  critniwU  matters^ — 
(65.)  Criminal  appeals  may  be  heard  on  a  written  case  certified  under 
the  seal  of  the  court  appealed  from,  and  in  which  case  shall  be  included 
all  judgments  and  opinions  pronounced  in  the  courts  below.  The  appel- 
lant shall  also  file  six  typewritten  or  printed  copies  of  the  case,  with 
the  memorandum  of  the  points  for  argument,  except  in  so  far  as  dis- 
pensed with  by  the  registrar.  In  appeals  in  habeas  corpus  cases  under 
Sec.  62  of  the  Act,  a  printed  or  typewritten  case  containing  the  material 
before  the  judge  appealed  from  and  the  judgment  of  the  said  judge,  to- 
gether with  a  memorandum  of  the  points  for  argument,  except  in  so 
far  as  dispensed  with  by  the  registrar,  shall  be  filed. 

(66.)  In  criminal  appeals  and  in  appeals  in  cases  of  habeas  corpus 
under  Sec.  62  of  the  Act,  unless  the  court  or  a  judge  in  chambers 
shall  otherwise  order,  the  case  shall  be  filed  fifteen  clear  days  before 
the  day  of  the  session  of  the  court  at  which  the  appeal  is  proposed  to 
be  heard. 

(67.)  In  cases  of  criminal  appeals  and  appeals  in  matters  of  habeas 
corpus  under  Sec.  62  of  the  Act,  notice^of  hearing  shall  be  served  at 
least  five  days  before  the  day  of  the  session  at  which  the  appeal  is 
proposed  to  be  heard. 

(72.)  Applications  for  writs  of  habeas  corpus  ad  subjiciendum  shall 
be  made  by  motion  for  an  order  which,  if  the  judge  so  direct,  may  be 
made  absolute  ex  parte  for  the  writ  to  issue  in  the  first  instance;  or 
the  judge  may  direct  a  summons  for  the  writ  to  issue,  and  the  judge 
in  his  discretion  may  refer  the  application  to  the  court.  Such  summoiie 
and  order  may  be  in  the  forms  D.  and  E.  respectively  set  out  in  the 
schedule  to  these  rules. 
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(73.)  If  a  summons  for  a  writ  to  issue  is  granted,  a  copy  thereof 
shall  be  served  upon  the  Attomey-'General  of  the  Province  in  which  the 
warrant  of  commitment  was  issued,  and  shall  be  returnable  within 
such  time  as  the  summons  shall  direct. 

(74.)  On  the  argument  of  the  summons  for  a  writ  to  issue,  the 
judge  may,  in  his  discretion,  direct  an  order  to  be  drawn  mp  for  the 
prisoner's  discharge  instead  of  waiting  for  the  return  of  the  writ, 
which  order  shall  be  a  sufficient  warrant  to  any  gaoler  or  constable 
or  other  person  for  his  discharge. 

(75.)  The  writ  of  habeas  corpus  shall  be  served  personally,  if  pos- 
sible, upon  the  party  to  whom  it  is  directed;  or,  if  not  possible,  or  if 
the  writ  be  directed  to  a  goaler  or  other  public  official,  by  leaving  it 
with  a  servant  or  agent  of  the  person  confining  or  restraining,  at  the 
place  where  the  prisoner  is  confined  or  restrained,  and  if  the  writ  be 
directed  to  more  than  one  person,  the  original  delivered  to  or  left  with 
such  principal  person,  and  copies  served  or  left  on  each  of  the  other 
persons  in  the  same  manner  as  the  writ.  Such  writ  of  habeas  corpus 
may  be  in  the  form  F.  set  out  in  the  schedule  to  these  rules. 

(76.)  If  a  writ  of  habeas  corpus  be  disobeyed  by  the  person  to 
whom  it  is  directed,  application  may  be  made  to  the  judge  or  the  court,, 
on  an  affidavit  of  service  and  disobedience,   for   an  attachment   foT 
contempt.    The  affidavit  of  service  may  be  in  the  form  G.  set  out  in  the 
schedule  to  these  rules. 

(77.)  The  return  to  the  writ  of  habeas  corpus  shall  contain  a  copy 
of  all  the  causes  of  the  prisoner's  detention  endorsed  on  the  writ,  or  on 
a  separate  schedule  annexed  to  it. 

(78.)  The  return  may  be  amended  or  another  substituted  for  it  hj 
leave  of  the  court  or  a  judge. 

(79.)  When  a  return  to  the  writ  of  habeas  corpus  is  made,  the 
return  shall  be  first  read,  and  the  motion  then  made  for  discharging 
or  remanding  the  prisoner,  or  amending  or  quashing  the  return. 

Yukon  Territory  Appealsl — By  the  Yukon  Act,  E.S.C.,  ch.  63,  sees. 
102  and  103,  the  Supreme  Court  of  Canada  is  the  court  of  appeal  from 
the  verdict  or  judgment  of  a  territorial  court  or  a  judge  thereof. 

Appeals  to  Privy  Conncll  abolished. 

1025.  Notwithstanding  any  royal  prerogative,  or  anything 
contained  in  tlie  Interpretation  Act  or  in  the  Supreme  Court 
Act,  no  appeal  shall  he  brought  in  any  criminal  case  from  an}* 
judgment  or  order  of  any  court  in  Canada  to  any  court  of 
ap})eal  or  authority,  by  which  in  the  United  Kingdom  appeals 
or  petitions  to  His  Majesty  in  (-ouncil  may  be  heard. 

Origin]— Sec.  751,  Code  of  1892;  51  Vict.,  Can.,  ch.  43,  sec.  1. 
'*  Notmthstanding  any  Boyal  prerogatii/e  ""] — It  is  still  a  matter  of 
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doubt  whether  an  appeal  by  special  leave  of  the  Judicial  Committee  is 
abolished  by  see.  1025,  or  whether  the  section  is  limited  in  its  applica- 
tion to  appeals  as  of  right.    The  question  was  raised  in  Toronto  By.  v. 
The  King,  [1917]  A.C.  630,  29  Can.  Cr.  Cas.  29,  33,  117  L.T.B,  579, 
but  the  Judicial  Committee  found  it  unnecessary  to  express  an  opinion 
on  the  question,  as  they  arrived  at  the  conclusion  that  on  the  true 
construction  of  the  Code  the  offence  was  a  non-criminal  one,  although 
the  process  of  indictment    (Code  sec.   223)    was  continued  in  respect 
thereof ;  and  that  sec.  1025,  "  which  purports  to  limit  the  prerogative," 
did  not  apply.    And  see  Townscnd  v.  Cox  [1907]  A.C.  514,  12  Can.  Cr. 
Cas.  509;  compare  Webb  v.  Outrim  [1907]  A.C.  81;  Commissioners  v. 
Baxter  (190S)  24  Times  L.B.  249.    The  point  does  not  appear  to  have 
been  raised  in  Wentworth  v.  Mathieu  (1900)  3  Can.  Cr.  Cas.  429,  [1900] 
A.C.  212,  in  which  summary  convictions  under  the  Temperance  Act  of 
1864,  Can.,  were  reviewed  on  special  leave  being  granted.     But  sec. 
1025  refers  only  to  an  appeal  in  any  "  criminal  case  from  any  judgment 
or  order  of  any  court  in  Canada,"  and  this  may,  of  itself,  exclude  sum- 
mary convictions  by  justices  as  distinguished  from  a  "  court/'     A  pro- 
vincial court  has  no  jurisdiction  to  give  leave  to  appeal  in  a  case   to 
which  sec.  1025  applies.    B.  v.  Keizer  (No.  2)  18  Can.  Cr.  Cas.  39. 

The  original  statute,  51  Vict.,  Can.,  ch.  43,  was  transmitted  by  the 
Governor-General  of  Canada,  who  had  assented  to  it,  to  the  Principal 
Secretary  of  State  for  the  Colonies,  and  was  allowed  by  her  late  Majesty 
Queen  Victoria  without  comment.     Toronto  By.  v.  The  King,  supra. 

Privy  Council  practice  as  to  criminal  appeals] — For  the  practice  of 
the  Judicial  Committee  in  regard  to  appeals  in  criminal  matters  as  to 
which  the  Boyal  prerogative  may  remain  unaffected  by  legislation, 
reference  may  be  made  to  Arnold  v.  King-Emperor,  [1914]  A.C 
644,  83  L.J.P.C.  299;  Lanier  v.  The  King  [1914]  A.C.  221,  83  L.J.P.C. 
116;  Balmukand  v.  King-Emperor  [1915]  A.C.  639,  84  L.J.P.C.  136; 
Vaithinatha  v.  King-Emperor,  29  Times  L.B.  709;  Dal  Singh  v.  King- 
Emperor,  (1917)  86  L.J.P.C.  140. 

It  is  well  settled  that  the  unwritten  principles  of  the  constitution 
of  the  British  Empire  restrain  the  Judicial  Committee  from  being  used 
in  general  as  a  court  of  review  in  criminal  cases.  Dal  Singh  v.  King- 
Emperor  (1917)  86  L.J.P.C.  140.  But  while  the  Sovereign  in  Council 
does  not  interfere  merely  on  the  question  whether  the  court  below  has 
come  to  a  proper  conclusion  as  to  guilt  or  innocence,  such  interference 
ought  to  take  place  where  there  has  been  a  disregard  of  the  proper 
forms  of  legal  process,  grievous  and  not  merely  technical  in  character, 
or  a  violation  of  principle  in  such  a  fashion  as  amounts  to  a  denial 
of  justice.    Dal  Singh  v.  King-Emperor,  (1917)  86  L.J.P.C.  140. 

Sxtradition  appeals'] — Orders  of  discharge  in  habeas  corpus  in  extra- 
dition proceedings  have  been  reversed  by  the  Judicial  Committee  of 
the  Privy  Council  on  an  appeal  by  leave  to  that  tribunal.  Attorney- 
General  of  Canada  v.  Fedorenko  [1911]  A.C.  735;  United  States  v. 
Qaynor  tl905]  A.C.  128,  74  L.J.P.C.  44. 
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PART  XX. 

PUNISHMENTS,     FINES,     KOKFEITURES,    COSTS,     AND    KESTITUTION 

OF  PUOPERTY. 

Interpretation. 

Definition  of  <  eoul '  In  ss.  1081,  1082  and  1088. 

1026.  Ill  tlie  sections  of  this  Part  relating  to  suspendtnl 
sentence,  unless  the  context  otherwise  requires,  'court*  means 
Hiid  includes  any  superior  court  of  criminal  jurisdiction,  any 
judge  or  court  witliin  the  meaning  of  Part  XVTII  and  any 
lUiigistrate  within  the  meaning  of  Part  XVT. 

OriginlSee,  974,  Code  of  1892;  52  Vict.,  Can.,  ch.  44,  sec.  1. 
Suspended  aentencel — The  sections  of  the  Code  specially  referred  to 
lire  sees.  1081,  1082,  and  1083. 

Punishment  Generally, 
Punishment  only  after  conTlctlon. 

1027.  Whenever  a  person  doing  a  certain  act  is  declared  to 
be  guilty  of  any  offence,  and  to  be  liable  to  punishment  there- 
for, it  shall  be  understood  that  such  person  shall  only  be  deemed 
guilty  of  such  offence  and  liable  to  such  punishment  after  being 
duly  convicted  of  such  act. 

Origin^— See,  931,  Code  of  1892;  R.S.C.  1886,  ch.  181,  sec.  1. 
"After  being  duly  convioted"'\ — Certain  defects  in  conviction  are 
curable.    See  sees.  1120-1132. 

Degrees  In  punishments— Discretion. 

1028.  Whenever  it  is  provided  that  the  offender  shall  be 
liable  to  different  degrees  or  kinds  of  punishment,  the  punish- 
ment to  be  inflicted  shall,  subject  to  the  limitations  contained 
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iu  the  enactment,  be  in  the  discretion  of  the  court  or  tribmial 
before  which  the  conviction  takes  place. 

OrigM—Sec,  932,  Code  of  1892  j  R.S.C.  1886,  ch.  181,  sec.  2. 

Application  also  to  summary  convictional — Sec.  1028  applies  to  sum- 
mary convictions  for  offences  under  the  Code  or  other  federal  statute, 
as  well  as  to  indictable  offences.  Ex  parte  Kent,  7  Can.  Cr.  Cas.  447; 
B.  V.  Robidoux,  2  Can.  Cr.  Cas.  19  (Que.). 

Subject  to  the  limitations^ — ^When  a  penal  statute  provides  every- 
thing for  which  the  offender  can  be  condemned  thereunder  it  is  illegal 
for  the  court  to  convict  him  otherwise  than  according  to  the  precise 
terms  of  the  Act.  Poulin  v.  Quebec,  15  Can.  Cr.  Cas.  391 
(Que.).  Where  the  statute  stipulates  the  amount  of  the  fine 
and  the  obligation  for  payment  of  costs,  and  in  default  of 
payment,  impiisonment  for  six  mouths  at  hard  labour,  a  summary  eon* 
viction  which  states  that  in  default  of  payment  of  the  fine  and  the 
'costs,  the  offender  shall  be  "imprisoned  for  six  months,  according  to 
law,"  is  void,  as  not  following  the  terms  of  the  statute  and  for  uncer- 
tainty in  leaving  it  to  the  gaoler  to  interpret  the  law.  The  prisoner,  has 
a  right  to  object  that  his  imprisonment  without  hard  labour  is  illegal 
if  the  statute  under  which  he  is  condenmed  makes  hard  labour  obligator^-. 
Poulin  V.  City  of  Quebec,  13  Can.  Cr.  Cas.  391,  33  Que.  S.C.  190. 

Unless  there  is  express  provision  to  the  contrary,  an  enactment 
which  authorizes  both  fiive  and  imprisonment  for  a  summary  conviction 
offence  is  to  be  construed  as  giving  a  discretion  to  the  magistrate  to 
impose  a  fine  or  imprisonment  or  both.  Mx  parte  Kent,  7  Can.  Cr.  Cas. 
447. 

If  a  conviction  imposes  a  fine  and  in  default  to  be  imprisoned,  it 
may  be  inferred  that  the  imprisonment  was  for  the  purpose  of  enforcing 
the  fine,  and  was  not  a  substantive  punishment,  aud  the  accused  would 
be  entitled  to  his  release  on  paying  the  fine,  although  the  commitment 
or  conviction  did  not  add  the  usual  limitation  of  the  imprisonment  by 
stating  the  detention  to  be  "  unless  such  fine  is  sooner  paid."  Nelson  v. 
The  King  (1914)  6  W.W.R.  706  (Bask.). 

Fine  or  penalty  In  discretion  of  court. 

1929.  Whenever  a  fine  may  be  awarded  or  a  penalty  im- 
posed for  any  offence,  the  amount  of  such  fine  or  penalty  shall, 
within  such  limits,  if  any,  as  are  prescribed  in  that  behalf,  bo 
in  the  discretion  of  the  court  or  person  passing  sentence  or 
convicting,  as  the  case  may  be. 

Ort^tn]— Sec.  934,  Code  of  1892;  R.S.C.  1886,  ch.  181,  sec.  33. 
Fine  of  corporation'\—^eG  sees.  247,  248,  284,  920,  1035  (3). 
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Punishments  Abolished. 

Deodand  abolished* 

1030.  Outlawry  in  criminal  cases  is  abolished. 

Origin]— Sec.  962,  Code  of  1892. 

Outlawry  abolished} — Outlawry  was  a  punishment  inflicted  upon  an 
offender  for  contumacy  in  refusing  to  render  himself  amenable  to  the 
justice  of  the  King's  courts;  1  Chitty,  Crim.  L.  347;  An  outlawry  in 
treason  or  felony  amounted  to  a  conviction  and  attainder  of  the  offence 
charged  in  the  indictment,  as  much  as  if  the  offender  had  been  found 
guilty  by  a  jury;  4  Bl.  Com.  319;  2  Hawk.  C.  48,  s.  22;  33  and  34  Vict. 
(Imp.),  c.  23,  B.  1;  but  an  outlawry,  in  case  of  a  misdemeanour,  did 
not  enure  as  a  conviction  for  the  offence,  but  merely  as  conviction  of 
the  contempt  for  not  answering.    B.  v.  Tippen,  2  Salk.  494. 

Outlawry  proceedings  in  Bngland  are  practically  obsolete,  although 
provided  for  in  the  Crown  Office  Rules  of  1886. 

Solitary,  eonfinement  or  pOlory,  abolished. 

1031.  The  punishment  of  solitary  confinement  or  of  the 
pillory  shall  not  be  awarded  by  any  court. 

Origin]— Sec.  963,  Code  of  1892;  E.S.C.  1886,  ch.  181,  sec.  35,  32-33 
Vict.,  Can.,  ch.  29,  sees.  81  and  94. 

Deodand  abolished. 

1032.  There  shall  be  no  forfeiture  of  any  chattels,  which 
have  moved  to  or  caused  the  death  of  any  human  being,  in 
respect  of  such  death. 

Origvni—Bee,  964,  Code  of  1892;  R.S.C.  1886,  ch.  181,  sec.  35;  32-33 
Vict.,  Can.,  ch.  29,  sec.  54;  9-10  Vict.  (Imp.),  ch.  62. 

Deodandsl — The  ancient  rule  was  that  any  animate  or  inanimate 
thing  that  caused  the  death  of  a  human  being  should  be  deo  dandum, 
that  is,  given  to  God,  Tirhich  in  practice  meant  that  the  deadly  thing, 
or  its  value,  was  handed  over  to  the  King,  so  that  the  price  of  blood 
should  be,  at  least  theoretically,  devoted  to  pious  uses  or  objects  of 
charity.  For  this  reason  the  ancient  form  of  indictment  for  homicide 
stated  the  value  of  the  weapon  which  caused  the  death. 

No  attainder. 

1033.  No  confession,  verdict,  inquest,  conviction  or  judg- 
ment of  or  for  any  treason  or  indictable  offence,  or  felo  de  se 
shall  cause  any  attainder  or  corruption  of  blood,  or  any  forfeiture 
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or  escheat:  Provided  that  nothing  in  this  section  shall  affect  any 
penalty  or  fine  imposed  on  any  person  by  virtue  of  his  sentence, 
or  any  forfeiture  in  relation  to  which  special  provision  is  made 
by  any  Act  of  the  Parliament  of  Canada. 

Origin]— Sec.  965,  Code  of  1892;  33-34  Vict.  (Imp.),  ch.  23,  sees.  1, 
5  and  6. 

Felo  de  se] — An  attempt  to  commit  suicide  is  now  viewed  in  £n^Iau«I 
as  an  attempted  felony.  R.  v.  Mann  (1914),  10  Cr.  App.  R.  31;  B.  v. 
Burgess,  L.  &  C.  258,  explained.  See  Code  sees.  2(39  and  270;  Stone  v. 
IVorld  newspaper,  44  O.L.R.  33. 

Abolition  of  attaindvr'\ — Formerly  a  man  ali'eady  under  sentence  for 
a  *'  felony  "  could  always  plead  to  a  subsequent  indictment  the  plea  of 
autrefois  attaint,  which  operat«d  as  a  bar  to  any  further  proceeding; 
until  the  attainder  should  be  reversed.  See  1  Chitty  Cr.  Law,  (1820) 
464;  Stephen  Cr.  Dig.,  6th  ed.,  19.  The  plea  of  autrefois  attaint  was 
abolished  in  England  by  the  statute  7  and  8  Geo.  IV,  ch.  28.  Besides 
the  abolition  of  the  attainder  itself  by  Code  sec.  1033  there  is  the 
restriction  of  special  pleas  by  Code  sec.  905. 

Convict  nnder  penitentiary  sentence] — A  convict  serving  his  terra  in 
a  penitentiary  for  an  indictable  offence,  can  make  a  contract  dealing 
with  his  goods  and  lands,  where  there  is  no  disability  under  provincial 
law.  Young  v.  Carter,  19  Can.  Cr.  Cas.  489,  26  O.L.R.  576,  3  O.W.X. 
1486.  The  Forfeiture  Act  (Imp.)  33  and  34  Vict.,  ch.  23,  did  not  apply 
to  Quebec  or  Ontario.    Dumphy  v.  Kehoe  (1891)  21  Rev.  Leg.,  119. 

The  variation  from  the  word  "  felony  "  in  the  English  Act  to  the 
phrase  **  indictable  offence  "  in  the  Code,  is  because  of  sec.  14  of  the 
Canadian  Code,  whereby  the  distinction  between  felony  ftnd  misde- 
meanour is  abolished,  and  all  are  treated  as  indictable  offences.  The 
grade  of  crime  is  determined  under  the  Code  by  the  gravity  of  the 
offence  and  the  degree  of  punishment  attached. 

"  The  effect  of  this  section  of  the  Code  is  equivalent  to  that  of  the 
English  Act,  leaving  undisturbed  in  the  possession  of  the  convict  til 
his  property.  The  law  in  Canada  has  not  gone  further,  as  has  l>cen 
done  in  England,  so  as  to  interpose  certain  obstacles  on  the  action  of 
the  convict  with  respect  to  his  property  and  to  vest  the  administration 
thereof  in  a  statutory  official.  A  convict  offender  serving  his  term  mav 
deal  with  his  goods  and  lands  as  other  men  who  are  free  from  custody 
may  deal  with  theirs;  and  no  disability  or  restraint  is  put  upon  the 
convict,  so  far  as  dealing  with  his  property  is  concerned,  beyond  that 
w^hich  attaches  to  other  owners."  Boyd,  C,  in  Yonng  v.  Carter,  (1912) 
19  Can.  Cr.  Cas.  489,  26  O.L.R.  576,  3  O.W.N.  1486. 

Convict  under  death  sentence  competent  as  witness] — A  person  under 
sentence  of  death  is  now  held  to  be  competent  as  a  witness  on  the  trial 
of  another  for  a  criminal  offence.     R.  v.  Kuzin   (1915),  24  Can.  O. 
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Cas.  66,  8  W.W.R.  166,  25  Man.  L.B.  218;  B.  v.  Hatch,  16  Can.  Cr. 
Cas.  196. 

In  B.  V.  Webb,  11  Cox  C.C  133,  Lush,  J.,  in  1867,  held  that  a  person 
under  sentence  of  death  iras  attainted  and  civilly  dead,  and  fefased 
to  allow  him  to  be  called  as  witness. 

In  the  civil  action  of  Qraeme  v.  Qlobe  Printing  Co^^  10  G.L.T.  ^J, 
it  was  held,  following  Beg.  v.  Webb,  <U\at  a  person  under  sentence  of 
death  was  not  a  competent  witness.  In  1865,  Byles,  J.,  admitted  the 
evidence  of  a  person  under  sentence  of  death.  R.  v.  Mogni,  London 
Times,  March  3,  1865,  and  B.  v.  Fitzgerald  (1884),  unreported,  referred 
tu  in  Taylor  on  Evidence,  sec.  1347.  Formerly  a  person  under  sentence 
of  death  was  not  a  competent  witness.  The  conviction  and  sentence 
caused  him  to  be  attaint,  and  the  attainder  destroyed  his  competency. 
It  was  not  the  sentence  of  death  that  destroyed  the  competency.* 

In  1867,  When  Luah,  J.,  ruled  as  above  in  Thi9  Queen  v.  Webb,  it 
was  doubtful  whether  the  disability  imposed  by  the  attainder  resulting 
from  the  sentence  of  death,  had  been*  removed  by  statutes  6  and  7  Vict., 
I'll.  85,  sec.  1.  But  in  1870,  there  was  passed  in  England  the  Forfeiture 
Act,  33  and  34  Vict.,  ch.  23,  the  fir»t  section  of  which  says: — 

'*  No  confession,  verdict,  inquest,  or  judgment  of  or  for  any  treason 
or  felony  or  feld  de  Me  shall  canse  any  attnindet.*  'This' rem6vtfd  rill 
difficulty  in  the  way  of  calling,  as  nwifnettt,  a  pe^on'tindbr'strrffince  of 
tlcath,  or  under  any  other  sentence,  as  it  preveated  the  f oUowJ^gy  ^f om 
the  conviction,  of  those  consequences  which  destroyed  the  competency. 

Substituting  "indictable  offence"  for  "felony,"  sec.  1033  of  bur 
Code  uses  exactly  the  same  language  as  the  English  statute  of  1870 
above  quoted.  B.  v.  Kuain,  (1915)  8  W.W.B.  166,  25  Man.  L.B.  218, 
t!4  Can.  Cr.  Cas.  66. 

Disabilities, 

C^oBTktion  of  pabllc  olfielal  Taeat^a  olfiee. 

1034.  If  any  person  hereafter  convicted  of  treason  or  any 
indictable  offence  for  which  he  is  sentenced  to  death,  or  imprison- 
ment for  a  term  exceeding  ^\v  years,  holds  at  the  time  of  such 
conviction  any  office  under  the  Crown  or  other  public  employ- 
ment, or  is  entitled  to  any  pension  or  superannuation  allowance 
payable  by  the  public,  or  out  of  any  public  fund,  such  office 
or  employment  shall  forthwith  become  vacant,  and  such  pension 
or  superannuation  allowance  or  emolument  shall  forthwith  deter- 
mine and  cease  to  be  payable,  unless  such  person  receives  a  free 
pardon  from  His  Majesty,  within  two  months  after  such  con- 
viction, or  before  the  filling  up  of  such  office  or  employnumt,  if 
given  at  a  later  period. 
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2.  Every  such  person  sentenced  to  imprisonment  as  aforesaid 
or  on  whom  sentence  of  death  has  been  passed  which  has  been 
commuted  to  imprisonment^  shall  become,  and,  until  he  imder- 
goes  the  imprisonment  aforesaid  or  suffers  such  other  punish- 
ment as  by  competent  authority  is  substituted  for  the  same,  or 
receives  a  free  pardon  from  His  Majesty,  shall  continue  incapable 
of  holdinjg  any  office  under  the  Crown,  or  other  public  employ- 
ment, or  of  being  elected,  or  sitting,  or  voting,  as  a  member  of 
either  House  of  Parliament,  or  pf  exercising  any  right  of  suffrage 
or  other  parliamentary  or  municipal  franchise. 

3.  The  setting  aside  of  a  conviction  by  competent  authority 
shall  remove  the  disability  by  tiiis  section  imposed. 

Orig%n}Sec.  961,  Code  of  1892;  33-34  Vict.,  Imp.,  ch.  23,  sec  2. 

Fines  and  Forfeitures. 

Flues  In  lien  of  other  pttBlghnoBir-FiBOO  in  adiltioB  to  other 
pulshBieiiU— Fines  upon  eorporatlons. 

1035.  Any  person  convicted  by  any  magistrate  under  Part 
XVI  or  by  any  court  of  an  indictable  offence  punishable  witli 
imprisonment  for  five  years  or  less  may  be  fined  in  addition  to, 
or  in  lieu  of  any  punishment  otherwise  authorized,  in  which  case 
the  sentence  may  direct  that  in  default  of  payment  of  his  fine 
the  person  so  convicted  shall  be  imprisoned  until  such  fine  is 
paid,  or  for  a  period  not  exceeding  five  years,  to  commence  at 
the  end  of  the  term  of  imprisonment  awarded  by  the  sentence, 
or  forthwith  as  the  case  may  require. 

2.  Any  person  convicted  of  an  indictable  offence  pimishable 
with  imprisonment  for  more  than  five  years  may  be  fined,  in 
addition  to,  but  not  in  lieu  of,  any  punishment  otherwise  or- 
dered, and  in  such  case,  also,  the  sentence  may  in  like  manDer 
direct  imprisonment  in  default  of  payment  of  any  fine  imposed. 

3.  Any  corporation,  convicted  of  an  indictable  or  other  offence 
punishable  with  imprisonment,  may  in  lieu  of  the  prescribed 
punishment  be  fined  in  the  discretion  of  the  court  before  which 
it  is  convicted. 

Origin] —Sec.  958,  Code  of  1892;  8-9  Edw.  VIT,  Can.,  ch.  9. 
Applicationl — Sec.  1035  is  Umited  in  its  application  to  the  sosmMxy 
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trial  of  indictable  offences  under  Part  XVI,  and  to  the  trial  of  indict- 
able offences  in  the  ordinary  way.  R.  v.  Frizell  (1914)  22  Can.  Cr. 
Cas.  214,  5  O.W.N.  801,  25  O.W.B.  697. 

As  to  the  offence  of  common  assault,  sub-sec.  1  of  sec.  1035  is  sub- 
ject to  the  limitations  of  Code  sec.  291,  so  that  a  fine  for  that  offenco 
must  not  exceed  $100  upon  indictment,  whether  or  not  it  is  intended 
to  be  in  lieu  of  a  sentence  of  imprisonment.  B.  y.  Johnson,  (1913) 
24  W.L.B.  468  (Alta.). 

Perjury  being  an  offence  punishable  with  imprisonment  for  more 
than  live  years  (sec.  174),  there  is  no  jurisdiction  to  impose,  as  the 
punishment  therefor,  a  fine  in  lieu  of  imprisonment,  but  both  imprison- 
ment and  fine  may  be  awarded  under  sub-see.  2  of  sec  1035.  B.  v. 
Legros,  14  Can.  Cr.  Cas.  161,  17  O.L.B.  425. 

A  fine  imposed  on  a  summary  trial  for  theft  was  upheld  in  B.  y. 
Sinclair,  10  O.W.N.  119. 

Corporational — ^Before  the  amendment  of  1909,  adding  sub-s^.  3, 
the  power  of  imposing  a  fine  in  lieu  of  imprisonment  was  limited  to 
cases  where  the  maximum  term  of  imprisonment  is  ftve  years.  The 
amendment  is  intended  to  extend  this,  in  the  case  of  corporations,  to 
offences  which,  if  committed  by  an  individual,  would  be  punishable 
with  imprisonment,  no  matter  what  the  maximum  is. 

Finding  sureties  for  good  hehaviaurl — See  sec.  1058. 

Ordering  costs  on  summary  trial  or  speedy  trial] — See  sec.  1044. 

Suspended  sentence] — See  sees.  1081-1083. 

Fines,  penalties  and  forfeltnres  go  to  proylnelai  treasvrerr— Exeep- 
tlon,  reyenne  laws,  etc«— Where  co»ts  of  prosecution  borne  by 
Canada. 

1036.  Whenever  no  other  provision  is  made  by  any  law  of 
Canada  for  the  application  of  any  fine,  penalty  or  forfeiture 
imposed  for  the  violation  of  any  law  or  of  the  proceeds  of  an 
estreated  recognizance,  the  same  shall  be  paid  over  by  the  magis- 
trate or  officer  receiving  the  same  to  the  treasurer  of  the  province 
in  which  the  same  is  imposed  or  recovered,  except  that, — 

(a)  all  fines,  penalties  and  forfeitures  imposed  in  respect  of 
the  breach  of  any  of  the  revenue  laws  of  Canada,  or 
imposed  upon  any  officer  or  employee  of  the  Govern- 
ment of  Canada  in  respect  of  any  breach  of  duty  or 
malfeasance  in  his  office  or  employment,  and  the  pro- 
ceeds of  all  recognizances  estreated  in  connection 
with  proceedings  fpr  the  prosecution  of  persons 
charged  with  such  breaches  or  malfeasance;  and, 
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(6)  all  fines,  penalties  and  forfeitures  imposed  for  what- 
ever cause  in  any  proceeding  ijistituted  at  the  in- 
stance of  the  Government  of  C^auada  or  of  anv 
department  thereof  in  whioli  that  (lovernraent  bears 
the  cost  of  proseeution,  and  the  proceeds  of  all  recog- 
nizances estreated  in  connection  with  such  proceed- 
ings, shall  helong  to  His  Majesty  for  the  public  uses 
of  Canada,  and  shall  be  paid  by  tlie  magistrate  or 
officer  receiving  the  same  to  the  Minister  of  Finance 
and  form  part  of  the  Consolidated  Revenue  Fund  of 
Canada. 

2,  Nothing  in  this  section  contained  shall  affect  any  right  of 
a  private  j)erson  suing  as  well  for  His  Majesty  as  for  himself,  to 
the  moiety  of  any  fine,  penalty  or  forfeiture  recovered  in  his  .«iiit. 

3.  The  Lieutenant  Governor  in  Council  may  from  time  to 
time  direct  that  any  fine,  penalty  or  forfeiture,  or  any  portion 
thereof  paid  over  to  the  treasurer  of  the  province  under  thi-^ 
section  be  paid  to  the  municipal  or  local  authority  if  any,  which 
wholly  or  in  part  bears  the  expenses  of  administering  the  law 
under  which  the  same  was  imposed  or  recover^,  or  to  be  applie<l 
in  any  other  manner  deemed  best  adapted  to  attain  the  objects 
of,«UQh  l«W:Mdi|ieoureiit8;due  admraietratMn. 

•     Ort^inl— Sdc/d2t,'c!odc'of'l802;  S-9  Edw.  VH,  Can.,  ch.  9. 

Where  application  of  fine  is  controlled  hy  statute'] — If  the  appUcA- 
tipn  of  a  penalty  Imposed  in  a  eonvlction  is  &ced  by  statute,  the  fon- 
viction  itself  need  not  speciiy  how  it  is  to  be  applied.  Nelaon  v.  The 
King  (1914)  a  W.W.R.  706  (Sa^k.). 

Collection  of  fines  in  Ontario  when  payable  to  Proviucial  Trc4isnrcr]-- 
By  an  Ontario  Order-in -Council  approved  on  the  oOfh  day  of  Septenilier. 
1915,  the  foHowiiig  directionp  were  g^iven: — 

(1.)  That  it  shall  bo  the  duty  of  the  Crown  Attorney  of  each  cuunly 
to  supervise  the  collection  of  fines,  penalties,  and  forfeited  recognizances 
to  which  the  Province  is  entitled  and  that  he  be  authorised  to  receive 
on  behalf  6f  the  Treasurer  of  Ontario,  from  sheriffs,  justices  of  the 
peace  and  others,  all  trioneys  to  which  the  Province  is  entitled  for  fines, 
penaHMs  and  foiifeited  reeogniMEaees. 

(2.)  Thai  it.shail  bo  the  duty  of  each  Crown  Attorney  to  pay  over 
to  the  Treasurer  of  Ontai-io  on  or  l>efore  the  )a»t  day  of  January,  April. 
July  and  October,  in  each  year  all  sums  of  money  collected  by  hiro, 
with  the  proper  particulars  showinf*  how  the  sum  remitted  is  made  up. 

(S.)  That  each  County  Attorney  be  further  required  to  report  half* 
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yearly,  on  or  before  the  luUi  day  of  May  and  November  of  each  year, 
particulars  of  all  moneys  received  by  him  during  the  half-year  ending 
on  the  last  day  of  the  preceding  month,  or  in  case  no  money  has  been 
received  during  such  half-year,  then  to  report  such  fact  to  the  Treasurer 
of  Ontario,  a  duplicate  report  to  be  sent  in  each  case  to  the  Inspector 
of  Legal  Offices. 

(4.)  That  each  Crown  Attorney  shall  be  entitled  to  an  allowance  of 
four  per  cent,  on  the  moneys  so  collected,  such  percentage  to  be  deduotdd 
by  him  on  the  transmission  of  the  moneys  to  the  Treawrer  of  Ontario. 
Unless  where  legal  proceedings  are  instituted  under  the  direction  of 
the  Attorney-General,  the  said  allowances  arc  to  cover  all  charges  by 
the  Crown  Attorney  against  the  Province  for  services  under  this  Order. 

(5.)  That  each  sheriff  shall  lye  required  to  give  to  the  Crown  Attorney 
of  Uis  eounty,  from  time  to  time,  without  charge,  full  information  of 
all  process  in  his  hands  in  respect  to  any  fine,  penalty  or  estreated 
recognizance  to  which  the  Province  is  entitled. 

(6.)  That  the  Orders-in-Council  as  to  collection  of  fines,  penalties 
and  forfeited  recognizances  dated  9th  October,  1885,  and  12th  Novem- 
iHsr,  1912,  be  rescinded. 

Illreetion  to  pay  fine,  penalty  or  forfeiture  to  mnnlclpallly. 

1037.  The  Governor  in  Council  may,  from  time  to  time, 
direct  that  any  fine,  penalty  or  forfeiture,  or  any  portion  there- 
of, which  would  otherwise  belong  to  the  Crown  for  the  public 
uses  of  Canada,  be  paid  to  any  provincial,  municipal  or  local 
authority,  which  wholly  or  in  part  bears  the  expenses  of  adminw- 
tering  the  law  under  which  such  fine,  penalty  or  forfeiture  if* 
imposed,  or  that  the  same  be  applied  in  any  other  manner  deemed 
l>e8t  adapted  to  attain  the  objects  of  such  law  and  to  sccuro  it^ 
clue  administration. 

Origin]— Sec.  928,  Code  of  1892;  R.S.C.  1886,  ch.  180,  sec.  3. 

May  direct  Uuit  any  fine,  penalty,  or  forfeiture  he  '' paidj'  etcJ\ — 
In  the  Criminal  Code  the  words  "  forfeit "  and  "  forfeiture  "  are  used 
ill  different  senses.  They  are  used  sometimes  in  connection  with  g;oods 
or  things  and  sometimes  in  connection  with  fines,  penalties,  or  compen- 
sation. In  Code  forms  .S2,  39,  41  and  59  the  words  '*  forfeit  and  pay  " 
are  used  with  regard  to  fines,  penalties  or  compensation.  And  in  con- 
struing the  words  "fine,  penalty  or  forfeiture"  as  used  in  sec.  1037, 
the  word  "  paid  "  shows  that  the  words  are  used  in  a  restricted  sense, 
as  meaning  only  pecuniary  fines  or  forfeitures.  Christian  v.  Christian, 
(1916)  26  Can.  Cr.  Cas.  260  (N.S.)  ;  and  see  R.  v.  Johnston  (No.  1)  11 
Can.  Cr.  Cas.  6. 

**  The  same  shall  he  applied  "] — The  use  of  the  words  "  the  same 
shall  be  applied  "  in  the  latter  part  of  the  section  does  not  extend  the 
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scope  of  the  section  because  it  is  "the  same"  thing  which  was  to  be 
paid  which  is  to  be  applied,  and  if,  by  reason  of  the  use  of  the  word 
"  paid "  in  the  earlier  part  of  the  section,  the  meaning  of  the  words 
"fine,  penalty  or  forfeiture"  is  restricted  so  as  not  to  include  goods 
or  chattels,  no  other  meaning  can  be  given  in  the  latter  part  of  the 
section.    Christian  v.  Christian,  (1916)  26  Can.  Cr.  Cas.  260, 268  {N.S.)- 

RecoTerliigr  by  eJTll  action  when  no  other  proTlslon*— Moiety  to 
priyate  party  when  no  other  proTislon. 

1038.  Whenever  any  pecuniary  penalty  or  any  forfeiture  is 
imposed  for  any  violation  of  any  Act,  and  no  other  mode  is  pre- 
scribed for  the  recovery  thereof,  such  penalty  or  forfeiture  shall 
be  recoverable  or  enforceable,  with  costs,  in  the  diBcretion  of 
the  court,  by  civil  action  or  proceeding  at  the  suit  of  His 
Majesty  only,  or  of  any  private  party  suing  as  well  for  K\> 
Majesty  as  for  himself  in  any  form  of  action  allowed  in  such 
case  by  the  law  of  the  province  in  which  it  is  brought,  and 
before  any  court  having  jurisdiction  to  the  amount  of  the 
penalty  in  cases  of  simple  contract. 

2.  If  no  other  provision  is  made  for  the  appropriation  of  any 
penalty  or  forfeiture  so  recovered  or  enforced,  one  moiety  shall 
belong  to  His  Majesty,  and  the  other  moiety  shall  belong  to  the 
private  party  suing  for  the  same,  if  any,  and  if  there  is  none, 
the  whole  shall  belong  to  His  Majesty. 

Originl—See.  929,  Code  of  1892;  E.S.C.  1886,  ch.  180,  sec.  1. 

Goods  forfeited  nnder  Part  TIL— Reimbursement  of  innoeent  party. 

1039.  Any  goods  or  things  forfeited  under  any  provision  of 
Part  VII  relating  to  forgery  of  trade  marks  and  the  fraudulent 
marking  of  merchandise,  may  be  destroyed  or  otherwise  disponed 
of  in  such  manner  as  the  court,  bv  which  the  same  are  declared 
forfeited,  directs ;  and  the  court  may,  out  of  any  proceeds  realized 
by  the  disposition  of  such  goods,  after  all  trade  marks  and  trade- 
descriptions  are  obliterated,  award  to  any  innocent  party  any 
loss  he  may  have  innocently  sustained  in  dealing  with  such 
goods. 

Origin] — 61  Vict.,  Can.,  ch.  41,  sec.  15. 

Forgery  of  trade-marks  and  fraudulent  marking  of  merchandise^— 

See  sees.  335-337,  341,  342,  486-495,  685,  1039,  1040. 

Forfeiture  of  goods  the  subject  of  trade-mark  offence] — See  soc. 

491  (3). 
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(^8fs  III  trade  mark  prosecutioBs. 

1040.  On  any  prosecution  under  this  Act  relating  to  the 
said  last  mentioned  provisions,  the  court  may  order  costs  to  be 
jjaid  to  the  defendant  by  the  prosecutor,  or  to  the  prosecutor  by 
the  defendant,  having  regard  to  the  information  given  by  and 
the  conduct  of  the  defendant  and  prosecutor  respectively. 

Origin] — 51  Vict.,  Can.,  ch.  41,  sec.  16. 

Applicatkm  of  fines  in  relation  to  coin. 

14Mrl.  A  moiety  of  any  of  the  penalties  imposed  under  sees, 
567,  624,  625  and  626,  shall  belong  to  the  informer  or  person 
who  sues  for  the  same,  and  the  other  moiety  shall  belong  to 
His  Majesty  for  the  public  uses  of  Canada. 

Ofi^n]— B.S.C.    1886,  ch.  167,  sec.  34. 

■ 

Application  of  fines  in  relation  to  deserters  or  their  effects. 

1042.  One  moiety  of  the  amount  of  any  penalty  recovered 
under  sees.  82,  83,  438,  439  or  657,  shall  be  paid  over  to  the 
prosecutor  or  i>erson  by  whose  means  the  offender  has  been  con- 
victed, and  the  other  moiety  shall  belong  to  the  Crown. 

OH^tn]— B.S.C.   1886,  ch.  169,  sec.  9. 

Application  of  fines  in  relation  to  cruelty  to  animals, 

1043.  One  moiety  of  every  pecuniary  penalty  recovered  with 
respect  to  any  offence  under  sec.  542  or  543  shall  be  paid  over 
to  the  corporation  of  the  city,  town,  village,  township,  parish,  or 
])lace  in  which  the  offence  was  committed,  and  the  other  moiety, 
with  full  costs,  to  the  person  who  informed  and  prosecuted  for 
the  same,  or  to  such  other  person  as  to  the  justices  seems  proper. 

Origin]— B.B.C.   1886,  ch.  172,  sec.  7. 

Costs,  Pecuniary  Compensation  and  Restitution  of  Property. 

Costs  and  expenses  of  prosecution  may  be  ordered  to  be  paid  by 
party  convicted*— Also  allowance  for  loss  of  time. — Sonrce 
from  which  payment  obtained, — Payable  from  official  fund. 
— ^Reimbursement. 

1044.  Any  court  by  which  and  any  judge  under  Part  XVIII, 
or   magistrate  under  Part  XVI,  by  whom  judgment  is  pro- 
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iioiinccd  or  nn'ordcd,  upon  the  conviction  of  any  person  for 
treason  or  any  indictable  offence,  in  addition  to  such  sentence  ar^ 
may  otherwise  by  kw  be  passed,  may  condemn  such  i>erson  to 
the  payment  of  the  whole  or  any  part  of  the  costs  or  expenses 
incurred  in  and  about  the  prosecution  and  conviction  for  the 
offence  of  which  he  is  convicted,  if  to  such  court  or  judge  it 
seems  fit  so  to  do. 

2.  Such  court  or  judge  may  include  in  the  amount  to  he  paid 
such  moderate  allowance  for  loss  of  time  as  the  court  or  judge, 
by  affidavits  or  other  inquiry  and  examination,  ascertains  to  be 
I'ifasouable. 

3.  The  payment  of  such  costs  and  exi)enscs,  or  any  part 
thereof,  may  be  ordered  by  the  court  or  judge  to  be  made  out 
of  any  moneys  taken  from  such  person  oji  his  apprehension,  if 
such  moneys  are  his  own,  or  may  be  cnforcc<l  at  the  instainf 
of  any  person  liable  to  pay  or  who  has  paid  the  same  in  such 
and  the  same  manner,  subject  to  the  provisions  of  this  Act,  a< 
the  payment  of  any  costs  ordered  to  be  paid  by  tlie  judgment  (>r 
order  of  any  court  of  competent  jurisdiction  in  any  civil  action 
or  j)roceeding  may  for  the  time  being  be  enforced. 

4.  Tn  the  meantime,  until  the  recoverv  of  such  costs  anil 
(Expenses  from  the  person  so  convicted  as  aforesaid,  or  from  hi^ 
estate,  the  same  shall  be  j)aid  and  provided  for  in  the  same 
manner  as  if  this  section  had  not  been  passed ;  and  any  moiiev 
Avhich  is  recovered  in  res])cct  thereof  from  the  person  so  con- 
victed, or  from  his  estate,  shall  be  applicable  to  the  reimburse- 
ment of  any  person  or  fund  by  whom  or  out  of  which  such  co-t> 
and  expenses  have  been  paid  or  defrayed. 

Origin]— Sec.  832,  Code  of  1892. 

Constables'  fees]— Bee  ^917  Tariff  under  sec.  770. 

Successful  defendant  recovers  costs  In  case  of  llbeU 

X045.  Tn  the  case  of  an  indictment  or  information  by  a 
private  prose(*utor  for  the  pul)lication  of  a  defamatory  libel,  if 
judgment  is  given  for  the  defendant,  he  shall  be  entitled  tn 
recover  from  the  prosecutor  the  costs  incurred  l\v  him  by  rea:^4»n 
of  suc^h  indictnjent  or  information,  either  bv  warrant  of  dis- 

• 
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ti-pss  issued  out  of  the  naid  court,  «>f  i>y  aotHunor  suit  ftA  for  an 
ordiriarv  debt. 

Origin]— Sec.  833,  Code  of  1802;  R.SXl.  188G,  cIl  174,  sow.  150, 
154  J  37  Vict.,  Can.,  ch.  38,  sees.  12  and  13.      . 

Costs  against  private  prosecutor  on  dismiual  of  prose(:ution  for 
criminal  libel] — If  the  charge  or  compiaint  for  defamatory  libel  wa^, 
))rought  by  a  private  prosecutor,  sec.  1045  leavea  the  judge  no  option, 
because  that  section  declares  that  in  such  case  the  accused  has  an 
absolute  right  to  recover  from  the  complainant  the  costs  that  have  been 
incurred,  if  judgment  is  given  for  the  defendant,  B.  v.  Fournier, 
(1916)  25  Can.  Cr.  Cas.  430,  25  Que,  K.B.  55ei;  Jl.  v.. Gouilliquld,  7  Can., 
Or.  Cas.  432. 

If  the  costs  are  taxed  at  the  criminal  trial,  they  nwy  be  included  in 
the  judgment  of  the  criminal  court  and  realized  as  such ;  R.  v.  Fournier, 
25  Que*  KB.  5^6^  qt  jvbo'. be. tax^d- /either  ^t  t^e  cfiipii^l  irii^AiP^^^tenri 
wards  and  made  the  su))ject  of  a  sopavM^i!^^4l.l¥)tiflii  X^'fi^^  ^^^ 
amount.  Mackay  v.  Hughes,  19  Que.  S.C.  367;  Nichol  v.  Pooley^  J).^^R. 
21 ;  Nichol  v.  Pooley,  9  B.C.B.  363 ;  R.  v.  Nichol,  8  B.C.B.  276,* 

The  amount  taxed  in  the  criminal  court  will  control.  Mackay  v. 
Hughes,  19  Que.  S.C.  367;  and  the  civil  action  may  be  stayed  to  enable 
tJie  plaintiff  to  haye  the  cos  to  taxed  in  the  criminal  court  if  he  prefers 
to  have  them  taxed  there.  Mackay  v.  Hughes,  supra.  The  V^^S9^  claim* 
ing  the  costs  is  not  to  be  allowed  to  pursue  Ijoth  remedies  at  onc£,  and 
if  he  moves  an  order  for  costs  in  the  criminal  court  but  gets  only  a 
part  of  what  he  asks  and  does  not  wish  to  adopt  the  ordet  iwadeand 
fTX>m  which  there  is  no  provision  for  an  appeal,  he  will  be  put  an  tenns 
in  commenciiig  and  prosecuting  a  civil  aetion  that  he  will  abide  by 
any  order  made  as  to  the  costs  of  the  abandoned  proceedings  in  tlie 
criminal  eourt.  Nichol  v.  Pooley,  9  B.C.R.  363,  affirming  Nichol  v. 
Pooley,  9  B.C.R.  21. 

The  objection  that  the  indictment  is  laid  in  the  name- of  the  King, 
and  that  his  representative,  the  Attorney-General,  has  absolute  control 
over  the  procedure^  tonnot 'avail. to  rolieiie  the  p«(iv*le'|>rose4ut«P:i*'Thcl' 
procedure  was  instigated  at  his  instance  and  he.  must  be  ^eld  refpp^l()le 
for  its  incidents  and  its  result.  As  was  pointed  out  in  Regina  v.  Patter- 
son (1875)  36  U.C.Q.B.  129  (Ont.)  the  enactment  as  to  costs  would  be  a 
dead  letter,  if  the  use  of  the  King's  name  relieved  the  private  prose- 
cutor from  such  responsibility,  iri  as  much  as  every  criminal  charge  Im 
prosecuted  in  this  country  in  the  name  of  the  Sovereign  aiid  the  ai^tiele 
of  the  Code,  to  be  of  any  use,  must  be  read  as  applicable  to  the  person 
at  whose  instance  the  procedure  in  the  name  of  the  Sovereign  was  set 
in  motion.  R.  v.  Blackley,  13  Que.  K.B.  472;  R.  v.  St.  Louis,  1  Can. 
Cr.  Cas.  144  (Que.). 

Disclhorge  on  a  nol.  pros.] — As  in  case  of  a  trial  and  verdict,  it  is  the 
discharge  pronounced  upon  a  nolle  prosequi  which  constitutes  the  judg- 
ment of  the  court,  and  the  discharge  pronounced  by  the  C9urt  v^on  a 
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noUe  prosequi  may  eoiMtitnte  "  the  judgment  for  the  defendant "  men- 
tioned in  sec.  1045,  and  render  the  private  prosecutor  liable  for  defend- 
ant's costs.  The  discharge  on  a  noL  pros,  is  not  the  equivalent  of  an 
acquittal,  and  defendant,  although  not  liable  to  be  further  prosecuted 
under  the  existing  indictment  is  exposed,  in  law,  to  the  renewal  of  it 
for  the  same  alleged  offence,  yet  his  disch&rge  is  a  substantial  judg- 
ment in  his  favour  quoad  that  indictment,  and  the  very  fact  that  the 
prosecution  may  be  renewed  is  an  additional  reason  why  effect  should 
be  given  in  such  cases  to  the  stipulation  in  the  defendant's  favour 
as  to  the  costs  incurred  by  him  in  his  defense,  as  otherwise  such  right 
of  renewal  might  be  exercised  so  as  to  operate  as  an  intolerable  abuse. 
B.  V.  Blackley,  13  Que.  K.B.  472,  8  Can.  Cr.  Cas.  405. 

Defamatory  Uhell—Bee  sees.  317-334,  861,  871,  888,  905,  910-9ia. 
934,  947,  956,  1045,  1047. 

Imprisoiinieiit  In  default  of  payment  of  costs  on  eonrletlon  fer 
asMinltr— Belease  on  lety. 

1046.  If  a  person  convicted  on  an  indictment  for  assault, 
whether  with  or  without  battery  and  wounding,  is  ordered  to 
pay  costs  as  aforesaid,  he  shall  be  liable,  unless  the  said  costs 
are  sooner  paid,  to  three  months'  imprisonment,  in  addition  to 
the  term  of  imprisonment,  if  any,  to  which  he  is  sentenced  for 
the  oflfence,  and  the  court  may,  by  warrant,  in  writing,  order 
the  amount  of  such  costs  to  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  the  offender,  and  paid  to  the  prosecutor, 
and  the  surplus,  if  any,  arising  from  such  sale,  to  the  owner. 

2.  If  such  sum  is  so  levied,  the  offender  shall  be  released 
from  such  imprisonment. 

Ori^l—See.  834,  Code  of  1892;  B.S.G.  1886,  ch.  174,  sees.  248,  249. 

Taxation  of  eosts  on  lowost  sealer-^eale  In  elTll  snits. 

1047.  Any  costs  ordered  to  be  paid  by  a  court  pursuant  to 
the  foregoing  provisions  shall,  in  case  there  is  no  tariff  of  fees 
provided  with  respect  to  criminal  proceedings,  be  taxed  by  the 
proper  officer  of  the  court  according  to  the  lowest  scale  of  fees 
allowed  in  such  court  in  a  civil  suit. 

2.  If  such  court  has  no  civil  jurisdiction,  the  fees  shall  be 
those  allowed  in  civil  suits  in  a  superior  court  of  the  province 
according  to  the  lowest  scale. 

Oft^n]— Sec.  835,  Code  of  1892. 

Coits  of  prosecution  when  ordered  against  party  convicted  for  indict- 
able  offence'] — See  Code  sec.  1044. 
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Coats  ordered  agoMui  person  eonincted  of  a8»aaU\ — Code  sees.  1044, 
1046. 

Costs  against  private  prosecutor  on  dismissal  of  criminal  lihel 
charge'] — Code  aec.  1045. 

Conpensatloii  for  loss  of  property. 

1048.  A  court  on  the  trial  of  any  person  on  an  indictment 
may,  if  it  thinks  fit,  upon  the  application  of  any  person 
aggrieved  and  immediately  after  the  conviction  of  the  offender, 
award  any  sum  of  money,  not  exceeding  one  thousand  dollars, 
by  way  of  satisfaction  or  compensation  for  any  loss  of  property 
suffered  by  the  applicant  through  or  by  means  of  the  offence  of 
which  such  person  is  so  convicted. 

2.  The  amount  awarded  for  such  satisfaction  or  compensa- 
tion shall  be  deemed  a  judgment  debt  due  to  the  person  entitled 
to  receive  the  same  from  the  person  so  convicted,  and  tlie  order 
for  payment  may  be  enforced  in  such  and  the  same  manner  as 
in  the  case  of  any  costs  aforesaid  ordered  by  the  court  to  be  paid. 

Origin]— Sec.  836,  Code  of  1892;  33-34  Vict.,  Imp.,  ch.  23,  sec.  4. 

"For  any  loss  of  property'*} — Bee  definition  of  property  in  sec.  2 
(32),  but  queers  whether  electric  jMwer  fraudulently  'eonsumed  in  con- 
travention of  sec.  351  is  "property"  under  sec  1048.  See  R.  t. 
Sperdakes,  (1911)  40  N.B.B.  428,  24  Can.  Cr.  Cas.  210. 

Costs  of  prosecution  may  he  ordered  against  person  convicted] — 
See  sec.  1044. 

Compensation  to  hana  fide  pnrehaMrs  of  stolen  property. 

1049.  When  any  prisoner  has  been  convicted,  either  sum- 
marily or  otherwise,  of  any  theft  or  other  offence,  including  the 
stealing  or  unlawfully  obtaining  any  property,  and  it  appears  to 
the  court,  by  the  evidence,  that  the  prisoner  sold  such  property 
or  part  of  it  to  any  person  who  had  no  knowledge  that  it  was 
stolen  or  unlawfully  obtained,  and  that  money  has  been  taken 
from  the  prisoner  on  his  apprehension,  the  court  may,  on  appli- 
cation of  such  purchaser  and  on  restitution  of  the  property  to 
its  owner,  order  that  out  of  the  money  so  taken  from  the  prisoner, 
if  it  is  his,  a  sum  not  exceeding  the  amount  of  the  proceeds  of 
the  sale  be  delivered  to  such  purchaser. 

OW^tnl— Sec.  S37,  Code  of  1892;  R.S.C.  1886,  ch.  174,  sec.  251;  30-31 
Vict.,  Imp.,  eh.  89,  sec  9. 
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tieeeivinff  t^olen  propci-tyJ—See  flees.  399-403,  849,  954,  993,  994, 
1049,  1050. 

Itestltnflon  of  stolen  property. — Writs  of  restJtutloiu— Bestitotion 
although  no  eonYletlon*— Restitution  not  ordered  In  case  of 
Talnable  security  when  rjgjits .  of -ililrd  P4rUes  UUerTeaer>- 
Exceptlon  of  cases  under  sees.  858  and  890. 

1050.  T{  any  person  who  is  guilty  of  any  indictable  offence 
in  stealing,  or  kngwingly  receiving,  any  property,  is  indicted 
for  such  offence^  by  or  on  behalf  of  the  owner  of  the  property, 
qr  his  executor  or  administrator,  and  convicted  thereof,  or  is 
tried  before  a  judge  or  justice  for  such  offence  under  any  of  the 
foregoing  provisions  and  convicted  thereof,  the  property  shall 
be  restored  to  the  owner  or  his  representative. 

2.  li\  every  such  case  the  court  or  tribunal  before  which  such 
person  is  tried  for  any  such  offence,  shall  have  power  to  awanl, 
from  time  to  time,  writs  of  restitution  for  the  said  property  or 
to  order  tlie  restitution  tliereof  in  a  suraniarv  manner. 

3.  The  court  or  tribunal  may.  also,  if  it  .sees  fit,  award  restitu- 
tion of  the  property  taken  from  the  prosecutor,  or  any  witness 
for  the  prosecution,  by  audi  offence,  although  the  person  indictinl 
is  not  convicted  thereof,  if  the  jury  declares,  as  it  may  do,  or 
if,  in  case  the  offender  is  tried  without  a  jury,  it  is  proved  to 
the  satisfaction  of  the  court  or  tribunal  by  whom  he  is  tried, 
that  such  property  belongs  to  such  prosecutor  or  witness,  and 
that  he  wa«iUfritiwMUv  (1e{>hved'.of  it  by  such  oftli*nc«. 

4.  If  it  appears  before  anya.ward  er  order  is  made,  that  any 
valuable  necurity  Has  Iweii  bona  fide  paid  or  diselinrged  by  any 
person  liable  to  the  payment  thereof,-  or  being  a  negotiable  in- 
struxoent,  has  been  hona  fide  taken  or  received  l)y  transfer  or 
delivery,  by  aliy  person,  for  a  just  and  valuable  consideration, 
witliout  any  notice  or  without  any  reasonable  cam$e  to  suspect 
that  the  same  had,  bv  uuv  indictable  oifence,  been  stolen,  or  if 
it  appears  that  the  pn>perty  stolen  ha«  been  transferreil  to  an 
iniio<t)iit  purchaser  for  value  who  has  acquired  a  lawful  titlt 
thereto,  the  court  or  tribunal  Bhall  mA  award  or  order  the 
restitution  of  such  security  or  property. 

5.  Nothing  441'  tliis  seetiou  contained  shall  apply  to  the  case 
of  any  prosecution  of  any  trustee,  banker,  merchant,  attorney, 
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factor,  broker  or  other  aijfent  entrusted  witli  tlie  posseK<ion  of 
goods  or  doeumonts  of  title  to  goods,  for  any  indictable  offence 
under  sees.  358  or  390  of  this  Act. 

Origin'!— 56  Vict,,  Can.,  ch.  32,  sec.  1,  sec.  838,  Code  of  1892;  21 
Hen.  8,  ch.  11;  Larceny  Act,  1861,  Imp.,  24-26  Viet.,  ch.  96,  sec.  100; 
Larceny  Act,  1869,  Can.,  32-33  Vict.,  ch.  21,  sec.  113. 

Application  of  sec.  1050] — ^At  Comnion  law  the  larceny  of  a  chattel 
did  not  alter  the  ownership;  the  owner  was  entitled  to  recover  it,  if 
he  could.  But  there  was  this  curious  provision,  that  unless  the  thief 
was  attainted  by  appeal  of  felony  at  the  suit  of  the  owner  on  fresh 
pursuit,  the  property  was  forfeited  to  the  C^o^vn.  If  the  thief  was 
attainted  of  felony  the  owner  then  had  his  property  restored  to  him; 
and  that  was  the  only  mode  of  recovering  his  property  at  that  time. 
An  indictment  of  the  thief  at  common  law  did  not  enable  the  owner 
to  get  back  his  property.  Chichester  v.  Hill  (1882)  52  L.J.Q.B.  160, 
16  Cox  C.C.  258. 

The  court  in  Chichester  v.  Hill,  supra,  in  deciding  upon  the  Englisli 
statute  in  the  same  terms,  said  that  in  its  opinion  this  proviso  was  in- 
tended to  protect  the  bone-fide  holder  of  a  '*  valuable  security  "  not  only 
against  an  order  for  restitution  but  against  all  proceedings.  Ferguson 
V.  Kemp  [1919]  1  W.W.B.  537  (AHa.). 

Stealing  or  knowingly  receiving  **  any  property  "] — By  sec.  2,  sub- 
sec.  (32),  the  term  property  includes  not  only  such  property  as  was 
originally  in  the  possession  or  under  the  control  of  any  person,  but 
also  any  property  into  or  for  which  the  same  has  been  converted  or 
exchanged  and  anything  acquired  by  such  conversion  or  exchange 
whether  immediately  or  otherwise.  Howe  v.  Schroeder  (1905)  1  W.L.R. 
174. 

"  Property  "  includes  documents  giving  a  right  to  recover  or  receive 
any  money  or  goods,  the  money  itself  or  any  other  personal  property. 
Sec.  2,  sub-sec.  (32). 

Summary  order  for  restitution} — While  the  summary  order  for  resti- 
tution authorized  bv  Hub-soc.  2  can  bo  made  onlv  bv  the  court  or  tri- 
bunal  before  which  the  trial  takes  place,  there  still  remains  the 
alternative  of  a  civil  action  in  any  court  of  competent  jurisdiction  to 
establish  the  title  of  the  original  owner  oven  against  an  innocent  pur-' 
chaser.  Lapointe  v.  Charlebois,  42  Que.  S.C.  57;  VcEina  v.  Brosseau, 
30  Que.  S.C.  493;  Horwood  v.  Smith,  2  T.  R.  570;  Scattergood  v.  Syl- 
vester, 19  L.J.Q.B  447,  15  Q.B.  606;  Moss  v.  Hancock,  [1899]  2  Q.B. 
Ill ;  White  v.  Spettigue,  13  M.  Sc  W.  603,  and  see  B.  v.  Koran,  Irish  R.; 
6  C.L.  293;  R.  v.  Mayor,  etc.,  of  London,  L.R.  4  Q.B.  371  (Walker  v. 
Mayor,  etc.,  of  London,  38  L.J.M.C.  107). 

If  the  theft  be  of  money,  evidence  of  the  identify  of  the  money 
sought  to  be  restored  will  be  necessary;  R.  v.  Mclntyre,  2  P.E.T.  154; 
B.  V.  Haverstoek,  5  Can.  Cr.  Cas.  133;  but  an  order  may  be  ttiade 
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under  sec.  1049  for  compensation  out  of  money  found  on  the  prisoner 
although  its  identity  with  that  stolen  cannot  be  shown. 

Exceptional — Section  358  referred  to  in  paragraph  (5)  declares 
guilty  of  an  indictable  offence  one  who  steals  anything  by  any  act  or 
omission  amounting  to  theft  under  sees.  355,  356  or  357,  which  deal 
respectively  with  theft  by  person  required  to  account  (sec.  355),  theft 
by  person  holding  power  of  attorney  (sec.  356),  and  misappropriatipn 
of  proceeds  held  under  direction  (see.  357).  Sec.  390  deals  with  the 
offence  of  criminal  breach  of  trust  by  a  trustee  of  any  property  for  the 
use  or  benefit  of  another  either  in  whole  or  in  part,  or  for  any  public 
or  charitable  purpose.  Such  trustee  is  guilty  of  an  indictable  offence  if. 
with  intent  to  defraud,  and  in  violation  of  his  trust,  he  converts  any- 
thing of  which  he  is  trustee  to  any  use  not  authorized  by  the  trust. 
Sec  390. 

Transfer  of  property  to  innocent  purehaserl — ^Whether  or  not  a 
"  lawful  title  "  has  been  acquired  by  the  innocent  purchaser  is  a  ques 
tion  of  civil  law  and  subject  to  provincial  statutes  dealing  with 
sales  of  goods.  If  goods  are  obtained  on  false  pretences  and 
there  is  a  conviction  for  that  offence,  the  case  will  not  come 
under  section  1050,  but  the  provincial  law  will  apply  to  deter 
mine  the  ownership,  and  apart  from  statute  there  would  be  net 
reversion  of  title  to  the  vendor  to  enable  him  to  recover  from  an  inno- 
cent purchaser  taking  them  from  the  person  convicted  merely  of  obtain- 
ing them  fraudulently.  But  if  there  was  a  theft  by  a  trick  and  the 
actual  delivery  was  with  the  intention  of  parting  only  with  the  tem- 
porary possession  of  the  goods,  the  property  did  not  pass,  and  sec. 
1050  would  apply.  E.  v.  Walker,  65  J.P.  729;  R.  v.  Russett,  [1892] 
2  Q.B.  312,  17  Cox  CO.  534. 

Current  coin  in  the  hands  of  an  innocent  person  and  taken  for 
value  would  not  be  returned  to  the  original  owner,  although  identified. 
Moss  V.  Hancock  [1899]  2  Q.B.  111,  68  L.J.Q.B.  657. 

Beatitution  on  summary  trial  under  Part  XV  1} — Sec.  795  in  the 
summary  trials  clauses  makes  applicable  to  summary  trials  the  pro 
visions  of  sec.  1050  on  a  conviction  under  Part  XVI. 

Juvenile  offenders  charged  with  theft"] — Sec  817  provides  that  no  con 
viction  under  the  authority  of  Part  ZVII  (Juvenile  offenders)  shall  be 
attended  with  any  forfeiture,  except  such  penalty  as  is  imposed  by 
the  sentence;  but  whenever  any  person  is  adjudged  guilty  under  the 
provisions  of  this  Part,  the  presiding  justice  may  order  restitution  of 
property  in  respect  of  which  the  offence  was  committed,  to  the  owner 
thereof  or  his  representatives.  If  such  property  is  not  then  forthcom- 
ing, the  justices,  whether  they  award  punishment  or  not,  may  inquire 
into  and  ascertain  the  value  thereof  in  money;  and,  if  they  think  proper 
order  payment  of  such  sum  of  money  to  the  true  owner,  by  the  person 
convicted,  either  at  one  time  or  by  instalments,  at  such  periods  as  the 
justices  deem  reasonable.     The  person  ordered  to  pay  such  sum  may 
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be  sued  for  the  same  as  ^  debt  in  any  court  in  which  debts  of  the  like 
amount  are,  by  law,  recoverable,  with  costs  of  suit,  according  to  the 
practice  of  such  court.    Code  sec.  817. 

Definition  of  *»«/<]— See  sees.  344-357. 

Seceiving  stolen  property] — See  sees.  399-403,  849,  954,  993,  994, 
1049,  1050. 

Sale  of  Goods  Act,  Man,'] — Section  25  of  the  Sale  of  Goods  Act, 
B.S.M.  1902,  c.  152,  is  as  follows :  "  Where  goods  have  been  stolen  and 
the  offender  is  prosecuted  to  conviction,  the  property  in  the  goods  so 
stolen  reverts  to  the  person  who  was  the  owner  of  the  goods,  or  his 
personal  representative,  notwithstanding  any  intermediate  dealing  with 
them."  *'  (a)  Notwithstanding  any  enactment  to  the  contrary,  where 
goods  have  been  obtained  by  fraud  or  other  wrongful  means  not  amount- 
ing to  theft,  the  property  in  such  goods  shall  not  re-vest  in  the  person 
who  was  the  owner  of  the  goods,  or  his  personal  representative,  by 
reason  only  of  the  conviction  of  the  offender."  In  considering  this 
statute  in  Harding  v.  Johnston  (1909)  8  Man.  B.  625,  Howell,  CJ.,  said: 
"This  section  (25)  in  no  way  relates  to  the  sale  of  goods  and  seems 
out  6f  place.  Its  prototype  is  sec.  24  of  the  English  Act  which  was 
passed  for  the  purpose  of  restoring  to  the  owner  stolen  property,  sold 
in  market  overt.  The  English  section  closes  with  the  words  "whether 
by  sale  in  market  overt,  or  otherwise."  The  "otherwise"  is  thought 
to  refer  to  cases  where  stolen  goods  are  purchased  in  a  foreign  state 
where  such  purchase  passes  property  and  perhaps  to  cases  where  rights 
are  acquired  under  an  inn-keeper's  lien  at  Common  Law,  a  right  which 
probably  does  not  exist  here  because  of  our  statute.  Sub-section  (a)  of 
section  25  was  also  copied  from  a  sub-section  to  the  English  section  and 
the  reason  of  the  English  clause  was  to  over-ride  the  decision  in  Bentley 
V.  Vilmont,  12  A.O.  471,  and  change  the  criminal  law.  Our  sub-section 
is  meaningless  and,  although  the  Sale  of  Goods  Act  is  a  code  of  law 
and  must  be  so  construed,  I  think,  as  section  25  does  not  relate  to  sales 
of  goods  in  any  way,  I  must  look  at  the  former  law  and  endeavor  to 
find  out  what  the  legislative  ihtent  was. 

"  The  section  declares  that  upon  conviction  of  the  thief  the  property 
in  the  goods  "  reverts  "  to  the  owner.  Under  our  law  the  property  never 
passed  out  of  the  owner  and  so  cannot  revert.  A  consideration  of  the 
history  of  the  section  above  referred  to  and  the  conditions  of  the  law 
when  the  section  was  enacted  leads  me  to  hold  that  the  legislature  did 
not  intend  to  prevent  the  owner  from  recovering  his  property  before 
the  conviction  of  the  thief. 

"Section  1050  of  the  Criminal  Code  has  no  application;  it  merely 
provides  for  summary  restitution  at  the  criminal  trial.  Perhaps  some 
day  the  constitutionality  of  sub-sec.  3  may  come  up,  as  the  power  of 
Parliament  to  legislate  as  to  the  recovery  of  goods,  where  the  thief  has 
been  acquitted,  may  be  questioned."  Harding  v.  Johnston,  8  Man.  R. 
629. 

18W 
87 


[§W0]  Criminal  Code  (Pabt  XX) 

Beview  of  resiUution  order} — The  order  for  restitution  may  be  the 
subject  of  rcTiew  by  certiorari  proceedings.  B.  v.  Forbes,  ex  parte  Selig 
(1910)  39  N.B.B.  592,  17  Can.  Cr.  Cas.  70;  B.  v.  Wightman,  29  U.aQ.B. 
211. 

Bestoration  of  money  or  goods  taJcen  from  accused} — Money  or 
goods  taken  from  the  accused  on  his  arrest  may  be  ordered  to  be  re- 
stored to  him  if  not  connected  with  the  offence  nor  required  as  evidence. 
B.  V.  Harris,  1  B.C.B.  pt.  1,  p.  255;  B.  v.  Mclntyre,  2  P.E.I.  154; 
Ex  parte  McMichael,  7  Can.  Cr.  Cas.  549;  United  States  v.  Tounder 
(1914)  23  Can.  Cr.  Cas.  76  (an  extradition  case). 

Imprisonment. 

Offences  not  eapital  liOTf  punished. 

1051.  Every  one  who  is  convicted  of  any  offence  not  punish- 
able with  death,  shall  be  pnni«hed  in  the  manner,  if  any,  pre- 
scribed by  the  statute  Cvspecially  relating  to  such  offence. 

Origin^-Soe.  950,  Code  of  1892;  B.S.C.  1886,  ch.  178,  sees.  34,  35. 

Commencement  of  Term  of  Imprisonment} — The  term  of  imprison- 
ment in  pursuance  of  any  sentence  shall,  unless  otherwise  directed  in 
the  sentence,  commence  on  and  from  the  day  of  passing  such  sentence, 
but  no  .time  during  which  the  convict  is  out  on  bail  shall  be  reckoned 
as  part  of  the  term  of  imprisonment  to  which  he  is  sentenced.  Prisons 
Act,  B.S.C.  1906,  ch.  148,  sec.  3,  and  Penitentiaries  Act,  du  147,  sec.  43. 

Hard  labour}'-'8ee  the  Prisons  Act,  B.S.C.  1906,  ch.  148,  sees.  12-15, 
and  the  Penitentiaries  Act,  ch.  147,  sec  62. 

North-West  Territories} — For  special  provisions  relating  to  imprison- 
ment on  conviction  in  the  territories,  see  the  N.W.T.  Act,  B.8.C.,  eh.  62, 
sees.  54-59. 

Conditional  liberation  on  ticket  of  leave} — See  the  Ticket  of  Leave 
Act,  B.S.C.  1906,  ch.  150;  B.  v.  Johnson,  4  Can.  Cr.  Cas.  178  (Que.). 

Punishment  where  not  otherwise  proTlded. 

1052-  .Every  person  convicted  of  any  indictable  offence  for 
which  no  punishment  is  specially  provided,  shall  be  liable  to 
imprisonment  for  five  years. 

2.  Every  one  who  is  summarily  convicted  of  any  offence  for 
which  no  punishment  is  specially  provided,  shall  be  liable  to  a 
penalty  not  exceeding  fifty  dollars,  or  to  imprisonment,  with  or 
without  hard  labour,  for  a  term  not  exceeding  six  months,  or  to 
both. 

Ori^Mil— Sec.  951,  Code  of  1892;  B.S.O.  1886,  ch.  181,  sec.  24. 
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PnnlshmeBl  for  second  offence  conunllled  after  prcTlons  conTlcdon. 

1053.  Every  one  who.  is  convicted  of  an  indictable  offence 
not  punishable  with  death,  committed  after  a  previous  convic- 
tion for  an  indictable  offence,  is  liable  to  imprisonment  for  ten 
years,  luiless  some  other  punishment  is  directed  by  any  statute 
for  the  particular  offence. 

2.  In  such  latter  case  the  offender  shall  be  liable  to  the  pun- 
ishment directed,  and  not  to  any  other. 

Ori^inl— Sec  952,  Code  of  1892 ;  B.S.G.  1886,  ch.  181,  sec.  25. 

Proof  of  prior  convietionl — As  to  the  mode  of  proving  the  prior 
convictions,  see  sees.  757  (3)  and  982. 

Offences  after  previous  conviction] — Sec  sees.  370,  375-377,  386  (2), 
465,  530,  533-535,  568,  851,  963,  982,  1053,  1081. 

Maxiniim  term  may  be  shortcnciL— Mlnlmnm  term*  .   ^ 

1054.  Every  one  who  is  liable  to  imprisonment  for  life,  or 
for  any  term  of  years,  or  other  term,  may  be  sentenced  to  im* 
prisonment  for  any  shorter  term:  Provided  that  no  one  shall 
be  sentenced  to  any  shorter  term  of  imprisonment  than  the 
minimum  term,  if  any,  prescribed  for  the  offence  of  which  he  is 
convicted. 

Origin]— Sec.  953,  Code  of  1892 ;  R.S.C.  1886,  ch.  181,  sec.  26. 
Discretion  of  court  where  different  kinds  of  punishment  authorised] — 
See  sec.  1028. 

Maximum  sentence] — ^Where  the  imprisonment  has  commenced  under 
a  sentence  for  ninety  days  and  at  a  time  of  the  year  which  would  not 
include  the  month  of  February,  and,  consequently,  the  sentence  would 
not  in  the  ordinary  course  exceed  three  months,  which  was  the  maximum 
penalty  allowed  for  the  offence,  it  is  not  a  ground  for  discharge  on 
habeas  corpus  that  a  ninety  day  sentence  may,  under  certain  contin- 
gencies, exceed  the  statutory  limit  of  three  months.  Bex  v.  Governor 
of  City  Prison;  Ex  parte  Green  (1914)  23  Can.  Cr.  Cas.  293  (N.8.). 

Camulative  puBlshmcBts. 

1055.  When  an  offender  is  convicted  of  more  offences  than 
one,  before  the  same  couft  or  person  at  the  same  sitting,  or  when 
any  offender,  under  sentence  or  undergoing  punishment  for  one 
offence,  is  convicted  of  any  other  offence,  the.  court  or  person 
passing  sentence  may,  on  the  last  conviction,  direct  that  the 
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sentence's  passed  upon  the  offender  for  his  several  offences  shall 
take  effect  one  after  another. 

Origin]— Sec.  954,  Code  of  1892;  R.S.C.  1886,  ch.  181,  sec.  27;  7-8 
Geo.  IV,  Imp.,  ch.  28,  sec.  10. 

C<m8€ouiive  Jimprisoiiments} — Sec  1055  appears  to  be  an  adaptation 
of  the  English  statute  7  and  8  Geo.  IV,  ch.  28,  sec.  10,  which,  however, 
was  limited  to  cases  of  felony.  The  effect  of  the  English  statute,  which 
also  abolished  the  plea  of  autrefois  attaint ,  was  to  place  felonies  in  this 
regard  in  the  position  in  which  misdemeanours  had  always  been  at  com- 
mon law.  See  B.  v.  Wilkes,  19  St.  Trials  1131 ;  Stephen's  Dig.  Cr.  Law, 
6th  ed.  19  (n) ;  R.  v.  Castro  (1880),  5  Q.B.D.  490,  at  pp.  515,  516,  49 
L. J.Q.B.  759.  "  Unless  otherwise  directed  in  the  sentence "  the  term 
of  imprisonment  commences  on  and  from  the  day  of  passing  sentence. 
See  note  to  Code  sec.  1051. 

• 

Where  Imprfsonmeiit  less  than  two  years. 

1056.  Every  one  who  is  sentenced  to  impriBonment  for  a 
term  less  than  two  years  shall,  if  no  other  place  is  expressly 
mentioned,  be  sentenced  to  imprisonment  in  the  common  gaol 
of  the  district,  county  or  place  in  which  the  sentence  is  pro- 
nounced, or  if  there  is  no  common  gaol  there,  then  in  that  com- 
mon gaol  which  is  nearest  to  such  locality,  or  in  some  lawful 
prison  or  place  of  confinement,  other  than  a  penitentiary,  in 
which  the  sentence  of  imprisonment  may  be  lawfully  executed : 
Provided  that, — 

(a)  when  any  one  is  sentenced  to  imprisonment  in  a  peni- 

tentiary, and  at  the  same  sittings  or  term  of  the  court 
trying  him  is  sentenced  for  one  or  more  other  offences 
to  a  term  or  terms  of  imprisonment  less  than  two 
years  each,  he  may  be  sentenced  for  such  shorter 
terms  to  imprisonment  in  the  same  penitentiary,  such 
sentences  to  take  effect  from  the  termination  of  his 
other  sentence ;  and, 

(b)  when  any  one  is  sentenced  for  any  offence  who  is,  at  the 

date  of  such  sentence,  serving  a  term  of  imprison- 
ment in  a  penitentiary  for  another  offence,  he  may 
be  sentenced  for  a  term  shorter  than  two  years  to 
imprisonment  in  the  same  penitentiary,  such  sentence 
to  take  effect  from  the  termination  of  his  existing 
sentence  or  sentences; 
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(c)  in  the  province  of  Manitoba  and  the  province  of  British 
Columbia  any  one  sentenced  to  imprisonment  fot  a 
term  of  less  than  two  years  may  be  sentenced  to  any 
one  of  the  common  gaols  in  the  province,  unless  a 
special  prison  is  prescribed  by  law,  ' 

Origin]— Sec.  955,  Code  of  1892;  63-64  Vict.,  Can.,  ch.  46,  sec.  3; 
1  Edw.  Vrr,  Can.,  ch.  42,  sec.  2;  1909,  Can.,  ch.  9. 

80ntence  generallyl — See  sees.  1004-1011. 

Imprisonment  with  or  without  hard  labour. 

1057.  Imprisonment  in  a  common  gaol,  or  a  public  prison, 
other  than  a  penitentiary  or  the  Central  Prison  for  the  province 
of  Ontario,  the  Andrew  Mercer  Ontario  Reformatory  for  females 
or  any  reformatory  prison  for  females  in  the  province  of  Quebec, 
shall  be  with  or  without  hard  labour,  in  the  discretion  of  the 
court  or  person  passing  sentence,  if  the  offender  is  convicted  on 
indictment,  or  under  the  provisions  of  Parts  XVI  or  XVIII, 
or,  in  the  province  of  Saskatchewan  or  Alberta,  before  a  judge 
of  a  superior  court,  or  in  the  Norihwest  Territories,  before  a 
'stipendiary  magistrate  or  in  the  Yukon  Territory,  before  a  judge 
of  the  Territorial  Court. 

2.  In  other  cases  such  imprisonment  may  be  with  hard  labour, 
if  hard  labour  is  part  of  the  punishment  for  the  offence  of  whicli 
such  offender  is  convicted,  and  if  such  imprisonment  is  to  be 
with  hard  labour,  the  sentence  shall  so  direct. 

Origin]— Sec.  955  (6),  Code  of  1892. 

ImpriBonment  ioith  or  without  hard  lahow'\ — The  Penitentiaries  Act 
and  the  Prisons  and  Reformatories  Act  make  sentences  of  imprisonment 
in  penitentiaries  and  the  reformatories  mentioned  in  Cr.  Code,  see.  1057, 
equiyalent  to  sentences  of  imprisonment  with  hard  labour  in  all  eases 
whether  the  sentence  so  directs  or  not.  R.  v.  Davidson,  [1917]  2  W.W.R. 
160,  at  163,  11  Alta.  L.R.  9,  28  Can.  Cr.  Cas.  44.  The  result  is  that 
when  an  offender  is  convicted  on  indictment  or  under  Part  XVI  (som- 
mary  trial  of  certain  indictable  offices)  or  by  a  superior  court  judge 
in  Saskatchewan  or  Alberta,  or  a  judge  of  the  Yukon  Territorial  Court, 
the  imprisonment  may  be  either  with  or  without  hard  labour^  in  ttie  dis- 
cretion of  the  court,  so  long  as  the  oifender  is  not  sentenced  to  a 
penitentiary  or  the  prison  or  reformatories  exeepted,  and  this  apparently 
without  regard  to  the  terms  of  the  statute  ftnng  the  punialuaietat.    Bvtt 
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if  the  conviction  is  made  by  a  lower  tribunal  and  does  not  impose  a 
penitentiary  or  reformatory  sentence,  then  hard  labour  may  be  imposed 
only  if  the  statute  fixing  the  punishment  says  that  it  may  be  imposed, 
and  the  sentence  given  must,  in  such  cases,  specifically  mention  "  hard 
labour."  E.  v.  Davidson,  [1917]  2  W.W.R.  160,  163,  11  Alta.  L.B.  9, 
28  Can.  Cr.  Cas.  44. 

The  discretion  of  the  court  under  sec.  1057  of  the  Code  includes  the 
imposition  of  imprisonment  with  hard  labour  in  default  of  payment  of 
a  fine  as  well  as  where  imprisonment  is  the  direct  punishment  for  the 
offence  either  with  or  without  a  fine.  B.  v.  Davidson,  [1917]  2  W.W.R. 
160,  163;  B.  v.  Nelson,  6  W.W.B.  706,  28  W.L.B.  102,  22  Can.  Or 
Cas.  303  (Sask.). 

Ontario  Board  of  Farole] — See  6-7  Geo.  V,  Can.,  ch.  21. 

Transfer  to  Reformatory  or  Industrial  farvi  in  Ontario'\ — See  amend- 
ment to  the  Prisons  Act,  6-7  Geo.  V,  Can.,  ch.  21. 

Provisions  as  to  Sureties, 

Persons  eonyleted  may  be  bound  oyer  to  keep  the  peace. — Com- 
mittal In  default. 

1058.  Every  magistrate  under  Part  XVI  and  every  court 
of  criminal  jurisdiction  before  whom  any  person  is  convicted  of 
an  offence  and  is  not  sentenced  to  death,  shall  have  power,  iu 
addition  to  any  sentence  imposed  upon  such  person,  to  require 
him  forthwith  to  enter  into  his  own  recognizances,  or  to  give 
security  to  keep  the  |x»ace,  and  be  of  good  behaviour  for  any  term 
not  exceeding  two  years,  and  .that  such  person  in  default  shall 
be  imprisoned  for  not  more  than  one  year  after  the  expiry  of  his 
imprisonment  under  his  sentence,  or  until  such  recognizances 
are  sooner  entered  into  or  such  security  sooner  given. 

2.  Any  such  recognizance  may  be  in  form  49. 

Ort^in]— Sec.  958,  Code  of  1892. 

8W0tie$  for  good  behaviour^ — The  provisions  of  sec.  1058  take  the 
plftt^e  of  the  former  common  law  powers  under  which  a  misdemeanour 
might  be  punished  at  the  discretion  of  the  court  by  fine  and  imprison- 
ment, und  by  adding  a  direction  that  the  defendant  should  find  sureties 
for  a  reasonable  time  and  be  imprisoned  until  he  did  so,  the  time  of  the 
imprisonment  being,  however,  limited,  at  common  law,  only  to  the  period 
for  which  the  sureties  wore  to  be  found.  B.  v.  Trueman,  (1913)  9  Cr. 
App.  B.  45. 

It  was  held  in  B.  y.  Cole  (1902)  5  Can.  Cr.  Cas.  330,  that  the  common 
latir  jurisdietion  as  to  crime  is  still  operative  except  where  there  is  a 
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repugnancy   in    cases   provided   for   by   the   Criminal   Code,    and   that 
where  there  is  a  repugnancy  the  Code  will  prevail. 

Form  of  Beeognieanee  to  keep  the  peace] — Code  form  49,  following 
sec.  1152,  is  not  applicable  to  the  recognisance  ordered  under  sec.  1058, 
but  applies  only  to  sec.  748.  A  recognizance  under  sec.  1058  should 
show  jurisdiction  on  its  face,  and  if  it  does  not  do  so,  its  estreat  may 
be  refused.    Ue  Sarah  Smith's  bail,  .31  N.S.E.  468,  6  Can.  Cr.  Cas.  416. 

Sureties  to  Jceep  the  peace  on  charge  before  a  Justice'] — See  sec.  748 
in  cases  where  the  summary  convictions  clauses  (Code  Part  XV),  Apply. 

Ontario  tariff  for  Clerks  of  the  Peace] — 

(12.)  Every  recognisance  to  keep  the  peace  or  for  good 

behaviour    ' $1.00 

Proeeedings  when  party  remains  In  prison  for  two  weelts. — ^Pro- 
cedure when  brought  up. 

1050.  Whenever  any  person  who  has  been  required  to  enter 
into  a  recognizance  with  sureties,  to  keep  the  peace  and  be  of 
good  behaviour,  or  not  to  engage  in  any  prize-fight  has,  on 
account  of  hks  default  therein,  remained  imprisoned  for  two 
weeks,  the  sheriflf,  gaoler  or  warden  shall  give,  notice,  in  writing, 
of  the  facts,  to  a  judge  of  a  superior  court,  or  to  a  judge  of  the 
county  court  of  the  county  or  district  in  which  such  gaol  or 
prison  is  situate,  or,  in  the  cities  of  Montreal  and  Quebec,  to  a 
judge  of  the  sessions  of  the  peace  for  the  district,  or,  in  the 
Northwest  Territories,  to  a  stipendiary  magistrate. 

2.  Such  judge  or  magistrate  may  order  the  discharge  of  such 
person,  thereupon  or  at  a  subsequent  time,  ujx)n  notice  to  the 
complainant  or  otherwise,  or  may  make  such  otlier  order  as  he 
sees  fit,  respecting  the  number  of  sureties,  the  sum  in  which  they 
are  to  be  bound  and  the  length  of  time  for  which  such  person 
may  be  bound. 

Origin]— Bee,  960,  Code  of  1892;  R.S.C.  1886,  ch.  181,  sec.  32,  51 
Vict.,  Can.,  ch.  47,  sec.  2. 

.  After  two  weeks'  imprisonment  in  default  of  finding  sureties  under 
a  justice's  order  made  under  sec.  748,  the  defendant  may  apply  to  a 
judge  of  a  Superior  Court  under  Code  sec.  1059  for  a  release.  E.  v. 
Mitchell,  13  Can.  Cr.  Cas.  344  (Y.T.). 

Ontario  tariff  for  Sheriffs] — 

(44.)  Services  perormed  under  section  1059  of  The  Criminal 

Code,  in  each  case  disposed  of  under  that  section....  $2.00 
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Whipping. 

Sentence  ef  pnnighaieBt  hj  whfppingrr— Nnmber  of  strokes^ — ^Inftri- 
mentr—When  whipping  to  take  plaee^— Not  on  female. 

1060.  Whenever  whipping  may  be  awarded  for  any  offence, 
tlie  court  may  sentence  the  offender  to  be  once,  twice  or  thrice 
whipped,  within  the  limits  of  the  prison,  under  the  supervision 
of  the  medical  officer  of  the  prison,  or  if  there  be  no  such  officer, 
or  if  the  medical  officer  be  for  any  reason  unable  to  he  present, 
then,  under  the  supervision  of  a  surgeon  or  physician  to  bo 
named  by  the  Minister  of  Justice,  in  the  case  of  prisons  under 
the  control  of  the  Dominion,  and  in  the  case  of  other  prison* 
by  the  attorney  general  of  the  province  in  which  such  prison  is 
situated. 

2.  The  number  of  strokes  shall  be  specified  in  the  eejitence; 
and  the  instrument  to  be  used  for  whipping  shall  be  a  cat-o'-nine- 
tails unless  some  other  instrument  is  specified  in  the  sentence. 

3.  Whenever  practicable,  every  whipping  shall  take  place  not 
less  than  ten  days  before  the  expiration  of  any  term  of  imprison- 
ment to  which  the  offender  is  sentenced  for  the  offence. 

4.  Whipping  shall  not  be  inflicted  on  any  female. 

Origin]— Qae.  957,  Code  of  1892,  as  amendeO,  63-64  Vict.,  Can.,  ch. 
46,  see.  3. 

When  sentence  includes  whipping] — The  fixing  of  the  time  or  times 
for  punishment  by  whipping  ordered  to  take  place  during  the  convict's 
term  of  imprisonment  is  left  by  Cr.  Code,  sec.  1060,  in  the  discretion  of 
the  prison  surgeon  under  whose  supervision  the  whipping  is  to  be  done; 
and  it  is  an  excess  of  jurisdiction  on  the  part  of  the  magistrate  holding 
a  summary  trial  to  order  in  the  sentence  that  ten  lashes  be  imposed  six 
weeks  after  imprisonment  and  ten  lashes  six  weeks  before  expiration 
of  the  'term  of  six  months'  imprisonment  imposed ;  but  the  court  hearing 
a  habeas  corpus  application  may  amend  the  conviction  under  Cr.  Code 
sec.  1124,  by  imposing  the  proper  sentence  where  satisfied  of  the  offence. 
B.  V.  Boardman,  6  W.W.B.  1304,  23  Can.  Cr.  Cas.  191;  B.  v.  Crawford. 
5  A.L.B.  204,  20  Can.  Cr.  Cas.  49.  The  failure  to  direct  in  the-  convic- 
tion that  the  whipping  shall  take  place  under  the  medical  supervision 
which  sec.  1060  prescribes,  will  not  invalidate  the  conviction,  and  qntfte 
whether  the  conviction  should  so  state  in  any  event.    Ibid. 

The  magistrate  imposing  the  punishment  of  whipping  is  to  spccifj 
in  the  sentence  the  number  of  strokes  and  also  whether  it  is  to  be  at 
one  time,  or  in  two  or  three  whippings,  during  the  term  of  imprison- 
ment.   B.  v.  Boardman,  (1914)  6  W.W.B.  1304,  23  Can.  Cr.  Cas.  191, 
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29  WX.B.  176  (Altiu).  No  authority  -ia.  fp\en  the  magistrate  to  fix 
the  time  or  times  of  the  whipping,  even  by  declaring  that  half  of  the 
lashes  shall  be  within  the  first  six  weeks  and  the  second  half  within  the 
last  six  weeks  of  a  six  months'  term.  B.  v.  Boardman,  6  W.W.B.  1304 
(Alta.)*  An  excess  of  jurisdiction  in  that  respect  is,  however,  curable 
on  oerUarari  or  habeas  corpus,  if  a  perusal  of  the  depositions  satisfies 
the  court  as  to  the  offence.  Code  sees,  797  (2),  1124;  B.  v.  Crawford, 
(1912)  2  W.W.B.  952,  5  Alta.  L.B.  204,  22  W.L.B.  107;  B.  v.  Board- 
man  (1914)  6  W.W.B.  1304. 

The  judge  before  whom  a  writ  of  habeas  corpus  is  returned,  and 
who  quashes  the  writ  on  the  ground  that  the  petitioner  is  in  custody 
under  a  sentence  legally  pronounced  by  a  competent  tribunal,  has  no 
power  to  direct  such  tribunal  to  execute  a  part  of  the  sentence  (in  this 
case  the  penalty  of  whipping)  which  had  been  suspended  in  connection 
with  the  issue  of  the  writ.  B.  v.  Goldsberry,  11  Can.  Cr.  Cas.  159;  same 
case,  «t«6.  notn,  Goldsberry  v.  Bematchez,  28  Que.  B.C.  52;  and  see  B. 
V.  Frejd,  18  Can.  Cr.  Cas.  114^  22  O.L.B.  566. 

Powers  of  Deputy  Minister  of  Justice  Oful  Deputy  Attorney-Gen- 
eral] — See  notes  to  sees.  592  and  873a. 

Capital  Punishment. 

Puilshiiieiit  to  1^  the  same  ob  coBTietlon  by  yerdict  or  by  confession. 

1061.  Every  one  who  is  indicted  as  principal  or  accessory 
for  any  offence  made  capital  by  any  statute,  shall  be  liable  to 
the  same  punishment,  whether  he  is  convicted  by  verdict  or 
on  confession,  and  thie  as  well  in  the  case  of  accessories  as  of 
principals. 

Origin]— Sec.  935,  Code  of  1892;  B.S.C.  1886,  ch.  181,  sec.  4. 
Offences  made  capital  hy  statute^ — See  sec.  74   (treason),  sec.  263 
(murder),  sec.  299  (rapo). 

Form  of  sentence  of  death. 

1062.  In  all  cases  where  an  offender  is  sentenced  to  death, 
the  sentence  or  judgment  to  be  pronounced  against  him  shall 
be  that  he  be  hanged  by  the  nock  imtil  he  is  dead. 

Origin^—Qee.  936,  Code  of  1892;  B.S.C.  1886,  ch.  181,  sec.  5. 

Sentence  of  death  to  be  reported  to  Secretary  of  State.— Jad^pe  may 
grant  reprieve  Jn  certain  cases. 

1063.  In  the  case  of  any  prisoner  sentenced  to  the  puuisli* 
ment  of  death,  the  judge  before  whom  such  prisoner  has  been 
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convicted  shall  forthwith  make  a  report  of  the  ease  to  the  Secre- 
tary of  State,  for  the  information  of  the  Governor  General ; 
and  the  day  to  be  appointed  for  carrying  the  sentence  into 
execution  shall  be  such  as,  in  the  opinion  of  the  judge,  will 
allow  sufficient  time  for  the  signification  of  the  GovemorV 
pleasure  before  such  day. 

2.  If  the  judge  thinks  such  prisoner  ought  to  be  recommended 
for  the  exercise  of  the  royal  mercy,  or  if,  from  the  non-decision 
of  any  point  of  law  reserved  in  the  case,  or  from  any  other  cause, 
it  becomes  necessary  to  delay. the  execution,  he,  or  any  other 
judge  of  the  same  court,  or  any  judge  who  might  have  held  or 
sat  in  such  court,  may,  from  time  to  time,  either  in  term  or  in 
vacation,  reprieve  audi  offender  for  such  period  or  periods 
beyond  the  time  fixed  for  the  execution  of  the  sentence  as  are 
necessary  for  any  of  the  purposes  aforesaid. 

3.  In  the  Northwest  Territories  and  in  the  Yukon  Territor\', 
when  any  person  is  convicted  of  a  capital  offence  and  is  sentenced 
to  death  the  judge  or  stipendiary  magistrate  who  tried  the  case 
shall  forthwith  forward  to  the  Secretary  of  State  of  Canada 
full  notes  of  the  evidence  with  his  report  upon  the  case,  and  the 
execution  shall  be  stayed  until  such  report  is  received  and  the 
pleasure  of  the  Governor  General  therein  is  communicated  to 
the  Commissioner  of  the  Northwest  Territories  or  of  the  Yukon 
Territory,  as  the  case  may  be. 

4.  Sees.  69  and  70  of  chapter  50  of  the  Be  vised  Statutes,  I88r», 
intituled  An  Act  respecting  the  North-West  Territories,  and 
sec.  43  of  The  Northwest  Territories  Act,  chapter  62  of  the 
Revised  Statutes,  1906,  are  repealed. 

Origin]— Sec.  937,  Code  of  1892;  R.S.C.  1886,  ch.  181,  sec.  8;  3-4 
Geo.  V,  ch.  13,  sec.  31 ;  32-33  Viot.,  Can.,  eh.  29,  see.  121. 

JReprieve  after  death  sentenr^} — Reprieves  were  granted  under  this 
section  in  B.  v.  Capelli,  10  O.W.B.  443,  and  E.  v.  Blythe,  19  OX.B. 
386,  15  Can.  Cr.  Gas.  224;  and  refused  in  R.  v.  Cook  (No.  2)  (1914), 
23  Can.  Gr.  Gas.  86. 

Beprieve  under  Boydl  prerogative'^ — ^A  reprieve  ex  mandate  regis  was 
formerly  gran  table  by  the  Grown  at  its  mere  diseretion;  1  Chitty  Or. 
Law  758,  and  see  Gode  sec.  1080;  but  the  standing  royal  instructions 
to  Governors-General  of  Ganada  under  letters  patent  of  1878  provide 
that  the  Governor-General  shall  not  pardon  or  reprieve  after  a  sentence 
of  death  without  the  advice  of  the  Privy  Council  of  Canada,  and  in 
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other  cases  shall  not  do  so  without  the  advi«e  ol  one- at -least.  pt;t^ 
Ministers.  Attorney-General  of  Canada  v.  Attorney-General  of  Ontario, 
19  A.B.  (Out.)  31;  and  in  appeal  23  Can.  8.C.R.  458.  The  rmnission 
of  fines  and  sentences  imposed  under  provincial  laws  are  controlled  by 
the  provincial  and  not  the  federal  law.    Ibid. 


Prisoner  under  sentence  of  death  to  be  confined  a^art 

1064.  Every  one  who  is  sentenced  to  suffer  death  shall,  after 
judgment,  be  confined  in  some  safe  place  within  the  prison, 
apart  from  all  other  prisoners;  and  no  peraon  exoept  ihq  g$4^ 
and  his  servants,  the  medical  oflBcer  or  surgeon  of  the-  prison 
and  a  chaplain  or  a  minister  of  religion,  shall  have  ACfesi  to 
any  such  convict,  without  permission,  in  writing,  of  the  court 
or  judge  before  whom  such  convict  has  been  tried,  or  of  the 
sheriff. 

Origin]— Sec.  938,  Code  of  1892;  B.S.C.  1886,  ch.  181,  sec.  9. 

Safe  keeping  of  convict  under  sentence  of  death"] — Sec.  1064  is 
directory,  and  was  enacted  for  the  purpose  of  safely  keeping  the 
person  who  was  under  death  sentence  until  the  sentence  is  carried  oat 
The  section  is  subject  to  sec.  977,  under  which  the  convict  may  be  pro- 
duced as  a  witness  on  another  prosecution.  B.  v.  Kuzin  (1915),  24  Can. 
Cr.  Cas.  66,  25  Man.  B.  218,  8  W.W.B.  166;  B.  v.  Hatch,  16  Can.  Cr. 
Cas.  196. 

-J 

Place  of  executioii. 

1065.  Judgment  of  death  to  be  executed  on  any  prisoner 
shall  be  carried  into  effect  within  the  Walls  of  the  prison  in 
which  the  offender  is  confined  at  the  time  of  execution. 

Origin]— Sec.  939,  Code  of  1892;  B.8.C.  1886,  ch.  181,  sec.  11. 

Persons  who  shall  be  present  at  exeeutloii. 

1066.  The  sheriff  charged  with  the  execution,  and  the  gaoler 
and  medical  officer  or  surgeon  of  the  prison,  and  such  other 
officers  of  the  prison  and  such  persons  as  the  sheriff  requires, 
shall  be  present  at  the  execution. 

Origin]— Sec.  940,  Code  of  1892;  B.S.C.  1886,  eh.  181,  see.  11. 
Deputies  of  sheriff,  gaoler,  or  gaol  surgeon] — See  sec.   1069. 
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Persons  who  may  be  present  at  exeention. 

1067.  Any  justice  for  the  district,  county  or  place  to  which 
the  prison  belongs,  and  such  relatives  of  the  prisoner  or  other 
persons  as  it  seems  to  the  sheriff  proper  to  admit  within  the 
prison  for  the  purpose,  and  any  minister  of  religion  who  desires 
to  attend,  may  also  be  present  at  the  execution^ 

Ori^]--See.  941,  Code  of  1892;  B.S.G.  1886,  ch.  181,  b^  12. 

Exeention.— Certlfleate  of  death  by  snrgeon. — ^Deelaration  by  sheriff 
and  gaoler. 

1068.  As  soon  as  may  be  after  judgment  of  death  has  been 
executed  on  the  offender,  the  medical  officer  or  surgeon  of  the 
'prison  shall  examine  the  body  of  the  offender,  and  shall  ascertain 
the  fact  of  death,  and  shall  sign  a  certificate  thereof,  in  form 
71,  and  deliver  the  saipe  to  the  sheriff. 

2.  The  sheriff  and^  the  gaoler  of  the  prison,  and  such  justices 
and  other  persons  present,  if  any,  as  the  sheriff  requires  or  allows, 
shall  also  sign  a  declaration  in  form  72  to  the  effect  that 
judgnient  of  death  has  been  executed  upon  the  offender. 

Ofigin]^Bee.  942,  Code  of  1892;  R.S.C.  1886,  eh.  181,  sees.  13,  14. 
Death  sentence.-— Bepnties  may  act  for  sheriff,  etc 

0 

1069.  The  duties  imposed  upon  the  sheriff,  gaoler,  medical 
officer  or  surgeon  by  the  three  sections  last  preceding,  may  be, 
and,  in  his  absence,  shall  be  performed  by  his  lawful  deputy 
or  assistant,  or  other  ofScer  or  person  ordinarily  acting  for  him, 
or  conjointly  with  him,  or  discharging  the  duties  of  any  such 
officer. 

Origin'\ — Sec.  943,  Code  of  1892;   63-64  Vict.,  Can.,  ch.  46,  sec.  3. 

Inquest  on  death  sentence  belngr  execntedr^Identltj. 

1070.  A  coroner  of  a  district,  county  or  place  to  which  the 
prison  belongs  wherein  judgment  of  death  is  executed  on  any 
offender  shall,  within  twenty-four  hours  after  the  execution, 
hold  ism  inquest  on  the  body  of  the  offender* 

2.  The  jury  at  the  inquest  shall  inquire  into  and  ascertain 

1388 


Punishments  [  S  WO  1^ 

the  identity  of  the  body,  and  whether  judgment  of  deatti  W9S 
duly  executed  on  the  offender. 

3.  The  inquisition  shall  be  in  duplicate,  and  one  of  the 
originals  shall  be  delivered  to  the  sheriff. 

4.  I9'o  officer  of  the  prison  and  no  prisoner  confined  therein 
shall,  in  any  case,  be  a  juror  on  the  inquest. 

Ori^iw]— Sec.  944,  Code  of  1892 ;  E.8.C.  1886,  ch.  181,  sec.  18. 

Plaee  of  burial  of  exeented  culprit 

1071.  The  body  of  every  offender  executed  shall  be  buried 
within  the  walls  of  the  prison  within  which  judgment  of  death 
is  executed  on  him,  unless  the  Lieutenant  Qovernor  in  Council 
orders  otherwise. 

Origin]— Sec.  945,  Code  of  1892;  R.S.O.  1886,  ch.  181,  sec.  18. 

Certificate  to  be  sent  to  Secretary  of  State  and  exhibited  at  prison 
— Copies  exhibited  In  prison* 

1072.  Every  certificate  and  declaration,  and  a  duplicate 
of  the  inquest  required  by  this  Part  shall  in  every  case  be  sent 
with  all  convenient  speed  by  the  sheriff  to  the  Secretary  of  State, 
or  to  such  other  officer  as  is,  from  time  td  time^  apfpointed  £o3r 

the  purpose  by  the  Governor  in  Council:  f  • 

2.  Printed  copies  of  such  several  instruments  sball,  aa  9pon  as 
possible,  be  exhibited  and  shall,  for  twenty-four  hours  at.li^a^t, 
be  kept  exhibited  on  or  near  the  principal  entrance  of  the  prison 
within  which  judgment  of  death  has  been  executed. 

Ori^in]~>See.  946,  Code  of  1892;  R.8.a  1886,  oh.  181,  Me.  20. 

OmlssioB  not  to  nake  execatlon  lllegaL 

1073.  The  omission  to  comply  with  any  provision  of  the 
preceding  sections  of  this  Part  shall  not  make  the  execution  of 
judgment  of  death  illegal  in  any  case  in  which  such  execution ' 
would  otherwise  have  been  legal. 

Onpin]-^ec.  947,  Cod«  of  1892;  B.8.C.  1886,  <sh.  181,  aee,  21. 

4 
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Jsdinii^iit  of  deMu — ^F^rms  •!  procedvre  in  other  respeeto. 

1074.  Except  in  so  far  as  is  hereby  otherwise  provided, 
judgment  of  death  shall  be  carried  into  effect  in  the  same  manner 
as  if  the  above  provisions  had  not  been  passed. 

OriffinJ^Sec.  948,  Oode  of  1892;  B.S.C.  1886,  ch.  181,  see.  22. 

Rules  and  regrnlatlons  as  to  executions. — Orders  In  connclL 

1075.  The  Governor  in  Council  may,  from  time  to  time 
make  such  rules  and  regulations  to  be  observed  on  the  execution 
of  judgment  of  death  in  every  prison,  as  he,  from  time  to  time, 
deems  expedient  for  the  purpose,  as  well  of  guarding  against 
any  abuse  in  such  execution,  as  of  giving  greater  solemnity  to 
the  same,  and  of  making  known  without  the  prison  walk  the 
fact  that  6uch  execution  is  taking  place. 

2.  All  such  rules  and  regulations  shall  be  laid  upon  the  tables 
of  both  Houses  of  Parliament  within  six  weeks  after  the  making 
thereof,  or,  if  Parliament  is  not  then  sitting,  within  fourteen 
days  after  the  next  meeting  thereof. 

Origin}— Sec  949,  Code  of  1892;  R.S.C.  1886,  ch.  181,  sees.  44,  45. 

Pardon. 

Any  person  imprisoned  nnder  statnte  althongh  for  non-payment  of 
money.— Discharge  nnder  pardon  with  performanee  of  condi- 
tions if  any  lias  effect  of  pardon  nnder  great  seaL— No  effect 
on  pnnlshment  for  snbseqnent  offence. 

1076-  The  Crown  may  extend  the  royal  mercy  to  any  person 
sentenced  to  imprisonment  by  virtue  of  any  statute,  although 
such  person  is  imprisoned  for  non-payment  of  money  to  some 
other  person  than  the  Crown. 

2.  Whenever  the  Crown  is  pleased  to  extend  the  royal  mercy 
to  any  offender  convicted  of  an  indictable  offence  punishable 
with  death  or  otherwise,  and  grants  to  such  offender  either  a 
free  or  conditional  pardon,  by  warrant  under  the  royal  sign 
manual,  countersigned  by  one  of  the  principal  Secretaries  of 
State,  or  by  warrant  under  the  hand  and  seal-at-arms  of  the 
Governor  General,  the  discharge  of  such  offender  out  of  custody, 
in  case  of  a  free  pardon,  and  the  performance  of  the  condition 
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ill  the  case  of  a  conditional  pardon,  shall,  as  to  the  offence  of 
which  he  has  been  convicted,  have  the  same  eflfect  as  a  pardon 
of  such  oflFender  under  the  great  seal. 

3.  No  free  pardon,  nor  any  discharge  in  consequence  thereof, 
nor  any  conditional  pardon,  nor  the  performance  of  the  condition 
thereof,  in  any  of  the  cases  aforesaid,  shall  prevent  or  mitigate 
the  punishment  to  which  the  offender  might  otherwise  be  lawfully 
sentenced  on  a  subsequent  conviction  for  any  offence  other  than 
that  for  which  the  pardon  was  granted. 

Origin}— ^ec.  966,  Code  of  1892;  K.S.C.  1886,  ch;  181,  sees.  38,  59; 
32-33  Vict.,  Can.,  ch.  29,  sees.  125,  126;  7-8  Geo,  IV,  Imp.,  ch.  28,  sec. 
13  (1827). 

Farliameniary  pardOTi^} — The  pardons  under  the  sign  manual  pur- 
suant to  the  corresponding  English  statute  of  1827  were  known  as  par- 
liamentary  pardons  as  diatinguished  from  royal  pardons  passed  under 
the  Great  Seal.  Its  effect  was  to  give  legal  recognition  of  a  con- 
ditional pardon  for  felony  on  other  terms  than  that  of  undergoing  a 
sentence  of  transportation  Which  was  the  customary  condition  of  a  con- 
ditional pardon  prior  to  1827.  Sibley  on  Criminal  Appeals  (Eng.),  91, 
92. 

Plea  of  pardon} — See  sec.  906. 

Pardon  or  reprieve  by  the  Crown} — See  note  to  sec.  1063  as  to  death 
sentences.  A  pardon,  or  the  alternative  of  the  remission  of  the  re- 
mainder of  the  sentence,  is  commonly  asked  on  the  ground  of  the  dis- 
covery of  new  facts  casting  doubt  on  the  propriety  of  a  conviction,  or 
that  a  convict  can  no  longer  be  confined  without  hia  life  being  en- 
dangered because  of  his  extreme  ill-health,  or  on  the  ground  of  his 
liaving  assisted  the  prison  authorities  in  a  murderous  attack  on  them 
by  another  prisoner.    Sibley  on  Criminal  Appeals  (1908),  p.  102. 

Miniiter  of  Justice  may  order  new  trial  on  applieation  for  pardon 
or  remission} — See  sec.  1022.  • 

Comaivtatloii  of  sentence^Anthentlcatloiu 

10T7.  The  Crown  may  commute  the  sentence  of  death  passed 
upon  any  person  convicted  of  a  capital  offence  to  imprisonment 
in  the  penitentiary  for  life,  or  for  any  term  of  years  not  less 
than  two  years,  or  to  imprisonment  in  any  gaol  or  otlier  place 
of  confinement  for  any  period  less  than  two  years,  with  or  without 
liard  lahonr. 

2.  An  instrument  tinder  the  hand  and  seal-at-arms  of  the 
Governor  General,  declaring  such  commutation  of  sentence,  or 
a  letter  or  other  instrument  under  the  hand  of  the  Secretary  of 
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State  or  of  the  Under  Secretary  of  State,  shall  be  suf&cient 
authority  to  any  judge  or  justice,  having  jurisdiction  in  such 
case,  or  to  any  sheriff  or  officer  to  whom  such  letter  or  instrument 
is  addressed,  to  give  effect  to  such  commutation,  and  to  do  all 
such  things  and  to  make  such  orders,  and  to  give  such  directions, 
as  are  requisite  for  the  change  of  custody  of  such  convict,  and 
for  his  conduct  to  and  delivery  at  such  gaol  or  place  of  confine- 
ment or  penitentiary,  and  his  detention  therein,  according  to 
tlie  terms  on  which  his  sentence  has  been  commuted. 

Origin]— Sec.  967,  Code  of  1892;    E.8.C.   1886,  cli.   181,   sec   40; 
32-33  Vict,  Can.,  ch.  29,  sec,  127, 

Undergoing  sentence  e^nivalent  to  a  pardon^-— No  effeet  pn  pudsh- 
ment  lor  subsequent  offence. 

1078.  When  any  offender  has  been  convicted  of  an  offence 

not  punishable  with  death,  and  has  endured  the  punishment 
adjudged,  or  has  been  convicted  of  an  offence  punishable  with 
death  and  the  sentence  of  death  has  been  conamuted,  and  the 
offender  has  endured  the  punishment  to  which  his  sentence  was 
commuted,  the  punishment  so  endured  shall,  as  to  the  offence 
whereof  the  offender  was  so  convicted,  have  the  like  effect  and 
consequences  as  a  pardon  under  the  great  seal, 

2.  Nothing  in  this  section  contained,  nor  the  enduring  of  such 
punishment,  shall  prevent  or  mitigate  any  punishment  to  which 
the  offender  might  otherwise  be  lawfully  sentenced  on  a  subse- 
quent conviction  for  any  other  offence. 

Origin]— Sec.  968,  Code  of  1892;  B.B.C.  1886,  ch.  181,  sec.  41; 
32-33  Vict.,  Can.,  ch.  29,  sec.  128. 

^Subsequent  conmctionl — The  second  sub-section  is  intended  to  pre- 
serve the  added  penalties  which  are  provided  tlironghont  ifhe  Oode  and 
in  other  statutes  for  persons  who  commit  offences  after  previous  comTie- 
tion  for  some  indictable  offence  not  necessarily  of  a  similar  character. 

Release  from  all  further  criminal  proceedings  for  same  offence. 

1079.  When  any  person  convicted  of  any  offence  has  paid 
the  sum  adjudged  to  be  paid,  together  with  costs,  if,  any,  under 
such  conviction,  or  has  received  a  remission  thereof  from  the 
Crown,  or  has  suffered  the  imprisonment  awarded  for  non-pay- 
ment thereof,  or  the  imprisonment  awarded,  in  the  first  instance, 
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or  has  been  discharged  from  his  conviction  by  the  justice  in  any 
case  in  which  such  justice  may  discharge  such  person,  he  shall 
be  released  from  all  further  or  other  criniinal  proceedings  for 
the  same  cause. 

Origvn]^8ec  969,  Code  of  1892;  B.8.a  1886,  ch.  181,  sec.  42. 
Discharge  from  summary  conviciion  in  certain  cases  on  making  com- 
pensation^— See  sec.  729. 

*' Other  criminal  proceedings  for  the  same  ea%Lse*''\ — See  note  to 
sec.  15. 

Flea  of  autrefois  convict  on  charge  of  indiotc^ble  offence} — See  sees. 
905-909. 

Royal  prerogatlye,  not  affected  by  Part  XX. 

1080.  Nothing  in  this  Part  shall  in  any  manner  limit  or 
aflfect  His  Majesty^s  royal  prerogative  of  mercy. 

Origin]— Sec.  970,  Code  of  1892 ;  R.S.C.  1886,  ch,  181,  sec.  43 ;  32-33 
Vict.,  Can.,  ch.  29,  sec.  129.    Compare  7  Edw.  VII,  Imp.,  ch.  23. 

King's  prerogative  of  mercy'] — This  refers  to  royal  pardons  under 
the  great  seal,  but  by  sec  1076  the  statutory  pardon  under  the  sign 
manual  or  the  (Jovemof-General's  warrant  shall  ha^e  the  same  effect  as 
a  pardon  under  the  great  seal.  The  practice  in  dealing  with  petitions 
for  pardons  or  remission  of  sentence  conforms  closely  with  that  which 
prevails  in  England  on  application  to  the  Home  Secretary.  See  the 
Adolph  Beck  case,  British  Parliamentary  papers,  1904  (appendix  60, 
p.  331). 

JCeprieves,  pardons  and  commutations  of  senieneeJi — See  sees.  1063, 
1076,  1077. 

lAm4iation  in  royal  instructions  to  Qoverr^rs-Oeneral'] — See  note 
to  sec.  1068. 

Stispended  Sentence. 

Release  ob  suspended  sentence. 

1081.  In  any  case  in  which  a  person  is  convicted  before  any 
court  of  any  offence  punishable  with  not  more  than  two  years' 
imprisonment,  and  no  previous  conviction  is  proved  against  him* 
if  it  appears  to  the  court  before  which  he  is  so  convicted,  that, 
regard  being  had  to  the  age,  character,  and  antecedents  of  the 
offender,  to  the  trivial  nature  of  the  offence,  and  to  any  extenu- 
ating circumstances  under  which  the  offence  was  committed, 
it  18  expedient  that  the  offender  be  released  on  probation  of 
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OriginlSec,  973,  Code  of  1892;  52  Vict.,  Can.,  ch.  44,  see.  3. 

" Court "]— See.  1026  declares  that  "court"  in  this  section,  unlen 
the  context  otherwise  requires,  shall  mean  and  mdude  anj  superior 
court  of  criminal  jurisdiction,  any  judge  or  court  within  the  meaning  of 
Part  XVni  (speedy  trials  clauses),  and  any  magistrate  withia  tbe 
meaning  of  Part  XYI  (summary  trials). 

Default  under  recogniManoe  given  en  euapension  of  eenienee]— 
Unless  the  defendant  is  before  the  same  court  on  another  charge  aad 
is  there  convicted  of  same,  there  must  be  an  information  under  osth, 
charging  a  breach  of  the  recognizance,  and  an  opportunity  afforded 
the  defendant  to  make  answer  in  respect  of  the  alleged  breach,  before 
imposing  the  sentence  which  had  been  suspended.  B.  ▼.  Siteman,  6 
Can.  Cr.  Cas.  224  (N.8.).  If  the  prosecution  has  been  conducted  by  the 
Crown,  the  informant  will  have  no  status  to  proceed  for  the  breach  of 
the  recognizance.    B.  v.  Young,  2  OX.B.  228;  B.  v.  Siteman,  snprs. 

Remitting  Penalties. 

OoTemor  In  Coonell  may  remit  penalty  or  fforfeltiire  vnder  Canad* 
laws. 

1084.  The  Governor  in  Council  may  at  any  time  remit,  in 
whole  or  in  part,  any  pecuniary  penalty,  fine  or  forfeiture 
imposed  by  any  Act  of  the  Parliament  of  Canada,  whether  such 
penalty,  fine  or  forfeiture  is  payable  to  His  Majesty  or  to  some 
other  person,  or  in  part  to  His  Majesty  and  in  part  to  some 
other  person,  and  whether  it  is  recoverable  on  indictment,  in- 
formation or  summary  conviction,  or  by  action  or  otherwise. 

Origin} — 2  Edw.  VII,  Can.,  ch,  26,  sec.  1. 

Bemiiting  fines} — Sec.  1084  applies  only  to  offences  under  Dominion 
statutes.  Costs  incurred  by  a  private  prosecutor  and  ordered  to  be 
paid  by  the  defendant  are  not  to  be  remitted  although  the  fine  itself 
may  be.  Sec.  1085.  The  remission  of  penalties  under  provineial  statutes 
is  under  provincial  control.  Attomey<Oeneral  of  Canada  v.  Attorney- 
General  of  Ontario,  23  S.C.R.  458. 

Terms  of  i^emfssloii. — Costa. 

1085.  Such  remission  may,  in  the  discretion  of  the  Governor 
in  Council,  be  on  terms  as  to  the  payment  of  costs  or  otherwise: 
Provided  that  where  proceedings  have  been  instituted  by  private 
persons  costs  already  incurred  shall  not  be  remitted. 

Ortpin]— 2  Edw.  VII,  Can.,  ch.  26,  sec,  2. 

1396 


PART  XXL 

RENDER  BY  SURETIES,  AKD  RBC0GNIZAN0B8. 

Interpretation. 

D«flnitioD.-r^  Co^isor,'  ia  sees.  1118-1119. 

1086.  In  the  sections  of  this  Part  relating  exclnsively  to 
the  province  of  Quebec,  unless  the  context  otherwise  requires, 
*  cognizor '  includes  any  number  of  cogni«)r8  in  the  recogniz- 
ance whether  as  principals  or  sureties. 

Origins-Sec.  926,  Code  of  1892,  K.9.C.  1886,  ch.  179,  sees.  21,  22,  23. 

Division  of  Part. 
Certain  9«ctloB9  apply  only  to  Qnebecy  and  others  not  to  Qneb^ 

m 

1087.  Sees.  1088  to  1101  inclusive  are  general  in  their 
application.  Sees.  1102  to  1112  inclusive  do  not  apply  to  the 
province  of  Quebec.  Sees.  1113  to  1119  inclusive  apply  to  the 
province  of  Quebec  only. 

Origin]— Sec.  926,  Code  of  1892;  B.8.C.  1886,  ch.  179,'  seca.  '21,  2^, 
23.  '  : 

General. 

Render  of  aeeoeed  by  Bvety^— Arreet  hj  BuretleB. 

1088.  Any  surety  for  any  person  charged  with  any  indict- 
able offence  may,  upon  affidavit  showing  the  grounds  therefor, 
with  a  certified  copy  of  the  recognizance,  obtain  from  a  judge 
of  a  superior  court  or  from  a  judge  of  a  county  coutt  having 
criminal  jurisdiction,  or  in  the  province  of  Quebec  from  a 
district  magistrate,  an  order  in  writing  under  his  hand,  to  render 
such  person  to  the  common  gaol  of  the  county  where  the  ofldnce 
is  to  be  tried. 
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2.  The  sureties,  under  such  order,  may  arrest  such  person 
and  deliver  him,  with  the  order,  to  the  gaoler  named  therein, 
who  shall  receive  and  imprison  him  in  the  said  gaol,  and  shall 
be  charged  with  the  keeping  of  such  person  until  he  his  dis- 
charged by  due  course  of  law. 

Origin]— Sec.  910,  Code  of  1892;  R.S.C.  1886,  ch.  179,  sees.  1,  2. 

Common  law  rights  preserved] — See  Code  sec.  1093. 

Proving  sheriff's  ceriifUwU  ^f  render} — See  sw.  1090. 

Bail  after  committal  for  trial] — Sees.  703  and  704  in  Part  XIV  also 
provide  a  summary  method  by  which  the  sureties  for  a  person  com- 
mitted for  trial  as  a  result  of  a  preliminary  enquiry  under  Part  XIV 
may  obtain  from  a  magistrate  an  order  for  the  arrest  of  such  pereon 
for  whom  they  are  bail  on  Bhowiftg  that  ho  is  about  to  abscond  for  tte 
purpose  of  evading  justice^ 

Ball  after  render. 

1089.  The  person  rendered  may  apply  to  a  judge  of  a 
superior  court,  or  in  cases  in  which  a  judge  of  a  county  court 
may  admit  to  bail,  to  a  judge  of  a  county  court,  to  be  again 
admitted  to  bail,  who  may  on  examination  allow  or  refuse  the 
same^  and  make  such  order  as  to  the  number  of  the  sureties 
and  the  amount  of  recognizance  as  he  deems  meet. 

2.  Such  order  shall  be  dealt  with  in  the  same  manner  as  the 
first  order  for  bail,  and  so  on  as  often  as  the  case  requires. 

Origin] — Sec.  911,  Code  of  1892;  B.S.C.  1886,  ch.  179,  sec.  3. 

Discharge  of  recognliaBce  after  render. 

1090.  On  due  proof  of  such  render,  and  certificate  of  the 
sheriff,  proved  by  the  affidavit  of  a  subscribing  witness,  that 
such  person  has  been  so  rendered,  a  judge  of  a  superior  or  county 
count,  as  the  case  may  be'>  rfiall  ortter  an  entry  of  «Rich  render 
to  be  made  on  the  recognizance  by  the  officer  in  charge  tiitrcof. 
which  shall  vacate  the  recognizance,  and  may  be  pleaded  or 
alleged  in  discharge  thereof. 

Ori^ta]—flec.  912,  Code  of  1892;  E.S.C.  1886,  ch.  179,  sec.  5. 

Render  of  accused  In  court  bj  sureties. 

1081.  The  sureties  may  bring  the  person  diarged  as  afore- 
said into  the  court  at  which  he  is  bound  to  appear,  during  the 
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sitting  thereof,  and  then,  by  leave  of  the  court,  render  him  in 
discharge  of  such  recognizance  at  any  time  l)efore  trial,  and 
such  person  shall  be  ttonimitted  to  gaol,  there  to  remain  until 
discharged  l)y  due  course  of  law;  but  such  court  may  admit  such 
person  to  bail  for  his  appearance  at  any  time  it  deems  meet. 

Originl—Sec.  913,  Code  of  1892;  B.S.C.  1886,  ch.  179,  sec.  5. 

Sureties  responstble  for  appearance  ef  accusedr—Committal  or  neiv 
saretles. 

1092.  The  arraignment  or  conviction  of  any  person  charged 

and  bound  as  aforesaid,  shall  not  discharge  the  recognizance, 

but  the  same  shall  be  effectual  for  his  appearance  for  trial  or 

sentence,  as  the  case  may  be. 

2.  The  court  may  nevertheless  commit  such  person  to  gaol 
upon  his  arraignment  or  trial,  or  may  require  new  or  additional 
sureties  for  his  appearance  for  trial  or  sentence,  as  the  case  may 
be,  notwithstandioig  such  recognizance. 

3.  Such  commitment  shall  be  a  discharge  of  the  sureties. 

Origin]— Sec.  914,  Code  of  1892;  B.S.C.  1886,  ch.  179,  sec.  6. 

Bigbt  of  surety  to  render  not  affeeted. 

14)98*  Nothing  in  the  foregoing  provisions  shall  limit  or 
restrict  any  right  which  a  surety  now  has  of  taking  and  render- 
ing to  custody  any  person  charged  with  any  such  offence,  and 
for  whom  he  is  such  surety. 

Origin]— Sec.  915,  Code  of  1S92;  R.S.C.  1886,  ch.  179,  sec.  7. 

Common  law  rights  of  hondsmcn] — The  defendant  when  bailed  is 
placed  in  the  custody  of  his  bondsmen  and  they  may  re-seize  him  if  they 
have  reason  to  suppose  that  he  is  about  to  flee  from  justice  and  may 
bring  him  before  a  magistrate  who  will  commit  him  to  close  custody. 
B.  V.  Butcher,  3  B.B.  678. 

Officer  to  prepare  list  of  persons  nnder  recogmiaance  making  defanlt 

1094.  If  any  person  bound  by  recoj^nizance  for  his  appear- 
ance to  prosecute  or  give  evidence  on  the  trial  of  any  indictable 
offence,  or  to  answer  for  any  common  as.«sault,  or  to  articles  of 
the  peace,  or  for  whose  appearance  any  otlier  person  has  l)ecome 
so  bound,  makes  default,  the  ofiicer  of  the  coiirt  by  whom  estreats 
arc  made  out,  shall  prcj)are  a  list  in  writing,  specifying  the  name 
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of  every  person  so  making  default,  and  the  nature  of  the  offence 
in  respect  of  which  such  person,  or  his  surety,  was  so  bound, 
together  with  the  residence,  trade,  profession  or  calling  of  every 
such  person  and  surety. 

2.  Such  officer  shall,  in  such  list,  distinguish  the  principals 
from  the  sureties,  and  shall  state  the  cause,  if  known,  why  each 
such  person  did  not  appear,  and  whetlier,  by  reason  of  the  non- 
appearance of  such  person,  the  ends  of  justice  have  been  defeated 
or  delayed. 

Origin]— Sec.  917,  Code  of  1892;  B.S.C.  1886,  ch.  179,  sec.  10;  C.S.C. 
(1869)  ch.  99;  7  Geo.  IV,  Imp.,  ch.  64,  sec.  31. 

Staying  levy  or  discharging  forfeited  recognisance^ — See  sees.  1108- 
1110. 

Becognieance  to  proaecutelSee  sees.  687,  688,  692,  840,  1094,  1095. 
1108-1110. 

Becognieance  to  give  evidence] — See  sees.  692-694,  840-842,  1094 
1095,  1108-1110. 

Becognizance  to  keep  the  peaoel — See  sees.  748  and  1058,  1094,  1108- 
1110. 

Becognieance  to  answer  for  common  assault} — See  Code  sees.  291, 
709,  782. 

Bail  in  other  eases  by  accused  to  appear  and  take  his  trial] — ^A 
recognizance  of  bail  conditioned  for  the  appearance  of  the  accused  for 
trial  at  a  jury  court  is  not  within  Code  8ec«.  1094  and  1095,  except 
where  the  charge  is  one  of  common  assault;  and  no  preliminary  order 
of  the  presiding  judge  for  the  estreat  is  required  in  cases  to  which 
Cod©  sees.  1094  and  1095  do  not  apply.  The  special  provisions  in  that 
regard  were  intended  to  remedy  the  hardship  of  indiscriminately  estreat- 
ing recognizances  given  for  appearance  to  prosecute  or  give  evidence,  or 
to  answer  for  common  assault  or  to  articles  of  the  peace  or  the  appear- 
ance of  another  person  for  that  purpose.  B.  v.  Zarkas,  [1918]  1  W.W.R. 
323,  328  (Sask.). 

Proceedings  on  forfeited  recognizance. 

1095.  Every  such  officer  shall,  before  any  such  recognizance 
is  estreated,  lay  such  list  before  the  judge  or  one  of  the  judges 
who  presided  at  the  court,  or  if  such  court  was  not  presided 
over  by  a  judge,  before  two  justices  who  attended  at  such  court, 
and  such  judge  or  justices  shall  examine  such  list,  and  make 
such  order  touching  the  estreating  or  putting  in  process  any  such 
re(*ognizance  as  appears  just,  subject,  in  the  province  of  Quebec, 
to  the  provisions  hereinafter  contained. 
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2.  No  officer  of  any  such  court  shall  estreat  or  put  in  process 
uuy  sucli  recognizance  without  the  written  order  of  the  judge 
or  justices  before  whom  respectively  such  list  has  been  laid. 

Origin]—- Sec.  918,  Code  of  1892;  R.S.C.  1886,  ch.  179,  sec.  11; 
C.8.C.  (1859)  ch.  99;  7  Geo.  IV,  Imp.,  ch.  64,  sec.  31. 

Estreating  recognizance'] — This  section  apphes  only  to  the  recogniz- 
ances referred  to  in  sec.  1094  and  does  not  apply  to  a  recognisance 
whereby  the  bail  became  bound  for  the  appearance  of  their  principal 
to  stand  his  trial  upon  an  indictment  other  than  for  common  assault. 
Be  Talbot's  BaU-  (1892),  23  O.K.  65. 

Judges  should  be  careful  to  see  that  an  estreat  of  bail  is  ordered 
only  upon  material  justifying  it.  Be  Hopfe's  bail  (1913)  4  W.W.R.  1, 
22  Can.  Cr.  Cas.  116,  23  W.L.B.  751  (Alta.). 

Notice  of  estreat] — The  Code  does  not  require  any  notice  to  be  given 
before  the  estreating  of  a  recognizance  and  at  least  where  there  is  no 
express  Crown  Rulb  requiring  a  notice  it  is  unnecessary.  B.  v.  Sullivan, 
29  W.L.B.  115,  23  Can,  Cr.  Cas.  174  (Y.T.).  Nor  is  notice  such  as  is 
provided  in  the  English  Crown  Office  Bules  demanded  by  any  such  gen- 
eral provision  that  the  latter  shall  regulate  the  practice  so  far  as  may 
be  where  no  other  provision  is  made.  B.  v.  Zarkas,  [1918]  1  W.W.B. 
323  (Bask.).  Compare  Be  Barrett's  bail,  36  N.SB.  135,  7  Can.  Cr.  Cas. 
1;  Be  Bums'  bail,  17  Can.  Cr.  Cas.  292;  B.  v.  Creelman  (1893)  25 
N.S.B.  404.  Where  no  notice  has  to  be  given  the  surety  before  estreat- 
ing, the  recognizaiice,  whatever  may  be  the  ground  on  which  the  notice 
is  held  unnecessary,  there  is  still  an  opportunity  for  the  surety  to  be 
heard  after  the  estreat  hacr  been  ordered.    Code  sees.  1109,  1110. 

Proceedings  for  enforcing  recognteance  on  certiorari, 

1086.  The  like  proceedings  may  be  had  for  enforcing  the 
condition  of  a  recognizance  taken  under  sec.  1126  as  might  be 
had  for  enforcing  the  condition  of  a  recognizance  taken  under 
the  Act  of  the  Parliament  of  the  United  Kingdom,'  passed  in 
the  fifth  year  of  the  reign  of  His  Majesty  King  George  the 
Second,  and  chaptered  19. 

Ortpin]— Code  of  1892,  sec.  893;  B.S.C.  1886,  ch,  179;  49  Vict.,  Can., 
ch.  49,  sec.  6. 

"  The  like  proceedings,**  etc.] — ^What  is  now  sec.  1096  was,  in  the 
prior  Code,  a  part  of  an  enactment  which  formally  repealed  as  to  Can- 
ada, sec.  2  of  the  English  statute,  5  Geo.  II,  ch.  19,  and  declared  what 
is  now  see.  1126  to  be  in  substitution  for  sec.  2  of  the  English  statute. 
It  is  not  clear  whether  the  reference  to  the  like  proceedings  as  "  might 
be  had,"  etc.,  was  to  be  limited  under  the  original  Canadian  Act,  49 
Vict.,  Can.,  ch.  49,  to  the  proceedings  which  the  English  statute  itself 
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provided,  namely,  a  writ  of  attachment,  or  whether  the  supposed  alter 
native  method  of  a  writ  of  scire  facias  ytba  also  available.  The  statute 
of  5  Geo.  II  was  introduced  into  Ontario  and  Quebec  as  part  of  the 
Criminal  law  of  England.  See  Code  sec.  10  and  note  to  same.  Code 
sees.  11  and  12  state  the  different  dates  upon  which  the  English  law  was 
introduced  in  British  Columbia  and  Manitoba.  The  opinion  is  hazarded 
that  the  intention  of  the  present  section. is  to  preserve  in  each  province 
the  practice  which  at  the  time  of  the  passing  of  49  Vict.,  Can.,  ch.  49, 
was  available  in  the  particular  province  for  the  enforcement  of  a 
oertiorcari  recognizance  given  under  the  English  statute  there  in  force. 
In  those  provinces  in  which  sec.  3  of  the  English  Act  had  the  foree  of 
law  and  had  not  been  superseded  or  repealed  by  provincial  legislation 
prior  to  Confederation,  the  procedure  by  attachment  would  apply.  It 
however,  in  any  province  a  different  procedure  had  become  operative, 
such  local  procedure  would  be  continued  in  its  application  to  the  sub- 
stituted law  (now  sec.  1126)  in  like  manner  as  it  had  subsisted  under 
the  statute  of  Geo.  II  in  that  province. 

The  operation  of  sec.  1096  may  also  be  supplemented  by  rules  of 
court  passed  under  the  statutory  power  conferred  by  sec.  576  and  1126, 
though  probably  such  rules  could  not  repeal  or  abrogate  the  effect  of 
sec.  1096.     See  R.  v.  Townshend,  43  N.S.B.  1,  13  Can.  Cr.  Cas.  209. 

Jnstlcefi  to  certify  default*— Form  of  certificate. 

109T.  Whenever  a  j)ersoii  gives  security  by  or  is  discharged 
upon  recognizance  and  does  not  afterwards  appear  at  tlie  time 
and  place  mentioned  in  the  recognizance,  or  whenever  the  con- 
ditions or  any  of  them  in  any  recognizance  entered  into  by  an 
applicant  to  whom  a  case  stated  by  a  justice  under  this  Act  ]u^ 
been  delivered,  have  not  been  complied  with,  the  justice  who 
took  the  recognizance,  or  any  justice  who  is  then  present,  having 
certified  upon  the  back  of  the  recognizance  the  non-appearance 
of  the  person  or  the  non-compliance  with  the  condition,  as  the 
case  may  be,  may  transmit  such  recognizance  to  the  proper 
officer  in  the  province  appointed  by  law  to  receive  the  same,  to 
])e  proceeded  upon  in  like  manner  as  other  recognizances. 

2.  Such  certificate  shall  be  prima  facie  evidence  of  such  non- 
appearance or  non-compliance. 

3.  Such  certificate  shall  be  in  form  73. 

Ortpin]— Sees.  805,  878,  900,  Code  of  1892. 

Becognizaruie  on  remand  before  justices} — ^See  sec.  681  (preliminarj 
enquiry);   722   (summary  conviction  matters). 

Becopnizan^e  on  stated  case  hy  a-  justice] — See  see.  762. 
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Form,  of  Om^/Uate  of  won^ppemNknce  to  he  endorted  ^  the  d4' 
fe^idant's  recognizance} — Code  form  73,  following  sec.  1152. 

The  certificate  of  default  will  be  good  if  the  defendant  was  not 
present,  altkougfa  the  usnal  mode  of  calling  him  three  times  in  the  court- 
room and  three  times  outside,  was  not  adopted.  B.  v.  Sullivan  (1914) 
23  Can.  Cr.  Ca3.  174,  29  W.L.B.  115,  18  D.L.B.  636. 

Becognieance  to  he  transmitted  to  the  "proper  officer**  in  the 
province] — See  sees.  1098  and  1099.  The  magistrate's  certificate  is 
prima  facie  evidence  of  non-compliance  with  the  condition  of  a  recog- 
nizance to  appear  before  the  magistrate;  sec.  1097  (2);  and  it  was 
said  by  Irving,  J.,  in  E.  v.  Hanrie  (1913)  3  W.WJl.  727,  18  B.C.B.  6, 
20  Can.  Cr.  Cas.  369,  thut  if  the  certificate  is  to  be  reviewed,  this  should 
be  done  by  certiorari.  On  the  roll  being  transmitted  to  the  sheriff  by 
the  proper  officer  designated  by  sees.  1098  and  1099,  along  with  a  con- 
ditional writ  of  execution  (Code  form  75),  the  bondsnien  have  the 
opportunity  to  be  heard  on  the  return  day  before  the  judge,  and  relief 
may  be  granted  in  a  case  of  hardship,  sec.  1110  j  B.  v.  Harvie,  3  W.W.B. 
727,  supra.  On  transmission  of  a  recognizance  to  a  court  of  civil  juris- 
diction it  would  seem  that  the  enforcement  of  it  is  a  civil  matter  for 
the  collection  of  a  debt  due  to  the  Crown;  Be  Talbot's  Bail,  23  Ont.  B. 
65;  Be  McArthur's  Bail,  3  Can.  Cr.  Cas.  195;  B.  v.  Harvie,  3  W.W.B. 
727;  but  if  the  judge  of  a  oriminal  court  such  na  the  County  d^tidge's 
Criminal  Court,  makes  an  unauthorized  order  for  estreat  and  the  issue 
of  an  unconditional  writ  of  fieri  facias  and  capias,  and  there  is  no  right 
of  appeal  because  made  in  a  criminal  matter,  certiorari  proceedings 
might  be  taken  to  have  the  order  quashed  after  an  application  to  the 
judge  to  discharge  his  own  order.  B.  v.  Harvie,  supra. 

A  recognizance  illegally  taken  by  justices  without  jurisdiction  is  not 
summarily  enforceable  by  estreat  proceedings  and  a  writ  of  /I.  /a,  and 
capias.  Be  Hopfe's  bail,  (1913)  4  W.W.B.  1,  22  Can.  Cr.  Caa.  116,  23 
W.L.B.  751  (Alta.). 

Estreftt  •!  recofnJsaMee  in  OntArkw 

10*98.  The  proper  officer  to  whom  the  recognizance  and 
certificate  of  default  are  to  be  transmitted  in  the  province  of 
Ontario,  shall  be  the  clerk  of  the  peace  of  the  county  for  which 
such  justice  is  acting. 

2.  The  conrt  of  general  sessions  of  the  peace  for  such  county 
shall,  at  its  then  next  sitting,  order  all  such  recognizances  to  be 
forfeited  and  estreated,  and  the  same  shall  be  enforced  and 
collected  in  the  same  manner  and  subject  to  the  same  conditions 
as  any  fines,  forfeitures  or  amercements  imposed  by  or  forfeited 
before  such  court. 

Origin]— Sec.  878,  Code  of.  1892,  as  amended,  63-64  Vict.,  Can.,  ch. 

46.  sec.  3. 
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Estreat  In  B,C«— Estreat  in  proTinces  other  thaa  Oat  aad  1I.G. 

1099.  In  the  province  of  British  Columbia,  such  proper 
officer  shall  be  the  clerk  of  the  county  court  haviiug  jurisdiction 
at  the  place  where  such  recognizance  is  taken,  and  such  recog- 
nizance shall  be  enforced  and  collected  in  the  same  manner  and 
subject  to  the  same  conditions  as  any  fines,  forfeitures  or  amerce- 
ments imposed  by  or  forfeited  before  such  coimty  court.  ' 

2.  In  the  other  provinces  of  Canada  such  proper  officer  shall 
be  the  officer  to  whom  like  recognizances  have  been  heretofore 
accustomed  to  be  transmitted  under  tlie  law  heretofore  in  force; 
and  such  recognizances  shall  be  enforced  and  collected  in  tbf 
same  manner  as  like  recognizances  have  heretofore  been  enforced 
and  collected. 

Origin]— Sec.  878,  Code  of  1892,  as  amended,  63-64  Viet.,  Can.,  ch. 
46,  sec.  3. 

Ufanner  of  estreat 

1100.  All  recognizances  taken  or  entered  into  under  any 
provision  of  this  Act  which  are  forfeited  or  in  respect  to  which 
the  conditions  of  such  recognizances,  or  any  of  them,  have  not 
been  complied  with,  shall  be  liable  to  be  estreated  in  the  same 
manner  as  any  forfeited  recognizance  to  appear  is  by  law  liable 
to  be  estreated  by  the  court  before  which  the  principal  party 
thereto  was  bound  to  appear. 

Ortptn]— Sec.  598,  Code  of  1892;  48-49  Vict.,  Can.,  ch.  7,  see.  9. 

Objection  to  form  of  recognizance^ — The  alleged  recognizance  is 
irregular  if  it  does  not  acknowledge  an  Ind^btednesB  in  the  amount  of 
the  penalty^  as  by  the  omission  of  the  words  "  to  owe  "  in  the  enstonarr 
form.  B.  Y.  Hoodless,  45  M.C.Q.B.  556  (Ont.).  It  has  been  held  that 
a  recognizance  taken  on  Sunday  by  a  justice  upon  a  committal  for  triti 
then  made,  is  valid.    Bx  parte  Garland,  8  Can.  Cr.  Cas.  385. 

Where  a  recognizance  of  bail  is  taken  at  an  assize  court  and  then 
Terbally  acknowledged  by  the  sureties  in  open  court  to  bind  the  sureties 
for  the  appearance  of  their  principal  to  stand  his  trial  upon  an  indict- 
ment, notice  of  the  recognizance  to  the  sureties  is  unnecessary.  Sf 
Talbot's  Bail  (1892),  23  Ont.  B.  65.  The  practice  which  prior  to  the 
Code  demanded  the  giving  of  notice  at  the  time  the  recognizance  was 
entered  into  (B.S.C.  1886,  ch.  174,  see.  81)  no  longer  prevails.  B.  v. 
Zarkas,  [1918]  1  W.W.B.  323  (Sask.). 

Motion  to  vacate  an  estreat"} — A  long  delay  in  moving  to  vacate  an 
estreat   upon  a   mere   irregularity   or   informality   may   disentitle  the 
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applicant  to  relief.  B.  t.  May,  9  Can.  Cr.  Gas.  529,  5  O.W.B.  67.  If  the 
affidavits  are  eonflicting  upon  a  questioii  extrinsic  of  the  record,  the 
court  ordinarily  will  refuse  to  vacate  the  estreat  upon  a  point  not  arising 
on  the  record.  B.  v.  Bole,  9  Can.  Cr.  Oas.  500.  The  surety  for  the 
aconsed  as  well  as  the  accused  himself  may  effectually  waive  irregulari- 
ties in  matters  of  mere  procedure.  Be  Bums'  Bail,  (1906)  17  Can.  Gr- 
Gas.  292  (N.S.) ;  B.  v.  SuUivan,  (1914)  23  Gan.  Gr.  Gas.  174,  29  W.L.B. 
115  (Y.T.). 

Bules  of  Court  as  to  estreat  of  recognizances^ — See  sec.  576. 

Beeord  of  estreat^— ^  sees.  1102-1105,  1108. 

Proceeds  paid  to  Minister  of  Finance. 

1101.  The  sheriflf  or  other  oflScer  shall,  without  delay,  pay 
over  all  moneys  collected  under  the  provisions  of  this  Part  by 
him,  to  the  Minister  of  Finance,  or  other  authority  or  person 
entitled  to  receive  the  same. 

Ori^iw]— Sec.  925,  Code  of  1892;  B.S.C.  1886,  ch.  179,  sec.  20. 

Provisions  not  Applicable  to  the  Province  of  Quebec. 
Entrj  of  fines,  amercements  and  reeognliances  on  a  rolI«— AJfidavit 

1102.  TInless  otherwise  provided,  all  fines,  issues,  amerce- 
ments and  forfeited  recognizances,  the  disposal  of  which  is  within 
the  legislative  authority  of  the  Parliament  of  Canada,  set, 
imposed,  lost  or  forfeited  before  any  court  of  criminal  jurisdic- 
tion shall,  within  twenty-one  days  after  the  adjournment  of  such 
court  be  fairly  entered  and  extracted  on  a  roll  by  the  clerk  of 
the  court,  or  in  case  of  liis  death  or  absence,  by  any  other  person, 
under  the  direction  of  the  judge  who  presided  at  such  court, 
which  roll  shall  be  made  in  duplicate  and  sigijed  by  the  clerk 
of  the  court,  or  in  case  of  his  death  or  absence,  by  such  judge. 

Ori^]— Sec  916,  Gode  of  1892 ;  B.S.G.  1886,  ch.  179,  sees.  8,  9,  15 ; 
49  Vict.,  Gan.,  ch.  25,  sec.  14;  G.8.U.C.  (1859)  ch.  117,  sees.  1-4  and  9; 
3  Geo.  rV,  Imp.,  ch.  46,  sees.  2  and  3. 

"  Unless  othertoise  provided  *'] — See  sees.  1094-1099. 

1103.  The  clerk  of  the  court  shall,  at  the  foot  of  each  roll 
made  out  as  herein  directed,  make  and  take  an  affidavit  in  the 
following  form,  that  is  to  say : 

*  I,  A.  B.  (describing  his  office),  make  oath  that  this  roll  is 
truly  and  carefully  made  up  and  examined  and  that  all  fines, 
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issues,  amercements,  recognizances  and  forfeitures  which  were 
set,  lost,  imposed  or  forfeited,  at  or  by  the  court  therein  men- 
tioned, and  which,  in  right  and  due  course  of  law,  ought  to  be 
levied  and  paid,  are,  to  the  best  of  my  knowledge  and  under- 
standing, inserted  in  the  said  roll ;  and  that  in  the  said  roll  are 
also  contained  and  expressed  all  such  fines  as  have  been  paid 
to  or  received  by  jne,  either  in  court  or  otherwise,  without  any 
wilful  discharge,  omission,  misnomer  or  defect  whatsoever.  So 
help  me  God/ 

2.  Any  justice  for  the  county  is  hereby  authorized  to  admin- 
ister such  oath. 

Origin}— Bee.  916,  Code  of  1892;  B.S.C.  1886,  ch.  179,  seca.  8,  9,  15. 

Oath  to  estreat  roll] — The  oath  of  the  local  registrar  to  the  estreat 
roll  may  be  sworn  before  a  justice  (sub-sec.  2) ;  but  it  may  also  be  sworn 
before  a  commissioner  for  taking  affidavits  or  other  person  authorized 
by  the  Interpretation  Act,  B.S.C.  1906,  ch.  1,  sec.  25  (derived  from 
C.8.U.a,  ch.  117,  sec.  9) ;  B.  v.  Zarkas  [1918]  1  W.W.B.  323  (Sast). 

Fning  of  rolls  In  protlnces  o'ther  than  Quebec. 

1104.  If  such  court  is  a  superior  court  having  criminal 
jurisdiction,  one  of  such  rolls  shall  be  filed  with  the  clerk,  pro- 
thonotary,  registrar  or  other  proper  officer, — 

(a)  in   the  province  of   Ontario,  of  the   High   Court  of 

Justice; 

(b)  in  the  provinces  of  Nova  Scotia,  New  Brunswick  and 

British  Columbia,  of  the  Supreme  Court  of  the 
province ; 

(c)  in    the   province   of   Prince   Edward   Island,  of  the 

Supreme  Court  of  Judicature  of  that  province ; 

(d)  in  the  province  of  Manitoba,  of  the  Court  of  King's 

Bencli  of  that  province; 

(e)  in  the  province  of  Saskatchewan  or  Alberta,  of  the 

Supreme  Court  of  the  Northwest  Territories  pending 
the  abolition  of  that  court  by  the  legislature  of  fte 
province,  and  thereafter,  of  such  court  in  either  of  the 
said  provinces  as  may  in  respect  of  tliat  province  be 
substituted  by  the  legislature  thereof  for  the  Supreme 
Court  of  the  Northwest  Territories;  and, 
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(/)   in  tlie  Yukon  Territory,  of  the  Territorial  Court; 
Oil  or  before  the  first  day  of  the  term  next  succeeding  the  court 
by  or  before  which  such  fines  or  forfeitures  were  imposed  or 
forfeited. 

Origin}— Bgc.  916,  Code  of  1892;  R.S.C.  1886,  ch.  179,  sees.  8,  9,  15. 

FilJng  of  rolls  In  sessloiis  or  connty  conrt— Writ  of  fieri  facias 
and  capias. 

1105.  If  such  court  is  a  court  of  general  sessions  of  the 
peace,  or  a  county  court,  one  of  such  rolls  shall  remain  deposited 
in  the  office  of  the  clerk  of  such  court. 

2.  The  other  of  such  rolls  aforesaid  shall,  as  soon  as  the  same, 
is  prepared,  be  sent  by  the  clerk  of  the  court  making  the  same, 
or  in  case  of  his  death  or  absence,  by  such  judge  as  aforesaid, 
with  a  writ  of  fieri  facias  and  capias,  according  to  form  74,  to  the 
sheriflf  of  the  county  in  and  for  which  such  court  was  holden. 

Origin]— Seo.  916,  Code  of  1802;  B.8.C.  1886,  ch.  179,  sees.  8,  9,  15. 

Writ  of  fieri  facias  and  capias] — The  process  of  execution  after 
estreat  may  be  issued  out  of  a  civil  court,  and  it  was  suggested  in  B. 
V.  Harvie,  3  W.W.B.  727,  by  Macdonald,  C.J.A.,  that  it  would  not  be 
irregular  to  let  the  process  issue  out  of  a  criminal  court. 

Letf  under  writ — Arrest 

HOG.  Such  writ  shaU  be  autliority  to  the  sheriff  for  pro- 
ceeding to  the  immediate  levying  and  recovering  of  such  fines, 
issues,  amercements  and  forfeited  recognizances,  on  the  goods 
and  chattels,  lands  and  tenements  of  the  several  persons  named 
therein,  or  for  taking  into  custody  the  bodies  of  such  persons 
respectively,  in  case  sufficient  goods  and  chattels,  lands  or  tene- 
ments cannot  be  found,  whereof  the  sums  required  can  be  made. 

2.  Every  person  so  taken  shall  be  lodged  in  the  common  gaol 
of  the  county,  until  satisfaction  is  made,  or  until  the  court  into 
which  such  writ  is  returnable,  upon  cause  shown  by  the  party, 
as  hereinafter  mentioned,  makes  an  order  in  the  case  and  until 
siich  order  has  been  fully  complied  with. 

Origin]— Qec.  916,  Code  of  1892;  B.S.a  1886,  ch.  179,  sees.  8,  9,  15. 
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Sale  of  lands  hj  sheriff  under  /i.  fa.  and  capias. 

1107.  If  upon  any  writ  issued  under  sec.  1105,  the  sheriff 
takes  lands  or  tenements  in  execution  he  shall  advertise  the  same 
in  like  manner  as  he  is  required  to  do  before  the  sale  of  lands 
in  execution  in  other  cases;  and  no  sale  shall  take  place  in  less 
than  twelve  months  from  the  time  the  writ  comes  to  the  hands 
of  the  sheriff. 

Origin]— Sec.  920,  Code  of  1892;  B.8.C.  1886,  ch.  179,  sec.  14. 

Discretion  of  court  as  to  estreat— Frocednre. 

1108.  Except  in  the  case  of  persons  bound  by  recognizance 
for  their  appearance,  or  for  whose  appearance  any  other  person 
has  become  bound  to  prosecute  or  give  evidence  on  the  trial  of 
any  indictable  offence,  or  to  answer  for  any  common  assault, 
or  to  articles  of  the  peace,  in  every  case  of  default  whereby  a 
recognizance  becomes  forfeited,  if  the  cause  of  absence  is  made 
known  to  the  court  in  which  the  person  was  bound  to  appear, 
the  court,  on  consideration  of  such  cause,  and  considering  also, 
whether,  by  the  non-appearance  of  such  person  the  ends  of  justice 
have  been  defeated  or  delayed,  may  forbear  to  order  the  recog- 
nizance to  be  estreated. 

2.  With  respect  to  all  recognizances  estreated,  if  it  appears 
to  the  satisfaction  of  the  judge  who  presided  at  such  court  that 
the  absence  of  any  person  for  whose  appearance  any  recognizance 
was  entered  into,  was  owing  to  circumstances  which  rendered 
such  absence  justifiable,  such  judge  may  make  an  order  directing 
that  the  sum  forfeited  upon  such  estreated  recognizance  shall 
not  be  levied. 

3.  The  clerk  of  the  court  shall,  for  such  purpose,  before  sending 
to  the  sheriff  any  roll,  with  a  writ  of  fieri  facias  and  capias,  as 
directed  by  sec,  1105,  submit  the  same  to  the  judge  who  presided 
at  the  court,  and  such  judge  may  make  a  minute  on  the  said 
roll  and  writ  of  any  such  forfeited  recognizances  and  fines  as  he 
thinks  fit  to  direct  not  to  be  levied. 

4.  The  sheriff  shall  observe  the  direction  in  such  minute 
written  upon  such  roll  and  writ,  or  endorsed  thereon,  and  shall 
forbear  accordingly  to  levy  any  such  forfeited  recognizance  or 
fine  so  directed  not  to  be  levied. 
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Origin}--%ec  919,  Code  of  1892;  R.S.C.  1886,  ch.  179,  sees.  12,  13. 

'Liahility  of  sureties  for  the  default,  although  defaulter  since  taken 
vito  custody] — Relief  was  granted  to  the  sureties  in  respect  of  an  estreat 
of  their  recognizance  for  defendant's  appearance,  when  the  defendant 
was  subsequently  taken  into  custody  and  00  ronmined  at  the  time  of 
the  application,  but  only  upon  condition  that  the  sujretiea  pay  the 
Grown'ji  ooats  of  the  application.  B.  v.  Bailly,  18  Can.  Cr.  Caa.  289, 
3  !E*L.B.  74. 

Judge  ma^  defer  Qonsideratum  of  estreat  record  to  next  sittinge] — 
It  is  not  essential  to  the  validity  of  an  estreat  of  bail  given  for  appear- 
ance Cor  UivX  that  the  record  of  proposed  estreats  should  be  m^de  and 
passed  ipoa  at  the .  same  sittings  at  which  the  default  oecurred ;  the 
trii^  judge  may  direet  that  the  estreat  record  may  be  held  over  until 
t)ie  f oUowing  sittings,  and  it  may  then  be  dealt  with,  R.  v.  Bailly,  1<8 
Can.  Cr.  Cas.  289,  3  Ii.UB.  74. 

DiBcliarge  from  casMly  on  gJviag  sliciirlty*— Writ  of  fieri  facias 
And  capias  on  non-appearance. 

1109.  If  any  person  oh  whose  goods  and  chattels  a  sheriff, 
bailiff  or,,  other  officer  is  authorizsed  to  levy  any  such  forfeited 
recognizance,  gives  security  to  the  said  sheriff  or  other  officer 
for  his  appearance  at  the  return  day  mentioned  in  the  writ,  in 
the  court  into  which  such  writ  is  returnable^,  then  apd  there  to 
abide  the  decision  of  such  court,  and  also  to  pay  such  forfeited 
recognizance,  or  sum  of  money  to  be  paid  in  lieu  or  satisfaction 
thereof,  together  with  all  such  expenses  as  are  adjudged  and 
ordered  by  the  court,  such  sheriff  or  officer  shall  discharge  such 
person  out  of  custody,  and  if  such  person  does  not  appear  in 
pursuance  of  his  undertaking,  the  court  may  forthwith  issue  a 
writ  of  fieri  facias  and  capias  against  such  person  and  the  surety 
or  sureties  of  the  person  so  bound  as  aforesaid. 

Ortflrin]— Sec.  921,  Code  of  1892;  R.8.C.  1886,  cb.  179,  sec.  16; 
3  Oeo.  IV,  Imp.,  ch.  ^,  sec.  5.    ,  . 

niseliarge  of  forfeited  reco^ixance.  * 

1110.  The  court,  into  which  any  writ  of  fieri  facias  and 
capias  issued  under  the  provisions  of  this  Part  is  returnahlcj 
may  inquire  into  the  circumstances  of  the  case,  and  may  in  its 
discretion,  order  the  discharge  of  the  whole  of  the  forfeited 
recognizance,  or  sum  of  money  paid  or  to  be  paid  in  lieu  or 
satisfaction  thereof,  and  make  such  order  thereon  as  to  such 
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court  appears  just;  and  such  order  shall  accordingly  be  a  dis- 
charge to  the  sheriflf,  or  to  the  party,  according  to  the  cireum- 

stances  of  the  case. 

Origin}— Gee,  922,  Code  of  1892;  R.S.C.  1886,  ch.  179,  sec.  17; 
3  Geo.  IV.,  Imp.,  ch.  46,  see.  6. 

The  court  into  which  the  writ  is  returnable} — The  court  here  speei- 
fled,  although  it  may  be  a  civil  court,  is  given  a  discretionary  power  to 
discharge  the  recognizance  itself.  When  the  order  is  made  by  a  civil 
court  it  is  held  to  be  a  civil  and  not  a  criminal  proceeding.  Re 
MoArthur's  Bail  (1897),  3  Terr.  L.B.  37,  3  Can.  Cr.  Cas,  195;  r» 
Talbot's  Bail,  23  Ont.  B.  65.  The  rules  of  practice  wiU  determine 
whether  the  application  should  be  made  to  the  court  en  banc  or  to  a 
judge.  It  was  held  in  re  Pippy,  (1908)  4  Can.  Cr.  Cas.  305,  that  an 
application  in  Nova  Scotia  under  sec.  1110  should  be  made  to  the  judge 
of  the  Supreme  Court  of  Nova  Scotia  (see  sec.  1104  (b))  presiding 
at  the  criminal  sittings  of  that  court;  but  see  re  McArthar^s  Bail 
(1897),  3  Terr.  L.B.  37,  3  Can.  Cr.  Caa  195,  where  an  order  made 
by  the  superior  court  judge  who  presided  at  the  criminal  trial,  relievini^ 
the  bail  on  payment  of  certain  compensation  and  costs,  was  reversed 
on  appeal,  on  the  ground  that  sec.  1110  gave  jurisdiction  only  to  the 
full  court.  !  ! 


Retarn  of  writ  by  sheriff. 

1111.  The  sheriff,  to  whom  any  writ  is  directed  under  this 
Part,  shall  return  the  same  on  the  day  on  which  the  same  is 
made  returnable,  and  shall  state,  on  the  back  of  the  roU  attached 
to  such  writ,  what  has  been  done  in  the  execution  thereof;  and 
such  return  shall  be  filed  in  the  court  into  which  such  return 
is  made. 

Origin]— Sec,  923,  Code  of  1892:  I1.8.C.  1886,  ch.  179,  sec.  18. 

Roll  and  return  to  Minster  of  FInanee.  ^ 

1112.  A  copy  of  such  roll  and  return,  certified  by  the  clerk 
of  the  court  into  which  such  return  is  made,  shall  be  forthwith 
transmitted  to  the  Minister  of  Finance,  with  a  minute  thereon 
of  any  of  the  sums  therein  mentioned,  which  have  been  remitted 
by  order  of  the  court,  in  whole  or  in  part,  or  directed  to  be 
forborne,  under  the  authority  of  sec,  1108. 

Oriffin}^-Sec,  924,  Code  of  1892;  R.S.C.  1886,  ch.  179,  sec  19. 
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Provisions  Applicable  only  to  the  Province  of  Quebec. 

EMtreat  on  d«faiilt  In  Qnebec 

1113.  "RTienever  default  is  made  in  the  condition  of  any 
recognizance  lawfully  entered  into  or  taken  in  any  criminal  case, 
proceeding  or  matter,  in  the  province  of  Quebec,  within  the 
legislative  authority  of  the  Parliament  of  Canada,  so  that,  the 
penal  sum  therein  mentioned  becomes  forfeited  and  due  to  the 
Crown,  such  recognizance  shall  thereupon  be  estreated  or  with- 
drawn from  any  record  or  proceeding  in  which  it  then  is,  or, 
where  the  recognizance  has  been  entered  into  orally  in  open 
court,  a  certificate  or  minute  of  such  recognizance,  under  the 
seal  of  the  court,  shall  be  made  from  the  records  of  such  court. 

Origin]— Sec.  926,  Code  of  1892;  R.S.C.  1886,  ch.  179,  sacs.  21,  22. 
23.    Compare  R.S.  Que.  1909,  article  3394. 

Transmission  of  recogrnizance,  etc^  to  Superior  Conrt  in  Qnebee. 

1114.  Such  recognizance,  certificate  or  minute,  as  the  case 
may  be,  shall  be  transmitted  by  the  court,  recorder,  justice, 
magistrate  or  other  functionary  before  whom  the  cognizor,  or 
the  principal  cognizor,  where  there  is  a  surety  or  sureties,  was 
bound  to  appear,  or  to  do  that  by  his  default  to  do  which  the 
condition  of  the  recognizance  is  broken,  to  the  Superior  Court 
m  the  district  in  which  the  place  where  such  default  was  made 
is  included  for  civil  purposes,  with  the  certificate  of  the  court, 
recjorder,  justice,  magistrate  or  other  functionary  as  aforesaid, 
of  the  breach  of  the  condition  of  such  recognizance,  of  which, 
and  of  the  forfeiture  to  the  Crown  of  the  penal  sum  therein 
mentioned,  such  certificate  shall  be  conclusive  evidence. 

Origin]-- 8ec.  926,  Code  of  1892;  B.8.C.  1886,  ch.  179,  sees.  21,  22,  23. 
Compare  R.B.  Que.,  1909,  article  3395. 

"  Shall  he  conclusive  evidence "] — The  certificate  of  forfeiture  is 
"  conclusive  evidence "  only  for  the  purposes  of  the  entry  of  the 
ex  parte  judgment  authorized  by  sec.  1115;  after  such  entry  is  made, 
the  certificate  as  wen  as  the  judgment  thereon  may  be  attacked.  R.  v. 
Edwards,  23  Can.  Cr.  Cas.  296  (Que.).  It  may  be  attaokod  cither 
before  or  after  the  issue  of  a  writ  of  fi.  fa.  and  capias.  R.  v.  Edwards^ 
supra. 

In  R.  V.  Tremblay,  27  Can.  Cr.  Cas.  46  (Que.),  it  was  said,  in 
respect  of  an  alleged  default  under  a  recognizance  to  appear  in  the 
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King's  Bench  on  a  committal  for  trial,  that  there  was  no  procedure 
for  attacking  the  certificate  in  the  King's  Bench,  but  it  could  be 
attacked  in  the  Superior  Court  in  the  mode  allowed  by  the  Quebec  Code 
against  any  judgment  by  default.  In  that  ^case  the  proceedings  were 
taken  by  an  "  opposition  to  judgment/'  and  see  B.  v.  Edwards,  supra, 
where  the  same  process  was  followed. 

In  R.  V.  Davis,  (1914)  24  Can.  Cr.  Cas.  382,  the  procedure  was  by 
requite  cinile  and  an  ancillary  writ  of  certiorari. 

In  B.  V.  Walker,  23  Can.  Cr.  Cas.  179,  18  D.L.B.  541,  the  order  of  a 
magistrate  certifying  the  forfeiture  of  a  recognizance  to  keep  the  peace 
given  under  sec.  748  (2)  on  complaint  of  threats  was  made  the  sub- 
ject of  an  appeal  by  stated  case. 

Alternative  procedure  hp  action  in  certain  casesi — See  sec.  IIIP. 

Judgmemt  to  be  entered  against  cognlzor  in  Quebee. 

11X5.  The  date  of' the  receipt  of  such  recognizance  or  minute 
and  certificate  by  the  prothonotary  of  the  said  court  shall  be 
endorsed  thereon  ])y  him,  and  he  shall  enter  judgment  in  favour 
of  the  Crown  against  the  cognizor  for  the  penal  sum  mentioned 
in  such  recognizance,  and  execution  may  issue  therefor  after  the 
same  delay  as  in  other  cases,  which  shall  be  reckoned  from  the 
time  the  judgment  is  entered  by  the  prothonotary  of  the  said 
court. 

Origin]— Sec.  926,  Code  of  1892;  R.8.C.  1886,  oh.  179,  sees.  2J.  22.  23. 

Exeentlon  against  cognizor  on  fiat  in  Quebec. — Costs. — ImprlsonnieBt 

1116.  Such  execution  shall  issue  upon  fiat  or  prfenpe  of  the 
Attorney  General,  or  of  any  person  thereunto  authorized  in 
writing  by  him ;  and  the  Crown  shall  be  entitled  to  the  costs  of 
execution  and  to  costs  on  all  proceedings  in  the  case  subsequent 
to  execution,  and  to  such  costs,  in  the  discretion  of  the  court, 
for  the  entry  of  the  judgment,  as  arc  fixed  by  any  tariff. 

2.  The  cognizor  shall  be  liable  to  coercive  imprisonment  for 
the  j)ayment  of  the  judgment  and  (tosts. 

Ort<7in]— Sec.  926,  Code  of  1892;  R.S.C.  1886,  ch.  179,  sees.  21,  22,  23. 

Fxecntion  In  Quebec  against  cognlzofir-Insuliielent  goods  or  lands 

1117.  When  sufficient  goods  and  chattels,  lands  or  tene- 
ments cannot  be  found  to  satisfy  the  judgment  against  a  cognizor 
and  the  same  is  certified  in  the  return  to  the  writ  of  executi<m 
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or  appears  by  the  report  of  distribution^  a  warraut  of  coiDmit- 
ment  addressed  to  the  sheriff  of  the  district  may  issue  upon  the 
fiat  or  prcecipe  of  the  Attorney  General,  or  of  any  person  there- 
unto authorized  in  writing  by  him,  and  such  warrant  shall  be 
authority  to  the  sheriff  to  take  into  custody  the  body  of  the 
cognizor  so  in  default  and  to  lodge  him  in  the  common  gaol  of 
the  district  until  satisfaction  is  made,  or  until  the  court  which 
issued  such  warrant,  upon  cause  shown  as  hereinafter  mentioned, 
makes  an  order  in  the  case  and  such  order  has  been  fully  com- 
plied with. 

2.  Such  warrant  shall  be  returned  by  the  sheriff  on  the  day 
on  which  it  is  made  returnable  and  the  sheriff  shall  state  in  his 
return  what  has  been  done  in  execution  thereof. 

3.  On  petition  of  the  cognizor,  of  which  notice  shall  be  giveu 
to  the  clerk  of  the  Crown  of  the  district,  the  court  may  inquire 
into  the  circumstances  of  tiie  case  and  may  in  its  discretion 
order  the  discharge  of  the  amount  for  which. he  is  liable  or  make 
such  order  with  respect  thereto  and  to  his  imprisonment  as  may 
appear  just,  and  such  order  shall  be  carried  out  by  the  sheriff. 

Origin]— Sec.  926,  Code  of  1892;  R.8.C.  1886,  ch.  179,  sees.  21,  22,  23. 

//  no  goods  or  lands  on  which  to  levyl — Where  there  are  several 
cognizors  the  goods  and  lands  of  aU  of  them  must  be  proceeded  against 
before  enforcing  the  default  by  personal  arrest  of  anj  of  them.  R.  v. 
Ferris  (1895),  9  Que.  S.C.  376. 

Process  on  recognizance  in  Qiiebec« 

1118.  When  a  person  has  i)een  arrested  in  any  district  for 
an  offence  committed  within  the  limits  of  the  province  of  Quebec, 
and  a  justice  has  taken  recognizances  from  the  witnesses  heard 
before  him  or  another  justice,  for  their  appearance  at  the  next 
session  or  term  of  the  court  of  competent  criminal  jurisdiction, 
before  which  such  person  is  to  undergo  his  trial  there  to  testify 
and  give  evidence  on  such  trial  and  such  recognizances  have 
been  transmitted  to  the  office  of  the  clerk  of  such  court,  the 
said' court  may  proceed  on  the  said  recognizances  in  the  same 
manner  as  if  they  had  been  taken  in  the  district  in  which  such 
court  is  held. 

Onpin]~-Sec.  926,  Code  of  1892;  B.a.C.  1886,  ch.  179,  sees.  21,  22,  23. 
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ReeoT^ry.by  aetlon  on  recognizance  In  Quebec 

1119.  Whenever  any  sum  forfeited  by  ttie  non-performance 
of  the  conditions  of  a  recognizance  cannot  for  any  reason  be 
recovered  in  the  manner  provided  in  the  last  four  preceding 
sections,  the  same  shall  be  recoverable,  with  costs,  by  action  in 
any  court  having  jurisdiction  in  civil  cases  to  the  amount,  at 
the  suit  of  the  Attorney  General  of  Canada  or  of  Quebec,  or 
other  person  or  officer  authorized  to  sue  'for  the  Crown ;  and  in 
any  such  action  it  shall  be  held  that  the  person  suing  for  the 
Crown  is  duly  empowered  so  to  do,  and  that  the  conditions  of 
the  rec'ognizance  were  not  performed,  and  tliat  the  sum  therein 
mentioned  is,  therefore,  due  to  the  Crown,  unless  the  defendant 
proves  the  contrary. 

2.  The  cognizor  for  tlie  recovery  of  tlie  judgment  in  any 
such  action  shall  be  liable  to  coercive  imprisonment  in  the  same 
manner  as  a  surety  is  in  the  case  of  judicial  suretyship  in  civil 
mattei-s. 

Oriptn]— Sec.  926,  Code  of  1892;  B.S.C.  1886,  ch.  179,  sees.  21,  22,  23. 
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PART  XXII. 

EXTUAORDINABY  REMEDIES. 

Ordering  further  detention  of  person  nccoBed  on  Inquiry  as  to 
legality  of  Imprisonment. 

1120.  Whenever  any  })erson  in  custody  charged  with  an 
indictable  offence  has  taken  proceedings  before  a  judge  or  crim- 
inal court  having  jurisdiction  in  the  premises  by  way  of  cer- 
tiorari, habeas  corpus  or  otherwise^  to  have  the  legality  of  his 
imprisonment  inquired  into,  such  judge  or  court  may,  with  or 
without  determining  the  question,  make  an  order  for  the  further 
detention  of  the  person  accused,  and  direct  the  judge  or  justice, 
under  whose  warrant  he  is  in  custody,  or  any  other  judge  or 
justice,  to  take  any  proceedings,  hear  such  evidence,  or  do  such 
further  act  as  in  the  opinion  of  the  court  or  judge  may  best 

further  the  ends  of  justice. 

On^t?i]— Sec.  752,  Code  of  1892;  Code  Amendment  Act,  1908,  ch.  18. 
.  *•  In  custody  charged  with  an  indictable  offence  *'] — There  is  a 
division  of  opinion  in  Canadian  courts  as  to  whether  the  sec.  1120 
applies  after  a  conviction,  and  while  a  prisoner  is  serving  a  sentence 
thereunder,  as  well  as  to  a  commitment  which  is  not  one  in  execution. 
That  it  does  so  apply  was  affirmed  in  R.  v.  Frejd,  22  O.L.R.  566;  R.  v. 
Graf,  19  O.L.R.  238,  15  Can.  Cr.  Cas.  193;  R.  v.  Macdonald,  21  O.L.R. 
38,  16  Can.  Cr.  Cas.  121;  ex  parte  Carroll,  29  Can.  Cr!  Cas.  213  (Que.)  ; 
re  Le  Blanc,  22  Can.  Cr.  Cas.  208  (N.S.).  Compare  under  a  similar 
provincial  law  R.  v.  Ackers,  16  Can.  Cr.  Cas.  222  (Ont.) ;  R.  v.  Morgan, 
2  O.L.R.  413,  affirmed  by  R.  v.  Morgan,  3  O.L.R.  356. 

Doubt  was  expressed  as  to  its  application  to  convicted  persons  in 
R.  v.  Goldsberry,  11  Can.  Cr.  Cas.  159  (Que.);  and  in  the  later  case 
of  R.  v.  Morgan,  (1913)  25  Can.  Cr.  Cas.  192,  20  R.L.  277  (Que.),  it 
was  held  that  a  person  "  charged "  does  not  mean  a  person  sentenced 
although  the  trial  was  illegal. 

••  May  make  an  order  **] — The  word  "  may  "  is  to  be  construed  as 
permissive.  R.S.C.  1906,  eh.  1,  sec.  34  (24).  If  no  application  be 
made  hj  the  prosecution  or  bj  the  Crown  for  the  further  detention  of 
the  prisoner  and  for  time  to  bring  in  a  new  warrant  in  substitution  for 
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the  defective  one,  there  is  nothing  to  prevent  the  court  from  ordering 
his  discharge.  Be  Le  Blanc,  22  Can.  Cr.  Cas.  208,  distinguishing  R.  v. 
Corbett,  2  Can.  Cr.  Cas.  499. 

If  a  penalty  imposed  bj  the  magistrate  did  not  exceed  the  authorized 
maximum  and  the  conviction  and  commitment  were  regular,  the  court, 
on  habeas  corpus,  has  no  jurisdiction  to  revise  the  sentence.  O'Neil  v. 
Carbonneau,  (1918)   29  Can.  Cr.  Cas.  34Q  (Que.). 

If  a  valid  cause  of  detention  appekrs  at  the  time  of  the  return  to 
the  writ  of  habeas  corpus,  a  discharge  must  be  refused  although  the 
commitment  was  illegal  at  its  inception*  R.  v.  Mitchell,  (1911)  24 
O.L.B.  324,  19  Can.  Cr.  Cas.  113. 

DwetU&n  for  Amended  eommitment  to  c***^  Sefert  appearing  on 
habeas  corpus^— In  Cot6  v.  Morin,  (19tT)  «e  Quo.  «.0.  124,  W  Can. 
Cr.  Cas.  59,  sec.  1120  was  referred  to  as  the  basis  of  the  prs^tice  of 
permitting  the  substitution  of  a  new  warrant  of  commitment  for  another 
when  the  latter  is  irregular;  and  was  applied  to  a  commitment  follow- 
ing a  summary  conviction;  and  see  K.  v.  Morgan,  5  Can.  Cr.  Cas.  63; 
R.  V.  Barre,  15  Man.  R.  420,  11  Can.  Cr*  Cas.  1 ;  R  v.  Wright,  10  Can. 
Cr.  Cas.  461;  re  Plunkett,  1  Can.  Cr-  Cas.  36$,  3  B.C.R.  484;  R.  v. 
Hacdonald,  21  O.L.R.  38,  16  Can.  Cr.  Cas.  121. 

Under  some  circumstances  powers  analogous  to  those  conferred  by 
sec.  1120  may  exist  apart  from  the  statute,  and,  whether  or  not  the 
section  applies  to  commitments  in  execution,  it  is  said  that  there  is  an 
inherent  power  in  a  court  exercising  the  powers  of  the  foimer  Coart  of 
King's  B«nch  in  England  to  retain  the  prisoner  in  custody  until  a 
formal  defect  is  remedied.  Ex  parte  Carroll,  29  Can.  Cr.  Cas.  213 
(Que.);  R.  v,  Frejd,  22  O.L,R.  566;  B,  v,  RicUarcls.  5  Q.B,  1126. 

An  amended  commitment  in  execution  of  a  conviction  must  conform 
to  the  conviction  itself,  and  if  the  conviction  be  .defective  there  may  be 
a  direction  for  an  amended  conviction  in  eases  in  which  an  amendment 
of  the  conviction.  wQuld  be  permissible  on  a  certiorari.  See  Code  sec. 
1121-1125,   1128^1.32. 

Por  examples  of  directions  that  the, magistrate  Hie  an  amended  con- 
viction see  also  re  Le  Blanc,  (1914)  22  Can.  Cr,  Cas.  208;  R.  v.  Mac- 
donald,  21  O.L.R.  38;  R.  v.  Smith,  16  Can.  Cr.  Cas.  425. 

The  power  of  amending  a  conviction  under  sec,  1124  now  extends 
to  convictions  on  summary  trial  (Part  XVI),  as  well  as  to  summary 
convictions  (Part  XV).  Code  sec.  797  (2);  and  see  R.  v.  Crawford, 
(1912)  2  W.W.R.  952,  20  Can.  Cr.  Cas.  49  (Alta,).  Cases  under  the 
prior  law— R.  v.  Randolph,  4  Can.  Cr.  Cas.  165,  32  Ont.  R.  212;  R.  v. 
Siting,  17  Can.  Cr.  Cas.  463 — are  no  longer  of  authority  for  refusing  to 
order  further  detention  in  respect  of  a  summary  trial  conviction  and 
commitment,  under  the  like  circumstances  as  upon  a  summary  conviction. 

Compare  R.  v.  Pa\'ne,  30  Can.  Cr.  Cas.  382    (Q^e.).     . 

Further  detention  may  be  refused  and  th^  pcisoner's  disckarge 
ordered  ii^  thejne  has  been,  a  gross  miscarriage  of  justice  both  aa  to  the 
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iUegaLterm  imppsed  afcid.tJiifi  cl;^S9  of  imprisonment,     I^.  v.  Hayward, 
i?  04^3.  65,  6  Can.  Gr,  Cas.  .399.  ..... 

Apart  from  sec.  1120  the  court  has  the  power  to  receive  an  amended 
commitment  at  the  hearing  of  the  habeas  corpus  motion;  R.  v.  Bichards, 
5  Q.B.  926;  but  under  sec.  1120  if  an  amended  commitment  Is  not 
produced,  but  tiie  court  is  of  opinion  that  the  defect  might  be  cured 
by  an  amended  commitment,  and  that  such  will  "beat  further  the  ends 
of  justice/'  it  will  give  a  direction  that  such  be  filed,  and  remand  the 
prisoner  to  custody  to  be  further  detained  as  if  such  direction  had 
already  been  complied  with.  R.  v.  Macdonald,  21  O.L.R.  38,  16  Can. 
Or.  Cas.  121. 

Like  all  other  powers  of  this  nature  bestowed  upon  or  inherent  in 
the  judges  of  the  King's  Bench,  it  is  not  to  be  exercised  as  a  matter 
of  course,  but  only  when  such  action  is  necessary  in  the  interest  of 
justice.  Ex  parte  Carroll,  29  Can.  Cr.  Cas.  213  (Que.) ;  R.  v.  Kolember, 
22  Can.  Cr.  Cas.  341   (Y.T.). 

Memands  to  custody  for  further  proceedings  or  proceedings  de 
novo} — If  the  magistrate  had  jurisdiction  to  hold  a  preliminary  enquiry, 
but  proceeded  without  jurisdiction  to  hold  a  summary  trial,  the  juris- 
diction is  properly  epcercised  by  ^n  order  remanding  the  accused  to  be 
dealt  with  upon  a  preliminary  enquiry.  R.  v.  Manzi  (1915),  8  O.W.N. 
533,  24  Can.  Cr.  Cas.  359;  R.  v.  Frejd,  22  O.L.R.  566.  [Contra,  R.  v. 
Kolember,  22  Can.  Cr.  Cas.  341  (Y.T.)  ;  R.  v.  Blucher,  7  Can.  Cr.  Cas. 
278;  R.  v.  Alexander,  (1913)  5  W.W.R.  17,  21  Can.  Cr.  Cas.  473,  25 
W.UR.  290  (Alta,).] 

Conweraelj,  if  the  nangistrate,  after  hearing  evidence  on  both  sides  in 
a  sumBiary  trial  (Part  XVI),  illegally  renounced  his  summary  trial 
.farisdietion  end  committed  for  trial,  the  court  on  habeas  corpus  may 
discharge  the  accused  if  it  considers  that  the  ends  of  justice  have  been 
served  by  the  imprisonmeiit.  he  has  undergone  under  the.  committal  for 
trial.  R.  V.  Hicks  (1912),  2  W.W.R.  1100,  20  Can.  Cr.  Cas.  192,  22 
W.L.R.  236  (Alta.). 

If  hard  labor  has  been  imposed  where  not  authorized,  that  part  of 
the  conviction  is  severable  and  the  direction  of  hard  labor  may  be 
({uashed  on  habeas  corpus  or  certiorari  and  an  amended  conviction 
substituted.  Re  Muschik,  (1916)  9  W.W.R.  1285,  9  Bask.  L.R.  1,  25 
Can.  Cr.  Cas.  170;  R.  v.  Atkinson,  (1914)  6  W.W.R.  1055,  23  Can. 
Cr.  Cas.  149,  28  W.L.R.  412  (Man.);  R.  v.  McAnn,  4  B.C.B.  687,  3 
Can.  Cr.  Cas.  110.  But  the  substitution  of  a  valid  conviction  will  not 
validate  the  hard  labor  already  suffered  under  the  illegal  direction. 
R.  V.  McAnn,  supra.    . 

Habeas  corpus  Rules] — Code  sec.  576. 

Order  of  protection  to  magistrate  and  offlcer] — See  sec.  1132. 

Bail  on  habeas  corpus]— See  B>,  v.  Imanachuk  [1918]  3  W.W.R.  207 
(Alta.).;  ex  parte  Simpson  (1918),  30  Can.  Cr.  Cas.  (N.S.) ;  re  Hearson, 
7  Times  L.R.  284;  re  Watts,  3  O.L.R.  279,  5  Can.  Cr.  Cas.  538. 
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Vfant  of  fornix— Sunnnary  conrlcClon  affirmed  on  appeal,  ralldaM 
notwithstanding  defect. — Defectire  eommitment  ralldAled  if 
eonTiction  Talid. 

1121.  No  conviction  or  order  made  on  summary  conviction 
which  has  been  affirmed,  or  affirmed  and  amended,  in  appeal, 
shall  be  quashed  for  want  of  form,  or  be  removed  by  certiorari 
into  any  superior  court,  and  no  warrant  or  commitment  shall 
be  held  void  by  reason  of  any  defect  therein,  provided  it  is 
therein  alleged  that  the  defendant  has  been  convicted,  and  there 
is  a  good  and  valid  conviction  to  sustain  the  same. 

Origin]— Sec,  886,  Code  of  1892. 

Summary  convictions  or  orders  against  defendant  affirmed  on  ap- 
peall — An  order  dismissing  a  complaint  is  not  included.  R.  v.  Laird, 
1  Terr.  L.R.  179. 

Where  the  defendant  has  appealed  against  a  summary  conviction 
and  it  is  affirmed  on  appeal,  he  may  still  have  a  certiorari  upon  any 
ground  \\'hich  impeaches  tKe  jurisdiction  of  the  magistrate.  R.  ▼. 
Starkej,  7  Man.  R.  43 ;  Johnston  v.  O'Reilly,  12  Can.  Cr.  Cas.  218,  16 
Man.  R.  405;  Fanchaux  v.  Georgett  (1915)  9  W.W.R.  458,  8  Sask.  L.B. 
324,  32  W.L.R.  863,  25  Can.  Cr.  Cas.  76;  (R.  v.  Georgett,  23  Can. 
Cr.  Cas.  341,  reversed  on  appeal). 

A  commitment  in  respect  both  of  the  imprisonment  imposed  in  a 
summary  conviction  for  the  offence  and  of  the  costs  of  the  onsne- 
cessful  appeal  therefrom  is  severable,  and  if  the  unexpired  term  under 
cither  has  been  legally  awarded,  it  wiU  constitute  an  answer  in  habeas 
corpus.    Collette  v.  The  King,  16  Can.  Cr.  Cas.  281,  19  Que.  K.B.  124. 

Summary  conviction.— Appeal  taken  Is  a  bar  to  certiorari 

1122.  No  writ  of  certiorari  shall  be  allowed  to  remove  any 
conviction  or  order  had  or  made  before  any  justice  if  the  de- 
fendant has  appealed  from  such  conviction  or  order  to  any  court 
to  which  an  appeal  from  sueh  conviction  or  order  is  authorized 
by  law,  or  shall  be  allowed  to  remove  any  conviction  or  order 
made  upon  such  appeal. 

Origins—Sec  887,  Code  of  1892;  B.S.C.  1886,  ch.  178,  sec.  84. 

"  If  the  defendant  has  appealed  "] — In  Keg.  v.  Lynch,  12  O.K.  372, 
and  in  Johnston  v.  O'Reilly,  16  Man.  R.  405,  12  Can.  Cr.  Cas.  218,  it 
was  held  that  serving  a  valid  notice  of  appeal  is  appealing. 

If  the  appeal  proceedings  were  abortive  because  of  some  defect 
wliich  deprived  the  appeal  tribunal  of  jurisdiction  to  hear  the  appeal, 
certiorari  is  not  taken  away.  R.  v.  O'Brien,  38  N.B.B.  109;  Fanchaux 
V.   Georgett    (1915)    9  W.W.R.  458,  8  Sask.  L.R.  325,   25  Can.  Cr.  Cas.  76 ; 
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B.  V.  Alford,  10  Can.  Cr.  Cas.  61;  B.  v.  Caswell,  33  U.C.Q.B  303;  B.  v. 
Becker,  20  Ont.  B.  676. 

The  statutpry  right  to  appeal  and  its  exercise  do  not  preclude  the 
court  from 'granting  certiorari  where  want  of  jurisdiction  is  shown;  B. 
V.  Starkey,  7  Man.  L.B.  43;  Johnston  v.  O'Beilly,  12  Can.  Cr.  Cas.  218, 
16  Man.  L.B.  405;  Davis  v.  Peinstein  (1915)  8  W.W.B.  1003,  24  Can. 
Or.  Cas.  160,  24  D.L.B.  798,  25  Man.  B.  607. 

In  R  y.  Ashcroft,  2  CaiL  Cr.  Cas.  385,  it  was  held  that  a  party 
has  always  a  right  to  a  writ  of  certiorari  on  the  ground  of  want  of 
jurisdiction,  no  matter  whether  an  appeal  is  pending  or  not.  And  see 
re  Buggies,  35  N.8.B.  57;  Denault  v.  Bobida,  10  Que.  S.C.  199;  Pakhala 
V.  Hannnksela  (1912)  2  W.W.B.  911,  921;  B.  v.  Haines,  ex  parte 
McCorquindale,  39  N.B.B.  49,  15  Can.  Cr.  Cas.  187;  B.  ▼.  Chappus,  39 
O.L.B.  329,  aflarming  38  O.L.B.  576. 

**  Court  to  which  an  appeal  is  authorised  by  law  *'] — If  the  notice 
of  appeal  is  given  to  the  court  of  the  wrong  district  (sec.  749)  it  is 
not  within  this  phrase.  B.  v.  Deer,  [1919]  1  W.W.B.  410  (Sask.);  B. 
V.  Delegarde,  36  N.B.B.  503;  same  case,  ex  parte  Cowan,  9  Can.  Cr. 
Cas.  454. 

Thett  by  JuTenlle  not  orer  16^— Conrlction  or  warrant  under  Fart 
XYII. 

1123.  No  conviction  under  Part  XVII  shall  be  quashed  for 
want  of  form  or  be  removed  by  certiorari  or  otherwise  into  any 
court  of  record;  and  no  warrant  of  commitment  under  the  said 
Part  shall  be  held  void  by  reason  of  any  defect  therein,  if  it  is 
therein  alleged  that  the  person  has  been  convicted  and  there 
is  a  good  and  valid  conviction  to  sUvStain  the  same. 

Origin]^&ec  820,  Code  of  1892;   B.S.C.   1886,  ch.  177,  sec.  15. 
Juvenile  Offenders} — Part  XVII  deals  with  the  summary  trial  of 
juveniles  for  theft  or  offences  punishable  as  theft.    Sec.  802. 

Validation  of  summary  conrletionsy  .etc.,  notwithstandingT  irre^- 
larity  or  insnfficlency  under  certain  conditions.— Same  power 
to  amend  ofi  certiorari,  as  on  an  appeal.~-8nffieiency  of  state- 
ment in  information,  warrant,  etc 

1124.  No  conviction  or  order  made  hy  any  justice,  and  no 
warrant  for  enforcing  the  same,  shall,  on  being  removed  by 
certiorari,  be  held  invalid  for  any  irregularity,  informality  or 
insufficiency  therein,  if  the  court  or  judge  before  which  or  whom 
the  question  is  raised,  upon  perusal  of  the  depositions,  is  satis- 
fied that  an  offence  of  the  nature  described  in  the  conviction, 
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order  or  warrant,  has  been  committed,  over  which  such  justice 
has  jurisdiction,  and  that  the  punishment  imposed  is  not  in 
excess  of  that  which  might  have  been  lawfully  imposed  for  the 
said  offence:  Provided  that  the  court  or  judge,  where  so  satis- 
fied, shall,  even  if  the  punishment  imposed  or  the  order  made  is 
in  excess  of  that  which  might  lawfully  have  been  imposed  or 
made,  have  the  like  powers  in  all  respects  to  deal  with  the  case 
as  seems  just  as  are  by  sec.  754  conferred  upon  the  court  to 
which  an  appeal  is  taken  under  the  provisions  of  sec.  749. 

2.  Any  statement  which,  under  this  Act  or  otherwise,  would 
be  sufficient  if  contained  in  a  conviction,  shall  also  be  sufficient 
if  contained  in  an  information,  summons,  order  or  warrant. 

Oriffin^ — R.S.C.  1886,  ch.  178,  sec.  87;  53  Vict.,  ch.  37,  sec.  27;  fi«. 
889,  Code  of  1892. 

"Conviction  or  order  made  by  any  justice  ""i — Sec.  797,  sub-sec.  (2) 
added  by  3-4  Geo.  V,  Can.,  ch.  13,  sec.  28,  enacts  that  the  provisions  of 
"sec.  1124  shall  apply  to  convictions  or  orders  made  under  Part  XVI.  a 
question  upon  which  there  were  conflicting  decisions  before  that  enact- 
ment. R.  V.  Shing  (1910)  20  Man.  R.  214,  15  WX.R.  714,  17  Can.  Cr. 
Cafi.  463;  R.  v.  Crawford  (1912)  2  W.W.R.  952,  22  W.L.R.  107;  R.  v. 
Stark  (1911)  18  W.L.R.  419,  19  Can.  Cr.  Cas.  67;  R.  v.  Randolph. 
32  Ont.  R.  212. 

As  regards  summary  trials  the  application  of  see.  1124  is  not  lim-  ^ 
itcd  to  the  special  appeals  under  sees.  773,  sub-sees,   (a)   and   (/)   for 
which  sec.  797  provides;  and  an  excess  of  punishment  in  the  conviction 
may  be  corrected  in  a  manner  analogous  to   that  exercisable  on  an 
appeal  taken  from  a  summary  conviction  under  Part  XV.     See  R.  v. 
Boardman   (1914)   4  W.W.R.  1304;  R.  v.  Crawford   (1912)   2  W.W.R. 
952.    But  a  doubt  is  raised  by  one  Ontario  case  as  to  whether  certiorari 
is  applicable  as  an  alternative  to  an  appeal  by  a  case  reserved  or  at«t^ 
under  sec.  1013  et  seq.  following  a  summary  trial  based  upon  the  ex- 
tended jurisdiction  of  sec.  777,  even  to  test  the  question  of  jurisdiction. 
R.  V.  Sinclair,  38  O.L.R.  149. 

"On  beinff  removed  by  certforari "]— This  phrase  indudes  a  process 
for  removal  of  convictions  on  notice  substituted  for  a  writ  of  certiorari 
by  Crown  Rules.  R.  v.  Jackson,  (1917)  40  O.L.R.  173;  R.  v.  Titch- 
marsh  (1914)  32  O.L.R.  569. 

Crown  Bules  on  certiorari  praetiee] — Code  sec.  576. 

"  Upon  perusal  of  the  depositions  "] — ^Where  there  is  no  limitation 
upon  the  right  to  certiorari,  the  court  will  look  at  the  depositions,  and 
if  there  be  no  legal  evidence  at  all  to  support  the  finding,  wiU  quash 
a  summary  conviction.    R.  v.  Barber  Asphalt  Co.,  23  O.L.R.  372 ;  R.  v, 
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CoulsoB,  27  Ont.  B.  59;  B.  v.  McPherson  (1916)  9  W.W.B.  613,  reyer8in|r 
9  W.W.B.  164  (Sask.);  B.  v.  Toy  Moon  (1911)  1  W.W.B.  50,  21 
Man.  B.  527;  Lacasse  v.  Fortier,  (1917)  30  Can.  Cr.  Gas.  87  (Que.); 
B.  T.  Emery,  [1917]  1  W.W.B.  337,  10  Alta.  L.B.  139;  ex  parte  Dalley, 

27  N.B.B.  129 ;  ex  parte  Coulson,  33  N.B.B.  341 ;  White  v.  Feast,  L.B. 
7  Q.B.  353. 

A  proper  test  ia  whether  the  facts  from  which  the  magistrate's  con- 
clusion was  drawn  woald  be  suflScient  to  submit  to  the  jury  if  the 
offence  had  been  triable  by  a  jury  instead  of  by  the  magistrate.  B.  v. 
Kolotyla,  21  Man.  B.  197;  B.  v.  Davidson,  8  Man.  B.  325.  But  it  will 
not  consider  the  weight  of  conflicting  evidence  if  the  conviction  is 
otherwise  regular.  Be  Trepanier,  12  S.C.B.  Ill  at  129  (Can.) ;  B.  v.' 
McPherson,  supra;  B.  v.  Nickerson,  (1909)  39  N.B.B.  428;  B.  v.  Bern- 
hardt, 27  Can.  Cr.  Cas.  445  (Ont.). 

The  effect  of  sec.  1124  construed  with  sees.  754  and  749,  was  held  in  B.  v. 
Toy  Moon,  (1911)  1  W.W.B.  50,  21  Man.  B.  527,  to  be  that  the  Court 
shall,  notwithstanding  any  defect  in  the  conviction,  determine  the  com- 
plaint on  the  merits,  and  it  is  empowered  to  confirm,  reverse,  or  modify 
the  decision  of  the  justice  or  make  such  other  conviction  as  the  Court 
thinks  just:  sec.  754.  Under  these  provisions,  the  Court  should  look 
at  the  evidence  to  ascertain  if  an  offence  of  the  nature  described  in  the 
conviction  was  committed  for  which  the  accused  might  have  been  con- 
victed by  the  magistrate;  and  the  conviction  may  be  modified  or  a  new 
conviction  may  be  made,  so  as  to  declare  the  accused  guilty  of  the 
offence  warranted  by  the  evidence.  B.  v.  Dickey,  (1916)  9  W.W.B.  142, 
144,  per  Beck,  J.;  B.  v.  Barb  [1917]  2  W.W.B.  326;  28  Can.  Cr.  Cas 
93;  B.  V.  Emery  [1917]  1  W.W.B.  337,  10  Alta.  L.B.  139,  27  Can.  Cr. 
Cas.  116,  overruling  B.  v.  Carter,  9  Alta.  L.B.  481,  26  Can.  Cr.  Cas.  51, 
34  W.L.B.  448;  B.  v.  Covert,  [1917]  1  W.W.B.  919,  10  Alta.  L.B.  349, 

28  Can.  Cr.  Cas.  25,  and  see  B.  v.  Morin,  [1917]  3  W.W.B.  693,  28  Can. 
Cr.  Cas.  414. 

If  the  depositions  apart  from  physical  exhibits  not  returned  with 
them  do  not  show  that  an  offence  was  committed,  the  court  should  con- 
tinue the  certiorari  proceedings  so  that  the  exhibits  may  be  produced. 
B.  v.  Dickey  (1916)  9  W.W.B.  142,  146  (Alta.). 

If  there  is  an  irregularity  which  apart  from  sec.  1124  or  other 
curative  sections  would  impel  the  court  to  quash  the  conviction,  and 
nf  the  class  to  which  sec.  1124  applies,  then  the  direction  of  this  enact- 
ment to  the  court  is  such  that  the  court  is  not  compelled  to  overlook 
the  irregularity  if  it  would  not  have  made  any  conviction  on  the  evi- 
dence which  the  magistrate  had  before  him.  B.  v.  Tystad,  15  Can.  Cr. 
Cas.  236  (Y.T.);  B.  v.  Law  Bow,  7  Can.  Cr.  Cas.  468;  B.  v.  Melvin, 
38  O.L.B.  231;  B.  v.  Schooley,  11  O.W.N.  341,  27  Can.  Cr.  Cas.  444; 
B.  V.  Barb,  [1917]  2  W.W.B.  326,  28  Can.  Cr.  Cas.  93  (Alta.). 

Cases  wnder  statutes  taking  away  right  to  certiorari'] — ^If  the  right 
to  certiorari  has  been  taken  away  in  respect  of  a  particular  class  of 
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offences  by  the  statute  governing  them,  and  the  certiorari  is  therefore 
limited  stricCly  to  matters  of  jurisdiction  of  the  magistrate,  it  is  said 
that  the  court  on  certiorari  will  not  look  at  the  depositions  to  see  if 
there  was  any  evidence  upon  which  to  convict  as  that  would  be  review- 
ing the  erroneous  finding  by  the  magistrate  that  there  was  suffident 
evidence,  and  it  is  to  be  assumed  that  the  statute  taking  away  certiorari 
prohibited  such  a  review.  B.  v.  Davis,  (1913)  23  Can.  Cr.  Cas.  33 
(N.B.)  ;  ex  parte  Daley,  27  N.B.R.  129;  B.  v.  Hornbrook,  39  N.B.B.  298; 
B.  V.  Holyoke,  42  N.B.B.  135;  B.  v.  Hoare  (1915)  49  N.S.B.  119;  B,  v 
Walsh,  29^  N.S.B.  53;  ex  parte  Coulson,  33  N.B.B.  341;  B.  v.  Wallace 
(1883)  4  Ont.  B.  127;  B.  v.  Cantin,  39  O.L.B.  20;  B.  v.  Berry  (1916)  38 
O.L.B.  177;  B.  v.  Chappus,  39  O.L.B.  329,  affirming  38  OX.B.  576.  But 
that  limitation  is  not  to  be  taken  as  depriving  the  court  of  jurisdiction 
if  the  conviction  is  manifestly  against  natural  justice  and  upon  evidence 
not  directed  to  the  real  question  raised  by  a  plea  of  not  guilty  to  the 
offence.  If  there  is  a  manifest  defect  in  the  jurisdiction  of  the  tribunal 
or  a  manifest  fraud  in  the  party  procuring  the  conviction,  the 
court  will  review  those  grounds  notwithstanding  a  statute  taking 
away  certiorari.  Colonial  Bank  v.  Willan,  (1874)  L.B.  5  P.C.  417,  442, 
and  see  B.  v.  Morn  HUl  Camp,  [1917]  1  K.B.  176;  B.  v.  Bolton,  1  Q.B.  6(5. 
So  also  a  review  may  be  granted  in  respect  of  the  improper  conduct  of 
the  magistrate,  or  the  failure  to  observe  the  fundamental  principles 
entitling  the  defendant  to  a  fair  trial.  Be  Sing  Kee,  8  B.C.B.  20;  ex 
parte  Legere,  27  N.B.B.  292. 

And  although  certiorari  is  taken  away  in  respect  of  summary  con- 
victions under  a  special  statute  (as  the  Opium  and  Drug  Act,  1-2  Geo. 
V,  ch.  17),  it  seems  that  the  depositions  may  be  looked  at  in  determining 
whether  costs  should  be  granted  or  refused  on  dismissing  the  motion. 
B.  V.  Featherstone  [1919]  1  W.W.B.  829  (Alta,). 

Magistrate  may  return  an  amended  oonvictum] — ^Apart  from  the 
provisions  of  sec.  1124,  permitting  the  court,  in  certain  events,  to  amend 
the  conviction  brought  up,  it  is  permissible  for  the  convicting  magis- 
trate to  return  an  amended  conviction  in  substitution  for  the  original 
or  for  that  already  returned  as  a  part  of  the  record,  so  long  as  the 
new  conviction  conforms  to  the  actual  adjudication  and  furthermore  ia 
supported  by  the  evidence.    B.  v.  Bissette  [1917]  3  W.W.B.  501  (AUa.)  ; 

B.  V.  Smith,  45  N.S.B.  517;  B.  v.  Nelson  (1914)  6  W.W.B.  706,  7  Sask. 
L.B.  92,  28  W.L.B.  102;  B.  v.  Barre,  15  Man.  B.  420;  B.  v.  McAnn,  4 
B.C.B.  587;  B.  v.  Bennett,  3  Ont.  B.  45;~B.  v.  Watchman,  (1914)  7 
W.W.B.  880,  30  W.L.B.  534,  7  Sask.  L.B.  350,  23  Can.  Cr.  Cas.  362; 
ex  parte  Giberson,  16  Can.  Cr.  Cas.  60,  71  (N.B.) ;  B.  v.  Whiffin,  (1900) 
3   Terr.   L.B.  3;   Sellwood   v.   Mount,   10  L.J.M.C.   121,  1   Q.B.   726,    7 

C.  &  P.  75;  B.  V.  Fitzgerald,  (1911)  1  W.W.B.  109, 19  W.L.B.  462  (AlU.)  ; 
B.  V.  O'Brien,  ex  parte  Grey,  37  N.B.B.  604. 

What  defects  not  curable  on  certiorari^ — ^A  defect  in  a  summary 
conviction  may  be  so  fundamental   that  it  will  not   be  amended   on 
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certiorari,  B.  v.  Little  (1915)  10  W.W.B.  893  (where  neither  the  in- 
formation  nor  the  conviction  described  anything  criminal) ;  B.  v.  Boaeh, 
(1914)  6  O.W.N.  632,  23  Can.  Cr.  Caa.  28;  Smith  v.  Moody  [1903]  1 
K.B.  56;  B.  v.  Lamothe  18  O.L.B.  310;  B.  v.  Aikens,  (1915)  23  Can. 
Cr.  Caa.  467  (N.S.) ;  B.  v.  Hayes,  5  OXB.  198;  B.  v.  Bridges,  13  B.C.B. 
67;  B.  V.  Beedy,  18  O.L.B.  1;  B.V.C.P.B.,  12  Can.  Cr.  Cas.  549  (Terr.). 

deducing  illegal  and  excessive  puniehmentl — The  power  of  reducing 
the  punishment  where  in  excess  of  the  legal  maximum  is  exercisable 
upon  the  material  returned;  a  trial  de  novo  is  not  necessary  for  the 
purpose  of  revising  a  punishment  in  that  event.  B.  v.  McKensie,  41 
N.S.B.  178.  It  may  be  reduced  either  to  the  statutory  maximum  or 
below  it,  in  like  manner  as  an  appeal  judge  might  deal  with  an  appeal 
under  sec.  754.  B.  v.  McKenzie,  supra;  B.  v.  Budolph,  1  O.W.K  257, 
17  Can.  Cr.  Cas.  206;  B.  v.  Qavin,  30  N.S.B.  162;  B.  v.  Spooner,  32 
Out.  B.  481;  B.  v.  Van  Fleet,  [1918]  1  W.W.B.  332  end  432  (Alta.) ; 
B.  Y.  Code,  1  Sask.  L.B.  295,  13  Can.  Cr.  Cas.  372. 

And  on  a  habeas  corpus  with  which  no  certiorari  in  aid  had  been 
issued,  the  decision  may  either  be  delayed  for  the  purpose  of  allowing 
the  Crown  to  bring  the  conviction  and  proceedings  before  the  court  upon 
certiorari,  or  if  these  are  produced  to  the  court  the  conviction  may  be 
amended  without  that  formality.     B.  v.  Avon   (1919)   16  O.W.N.  162. 

The  imposition  of  illegal  costs  may  be  cured  by  striking  out  the 
clause  of  the  conviction  dealing  with  costs,  thus  amending  the  convic- 
tion in  the  manner  authorized  by  sec.  754.  B.  v.  Gage  (1916)  27  Can. 
Cr.  Cas.  330,  10  O.W.N.  364. 

The  court  may  quash  the  conviction  instead  of  reducing  the  illegal 
puniahment  if  the  ends  of  justice  are  better  served  in  that  way.  Code 
sec.  1120;  and  cases  there  cited. 

A  conviction  containing  an  illegal  penalty  was  quashed  where  evi- 
dence was  irregularly  given  of  a  previous  offence  and  the  court  was 
not  satisfied  that  the  accused  was  guilty  of  the  charge.  B.  v.  L'Hiron- 
delle,  (1916)  10  W.W.B.  837,  26  Can.  Cr.  Cas.  71  (Alta.). 

If  a  summary  trial  was  held  on  a  plea  of  not  guilty,  but  the  deposi- 
tions were  not  taken  down  in  writing  as  they  should  have  been,  the 
conviction  must  be  quashed.  •  Perron  v.  Senecal,  (1915)  24  Can.  Or. 
Cas.  358,  17  Que.  P.B.  134. 

If  the  plea  were  one  of  guilty,  although  there  were  no  depositions, 
it  would  seem  that  the  same  powers  of  amendment  as  the  appeal  judge 
would  have  under  sec.  754  might  the  more  easily  be  applied.  A  perusal 
of  the  depositions  is  required  solely  for  the  purpose  of  satisfying  the 
court  that  notwithstanding  the  irregularity  in  the  proceedings  or  the 
excess  in  the  punishment  the  accused  was  really  guilty;  and  it  seems 
incorrect  to  say  that  the  words  "upon  perusal  of  the  depositions" 
create  a  condition  precedent  barring  an  amendment  of  the  conviction 
where  depositions  had  been  unnecessary  because  of  defendant's  plea. 
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Contra:  B.  v.  Alexander,  (1913)  5  W.W.B.  17,  21  Can.  Cr.  Caa.  473, 
25  W.L.B.  290  (Alta.). 

Secognisance  on  certiorari] — A  separate  section  of  the  Code  (see. 
1126)  confers  power  on  the  court  having  authority  to  qnash  a  conviction, 
etc.,  before  a  justice,  to  provide  by  a  general  order  for  siscurity  by 
reeognizance  or  deposit.  Sec.  1096  relates  to  the  enforeeiiieBt  of  the 
recognizance. 

Ordering  restitution  of  fine  on  ^ptashing  convictim] — On  maJging  the 
order  to  quash,  the  court  may  aJso  direct  that  the  fine  and  costs  still 
in  the  custody  of  ,the  magistrate  or  other  local  authority  shall  be  re- 
turned to  the  defendant.  B.  v.  Hung  Gee  (No.  2),  (1913)  4  W.W.B. 
1133,  24  W.L.B.  862,  21  Can.  Cr.  Cas.  411;  B.  v.  Wightman,  29  U.CQ.3. 
211  (Ont.) ;  Mercier  v.  Plamandon,  6  Can.  Cr.  Cas.  223  (Que.). 

Irre^larltles  ennble:  mder  ste.  1124. 

1125.  The  following  matters  amongst  others  shall  be  held 
to  be  within  the  provisions  of  the  last  preceding  section : — 

(a)  The  statement  of  the  adjudication,  or  of  any  other 

matter  or  thing,  in  the  past  tense  instead  of  iu  the 
present; 

(b)  The  punishment  imposed  being  less  than  the  punish- 

ment by  law  assigned  to  the  offence  stated  in  the 
conviction  or  order,  or  to  the  offence  whicfh  appears 
by  the  depositions  to  have  been  committed; 

(c)  The  omission  to  negative  circiunstauces,  the  existence 

of  which  would  make  the  act  complaint  of  lawful, 
whether  such  circumstances  are  stated  by  way  of 
exception  or  otherwise  in  the  section  under  which 
the  offence  is  laid,  or  are  stated  in  anotlier  section. 
2.  Nothing  in   this  section  contained  shall  be  construed  to 

restrict  the  generality  of  the  wording  of  tlie  last  preceding 

section. 

Origin]— Sec.  890,  Code  of  1892;  B.S.C.  1886,  ch.  178,  sec.  80. 

Genenil   order    for  >  sociirity    by    reeoffniumfie   on    certiorarL — Or 
deposit  as  seearity* 

1126.  The  court  having  authority  to  quash  any  conviction, 
order  or  other  proceeding  by  or  before  a  justice  may  prescribe 
by  general  order,  thai  no  motion  to  quash  any  conviction,  order 
or  other  proceeding  by  or  before  a  justice,  brought  before  such 
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court  by  ceriiorari,  shall  be  entertained  unless  the  defendant  is 
shown  to  have  entered  into  a  recognizance  with  one  or  more 
sufficient  sureties,  before  a  justice  or  justices  of  the  county  or 
place  within  which  such  conviction  or  order  has  been  made, 
or  before  a  judge  or  other  officer,  as  may  be  prescribed  by  such 
general  order,  or  to  have  made  a  deposit  to  be  prescribed  in  like 
manner,  with  a. condition  to  prosecute  such  writ  of  certiorari 
at  his  own  costs  and  charges,  with  effect,  without  any  wilful  or 
affected  delay,  and,  if  ordered  so  to  do,  to  pay  the  person  in 
whose  favour  the  conviction,  order  or  other  proceeding  is  affiimed, 
his  full  costs  and  charges  to  be  taxed  according  to  the  course 
of  the  court  where  such  conviction,  order  or  proceeding  ii 
affirmed. 

Origin^— 49  Vict.,  Can.,  ch.  49,  sec.  9;  sec.  892,  Code  of  1892. 
Enforcing  recognizance  on  certiorar%] — See  sec.  1096. 
Crown  Bules  as  to  certiorari} — Code  sec.  576. 

No  procedendo  necessary  on  discharge  of  motion  to  qoasb. 

1127.  If  a  motion  or  rule  to  quash  a  conviction,  order  or 
other  proceeding  is  refused  or  discharged,  it  shall  not  be  neces- 
sary to  issue  a  writ  of  procedendo,  but  the  order  of  the  court 
refusing  or  discharging  the  application  shall  be  a  sufficient 
authority  for  the  registrar  or  other  officer  of  the  court  forth- 
with to  return  the  conviction,  order  or  proceeding  to  tlie  court 
or  justice  from  which  or  whom  they  were  removed,  and  for  pro- 
ceedings to  be  taken  thereon  for  the  enforcement  thereof,  as  i^ 
a  procedendo  had  issued,  which  shall  forthwith  be  done. 

Origin]— Bee.  895,  Code  of  1892;  B.S.C.  1886,  ch.  178,  sec;  98."   ' 

Directing  further  proceedings  in  other  cases] — See  Code  sec.  1120; 
R.  V.  Ziokriek,  11  Man.  R.  452;  R.  y.  Harrison,  15  O.L.B.  2ai. 

Conviction,  etc^  not  set  aside  for  want  of  proof  of  order  in  eonnell, 
proclamation,  etc— Pabllefttion  in  Canada  Ooaretle^-^udieial 
notiee. 

1128.  No  order,  conviction  or  other  proceeding  made  by 
any  justice  or  stipendiary  magistrate  shall  be  quashed  or  set 
aside,  and  no  defendant  shall  be  discharged,  by  reason  of  any 
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objection  that  evidence  has  not  been  given  of  a  proclamation  or 
order  of  the  Governor  in  Council,  or  of  any  rules,  regulations, 
or  by-laws  made  by  the  Governor  in  Council  in  pursuance  of 
a  statute  of  Canada,  or  of  the  publication  of  such  proclamation, 
order,  rules,  regulations  or  by-laws  in  the  Canada  Gazette. 

2.  Such  proclamation,  order,  rules,  regulations  and  by-laws 
and  the  publication  thereof  shall  be  judicially  noticed. 

Origin]— Sec.  894,  Code  of  1892;  51  Vict.,  Can.,  ch.  45,  sec.  10. 
Judicial  notice} — See  also  sees.  17  and  18  of  the  Canada  Evidence 
Act,  B.S.C.  1906,  ch.  145. 

ConTkUon  Dot  to  be  set  aside  for  defect  In  form, 

1129-  Whenever  it  appears  by  any  conviction  made  by  a 
justice  or  stipendiary  magistrate  that  the  defendant  has  ap- 
peared and  pleaded,  and  the  merits  have  been  tried,  and  the 
defendant  has  not  appealed  against  the  conviction,  where  an 
appeal  is  allowed,  or  if  appealed  against,  the  conviction  has 
been  affirmed,  such  conviction  shall  not  afterwards  be  set  aside 
or  vacated  in  consequence  of  any  defect  of  form  whatever,  but 
tlie  construction  shall  be  such  a  fair  and  literal  construction  as 
will  be  agreeable  to  the  justice  of  the  case. 

OW^n]— Sec.  896,  Code  of  1892;  B.S.C.  1886,  ch.  178,  sec.  94. 

•*  Defects  of  form  "  cured  if  merits  have  been  tried  and  defendant 
has  not  appealed] — Sec.  1129  has  reference  to  certiorari  proceedings. 
B.  V.  Hostyn,  1  W.L.R.  113.    Compare  sees.  1121-1124,  1132. 

Validation  of  proeeedtegs  under  Snuniary  Trials  Part  notwith* 
standing  want  of  form. 

1130.  No  conviction,  sentence  or  proceeding  under  Part 
XVI  shall  be  quashed  for  want  of  form;  and  no  warrant  of 
commitment  upon  a  conviction  under  the  said  Part  shall  be 
held  void  by  reason  of  any  defect  therein,  if  it  is  therein  alleged 
that  the  offender  has  been  convicted  and  there  is  a  good  aud 
valid  conviction  to  sustain  tlie  Sinaes 

Origin]— Bee.  800,  Code  of  1892;  R.S.C.  1886,  ch.  176,  sec.  24. 

Defects  of  form  in  summary  trial  proceedings] — This  section  is  suffi- 
cient in  its  terms  to  cover  even  so  serious  a  defect  as  the  absence  of 
the  signature  and  seal  of  one  of  the  two  justices,  if  there  is  a  valiii 
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conviction  in.  other  reepectfi.  B.  v.  James  (1915)  9  W.W.B.  235|  9  AX.B. 
C6,  25  Can.  Cr.  Gas.  23.  A  defective  commitment  is  not  cured  by  sec. 
1130  if  it  recites  a  conviction  invalid  on  its  face;  B.  v.  Gibson,  29  Ont. 
B.  660.  An  omission  to  state  in  the  conviction  that  the  accused  con- 
sented to  summary  tral  in  a  case  where  such  consent  was  essential  to 
the  jurisdiction,  has  been  held  to  be  a  matter  of  form  curable  by  this 
section  if,  in  fact,  the  consent  was  given.  B.  v.  Burtress,  3  Can.  Cr. 
Cas.  536.  And  the  use  of  the  information  as  a  "  charge  in  writing  "  if 
n  defect  at  all  is  one  of  form  only.  B.  v.  McLeod,  39  N.S.B.  108;  and 
see  B.  V.  Gill,  18  O.L.B.  234,  14  Can.  Cr.  Cas.  294;  B.  v.  Wong  Joe, 
[1918]  3  W.W.B.  672  (B.C.). 

No  action  against  offielal  when  eonTletlon  qnashed. 

1131.  If  an  application  is  made  to  quash  a  conviction,  order 
or  other  proceeding  made  or  had  hy  or  before  a  justice  or 
stipendiary  magistrate,  on  the  ground  that  such  justice  or 
stipendiary  has  exceeded  his  jurisdiction,  the  court  or  judge 
to  which  or  whom  the  application  is  made,  may,  as  a  condition 
of  quashing  the  conviction,  order  or  other  proceeeding,  if  the 
court  or  judge  thinks  fit  so  to  do,  provide  that  no  action  shall 
be  brought  against  the  justice  or  stipendiary  by  or  before  whom 
such  conviction,  order  or  other  proceeding  was  made  or  had, 
or  against  any  officer  acting  thereunder  or  under  any  warrant 
is.sued  to  enforce  any  such  conviction  or  order. 

OnginJ — Compare  sec.  891,  Code  of  1892. 

"  As  a  condition  of  quashing  the  conviction  "] — The  protection  order 
under  sec.  1131  can  be  made  only  in  a  proceeding  in  which  the  conviction 
is  being  quashed.  In  habeas  corpus  proceedings  in  Ontario  an  order 
for  discharge  ex  dehito  justitice  could  not  be  accompanied  by  an  order 
for  protection,  unless  the  conviction  was  before  the  court  for  review. 
B.  v.  Lowery,  (1907)  15  O.L.B.  182,  13  Can.  Cr.  Cas.  105;  B.  v.  Peart, 
7  O.W.N.  126;  and  see  B.  v.  Tunnheim,  [1919]  1  W.W.B.  480  (Sask.). 
But  protection  might  be  granted  when  the  conviction  itself  came  up  on 
a  motion  to  quash  and  not  merely  on  a  certiorari  in  aid  of  the  habeas 
corpus.  Meanwhile  the  conviction,  if  valid  on  its  face,  would  be  avail- 
able in  defence  of  an  action  brought  against  the  magistrate  or  officer. 

A  protection  order  was  refused  under  the  special  circumstances  set 
out  in  B.  V.  Hackam,  15  O.W.N.  190  and  345. 

**  As  a  condition  of  quashing  **'\ — In  B.  v.  Momingstar,  11  O.L.B. 
318,  the  view  was  taken  that  the  applicant  might  reject  the  condition 
and  that,  in  that  event,  the  order  would  be  for  dismissal  of  the  certiorari, 
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Public  woriis. — ProceedfniTB  relftting  to  Part  HI  net  toM  for  defect 
of  form. 

1132.  No  action  or  other  proceeding,  warrant,  judgment, 
order  or  other  instrument  or  writmg,  authorized  by  any  pro- 
visions of  Part  XII  relating  to  Part  III  or  necessary  to  carry 
out  its  provisions,  shall  be  held  void  or  be  allowed  to  fail  for 
defect  of  form. 

Origin]— R.S.C.  1886,  ch.  151,  sec.  23. 
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PART  XXIII. 


RETURNS. 


Quarterly  returns  of  summary  couTlctlons  by  Justices. 

1133.  Every  justice  shall,  quarterly,  on  or  before  the  second 
Tuesday  in  each  of  the  months  of  March,  June,  September  and 
December  in  each  year,  make  to  the  clerk  of  the  peace  or  other 
proper  oflScer  of  the  court  having  jurisdiction  in  appeal,  as 
herein  provided,  a  return  in  writing,  under  his  hand,  of  all 
convictions  made  by  him,  and  of  the  receipt  and  application  by 
him  of  the  moneys  received  from  the  defendants. 

2.  Such  return  shall  include  all  convictions  and  other  matters 
not  included  in  some  previous  return,  and  shall  be  in  form  75- 

3.  If  two  or  more  justices  are  present,  and  join  in  the  con- 
viction, they  shall  make  a  joint  return. 

4.  Every  justice,  to  whom  any  such  moneys  are  afterwards 
paid,  shall  make  a  return  of  the  receipt  and  application  thereof, 
to  the  court  having  jurisdiction  in  appeal  as  hereinbefore  pro- 
vided, which  shall  be  filed  by  the  clerk  of  the  peace  or  the  proper 
officer  of  such  court  with  the  records  of  his  oflBce. 

5.  In  the  province  of  Prince  Edward  Island  such  return  shall 
be  made  to  the  clerk  of  the  court  of  assize  of  the  countv  in 
which  the  convictions  are  made,  and  on  or  beforp  the  fourteenth 
day  next  before  the  sitting  of  the  said  court  next  after  such 
convictions  are  so  made. 

6.  Every  such  return  shall  be  made  in  the  district  of  Nipis- 
sing,  in  the  province  of  Ontario,  to  the  clerk  of  the'peafc*«  for 
the  county  of  Renfrew,  in  the  said  province. 

Origin]— Sec.  902,  Code  of  1892;  B.S.C.  1886,  ch.  178,  sec.  99. 
"'Every  justice  **1 — See  definition  in  sec.  2   (18). 
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Ifegrlect  or  false  return  or  taking  unlawful  fees.— Penaltj^— Dis- 
position of  penalty. 

1134.  Every  justice,  before  whom  any  conviction  takes  place, 
or  who  receives  any  such  moneys,  who  neglects  or  refuses  to 
make  such  return  thereof,  or  wilfully  makes  a  false,  partial  or 
incorrect  return,  or  wilfully  receives  a  larger  amount  of  fees 
than  by  law  he  is  authorized  to  receive,  and  every  justice  who 
upon  or  in  connection  with,  or  under  colour  or  pretense  of,  any 
information,  complaint  or  judicial  proceeding  or  inquiry  had  or 
taken  before  him,  wilfully  exacts,  receives,  appropriates  or  re- 
tains any  fees,  moneys  or  payments  which  he  is  not  by  law 
authorized  to  receive  or  to  be  paid,  shall  incur  a  penalty  of 
eighty  dollars,  together  with  costs  of  suit,  in  the  discretion  of 
the  court,  which  may  be  recovered  by  any  person  who  sues  for 
the  same  by  action  of  debt  or  information  in  any  court  of  record 
in  the  province  in  which  such  return  ought  to  have  been  or  is 
made. 

2.  One  moiety  of  such  penalty  shall  belong  to  the  person 
suing,  and  the  other  moiety  to  His  Majesty  for  the  public  uses 
of  Canada. 

3.  Nothing  in  this  section  shall  have  the  effect  of  preventing 
any  person  aggrieved  from  prosecuting,  by  indictment,  any 
justice,  for  any  offence,  the  commission  of  which  would  have 
subjected  him  to  indictment  immediately  before  the  first  day 
of  July,  1893. 

Origin] — 4  Edw.  VII,  Can.,  ch.  9,  sec.  1;  sees.  902  and  905,  Code 
of  1892;  B.S.C.  1886,   ch.  178,  sees.  100,  101,  105. 

**  WUfnUy  exacts,  receives,**  etc.] — A  '*  wUf ul"  receiving  is  an  in 
tentional  receiving  with  knowledge  that  he  is  not  legally  entitled. 
McGillivray  v.  Muir  (1903)  7  Can.  Cr.  Cas.  360,  6  O.L.R.  154;  R,  v. 
Tisdale,  20  U.C.Q.B.  272;  R.  v.  Graham,  2  O.W.N.  306,  17  Can.  Cr. 
Cas.  264;  Parsons  v.  Crabbe,  31  U.C.C.P.  151. 

Public  worksc— Betum  by  Justice  of  certificates  under  Part  III. 

1135.  When  any  certificate  is  granted  under  sec  118  of  this 
Act,  the  justice  granting  it  shall  forthwith  make  a  return  thereof 
to  the  proper  officer  in  the  county,  district  or  place  in  which 
such  certificate  has  been  granted  for  receiving  returns  under  this 
Tart. 
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2.  On  default  of  .  making  such  return  within  niwety  daya 
after  a  certificate  is  granted,  the  justice  i^hall  be  liable,  on 
summary  conviction,  to  a  penalty  of  not  nwre  than  ten  dollars. 

Origin^— Sec,  105,  Code  of  1892. 
Permits  to  carry  wecepons"] — See  sec.  118. 

Public  works.— Monthlj  returns  under  Part  IIL 

1136.  Every  commissioner  under  Part  III  of  this  Act  shall 
make  a  monthly  return  to  the  Secretary  of  State  of  all,  weapoijp 
delivered  to  him,  and  by  him  detained  under  Part  III, . 

Ori^w]— R.8.C.  1886,  ch.  151,  sec.  12 

Posting  np  of  retnms* — €opj  of  returns  lo  Minister  of  Finance. 

1137.  The  cjerk  of  the  peace  of  the  district  or  county  to 
w'hom  returns  under  this  Part  are  made,  or  the  proper  officer, 
other  than  the  clerk  of  the  peace,  to  whom  such  returns  are 
made,  shall,  within  seven  days  after  the  adjournment  of  the 
then  next  ensuing  general  or  quarter  sessions,  or  of  the  term 
or  sitting  of  such  other  court  having  jurisdiction  in  appeal  as 
aforesaid,  cause  the  said  returns  to  be  posted  up  in  the  court- 
house of  the  district  or  county,  and  also  in  a  conspicuous  place 
in  the  oflSce  of  such  clerk  of  the  peace,  or  other  proper  officer, 
for  public  inspection,  and  the  same  shall  continue  to  be  so 
posted  up  and  exhibited  until  the  end  of  the  next  ensuing 
general  or  quarter  sessions  of  the  peace,  or  for  the  term  or 
sitting  of  such  other  court  as  aforesaid. 

2.  For  every  schedule  so  made  and  exhibited  by  such  clerk  or 
oflScer,  he  shall  be  allowed  such  fee  as  is  fixed  by  competent 
authority. 

3.  Such  clerk  of  the  peace  or  other  officer  of  each  district  or 
county,  within  twenty  days  after  the  end  of  each  general  or 
quarter  sessions  of  the  peace,  or  the  sitting  of  such  court  as 
aforesaid,  shall  transmit  to  the  Minister  of  Finance  a  true  copy 
of  all  such  returns  made  within  his  district  or  county. 

Origin]— Sec.  903,  Code  of  1892;  R.S.C.  1886,  ch.  178,  sec.  104. 
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Mistake  Bot  to  TJtfaite  return. 

1138.  No  return  purporting  to  be  made  by  any  justicje  under 
this  Act  shall  be  vitiated  by  the  fact  of  its  including,  by  mis- 
take, any  convictions  or  orders  had  or  made  before  him  in  any. 
matter  over  which  any  provincial  legislature  has  exclusive  juris- 
diction, or  with  respect  to  which  he  acted  under  the  authority 
of  any  provincial  law. 

Origin}— See,  906,  Code  of  1892;  E.S.C.,  ch.  178,  sec.  106. 

^Thefts  hj  Juveniles  not  over  16«^Betam8  under  Part  XYTL 

1139.  Every  clerk  of  the  peace  or  other  proper  officer  shall 
transmit  to  the  Minister  of  Agriculture  a  quarterly  return  of 
the  names  of  offenders,  the  offences  and  punishments  mentioned 
in  «on<viction8  transmitted  to  him  under  Part  XVII  of  tbi>' 
Act. 

On^w]~-Sec.  823,  Code  of  1892;  E.S.C.  1886,  ch.  177,  aec  19. 
Theft  by  juvenUesl—See  Part  XVII   (sees.  800-821). 
"  Other  proper  officer  *'J — See  Code  sec.  816. 
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PART  XXIV. 

LIMITATION  OF  ACTIONS. 

Prosecutions  for  Crimes, 

I  limitation  of  time  for  prosecutions  for  certain  offences. 

1140.  No  prosecution  for  an  offence  against  this  Act,  or 
action  for  penalties  or  forfeiture,  shall  be  commenced, — 

(a)  after  the  expiration  of  three  years  from  the  time  of  its 

commission  if  such  offence  be 

(i)  treason,  except  treason  by  killing  His  Majesty,  or 
where  the  overt  act  alleged  is  an  attempt  to 
injure  the  person  of  His  Majesty — sec.  74, 

(ii)  treasonable  offences — sec.  78, 

(iii)  any  offence  against  Part  VII  relating  to  tlie 
fraudulent  marking  of  merchandise;  or, 

(b)  after  the  expiration  of  two  years  from  its  commission 

if  such  offence  be 
(i)  a  fraud  upon  the  government — ^sec.  158,' 
(ii)  a  corrupt  practice  in  municipal  affairs — sec-  161, 
(iii)  unlawfully  solemnizing  marriage — sec.  311;  or. 

(c)  after  the  expiration  of  one  year  from  its  commission 

if  such  offence  be 
(i)  opposing  reading  of  Biot  Act  and  continuing  to- 
gether after  proclamation — sec.  92, 
(ii)  refusing  to  deliver  weapon  to  justice — sec.  126, 
(iii)  coming  armed  near  public  meeting — sec.  127, 
(iv)  lying  in  wait  near  public  meeting — sec.  128, 
(v)  seduction  of  girl  under  sixteen — sec.  211, 
(vi)  seduction  under  promise  ^^  marriage — sec.  212, 
(vii)  seduction  of  a  warc^  et^p\oyee — feee.  213, 

(viii)  parent  or  guardiau  ^        wtv^S  defilement  of  givl 
-sec.  215,  ^XO^ 
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(ix)   unlawfully  defiling  women,  procuring,  etc. — sec. 

216, 
(x)   householders    permitting   defilement   of   girls  on 
their  premises — sec.  217;  or, 
Xd)  after  the  expiration  of  six  months  from  its  commission 
if  the  offence  be 
(i)  unlawful  drilling — sec.  98, 
(ii)  being  unlawfully  drilled — sec.  99, 
(iii)  having  possession  of  offensive  weapons  for  pur- 
poses dangerous  to  the  public  peace — sec.  115, 
(iv)  proprietor  of  newspaper  publisljiug  advertisement 
offering  reward  for  recovery  of  stolen  property 
— sec.  183,  par.  (tZ) ;  or, 
(e)  after  the  expiration  of  three  months  from  it^  commis- 
sion if  the  offence  be 
(i)  cruelty  to  animals — sees.  542  and  543, 
(ii)   railways  and  vessels  violating  provisions  relating 

to  conveywice  of  cattle — sec.  544, 
(iii)   refusing  peace  officer  or  constable  admission- 
sec.  545;  or, 
(/)  after  the  expiration  of  one  month  from  its  commis- 
sion   if   the   offence   be   improper   use   of   offensive 
weapons  under  sees.  116  and  118  to  124,  inclusive. 

2.  No  person  shall  be  prosecuted,  under  the  provisions  of  sa*. 
74  or  78  of  this  Act,  for  any  overt  act  of  treason  expressed  or 
declared  by  open  and  advised  speaking  unlesis  information  of 
such  overt  act,  and  of  the  words  by  which  the  same  was  ex- 
pressed or  declared,  is  given  upon  oath  to  a  justice  within  six 
days  after  the  words  are  spoken  and  a  warrant  for  the  apprehen- 
sion of  the  offender  i«  issued  within  ten  days  after  such  informa- 
tion is  given. 

Origin]— Sec.  551,  Code  of  1892. 

Time  limit  for  prosecution  in  certain  cases] — Where  there  is  an  in* 
formation  before  a  ma^strate  that  is  the  commencement  of  the  prose- 
cution. B.  V.  Smith  (1862)  L.  &  C.  131,  9  Cox  C.C.  110;  B.  v.  O'Connor 
(1913)  8  Cr.  App.  R.  167;  R.  v.  Brown  (1913)  8  Cr.  App.  B.  173; 
Thorpe  V.  Priestnell  [1897]  1  Q.B.  159;  Radcliffe  v.  Bartholomew  [1892] 

1  Q.B.  161,  61  L.J.M.C.  63;  R.  v.  Lennox,  34  U.CQ.B.  28;  B.  v.  8. , 

[1919]   1  W.W.B.  977   (Sask.). 
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Where  there  is  no  statutory  provision  such  as  is  here  contained 
for  certain  offences,  a  prosecution  by  indictment  is  not  barred  by 
]apse  of  time;  R.  v.  Sovereen,  20  Can.  Cr.  Cas.  103;  even  where  sum- 
mary proceedings  under  Part  XV  for  the  same  offence  would  have  been 
barred  under  sec.  1142.  R.  v.  Edwards,  2  Can.  Cr.  Cas.  96^  29  Ont.  R; 
451;  R.  V.  Coolen,  36  N.aR.  510,  7  Can.  Cr.  Cas,  522;  R.  v.  Lougheed, 
8  Can.  Cr.  Cas.  184;  R.  v.  Mums,  17  Can.  Cr.  Cas.  285,  22  O.L.R..227; 
n,  V.  Lartie,  25  Can.  Cr.  Cas.  300. 

If  an  indictment  can  be  preferred  without  a  preliminary  enquiry 
before  the  magistrate,  ex.  gr.  by  leave  of  the  Attorney-General  or  of 
tlie  presiding  judge  (Code  see.  878),  or  a  charge  in  lieu  of  indictment 
in  provinces  which  have  no  grand  jury  system  (Code  sec.  873a),  and  that 
course  is  followed,  then  the  prosecution  is  deemed  to  commence  when 
8uch  indictment  or  charge  is  preferred.  See  R.  v.  Parker,  9  Cox  475, 
L.  &  C.  459 ;  33  L.J.M.C.  135. 

Sec.  1140  imposes  a  limitation  on  the  prosecution  under  sec.  213  for 
the  offence  of  seduction  of  a  ward  or  of  an  employee  but  not  upon  the 
prosecution  for  seduction  of  a  step-child  or  foster  child  of  the  accused, 
no  corresponding  amendment  having  been  made  to  sec.   1140  on  the 

amendment  of  sec.  213  to  include  the  latter  offence.    R.  v.  S. [1919] 

1  W.W.R.  977  (Sask.) ;  1917  Can.  Stat.,  ch.  14,  sec.  2. 

Time  for  suing  elalm  for  penalty  or  forfeiture. 

1141.  No  action,  suit  or  information  shall  be  brought  or 
laid  for  any  penalty  or  forfeiture  under  any  Act,  except  within 
two  years  after  the  cause  of  action  arises  or  after  the. offence 
for  which  such  penalty  or  forfeiture  ie  imposed  is  committed, 
unless  the  time  is  otherwise  limited  by  any  Act  or  by  law. 

Origin]— Sec.   930,   Code  of  1892;    R.S.C.   1886,   ch.   180,  sec.   5. 

Action f  suit  or  information  for  any  penalty  or  forfeiture] — Punish- 
ments imposed  for  indictable  offences  are  not  included  in  this  limita- 
tion; R.  V.  RUiott,  9  O.L.R.  648,  9  Can.  Cr.  Cas.  505;  nor  the  penalty 
or  fine  which  may  be  imposed  on  summary  conviction,  which  latter  is 
dealt  with  by  sec.  1142. 

Penalties  concerning  the  importation  and  emplo3rment  of  aliens 
mentioned  in  1  Edw.  VII,  c.  13,  s.  1,  have  been  held  to  be  subject  to 
this  prescription  of  two  years.  Montreal  Harbour  Commissioners  v. 
Itecorder's  Court,  8  Que.  P.R.  63. 

Criminal  informations] — See  Archbold,  Quarter  Sess.,  5th  ed.,  292; 
Attorney-General  v.  Radloff,  10  Ex.  84,  23  L.J.  Ex.  240. 

Limitation  of  time  In  summary  eonvlctlon  matters. 

1142-  In  the  case  of  any  offence  punishable  on  summary 
conviction,  if  no  time  is  specially  limited  for  making  any  com- 
plaint, or  laying  any  information,  in  the  Aot  or  law  relating  to 
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the  particular  case,  the  complaint  shall  be  made,  or  the  informa- 
tion laid,  within  six  months  from  the  time  when  the  matter 
of  the  complaint  or  information  arose,  except  in  the  Northwest 
Territories  and  the  Yukon  Territory,  in  all  which  Territories 
the  time  within  which  such  complaint  may  be  made  or  such 
information  laid  shall  he  twelve  months  from  the  time  when 
the  matter  of  the  complaint  or  information  arose. 

On>ittJ— Sec  841,  Code  of  1892;  61  Vict.,  Can.,  ch.  6,  see.  9;  6-7 
Bdw.  VIX,  ch.  8,  see,  Z;  52  Vict,  Can.,  eh.  45,  sec.  5. 

Time  limitation  for  summary  convietian  proaecations} — Summarj 
conTietion  pxoeeedings  will  be  barred  under  sec.  1142,  although  the 
offence  may  be  one  for  which  there  is  an  alternative  procedure  by  in- 
dictment which  is  not  affected.  R.  v.  Lartie,  25  Can.  Cr.  Cas.  300; 
K.  V.  Edwards,  29  Ont.  R.  451;  R.  v.  McKinnon,  3  O.L.R.  508. 

Faulta  of  procedure  may  generaUy  be  waived  by  the  person  affected 
by  them.  These  are  irregularities,  and  if  one  who>  may  insist  on  them 
waives  them,  submits  to  the  judge,  and  takes  his  trials  it  is  afterwards 
too  late  for  him  to  question  the  jurisdiction  which  he  might  have  ques- 
tioned at  the  time.  It  would  be  otherwise  if  jurisdiction  had  not 
existed  ab  initio  as,  for  example,  if  the  offence  had  been  prescribed 
when  the  complaint  has  ^f^  sMforu-  t«;>  in  that  case  the  presence  of 
the  accused  would  not  be  sufficient  to  give  jurisdiction  to  the  Iribvnal ; 
but  it  is  otherwise  when  the  question  is  about  a  mere  irregularity  of 
procedure.  R.  v.  Kay,  ex  parte  Le  Blanc,  41  N.B.R.  99,  21  Can.  Cr.  Cas 
221;  Dlxoii  v.  Wells,  25  Q.B.D.  249,  255,  17  Cox  48,  59  L.J.M.C.  116; 
Bedard  v.  The  King,  26  Can.  CV.  Cas.  99,  106;  Ex  parte  Dolan,  R.  t. 
Kay,  26  Can*  Cr.  CwB.  171  (N.B.);  R,  v.  Limerick,  ex  parte  Johnson 
(1916)  44  N.B.R.  353;^,  27  Can.  Cr.  Cas.  421. 

An  information  laid  within  the '  time  may  be  so  .radically  defective 
that  it  cannot  be  amended  after  the  limitation  period;  as  where  it 
discloses  no  offence.  R.  v.  Ouertin,  19  Man.  R.  33;  R.  v.  Speed,  20 
Man.  R.  33;  R.  v.  O'Connor,  20  Can.  Cr.  Cas.  75;  R.  v.  Hawthorne,  2 
Can.  Cr.  Cas.  468.  But  if  the  defect  be  one  of  form  only,  the  amend- 
ment may  be  made.  R.  v.  Ayer,  17  O.L.R.  509.  If  the  information  or 
complaint  was  laid  in  time,  the  summons  may  follow  within  a  reasonable 
time  thereafter,  although  tlie  limitation  period  has  elapsed.  R.  v.  Hud- 
gins,  14  O.L.R.  139,  12  Can.  Cr.  Cas.  223;  R.  v.  Peck,  ex  parte  Beal, 
9  E.L.R.  501 ;  R.  v.  Le  Blanc,  21  Can.  Cr.  Cas.  221,  12  E.L.R.  66,  41 
N.B.R.  99. 

A  penalty  on  a  plea  of  guilty  was  supported  without  amendment 
of  the  summary  con^viction  in  JEL  v.  Graves,  Nov.  30,  1918  (N.S.),  where 
the  charge  was  absence  as  a  deserter  from  a  date  long  prior  to 
the  six  months  period,  Mellish,  J.,  favoring  the  view  that  the  plea  and 
punishment  ^ould  on  habeas  corpus  be  assumed  to  relate  only  to  the 
otfienee  within  the  six  months. 
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Actions  aguinM  Peniotti^  AdminMerlng  the  Crimi^^l  fjaio:^ 

Aetions  a^nst  persons  administering  the  eriminal  law. — Limita- 
tion of  tlme«— Yenne.  M  !  if 

1143.  Every  action  and  prosecution  against  any  person  for 
anything  purporting  to  be  done  in  pursuance  of  any  Act  of  the 
Parliament  of  Canada  relating  to  criminal  law,  shall,  unless 
otherwise  provided,  be  laid  and  tried  in  the  district,  county  or 
other  judicial  division,  where  the  act  was  committed,  and  not 
elsewhere,  and  shall  not  be  commenced  except  within  six  nfionths 
next  after  the  act  committed. 

Ort^inj^Sec.  975,  Code  of  1892;  R.S.a  1886,  ch.  185,  sec.  1. 

Legislative  power"] — The  constitutionality  of  the  legislation  con- 
tained in  sees.  1143-1148  has  been  upheld.  Mack  Sing  v.  Smith,  (1908) 
1  Sask.  L.R.  454,  461;  Zimmer  v.  G.T.R.,  19  A.R.  693  (Ont.);  Levesque 
v/  N.B.  Railway,  29  N.B.R.  588. 

Liability  of  police  officers} — ^Police  oonstables  appointed  by  «  miuM- 
cipality  under  statutory  authority  4ox  the  purpose  of  administering  the 
fceaeral  law  of  the  land  are  public  officers  with  suoh  powers  and  duties 
as  the  State  confers  on  them,  rather  than  servttnts  or  ag^ta  of  the 
municipality.  McGleard  v.  City  of  Moneton,  32  S.C.R.  106;  Pon  Yin  v. 
City  of  Edmonton,  (1915)  8  W.W.R.  809  (Alta.).  So,  if  the  wrong 
complained  of  was  not  committed  by  the  police  constable  in  the  exercise 
of  a  duty  imposed  upon  him  by  its  direction  or  authority,  the  muni- 
cipality is  not  liable  under  the  doctrine  of  respondeat  superior.  McOleave 
V.  City  of  Edmonton,  32  8.C.R.  106;  Pon  Yin  v.  Edmonton,  supra. 
Police  constables  are  said  to  be  servants  of  the  Crown  and  acting  in 
the  interests  of  the  public,  and  not  merely  as  servants  of  the  appointing 
authority  or  paymaster,  when  they  are  doing  the  things  prescribed  for 
them  in  the  Criminal  Code.  Pon  Yin  v.  City  of  Edmonton,  8  W.W.R. 
809,  813  (Alta.)»  But  in  carrying  on  their  work  the  police  "must  act 
strictly  within  the  law,  and  will  be  held  liable  personally  for  any  breach 
of  it,  and  cannot  fall  back  on  their  employers  for  indemnity  in  case 
of  a  judgment  against  them  for  damages."  Hyndmani  J.,  in  Pon  Yin 
V.  City  of  Edmonton,  8  W.WJR.  809  at  814. 

Compare  McKenrie  v.  Chilliwhack  15  B.C.R.  256,  14  W.L.R.  €21,  in 
appeal  [19121  A.C.  888,  82  L.J.P.C.  U2;  Nettleton  v.  Prescolt,  16  O.L.R. 
638;  Matson  v.  Leask  [19191  2  W.W.R.  69  (B.C.);  Bowles  v.  Winnipeg 
C1919]  1  W.W.R.  198  (Man.). 

ProUctum  also  under  provincial  law] — Code  sec.  1148. 
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[§1114]  Criminal  Com  (Pabt  XXIV) 

Action  agmiiiflt  person  adnrfnisterlnf  tlie  crlmhuil  law«— Notice  of 
action. 

1144.  Notice  in  writing  of  such  action  and  of  the  cause 
thereof,  shall  be  given  to  the  defendant  one  month  at  least 
before  the  commencement  of  the  action. 

Origin]— Sec.  976,  Code  of  1892;  R.S.C.  1886,  ch.  185,  sec.  2. 

Notice  of  adion] — Similar  legislation  to  that  contained  in  sec  1144 
will  be  found  in  the  statute  law  of  the  various  provinces.  The  pro- 
vincial law  as  to  notice  will,  of  course,  apply  where  the  alleged  illegal 
act  of  the  magistrate  or  other  official  purported  to  be  done  under  a 
provincial  statute.  And  where  the  similar  provincial  legislation  as  to 
notice  of  action  is  not  in  conflict  with  sec.  1144,  it  maj  be  necessaiy 
to  refer  to  both  the  federal  and  the  provincial  law  to  ascertain  the 
full  scope  of  the  protection  afforded  to  persons  administering  the 
criminal  law  as  regards  civil  actions  brought  against  them  for  mis- 
feasance. A  provincial  statute  might  possibly  amplify  this  protectioni 
although  the  province  would  have  no  legislative  power  to  lessen  it  nor 
to  abrogate  any  of  the  provisions  of  the  Criminal  Code  as  to  matters 
dealt  with  by  sees.  1143  to  1147  inclusive,  and  sees.  1149  to  1151.  The 
class  of  action  to  which  sec.  1144  applies  is  an  action  or  prosecution  for 
anything  "purporting  to  be  done  in  pursuance  of  an  Act  of  the  Parlia- 
ment of  Canada."  Sec.  1143.  By  sec.  1148  express  provision  is  made 
that  these  provisions  of  the  Criminal  Code  shall  not  prevent  the  operation 
of  provincial  laws  for  the  protection  of  justices  or  other  officers  from 
vexatious  actions  for  things  purporting  to  be  done  in  the  performance 
of  their  duty. 

If  the  magistrate  or  officer  does  something  quite  outside  of  and 
beyond  his  jurisdiction,  he  will  not  be  entitled  to  notice  of  action. 
Spurrell  v.  Lauder  (1914)  6  W.W.B.  1051;  Agnew  v.  Jobson  (1877)  ir. 
Cox  625,  42  J.P.  424;  Kelly  v.  Barton,  26  Ont.  B.  608,  and  in  appeal 
22  A.B.  (Ont.)  522;  Cook  v.  Leonard,  6  B.C.B.  351;  Mack  Sing  v.  Smith, 
1  Sask.  L.B.  454;  Linden  v.  Brown,  17  A.B.  173  (Ont.);  McGuiness 
V.  Dafoe,  3  Can.'Cr.  Cas.  139,  147,  23  A.R.  704  (Ont.) ;  White  v.  Hamm, 
36  N.B.B.  237;  Friel  v.  Ferguson,  15  U.C.C.P.  584;  Mclver  v.  McOUUv- 
ray,  24  C.L.T.  142,  237,  distinguishing  Mott  v,  Milne,  31  KS.R.  372. 

If  the  act  complained  of  is  based  upon  a  summary  conviction  the 
notice  may  be  given  before  the  conviction  has  been  quashed;  Haylook 
V.  Sparke,  1  E.  &  B.  471,  22  L.J.M.C.  67;  although  the  conviction,  if 
valid  on  its  facoi  might  be  an  answer  until  set  aside.  Gates  v.  Devenish, 
6  U.C.Q.B.  260;  Eastman  v.  Beid,  6  U.C.Q.B.  611.  The  purpose  of  the 
notice  is  to  give  the  defendant  an  opportunity  to  tender  amends.  The 
action  itself  must  be  commenced  within  six  months  after  the  "act  com- 
mitted" (sec.  1143);  and  the  clear  one  month's  notice  must  intervene 
before  the  action  is  commenced   (sec.  1144).     "At  least"  ohe  month 
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means  a  clear  month.  Canadian  Canning  Cq,  v.  Fagan^  12  B.C.B.  23; 
McQueen  v.  Jackson  [1903]  2  K.B.  163,  72  L.J.K.B.  606;  Be  Bailway 
Sleepers  Co.,  29  Ch.D.  204. 

ActioB  against  persoa  admliilsterlng  tbe  crlaifiial  law«— Erideace 
under  the  general  Issue* 

1145.  In  any  such  action  the  defendant  may  plead  the 
general  issue^  and  give  the  provisions  of  this  title  and  the  special 
matter  in  evidence  at  any  trial  had  thereupon. 

OW^tn]— 6ec.  977,  Code  of  1892;  B.S.C.  1886,  eh.  185,  see.  3;  11-12 
Vict.,  Imp.,  ch.  44,  see.  10. 

.     * ' 
Tender   or   pajment   Into   court   In    such  action. 

1146.  No  plaintiff  shall  recover  in  any  such  action  if  tender 
of  suflRcient  amends  is  made  before  such  action  brought,  or  if  a 
sufficient  sum  of  money  is  paid  into  court  by  or  on  behalf  of 
the  defendant  after  audi  action  brought. 

Origin]— Sec.  978,  Code  of  1892;  R.S.C.  1886,  ch.  185,  sec.  4;  11-12 
Vict.   (Imp.),  ch.  44,  sec.  11. 


Judgment  If  action   not  brought  In  time,  etc — Costs.— ^o  costs 
unless  action  approved  by  Judge. 

1147.  If  such  action  is  commenced  after  the  time  limited 
as  aforesaid  for  bringing  the  same,  or  is  brought  or  the  venue 
laid  in  any  other  place  than  as  aforesaid,  a  verdict  shall  be  found 
or  judgment  shall  be  given  for  the  defendant;  and  thereupon, 
or  if  the  plaintiff  becomes  non-suit  or  discontinues  any  such 
action  after  issue  joined,  or  if  upon  demurrer  or  otherwise 
judgment  is  given  against  tlie  plaintiff,  the  defendant  shall,  in 
the  discretion  of  the  court,  recover  his  full  costs  aa  between 
solicitor  and  client,  and  shall  have  the  like  remedy  toi  the  same 
as  any  defendant  has  by  law  in  other  cases. 

2.  Although  a  verdict  or  judgment  is  given  for  the  plaintiff 
in  any  such  action,  such  plaintiff  shall  not  have  costs  against 
the  defendant,  unless  the  judge  before  whom  the  trial  is  had 
certifies  his  approval  of  the  action. 

Origin]— Sec.  979,  Code  ot  1892;  R.B.C.  1886,  ch.  185,  sec.  5. 
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i:  8 1148]  Criminal  Code  (Part  XXIV) 

Other  protecting  Acts  remidn. 

1148.  Nothing  herein  shall  prevent  the  eflfec't  of  an}'  Act  in 
force  in  any  province  of  Canada,  for  the  protection  of  justices 
or  other  officers  from  vexations  actions  for  things  purporting  to 
be  done  in  the  performance  of  their  duty. 

Ort^in]— Sec.  080,  Code  of  1892;  R.S.C.  1886,  ch.  185,  see.  8. 
Provincial  law  as  to  vexatuMU  actions  against  justices  and  public 
officers] — See  note  to  sec.  1144. 

Preserring  tlic  peace  Bear  pmbllc  works.— Actions  nnder  Part  IIL 
— ^Limitation.— Yenne. — £TldeBce  nnder  general  lss«e. — Costs 

1149.  Every  action  brought  against  any  commissioner  under 
Part  III  of  this  Act  or  any  justice,  constable,  peace  officer  or 
other  person,  for  anything  done  in  pursuance  of  the  said  Part, 
shall  be  commenced  within  six  months  next  after  the  alleged 
cause  of  action  arisen;;  and  the  venue  shall  be  laid  or  the  action 
instituted  ijQ  the  district  or  county  or  place  where  the  cause  of 
action  arose ;  and  the  defendant  may  plead  the  general  issue  and 
give  this  Act  and  the  special  matter  in  evidence. 

2.  If  such  action  is  brought  after  the  time  limited,  or  the 
venue  is  laid  or  the  action  brought  in  any  other  district,  county 
or  place  than  in  this  section  prescribed,  the  judgment  or  verdict 
shall  be  given  for  the  defendant;  and  in  such  case,  or  if  the 
judgment  or  verdict  is  given  for  the  defendant  on  the  merit*?, 
or  if  the  plaintiff  becomes  non-suited  or  discontinues  after 
appearance  is  entered,  or  has  judgment  rendered  against  him  on 
demurrer,  the  defendant  shall  be  entitled  to  recover  double  costs- 

Origin]— B.8.C.  1886,  ch.  151,  sec.  24. 

Preservation  of  the  peace  near  public  works] — See  sees.  142-154. 

Justice  making  false  retnrn.— Extorting  Illegal  fees. — Actions  for 
penalties  nnder  sec  1134«— Limitntlon.— Tenne. — Costs. 

1150.  All  actions  for  penalties  arising  under  the  provisions 
of  sec.  1134  shall  be  commenced  within  six  months  next  after 
the  cause  of  action  accrues,  and  the  same  shall  be  tried  in  the 
district,  county  or  place  wherein  such  penalties  have  been  in- 
curred; and  if  a  verdict  or  judgment  passes  for  the  defendant, 
or  the  plaintiff  becomes  non-suit,  or  discontinues  the  action 
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after  issue  joined,  or  if,  upon  demurrer  or  otherwise,  judgment 
is  given  against  the  plaintiff,  the  defendant  shall,  in  the  discre- 
tion of  the  court,  recover  his  costs  of  suit,  as  between  solicitor 
and  client,  and  shall  have  the  like  remedy  for  the  same  as  any 
defendant  has  by  law  in  other  cases. 

Origin]— Sec.  904,  Code  of  1892;  B.S.G.  1886,  ch.  178,  sec.  102. 
Justice's  neglect  to  make  returns] — See  Code  sec.  1134. 
Justice  taking  unlawful  fees] — See  Oode  see.  1134. 
False  return  under  see.  1133] — See  Code  sec.  1134. 

Case  stated  by  Justice  In  summary  eonTletlon  matter.--Jastlce  not 
liable  for  enforcement  of  eonvletlon  as  affirmed  or  amended. 

1151.  No  action  or  proceeding  shall  be  commenced  or  had 
against  a  justice  for  enforcing  a  conviction,  order  or  determina- 
tion affirmed,  amended  or  made  by  the  court  under  sec.  765. 

Origin] — Sec.  900,  Code  of  1892;  53  Viet,  Can.,  ch.  37,  see.  28. 
Stated  case  an  points  of  law  on  summary  conviction] — See  sees. 
761-769. 
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PART  XXV. 

FORMS. 

Statatory  forms  yalidatedir— Yariatioiu 

1152.  The  several  forms  in  this  Part,  varied  to  suit  the 
case,  or  forms  to  the  like  effect,  shall  he  deemed  good,  valid  and 
suflScient  in  the  cases  thereby  respectively  provided  for;  and 
may,  when  made  for  one  class  of  officials,  be  varied  so  as  to  apply 
to  any  other  class  having  the  same  jurisdiction. 

* 

On^tn]— Sees.  541,  982,  Code  of  1892;  B.8.C.  1886^  eh.  174,  see.  7; 
32-33  Viet.,  Can.,  eh.  30. 

Effect  of  statutory  forms  and  of  variances  therefrom] — This  section 
has  been  held  to  authorize  the  variance  of  Code  forms  53  and  54  in 
such  particulars  as  may  be  necessary  where  warrants  to  the  Hhe  effect 
are  issued  to  enforce  a  judgment  on  appeal  from  justices  instead  of  .the 
summary  conviction  itself  from  which  the  appeal  was  taken.  Collette 
T.  The  King,  16  Can.  Cr.  Cas.  281;  ex  parte  Hilchie,  11  Can.  Cr.  Cas. 
8f>.  The  forms  given  are  not  imperative;  B.  v.  May  (1905)  9  Can.  Cr. 
Cas.  529,  5  O.W.B.  67;  B.  v.  Hamilton,  12  Man.  L.B.  354,  2  Can.  Cr. 
Cas.  390;  and  it  seems  that  a  statutory  notice  will  be  valid  as  being  "td 
the  like  effect "  where  it  states  on  its  face  by  whom  it  is  given,  although 
signature,  as  indicated  in  the  statutory  form,  was  omitted.  B.  v.  Bryson, 
10  Can.  Cr.  Cas.  398. 

In  addition  to  the  special  enactment  here  contained  as  to  the  Code 
forms,  there  is  the  general  provision  of  the  Interpretation  Act,  B.S.C. 
1906,  ch.  1,  sec.  31,  applicable  to  all  Dominion  statutes,  that  "  whenever 
forms  are  prescribed,  slight  deviations  therefrom,  not  affecting  the  sub- 
stance or  calculated  to  mislead,  shall  not  invalidate  them."  . 

Illustrations  appended  to  sections  of  a  statute  should  be  aoeepted 
if  that  can  be  done  as  being  of  relevance  and  value  in  construing 
the  text;  they  should  only  be  rejected  as  repugnant  to  the  section  as 
the  last  resort  of  construction.  Mahomed  v.  Yeoh  [1916]  2  A.C.  575 
As  to  particular  offences,  see  also  the  notes  to  the  Code  section  dealing 
with  the  offenee. 
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[§1162]  Ckiminal  Codb  (Part  XXV) 

Form  1. 
(Section  629.) 

Information  to  obtain  a  Search  Warrant. 

Canada, 
Province   of 
County  of 

The  information  of  A.  B.,  of  in  the  said 

county  (yeoman),  taken  this  day  of  in  the 

year  before  me,  J.  S.,  Esquire,  a  justice  of  the  peace, 

in  and  for  the  district  (or  county,  etc.),  of  ,  who 

says  that  (describe  things  to  be  searched  for  and  offence  in  respect  of 
which  search  is  made),  and  that  he  has  just  and  reasonable  eauBO  to 
suspect,  and  suspects,  that  the  said  goods  and  chattels,  or  some  part 
of  them,  are  concealed  in  the  (dwelling-house,  etc.),  of  C.  D.,  of 
in  the  said  district  (or  county,  etc.),  (here  add  the  causes  of  suspicion, 
whatever  they  may  be) :  Wherefore  (he)  prays  that  a  search  warrant 
may  be  granted  to  him  to  search  the  (dwelling-house,  etc.,)  of  the  said 
C.  D.,  as  aforesaid,  for  the  said  goods  and  chattels  so  stolen,  taken  and 
carried  away  as  aforesaid  (or  as  the  case  may  be). 

Sworn   (or  affirmed)   before  me  the  day  and  year  first  a3>0Te  men- 
tioned, at  in  the  said  county  of 


63-64  V,  c.  46,  form  J. 


J.  S., 
J.  P.,  (name  of  district  or  county,  etc.) 


Form  2. 


(Section  630.) 


Warrant  to  Search. 


Canada, 
Province   of 
County  of 

To  all  or  any  of  thie  constables  and  other  peace  officers  in  the  said 
county  df 
Whereas  it  appears  on  the  oath  of  A.  6.',  of  ,  that  there 

is   reason  to  suspect  that    (describe  things  to   be  searched  for  snd 
offence  in  respect  of  which  search  is  made)  are  concealed  in 
at 

This  is,  therefore,  to  authorize  and  require  you  to  enter  betweea 
the  hours  of  (as  the  justice  shall  direct)  into  the  said  premiMs,  and  to 
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search  for  the  said  things,  and  to  bring  the  same  before  me  or  some 

other  justice. 

Dated  at  ,  in  the  said  county  of 

this  day  of  .  ,  in  the  year 

J«  o»f 

J.  P,j  (fKMiie  of  county^) 
To  of 

55-66  V,  c.  29,  sch.  1,  form  I. 


Form  2A. 
(Section  629a.) 

Canada^ 
Province   of 
County  of 

Whereas   proof   upon   oath   has   this   day   been  made   before  me,   a 
justice  of  the  peace  in  and  for  the  said  county  of  that 

the  name  of  J.  S.  to  the  within  warrant  subscribed  is  of  the  hand- 
writing of  the  justice  of  the  peace  within  mentioned,  I  do  therefore 
hereby  authorize  W.  T.,  who  brings  me  this  warrant,  and  all  other 
persons  to  whom  this  warrant  was  originally  directed  or  by  whom  it 
may  be  lawfully  executed,  and  also  all  peace  officers  of  the  said  county 
of  ,  to  execute  the  same  within  the  said  county 

of 

J*  L., 
J.  P.,  {name  of  county.) 


Form  3. 
(Section  654.) 

Information  and  Complaint  for  an  Indictable  Offence, 

Canada, 
Provinee  of 
County  of 

The  information  and  complaint  of  C.  D.,  of  ,  (yeoTnan), 

taken  this  day  of  ,  in  the  year  , 

before  the  undersigned   {one)   of  His  Majesty's  justices  of  the  peace 
in  and  for  the  said  county  of  ,  who  saith  that 

{etc,  stating  the  offence). 

Sworn    before    {me),    the    day    and    year    first    above    mentioned, 
at 

J.  o»f 

J,  P.,  {name  of  county,) 
55-56  Y,  c.  29,  sch.  1,  form  C. 
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FOBM  4. 

(Section  656.) 

Warrant  to  Apprehend  a  Person  Charged  with  an  Indictable  Offenee 

Committed  on  the  High  Seas  or  Abroad, 

For  ofenoes  committed  on  the  high  seas  the  warrant  may  he  the 
same  as  in  ordinary  eases,  hut  describing  the  offence  to  have  been  com- 
mitted '  on  the  high  seas,  out  of  the  body  of  an;^  district  or  conntj  of 
Canada  and  within  the  jurisdiction  of  the  Admiralty  of  England.' 

For  offences  committed  abroad  for  which  the  parties  may  be  indicted 
in  Cemada,  the  warrant  also  may  be  the  same  as  in  ordinary  oases,  hut 
describing  the  offence  to  have  been  committed  '  on  land  out  of  Canada, 
to  wit:  at  in  the  Kingdom  of  ,  or, 

at  ,  in  the  Island  of  ,  in  the  West  Indies,  or. 

at  ,  in  the  East  Indies/  or  as  the  case  may  he. 

55-56  V,  c.  29,  sch.  1,  form  D. 


FORic  5. 

(Section  658.) 

Summons  to  a  Person  charged  with  an  Indictable  Offence. 

Canada, 
Province    of  , 

County  of 

To  A.  B.,  of  ,    (labourer) : 

Whereas  you  have   this  day  been   charged  before  the  undersigned. 

,  a  justice  of  the  peace  in  and  for  the  said 
county  of  ,  for  that  you  on  ,  at  , 

(stating  shortly  the  offence) :  These  are  therefore  to  command  yon, 
in  His  Majesty's  name,  to  be  and  appear  before  (me)  on  , 

at  o'clock  in  the  (fore)  noon,  at  ,  or  before  saeh 

other  justice  or  justices  of  the  peace  for  the  same  county  of  ,  as 

shall  then  be  there,  to  answer  to  the  said  charge,  and  to  be  further 
dealt  with  according  to  law.     Herein  fail  not. 

Given  under  (my)  hand  and  seal,  this  day  of  ,  in 

the  year  ,  at  ,    in  the  county  aforesaid. 


J.   S.,    [SEAL.] 

J.  P.,  (name  of  county.) 


55-56  V,  c.  29,  sch.  1,  form  E. 
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Fo&M  6. 


(Seetion  659.) 


Warrant  in  the  first  inatoince  to  apprehend  a  Person  charged  with  an 

Indictable  Offence, 

Canada, 
Province   of 
€k>ttnt3r  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  satd 
county  of 

Whereas  A.  B.,  of  ,  (labourer) ^  has  this  day  been  charged 

upon  oath  before  the  undersigned  ,,  a  justice  of  the  peace 

in  and  for  the  said  county  of  ,  for  that  he,  on  , 

at  ,  did   (etc,  stating  shortly  the  offence) :    These  are, 

therefore,  to  command  you,  in  His  Majesty's  name,  forthwith  to  appre- 
hend the  said  A.  B.,  and  to  bring  him  before  (me)  or  some  other  justice 
of  the  peace  in  and  for  the  said  county  of  ,  to  answer 

unto  the  said  charge,  and  to  be  further  dealt  with  according  to  law. 

Given  under  {my)  hand  and  seal,  this  day  of  ,  in 

the  year  ,  at  ,  in  the  county  aforesaid. 


J.  S.,   [SEAL.] 

J,  P.,   (name  of  county.) 


55-56  V,  c.  29,  sch.  1,  form  F. 


(Section  660.) 


Form  7. 


Warrant  when  the  Summons  is  disobeyed. 


Canada, 
Province   of  ' 
Connty  of 

To  all  or  any  of  the  constables  and  other  peace  officers  In  the  said 
eonnty  of 

Whereas  on  the  day  of  ,  (Instant  or  last  past) 

A.  B.,  of  ,  was  charged  before   (me  or  us,)   the  under- 

signed (or  name  the  justice  or  justices,  or  as  the  case  may  be),  (a) 
justice  of  the  peace  in  and  for  the  said  county  of  ,  for  that 

(etc.,  as  in  the  summons)  ;  and  whereas  I  (or  he  the  said  justice  of  the 
peace,  or  we  or  they  the  said  justices  of  the  peace)  did  then  issue  (my, 
our,  his  or  their^  summons  to  the  said  A.  B.,  commanding  him,  in  His 
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Uajesty'a  name,  to  be  and  appear  before  (me)  on  at  o'dotk 

in  the   (fore)  noon,  at  ,  or  before  Buch  other  justice  or 

juHticcB  of  the  peace  as  ehould  then  be  there,  to  answer  to  the  said 
charge  and  to  be  further  dealt  with  according  to  Ian ;  and  whereas 
the  said  A.  B.  has  neglected  to  be  or  appear  at  the  time  and  place 
appointed  in  and  by  the  said  aununona,  although  it  hM  now  bean 
proved  U>  (me)  upon  oath  that  the  said  sammons  was  dulj  aerred  upoo 
the  said  A.  B. :  These  are  therefore  to  command  70U  in  His  Hajest j's 
name,  forthwith  to  apprehend  the  said  A.  B.,  and  to  bring  him  before 
(me)  or  some  other  justice  of  the  pe«ee  in  and  for  the  said  conntj 
of  ,  to  answer  the  said  charge,  and  to  be  further  dealt 

with  according  to  Ian. 

Qiven  under  (my)  hand  and  seal,  this  day  of  ,  in 

the  jear  ,  at  ,  in  the  county   aforesaid. 


53-58  V,  c.  29,  sch.  1,  form  0. 


(Section  662.) 

Endorsement  in  BacJcing  a   Warrant. 

Canada, 
Province   of 
County  of 

Whereas  proof  upon  oath  has  this  daj  been  made  before  me  , 

a  justice  of  the  peace  in  and  for  the  said  connty  of  ,  that 

the  name  of  J.  S.  to  the  within  warrant  suliscrilied,  is  of  Hie  hand- 
writing of  the  justice  of  the  peace  within  mentioned:  I  do  therefore 
hereby  authorize  W.  T.,  who  brings  to  me  this  warrant,  and  all  other 
persons  to  whom  this  warrant  was  originally  directed,  or  hy  whom  it 
may  l>e  lawfully  executed,  and  alao  all  peace  officers  of  the  said  county 
of  ,  to  execute  the  same  within  the  said  last  mentioned 

county. 

QiTen  under  (mjr)  hand  and  seal,  this  day  of  ,  in 

the  year  ,  at  ,  in  the  county  aforesaid. 

J.  L., 


5  5(i  V,  c.  29,  sch.  1,  form  H. 


Forms  [§1162] 

FOBM  9. 

(Section  665.) 

Warrant  to  convex^  "before  a  Justice  of  another  County, 

Canada, 
Province   of 
Connty  of 

To  all  or  any  of  the  constables  and  other  peace  ofScers  in  the  said 
county  of 

Whereas  information  upon  oath  was  this  day  made  before  the  under- 
signed that  A.  B.|  of     ,  ,  on  the  day  of  , 
in  the  year                    ^  at                     ,  in  the  county  of 
{state  the  charge). 

And  whereas  I  have  taken  the  deposition  of  X.  T.  as  to  the  said 
offence. 

And  whereas  the  charge  is  of  an  offence  committed  in  the  county 
of 

This  is  to  command  you  to  convey  the  said   {name  of  accused)^  of 

y  before  some  justice  of  the  last  mentioned  county, 
near  the  above  place,  and  to  deliver  to  him  this  warrant  and  the  said 
deposition. 

Dated  at  ,  in  the  said  county  of  .  , 

this  day  of  .  ,  in  the  year 


J.  S., 
J,  P.,  (name  of  county.) 


To  of 

55-56  V,  c.  29,  sck.  1,  form  A. 


Form  10. 
(Section  666.) 

Beceipt  to  he  given  to  the  Constable  by  the  Justice  for  the  County 

in  which  the  Offence  was  committed. 

Canada, 
Province   of 
County  of 

I,  J.  L.,  a  justice  of  the  peace  in  and  for  the  county  of  , 

hereby  certify  that  W.  T.,  peace  officer  of  the  county  of 
has,  on  this  day  of  ,  in  the  year  , 

by  virtue  of  and  in  obedience  to  a  warrant  of  J.  S.,  Esquire,  a  justice 
of  the  peace  in  and  for  the  county  of  ,  produced  before 
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me  one  A.  B.,  charged  before  the  said  J  S.  with  having  (etc,  stating 
shortly  the  offence)  and  deliyered  him  into  the  custody  of  , 

by  my  direction  to  answer  to  the  said  charge,  and  further  to  be  dealt 
with  according  to  law,  and  has  also  delivered  unto  me  the  said  warrant, 
together  with  the  information  (if  any)  in  that  behalf,  and  the  deposition 
(«)  of  O.  D.  (and  of  )>  ui  the  said  warrant  mentioned,  and 

that  he  has  also  proved  to  me,  upon  oath,  the  handwriting  of  the  said 
J.  S.,  subscribed  to  the  same. 

Dated  the  day  and  year  first  above  mentioned,  at  , 

in  the  said  county  of 


55-56  V,  c.  29,  sch.  1,  form  B. 


J*  Li,f 

J,  P.,  (name  of  county.) 


FOBM   11. 


(Section  671.) 

Bummona  to  a  Witness. 

Canada, 
Province  of 
County  of 

To  E.  F.,  of  .    ,  (labourer)  : 

Whereas  information  has  been  laid  before  the  undersigned 

,  a  justice  of  the  peace  in  and  for  the  said  county 
of  ,  that  A.  B.  (etc.,  as  in  the  sumnwns  or  warrant  apoinst 

the  accused),  and  it  has  been  made  to  appear  to  me  that  you  are  likely 
to  give  material  evidence  for  (the  prosecution  or  for  the  accused): 
These  are  therefore  to  require  you  to  be  and  to  appear  before  me, 
on  next,    at  o'clock    in    the    (fore)    noon, 

at  ,  or  before  such  other  justice  or  justices  of  the  peace 

of  the  said  county  of  ,  as  shall  then  be  there,  to  testify 

what  you  know  concerning  the  said  charge  so  made  against  the  said 
A.  B.  as  aforesaid.    Herein  fail  not. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [SKAL.] 

J.  P.,  (name  of  cwmty.) 

66-66  V,  c.  29,  sch.  1,  form  K;  58-69  V,  c.  40,  8.  1. 
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Form  12. 
(Section  673.) 

Warrant  when  a  Witness  has  not  obeyed  the  Summons* 


Canada, 
Province  of 
County  of 


:1 


To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said 
eounty  of 

Whereas  information  having  been  laid  before  ,  a 

justice  of  the  peace,  in  and  for  the  said  county  of  , 

that  A.  B.  (etc.,  as  in  the  summons)  ;  and  it  having  been  made  to  appear 
to    (me)   upon  oath  that  E.  F.  of  (labourer) ,  was 

likely  to  give  material  evidence  for  (the  prosecution),  (I)  duly  issued 
(my)  summons  to  the  said  E.  F.,  requiring  him  to  be  and  appear  before 
(me)  on  ,  at  ,  or  before  such  other  justice 

or  justices  of  the  peace  for  the  said  county,  as  should  then  be  there, 
to  testify  what  he  knows  respecting  the  said  charge  so  made  against  the 
said  A.  B.,  as  aforesaid ;  and  whereas  proof  has  this  day  been  made  upon 
oath  before  (me)  of  such  summons  having  been  duly  served  upon  the 
said  E.  F. ;  and  whereas  the  said  E.  F.  ha9  neglected  to  appear  at  the 
time  and  place  appointed  by  the  said  summons,  and  no  just  excuse  has 
been  offered  for  such  neglect:  These  are* therefore  to  command  you  to 
bring  and  have  the  said  E.F.  before  (me)  on  (it 

o'clock  in  the  (fore)  noon,  at  ,  or  before  such  other  justice 

or  justices  for  the  said  county,  as  shall  then  be  there  to  testify  what  he 
knows  concerning  the  said  charges  so  made  against  the  said  A.  B.  as 
aforesaid. 

Given  under   (my)  hand  and  seal,  this  day  of  ,  in 


the  year 


,  at 


55-56  V,  c.  29,  sch.  1,  form  L. 


,  in  the  county  aforesaid. 

J.   S.,    [SEAL.] 

/.  P.,  (ncMie  of  county,) 


Form  13. 
(Sections  674  and  842.) 

Conviction  for  Contempt, 

Canada, 
Province  of 
Coranty  of 

Be  it  remembered  that  oh  the  day  of  ,  in  the 

year  ,  in  the  county  of  ,  E.  F.  is  convicted 
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before  me,  for  that  he  the  said  E,  F.  did 'not  attend  before  me  to  give 
evidence  on  the  trial  of  a  certain  charge  against  one  A.  B.  of  theft 
(or  as  the  oaae  may  be),  although  duly  subpoenaed  (or  bound  by  recog- 
nizance to  appear  and  give  evidence  in  that  behalf,  as  the  case  may  be) 
but  made  default  therein,  and  has  not  shown  before  me  any  sufScient 
excuse  for  such  default,  and  I  adjudge  the  said  E.  F.,  for  his  said 
offence,  to  be  imprisoned  in  the  common  gaol  of  the  county  of  > 

at  ,    for    the   space    of  , 

there  to  be  kept  with  (or  without)  hard  labour  (as  may  he  authorieed 
and  determined,  and  in  case  a  fine  is  also  intended  to  be  imposed,  then 
proceed)  and  I  also  adjudge  that  the  said  E.  F.  do  forthwith  pay  to 
and  for  the  use  of  His  Majesty  a  fine  of  dollars,  and  in 

default  of  payment,  that  the  said  fine,  with  the  cost  of  collection,  be 
levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  E.  F. 
(or  in  case  a  fine  alone  is  imposed,  then  the  clause  of  imprisonment  is 
to  be  omitted). 

Given  under  my  hand  at  ,  in  the  said   county 

of  ,  the  day  and  year  first  above  mentioned. 

O.  K., 

Judge, 
55-56  V,  c.  29,  sch.  1.  form  fP. 


Form  14. 
(Section  675.) 

Wprrant  for  witness  in  the  First  InstcMce. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and. other  peace  officers  in  the  said 
county  of 

Whereas  information  has  been  laid  before  the  undersigned  , 

a  justice  of  the  peace,  in  and  for  the  said  county  of  ,  that 

(etc,  as  in  the  summons) ;  and  it  having  been  made  to  appear  to  (me) 
upon  oath,  that  E.  F.  of  ,   (labourer),  is  likely  to  give 

material  evidence  for  the  prosecution,  and  -that  it  is  probable  that  the 
said  E.  F.  will  not  attend  to  give  evidence  unless  compelled  to  do  so: 
These  are  therefore  to  command  you  to  bring  and  have  the  said  £.  F. 
before  (me)   on  ,  at  o'clock  in  the  (fore)   noon, 

at  I  or  before  such  other  justice  or  justices  of  the  peace 


FOBUS 
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for  the  same  county,  as  shall  then  be  there,  to  testify  what  he  knows 
concerning  the  said  charge  so  made  against  the  said  A.  B.  as  aforesaid. 

Given  under  my  hand  and  seal,  this  day  of  , 


in  the  yeat 


at 


55-56  V,  c.  29,  sch.  1,  form  M. 


,  in  the  county  aforesaid. 

« 

J.  S.,   [SEAL.] 

/.  P.,  (natM  of  tfotmfy.) 


FoBtf  15. 


(Section  677.) 

Warrant  when  a  witness   has  not  obeyed  the  suhpaena, 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said 
county  of 

Whereas  information  having  been  laid  before  ,  a  justiee 

of  the  peace,  in  and  for  the  said  county,  that  A.  B.  {et€^,  as  iM  the 
summons) ;  and  there  being  reason  to  believe  that  E.  F.,  of  , 

in  the  province  of  ,  (labourer),  was  likely  to  give  material 

evidence  for  (the  prosecution),  a  writ  of  subpoena  was  issued  by  order 
of  ,  judge  of  (name  of  court),  to  the  said-E.  F.,  requiring 

him  to  be  and  appear  before  (me)  on  at  or 

before  such  other  justice  or  justices  of  the  peace  for  the  same  county, 
as  should  then  be  there,  to  testify  what  he  knows  respecting  the  said 
charge  so  made  against  the  said  A.  B.,  as  aforesaid  f  and  whereas  proof 
has  this  day  been  made  upon  oath  before  (me)  of  such  writ  of  subp<Bna 
having  been  duly  served  upon  the  said  £.  F.;  and  whereas  the  said  E.  F. 
haa  negleeted  to  appear  at  the  time  and  place  appointed  by  the  said 
writ  of  subpoena,  and  no  just  excuse  has  been  offered  for  such  neglect: 
These  are  therefore  to  command  you  io  bring  and  have  the  said  E. .  F. 
before  (me)  on  ,  «t  o'clock  in  the  (foie)  noon, 

at  ,  or  before  sueh  other  justice  or  justices  for  the: said 

county  as  shall  then  be  there,  to  testify  what  he  knows  concerning  the 
said  charge  so  made  against  the  said  A.  B.  as  aforesaid. 

Qiven  under  (my)  ha^d  and  seal,  this  day  of.  .       , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 


55-56  V,  c.  29,- sch.  1,  form  N. 


J.  S.,    [SEAL.] 

J,  P.,  (name  of  county.) 
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FOBM   16. 

(Section  678.) 

WafTOfHt  of  Cwnfiwtment  of  a  Witness  for  Befusing  to  be  Swam  or  to 

Give  Evidence. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  countj 
of  ,  and  to  the  keeper  of  the  common  gaol  at  , 

in  the  said  county  of  , 

Whereas  A.  B.  was  lately  charged  before  ,  a  justice  of 

the  peace  in  and  for  the  said  county  of  ,  for  that  (etc,  as 

in  the  summons) ;  and  it  having  been  made  to  appear  to  (me)  upon 
oath  that  £.  F.  of  was  likely  to  give  material  evidence 

for  the  prosecution,  (7)  duly  issued  (my)  summons  to  the  said  £.  F., 
requiring  him  to  be  and  appear  before  me  on  ,  at  , 

or  before  such  other  justice  or  justices  of  the  peace  for  the  said  county 
as  should  then  be  there,  to  testify  what  he  knows  concerning  the  said 
charge  so  made  against  the  said  A.  B.  as  aforesaid ;  and  the  said  £.  F. 
now  appearing  before  (me)  (or  being  brought  before  (me)  by  virtue 
of  a  warrant  in  that  behalf),  to  testify  as  aforesaid,  and  being  required 
to  make  oath  or  affiimation  as  a  witness  in  that  behalf,  now  refuses  so 
to  do,  (or  being  duly  sworn  as  a  witness  now  refuses  to  answer  certain 
questions  concerning  the  premises  which  are  now  here  put  to  him,  and 
more  paitieularly  the  following  )    without  offering 

any  just  eiEcuse  for  sneh  refusal:  These  are  therefore  to  command  you, 
the  said  constables  or  peace  officers,  or  any  one  of  you,  to  take  the 
said  £•  F»  and  Ima  safely  to  convey  to  the  common  gaol  at  , 

in  l^e  county  aforesaid,  and  there  to  deliver  him  to  the  keeper  thereof, 
together  with  this  precept:  And  I  do  hereby  command  you,  the  said 
keeper  of  the  said  common  gaol  to  receive  the  said  £.  F.  into  your 
custody  in  the  said  common  gaol,  and  him  there  safely  keep  for  the 
space  of  days,  for  the  said  contempt,  unless  in  the  meantime 

he  consents  to  be  examined,  and  to  answer  concerning  the  premises; 
and  for  your  so  doing,  this  shall  be  your  sufficient  warrant. 

Given  under  (my)  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.   S.,   [SEAL.] 

/.  P.,  (name  of  county.) 
65-56  V,  c.  29,  sch.  1,  form  O. 
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(Section  679) 


Form  17. 


Warrant  Bemanding  a  Prisoner. 


Cftnad&y 
Province  ol 
County  of 

To  an  or  eny  of  the  constables  and  other  peace  officers  in  the  said 
county  of  ,  and  to  the  keeper  of  the  common  gaol 

at  I  in  the  said  county. 

Whereas  A.  B.  was  this  day  charged  before  the  undersigned  , 

a  justice  of  the  peace  in  and  for  the  said  county  of  ,  for 

that  (etc,  as  in  the  warrant  to  apprehend),  and  it  appears  to  (me)  to 
be  necessary  to  remand  'the  said  A.  B. :  These  are  therefore  to  command 
yovL,  the  said  constables  and  peace  officers,  or  any  of  you,  in  His 
Majesty's  name,  forthwith  to  convey  the  said  A.  B.  to  the  common  gaol 
at  ,  xa  the  said  county,  cmd  there  to  deliver  him  to  the 

keeper  thereof,  together  with  this  precept :  And  I  hereby  command  you 
the  said  keeper  to  receive  the  said  A.  B.  into  your  custody  in  the  said 
common  gaol,  and  there  safely  keep  him  until  the  day 

of  (instant),  when  I  hereby  command  you  to  have 

him  at  ,  at  o'clock  in  the  (fore)  noon,  of 

the  same  day  before  (me)  or  before  such  othel*  justice  or  justices  of 
the  peace  for  the  said  county  as  shall  then  be  there,  to  answer  further 
to  the  said  charge,  and  to  be  further  dealt  with  according  to  law,  unless 
you  shall  be  otherwise  ordered  in  the  meantime. 

Given  under  (my)  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 


55-56  V,  c.  29,  sch.  1,  form  P. 


J.  S.,  [SEAL.] 

J.  P.,  (name  of  county.) 


Form  18. 
(Section  681.) 

Becognizance  of  Bail  instead  of  Bemand  on  an  Adjournment  of 

Examination. 

Canada, 
Province  of 
County  of 


^  it  remembered  that  on  the 
in  the  year,  ,  A.  B.,  of 

of  ,   (grocer),  and  N.  O.,  of 
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day  of  , 

,  (tabowrer),  L.  IL 

,  (hutehet), 


[§11S2]  Criminal  Cqdb  (Part  XXV) 

personally  came  before  me,  ,  a  justice  of  the  peace  for  the 

said  county,  and  severally  acknowledged  themselves  to  owe  to  oar 
Sovereign  Lord  the  King,  his  heirs  and  successors,  the  several  sums 
following,  that  is  io  say:    The  said  A.  B.  the  sum  of  ,  and 

the  said  L.  M.,  and  N.  O.,  the  sum  of  ,  each,  of  good  and 

lawful  current  money  of  Canada,  to  be  made  and  levied  of  their  several 
goods  and  chattels,  lands  and  tenements  vespectively,  to  the  use  of  our 
said  Lord  the  King,  his  heirs  and  successors,  if  he,  the  said  A.  B.  fails 
in  the  condition  endorsed  (or  hereunder  written). 

• 

Taken  and  acknowledged  the  day  and  year  first  above  mentioned, 
at  before  me. 

J.  S.f 

J,  P.,  (name  of  county.) 

Condition. 

4  .  •  ,  •  * 

The  condition  of  the  within  (or  above  written  Feoognizanee  is  such 
that  whereas  the  within,  bounden  A.  B.  was  this  day  (or  on 
last  past)  charged  before  me  for  that  (etc.,.  as  in.th^  warramt);  and 
whereas  the  exanunation  of  the  witnesses  for  the  prosecution  in  this 
bdialf  is  adjourned  untU  the  day  of  (instant) : 

li  therefore,  the  said  A.  B.  appears  before  me  on  the  said 
day  of  (itt8tan,t),  at  o'clock  in  the  (fore) 

noon,  or  before  such,  other  jostico  or  justices  of  the  peace  for  the  said 
county  as  shall  then  be  there,  to  answer  (further)  to  the  said  charge, 
and  to  be  further  dealt  with  according  to  law,  the  siud  recognizance 
to  be  void,  otherwise  to  stand  in  full  force  and  virtue. 

55-56  V,  c.  29,  sch.  1,  form  Q. 


Form  19. 


(Section  682.) 

Deposition  of  a  Witness. 

Canada, 
Province  of 
County  of 

The  deposition  of  X.  T.,  of  ,  taken  before  the  under- 
signed, a  justice  of  the  peace  for  the  said  county  of  i 
this  day  of  ,  in  the  year  ,  at  (or 
after  notice  to  C.  D.  who  stands  committed  for  )  in  the 
presence  and  hearing  of  C.  D.,  who  stands  charged  tl^d  (titate  the 
charge).  The  said  deponent  saith  on  his  (oath  or  affirmation)  as  follows: 
(Insert  deposition  as  nearly  as  possible  in  words  of  witness.) 
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(//  depo8iii&n3  of  several  witnesaes  are  taken  at  the  same  time,  they 
may  be  taken  and  signed  as  follows) : 

The  depositioDB  of  X.  of  ,  Y.  of  ,  Z.  of  , 

etc.,  taken  in  the  presence  and  hearing  of  C.  D.,  who  stands  charged  that 

The  deponent  X.  (on  his  oath  or  affirmation)  says  as  follows: 

The  deponent  Y.  {on  his  oath  or  affirmation)  says  as  follows: 

The  deponent  Z.  {on  his  oath,  etc.,  etc) 
{The  signature  of  the  justice  may  he  appended  as  follows) : 

The  depositions  of  X.,  Y.,  Z.,  etc.,  written  on  the  several  sheets  of 
paper,  to  the  last  of  which  my  signature  is  annexed,  were  taken  in  the 
presence  and  hearing  of  0.  D.,  and  signed  by  the  said  X.,  Y.,  Z.,  etc., 
respectively  in  his  presence.  In  witness  whereof  1  have  in  the  presence 
of  the  said  C.  D.  signed  my  name. 

56-56  V,  c.  29,  sch.  1,  form  S.  /.  P.,  {name  of  county,) 


:| 


FORic  20 
(Section  684.) 

Statement  of  the  Accused* 

Canada, 
Province  of 
County  of 

A.  B.  stands  charged  before  the  undersigned  ,  a 

justice  of  the  peace  in  and  for  the  county  aforesaid,  this 
day  of  ,  in  the  year  ,  for  that  the  said  A.  B., 

on  ,  at  {etc.,  as  in  the  captioiu  of  the 

depositions) ;  and  the  said  charge  being  read  to  the  said  A.  B.,  and  the 
witnesses  for  the  prosecution,  C.  D.  and  E.  F.,  being  severally  examined 
in  his  presence,  the  said  A.  B.  is  now  addressed  by  me  as  follows: 

'  Having  heard  the  evidence,  do  you  wish  to  say  anything  in  answer 
to  the  charge  f  You  are  not  obliged  to  say  an3rthing  unless  you  desire 
to  do  so;  but  whatever  you  say  will  be  taken  down  in  writing,  and  may 
be  given  in  evidence  against  you  at  your  trial.  You  must  clearly  under- 
stand that  you  hav.e  nothing  to  hope  from  any  promise  of  favour,  and 
nothing  to  fear  from  any  threat  which  may  have  been  h^ld  out  to 
induce  you  to  make  any  admission  or  confession  of  guilt,  but  whatever 
you  now  say  may  be  given  in  evidence  againat  you  upon  your  trial, 
nothwithstanding  such  promise  or  threat.'  Whereupon  the  said  A.  B. 
says  as  follows:  {Here  state  whatever  the  prisoner  says  and  in  his  very 
words,  as  nearly  as  possible,    Oct  him  to  sign  it  if  he  will), 

A.  B. 

Taken  before  me,  at  ,  tlie  day  and  year  first  above 

mentioned. 

56-6«  V,  c.  29,  sch.  1,  form  T.  J.  P.,  (name  of  county.) 


\< 


[§1152]  Criminal  Code  (Part  XXV) 

Form  21. 
(Section  688.) 

Form  of  Becognizance  where  the  prosecutor  requires  the  Justice  to  hind 
hvn  over  to  prosecute  after  the  charge  is  dismissed. 

Canada, 
Province  of 
County  of 

Whereas  C.  P.  was  discharged  before  me  upon  the  information  of 
E.  F.  that  C.  D.  (state  the  charge) j  and  upon  the  hearing  of  the  said 
charge  I  discharged  the  said  C.  D.,  and  the  said  £.  F.  desires  to  prefer 
an  indictment  against  the  said  C.  D.  respecting  the  aaid  charge,  and 
has  required  me  to  bind  him  over  to  prefer  such  an  indictment  at  {here 
describe  the  next  practicable  sitting  of  the  ocwrt  by  which  the  person 
discharged  would  be  tried  if  committed) . 

The  undersigned  £.  F.  hereby  binds  himself  to  perform  the  following 
obligation,  that  is  to  say,  that  he  will  prefer  and  prosecute  an  indictment 
respecting  the  said  charge  against  the  said  C.  D.  at  {as  above).  And 
the  said  E.  F.  acknowledges  himself  bound  to  forfeit  to  the  Crown 
the  sum  of  $  in  case  he  fails  to  perform  the  said  obligation. 

E.  F. 

Taken  before  me. 

J.  S.| 

J.  P.,  {name  of  county.) 
r»5-56  V,  c.  29,  sch.  1,  form  U. 


Fo&BC  22. 
(Section  690.) 

Warrant  of  Commiitmeni. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  of  , 

and  to  the  keeper  of  the   {common  gaol)   at  ,  in 

the  said  county  of 

Whereas  A.  B.  was  this  day  charged  before  me,  J.  S.,  one  of  His 
Majesty's  justices  of  tire  peace  in  and  for  the  said  county  of  , 

on  th^  oath  of  C.  D.  of  ,  {farmer)  ^  and  others  for  that 

{etc.,  stating  shortly  the  offence) :  These  are  therefore  to  command 
you  the  said  constable  to  take  the  said  A.  B.,  and  him  safely  to  convey 
to  the  {common  gaol)  at  aforesaid,  and  there  to  deliver 

him  to  the  keeper  thereof,  together  with  this  precept:   And  I  do  hereby 
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command  you  the  said  keeper  of  thc^  said  (common  gaol)  to  receive  the 
said  A.  B.  into  your  custody  in  the  said  (common  gaol),  and  there 
safely  keep  him  until  he  shall  be  thence  delivered  by  due  course  of  law. 

Given  under  my  hand  and  seal,  this  day  of  , 


in  the  year 


at 


55-56  V,  c.  29,  sch.  1,  f<irm  V. 


,  in  the  county  aforesaid. 

J.  S.,  [BEAL.] 

J»  F.,  (name  of  county,) 


(Section  692.) 


Canada, 
Province  of 
County  of 


Form  23. 


Becognieance  to  Prosecute, 


day  of 


in 


Be  it  remembered  that  on  the 
the  year  ,  C.  D.  of  ,  in 

the  of  ,  in  the 

sa'id   county   of  ,( farmer),   personally    came   before 

me  ,  a  justice  of  the  peace  in  and  for  the  said  county 

of  ,  and  acknowledged  himself  to  owe  to  our  Sovereign 

Lord  the  King,  his  heirs  and  successors,  the  sum  of  ,    of 

good  and  lawful  current  money  of  Canada,  to  be  made  and  levied  of 
his  goods  and  chattels,  lands  and  tenements,  to  the  use  of  our  said 
Sovereign  Lord  the  IKing,  his  heirs  and  successors,  if  the  said  C.  D. 
fails  in  the  condition  endorsed  (or  hereunder  written). 

Taken  and  acknowledged  the  day  and  year  first  above  mentioned 
at  ,  before  me. 

J.  .S., 

/.  P.,  (name  of  county.) 

Condition  to  Prosecute, 

The  condition  of  the  within  (or  above)  written  recognizance  is  such 
that  whereas  one  A.  B.  Was  this  day  charged  before  me,  J.  S.,  a  justice 
of  the  peace  within  mentioned,  for  that  (etc,  as  in  the  caption  of  the 
depositions) ;  if  therefore,  he  the  said  C.  B.  appears  at  the  court  by 
which  .the  said  A.  B.  is  or  shall  be  tried  *  and  there  duly  prosecutes 
such  charge  tlien  the  said  recognizance'  to  be  void,  otherwise  to  stand 
in  full  force  and  virtue. 
55-66  V,  c.  29,  sch.  1,  form  W. 
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Form  24. 
(Section  602.) 

BecogniBonce  to  Prosecute  and  Give  Evidence. 

(Same  as  the  last  form,  to  the  asterisk,  *  and  then  thus)  : — ^And  there 
duly  prosecutes  such  charge  against  the  said  A.  B.  for  the  offence  afore- 
said, and  gives  evidence  thei^eon,  as  well  to  the  jurors  who  shall  then 
inquire  into  the  said  offence,  as  also  to  them  who  shall  pass  upon  the 
trial  of  the  said  A.  B.,  then  the  said  reoogniranoe  to  be  void,  or  else 
to  stand  in  full  force  and  virtue. 
55-56  v.,  c.  29,  sch.  1,  form  X. 


FOBM  25. 
(Section  692.) 

Becognieance  to  Give  Evidence, 

(Same  as  form  2S  to  the  asterisk,*  and  then  thus) : — ^And  there  gives 
such  evidence  as  he  knows  upon  the  charge  to  be  then  and  there  pre- 
ferred against  the  said  A.  B.  for  the  offence  aforesaid,  then  the  aaid 
recognizance  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 
55-56  V,  c.  29,  sch.  1,  form  Y. 


Form  26. 
(Section  694.) 

Commitment  of  a  Witness  for  Befusing  to  Enter  into  the  Becogniganee. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  peace  officers  in  the  said  county  of  , 

and   to   the   keeper   of  the   common   gaol   of   the   said   county 
of  ,  at  ,  in  the  said  county  of 

Whereai?  A.  B.  was  lately  charged  before  the  undersigned  (name  of 
the  justice  of  the  peace),  a  justice  of  the  peace  in  and  for  the  said 
county  of  ,  for  that  (etc.,  as  in  the  si^mmons  to  the  wit- 

ness), and  it  having  t)een  made  to  appear  to   (me)  upon  oath  that 
E.  F,,  of  ,  was  likely  to  give  material  evidence  for  the 

prosecution,  (/)  duly  issued  (my)  summons  to  the  said  £.  F.,  requiring 
him  to  be  and  appear  before  (me)  on  ,  at  or  before 

such  other  justice  or  justices  of  the  peace  as  should  then  be  there,  to 
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testify  what  he  knows  concerning'  the  said  charge  so  made  against  the 
said  A.  B.  as  aforesaid ;  and  the  said  E.  F.  now  appearing  before  (me} 
(or  being  brought  before  (me)  by  virtne  of  a  warrant  in  that  behalf 
to  testify  as  aforesaid),  has  been  now  examined  before  (me)  touching 
the  premises,  but  being  by  (me)  required  to  enter  into  a  recognizance 
conditioned  to  give  evidence  against  the-  eaid  A»  B.,  now  refuses  so  to 
do :  These  are  therefore  to  command  you  the  said  peace  officers,  or 
any  one  of  you,  to  take  the  said  E.  F.  and  him  safely  convey  to  the 
common  gaol  at  ,  in  the  county  aforesaid,  and  there  deliver  him 

to  the  said  keepier  thereof,  together  with  this  precept:  And  I  do  hereby 
command  you,  the  said  keeper  of  the  said  common  gaol,  to  receive  the 
said  E.  F.  into  your  custody  in  the  said  common  gaol,  there  to  imprison 
and  safely  keep  him  until  after  the  trial  of  the  said  A*  B.  for  the 
offence  aforesaid,  unless  in  the  meantime  the  said  £.  F.  duly  enters  into 
such  recognizance  as  aforesaid,  in  the  sum  of  before  some  one 

justice  of  the  peace  for  the  said  county,  conditioned  in  the  usual  form 
to  appear  at  the  court  by  which  the  said  A.  B.  is  or  shall  be  tried, 
and  there  to  give  evidence  upon  the  charge  which  shall  then  and  there 
be  preferred  against  the  said  A.  B.  for  the  offence  aforesaid. 


Given  under  (my)  hand  and  seal,  this 
in  the  year  ,  at 


/  day  of  , 

,  in  the  county  aforesaid. 

J.  S.,   [SEAL.] 

/.  P.,  (name  of  county,) 


55-56  V,  c.  29,  sch.  1,  form  Z. 


FOBH  27. 


(Section  694.) 


Order  Discharging  WitnesSf  when  Accused  Discharged, 


Canada, 
Province  of 
County  of 


,  in  the  county 


To  the  keeper  of  the  common  gaol  at 
of  ,  aforesaid. 

Whereas  by  (my)  order  dated  the  day  of 

(inaiant)  reciting  that  A.  B.  was  lately  before  then  charged  before 
(me)  for  a  certain  offence  therein  mentioned,  and  that  E.  F.  having 
appeared  before  (me)  and  being  examined  as  a  witness  for  the  prosecu- 
tion on  that  behalf,  refused  to  enter  into  recognizance  to  give  eivdence. 
against  the  said  A.  B.,  and  I  therefore  thereby  committed  the  said 
E.  F.  to  your  custody,  and  required  you  safely  to  keep  him  until  after 
the  trial  of  the  said  A.  B«  for  the  offence  aforesaidi  unless  in  the  mean- 
time he  should  enter  into  such  recognizance  as  aforesaid;  and  whereas 
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for  want' of  Boffieient  evidence  against  the  said  A.  B.,  the  said  A.  B. 
has  not  been  committed  or  holden  to  bail  for  the  said  offence,  bnt  on 
the  contrary  thereof  has  been  since  discharged,  and  it  is  therefore  not 
necessary  that  .the  said  E.  F.  should  be  detained  longer  in  your  cnstody: 
These  are  therefore  to  order  -and  direct  you  the  said  keeper  to  dis> 
charge  the  said  E.  F.  oUt  of  your  custody,  as  to  the  said  commitment, 
and  suffer  him  to  go  at  large. 

Given  under  (my)  hand  and  seal,  this  -day  of  , 


in  the  year 


at 


55-56  V,  c.  29,  sch.  1,  form  AA. 


,  in  the  county  aforesaid. 

J.  S.,   [SEAI,.] 

/.  P.,  (name  of  county.) 


Form  28. 


(Section  696.) 


Becognieance  of  Bail. 


Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  the  day  of  ,  in  the 

year  ,  A.  B.  of  ,  (labourer),  L.  M.,  of 

,  (grocer),  and  N.  O.,  of  ,  butcher),  personally 

came  before  (tts)  the  undersigned,  (two)  justices  of  the  peace  for 
fhe   county  of  ,  and   severally  acknowledged   themselves 

to  owe  to  our  Sovereign  Lord  the  King,  his  heirs  and  successors,  the 
several  sums  following,  that  is  to  say:   the  said  A.  B.,  the  sum  of 
,  and  the  said  L.  M.  and  N.  O.  the  sum  of  ,  tech, 

of  good  and  lawful  current  money  of  Canada,  to  be  made  and  levied 
iif  their  several  goods  and  chattels,  lands  and  tenements  respectively, 
to  the  use  of  our  said  Sovereign  Lord  the  King,  his  heirs  and  suc- 
cessors, if  he,  the  said  A.  B.,  fails  in  the  condition  endorsed  (or  here- 
under written). 

Taken  and  acknow^ledged  the  day  and  year  first  above  mentioned, 
at  ,  before  us. 

J.  9., 
J.  N., 

/.  P.,  (name  of  county.) 


The  condition  of  the  within  (or  above)  written  recognizance  is  such 
I  hat  whereas  the  said  A.  B.  wafe  this  day  charged  before   (us),  the 
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justices  within  mentioned  for  that  (etc.,  as  in  the  warrant) ;  if,  there- 
fore, the  said  A.  B.  appears  at  the  next  superior  court  of  criminal 
jurisdiction  (or  court  of  general  or  quarter  sessions  of  the  peace)  to 
be  holden  in  and  for  the  county  of  ,  and  there  surrenders 

himself  into  the  custody  of  the  keeper  of  the  common  gaol  (or  lock-up 
house)  thete,  and  pleads  to  such  indictment  as  may  be  found  against 
him  by  the  grand  jury,  for  and  in  respect  to  the  charge  aforesaid, 
and  takes  his  trial  upon  the  same,  and  does  not  depart  the  said  court 
without  leave,  then  the  said  recognizance  to  be  void,  otherwise  to  stand 
In  full  force  and  virtue. 
63-64  V,  c.  46,  form  BB. 


Form  29. 
(Section  698.) 

Warrant  of  Deliverance  on  BaU  being  given  for  a  Prisoner  already 

committed, 

Canada, 
Province  of 
County  of 

To  the  keeper  of  the  common  gaol  of  the  county  of  , 

a4;  ,  in  the  said  cottnty. 

Whereas  A.  B.,  late  of  ,  (labourer),  has  before  (««) 

(two)  justices  of  the  peace  in  and  for  the  said  county  of  , 

entered  into  his  own  recognizance,  and  found  sufficient  sureties  for  his 
appearance  at  the  next  superior  court  of  criminal  jurisdiction  (or  court 
of  general  or  quarter  sessions  of  the  peace),  to  be  holden  in  and  for 
the  county  of  ,  to  answer  our  Sovereign  Lord  the  King, 

for  that  (etc.,  as  in  the  commitment),  for  which  he  was  taken  and  com- 
mitted to  your  said  common  gaol:  These  are  therefore  to  command 
you,  in  His  Majesty's  name,  that  if  the  said  A.  B.  remains  in  your 
custody  in  the  said  common  gaol  for  the  said  cause,  and  for  no  other, 
you  shall  forthwith  suffer  him  to  go  at  large. 

Oiven  under  (ottr)  hands  and  seals  this  day  of  , 

in  the  year  •     ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [bbal.] 

J.  N.,  [SEAL.] 

J,  P.,  (name  of  county,) 
63-64  V,  c.  46,  form  CO. 
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Form  30. 

(Section  704.) 

G4ioler*8  Beceipt  to  the  Constable  for  the  Prisoner, 

I  hereby  certify  that  I  have  received  from  W.  T.,  constable,  of  the 
county  of  ,  the  body  of  A.  B.,  together  with  a  warrant 

under  the  h^nd  and  seal  of  J.  S.,  Esquire,  justice  of  the  peace  for  the 
said  county  of  ,  and  that  the  said  A.  B.  was  sober, 

{or  €LS  the  case  may  be),  at  the  time  he  was  delivered  into  my  custody. 

JP.  K.| 
Keper  of  the  common  gaol  of  the  said  county. 

55-56  V,  c.  29,  sch.  1,  form  DD. 


Form  31. 

(Section  727.) 

Conviction  for  a  Penalty  to  be  Levied  by  Distress  and  in  Default  of 

Sufficient  Distress,  by  Imprisonment, 

Canada, 
province  of 
County  of 

Be  it  remembered  that  on  the  day  of  ,  in  the 

year  ,  at  ,  in  the  said  county,  A.  B.  is 

convicted  before  the  undersigned,  ,  a  justice  of  the  peace 

for  the  said  county,  for  that  the  said  A.  B.  (etc,  stating  the  offence, 
and  the  time  amd  place  when  and  where  committed),  and  I  adjudge 
the  said  A.  B.  for  his  said  offence  to  forfeit  and  pay  the  sum  of  $ 
(stating  the  penalty,  and  also  the  compensation,  if  any),  to  be  paid 
and  applied  according  to  law,  and  also  to  pay  to  the  said  C.  D.  the  sum 
of  ,  for  his  costs  in  this  behalf;  and  if  the  said  several 

sums  are  not  paid  forthwith,  (or  on  or  before  the  of 

next),  *  I  order  that  the  same  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  the  said  A.  B.,  and  in  default  of  sufficient  dis- 
tress, *  I  adjudge  the  said  A.  B.  to  be  imprisoned  in  the  common  gaol 
of  the  said  county,  at  ,  in  the  said  county  of  , 

(there  to  be  kept  at  hard  la])our,  if  the  Act  or  law  authorises  this,  and 
it  is  so  adjudged}  for  the  term  of  ,  unless  the  said  several 

sums  and  all  costs  and  charges  of  the  said  distress  and  of  the  commit- 
ment and  of  the  conveying  of  the  said  A.  B.  to  the  said  gaol  arc 
sooner  paid. 
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FOBKS  [SM«8] 

Given  under  (my)  hand  and  seal,  the  day  and  year  first  above  men- 
tioned, at  ,  in  the  county  aforesaid. 

J.  S.,   [SEAL.] 

J,  P.,  (name  of  county,) 

*0r  when  the  issuing  of  a  distress  toarrant  would  be  ruinous  to  the 
def4»ndant  cmd  his  family,  or  %t  appears  he  has  no  goods  whereon  to 
levy  a  distress,  then  instead  of  the  words  between  the  asteHsks  *  *  say, 
'inasmuch  as  it  is  now  made  to  appear  to  me  that  the  issuing  of  a 
warrant  of  distress  in  this  behalf  would  be  ruinous  to  the  said  A.  B. 
and  his  family/  (or,  'that  the  said  A.  B.  has  no  goods  or  chattels 
whereon  to  levy  the  said  sums  by  distress'). 
55-56  V,  c.  29,  sch.  1,  form  VV. 


Form  32. 
(Section  727.) 

Convidion  for  a  Penalty,  and  in  Default  of  Payment,  Imprisonment, 

Canadai 
Province  of 
County  of 

Be  it  remembered  that  on  the  day  of  ,  in  the 

year  ,   at  ,  in  the  said  county,  A.  B.  is 

convicted  before  the  undersigned,  ,  a  justice  of  the  peace 

for  the  said  county,  for  that  he  the  said  A.  B.  (etc,,  stating  the  offence, 
and  the  time  and  place  when  and  where  it  was  committed),  and  I 
adjudge  the  said  A.  B.  for  his  said  offence  to  forfeit  and  pay  the  sum 
of  (stating  the  penalty  and  the  compensation,  if  any) 

to  be  paid  and  applied  according  to  law;  and  also  to  pay  to  the  said 
C.  D.  the  sum  of  for  his  costs  in  this  behalf;  and  if  the 

said  several  sums  are  not  paid  forthwith  (or,  on  or  before 
next),  I  adjudge  the  said  A.  B.  to  be 'imprisoned  in  the  common  gaol 
of  the  said  county,  at  ,  in  the  said  county  of 

(and  there  to  be  kept  at  hard  labour,  if  the  Act  or  law  authorizes  this, 
and  it  is  so  adjudged)  for  the  term  of  ,  unless  the  said 

aams  and  the  costs  and  charges  of  the  commitment  and  of  thd  conveying 
of  the  said  A.  B.  to  the  said  common  gaol  are  sooner  paid. 

Given  under  (my)  hand  and  seal,  the  day  and  year  first  above  men- 
tioned, at  ,   in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county.) 
ri5  56  V,  c.  29,  sch.  1,  form  WW. 
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Form  33. 
(Section  727.) 

Conviction  when  the  Punishment  is  by  Imprisonment,  etc. 

Canada, 
Province  of 
County  of   . 

Be  it  remembered  that  on  the  day  of  ,  in  the 

year  ,    at  ,    in  the  said  county,  A.  B.  is  convicted 

before  the  undersigned,  ,  a  justice  of  the  peace  in  and 

for  the  said  county,  for  that  he  the  said  A.  B.  (etc.,  stating  the  offence, 
and  the  time  and  place  when  and  where  it  was  c&tnmitted)  ;  and  I 
adjudge  the  said  A.  B.  for  his  said  offence  to  be  imprisoned 
in    the    common     gaol    of    tlie    said     county,    at  , 

in     the     county     of  ,    (and  there     to  be     kept 

at  hard  labour,  if  the  Act  or  law  authorises  this,  and  it  is  so  adjudged} 
for  the  term  of  ;    and  I  also  adjudge  the  said 

A.  B.  to  pay  to  the  said  C.  D.  the  sum  of  ,  for  his  'costs 

in  this  behalf,  and  if  the  said  sum  for  costs  is  not  paid  forthwith  (<fT 
on  or  before  next),  then  *  I  order  that  the  said  sum  be 

levied"  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  A.  B. ; 
and  in  default  of  sufficient  distress  in  that  behalf,*  I  adjudge  the  said 
A.  B.  to  be  imprisoned  in  the  said  common  gaol  (and  kept  there  at 
liard  labour,  if  the  Act  or  law  authorises  this,  and  it  is  so  adjudged) 
for  the  term  of  ,  to  commence  at  and  from  the  expiration 

of  the  term  of  his  imprisonment  aforesaid,  unless  the  said  sum  for 
costs  and  the  costs  and  charges  of  tlie  commitment  and  of  the  conveying 
of  the  said  A.  B.  to  gaol  are  sooner  paid. 

Given  under  (my)  hand  and  seal,  the  day  and  year  first  above  men- 
tioned, at  ,  in  the  county  aforesaid. 

J.  S.,   [SEAL.] 

/.  P.,  {name  of  county.) 

*  Or  when  the  issuing  of  a  distress  warrant  would  be  ruinous  to  the 
defendant  amd  his  family,  or  it  appears  that  he  has  no  goods  whereon 
to  levy  a  distress,  then,  instead  of  the  words  between  the  asterisks  *  * 
say,  '  inasmuch  as  it  is  now  made  to  appear  to  me  that  the  issuing  of 
a  warrant  of  distress  in  this  behalf  would  be  ruinous  to  the  said  A.  B. 
and  his  family,'  (or,  *  that  the  said  A.  B.  has  no  goods  or  chattels  where- 
on to  levy  the  said  sum  for  costs  by  distress'). 
55-56  V,  c.  29,  sch.  1,  form  XX. 
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Form  34. 

(Section  727.) 

Order  for  Payment  of  Money  to  be  Levied  by  Distress,  and  in  Default 

of  Distress,  Imprisonment, 

Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  ,  a  complaint  was  made  before 

the  undersigned,  ,  a  justice  of  the  peace  in  and  for  the 

said  county  of  ,  for  that   {stating  the  facts  entitling 

the  complainant  to  the  order,  with  the  time  and  place  when  and  where 
they  occurred)  f&nd  now  at  this  day,  to  wit,  on  ,  at  , 

the  parties  aforesaid  appear  before  me  the  said  justice  (or  the  said 
C.  D.  appears  before  me  the  said  justice,  but  the  said  A.  B.,  although 
duly  called,  does  not  appear  by  himself,  his  counsel  or  attorney,  and  it 
is  now  satisfactorily  proved  to  me  on.  oath  that  the  said  A.  B.  was  duly 
served  with  the  summons  in  this  behalf,  which  required  him  to  be  and 
appear  here  on  this  day  before  me  or  such  justice  or  juBtloes  of  the 
peace  for  the  county,  as  should  now  be  here,  to  answer  the  said  com- 
plaint, and  to  be  further  dealt  with  according  to  law) ;  and  now  having 
heard  the  matter  of  the  said  complaint,  1  do  adjudge  the  said  A.  B. 
to  pay  to  the  said  C.  B.  the  sum  of  forthwith  {or  on  or 

before  next,  or  as  the  Act  or  law  requires),  and  also  to  pay 

to  the  said  C.  D.  the  sum  of  for  hi»  costs  in  this  behalf, 

and  if  the  said  several  sums  are  not  paid  forthwith  {or  on  or  before 
next),  then,*  I  hereby  order  that  the  same  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  said  A.  B.  and  iil 
default  of  sufficient  distress  in  that  behalf  *  I  adjudge  the  said  A.  B. 
to  be  imprisoned  in  the  common  gaol  of  the  said  county,  at  ,  in 

the  said  county  of^  ,  (and  there  kept  at  hard  labour,  if  the 

Act  or  law  authorizes  this,  and  it  is  so  adjudged)   for  the  term  of 
,  unless  the  said  several  sums  and  all  costs    and  charges 
of  the  said  distress  and  of  the  commitment  and  of  the  conveying  of 
the  said  A.  B.  to  the  said  common  gaol  are  Sooner  paid. 

Given  under  {my)  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

/.  F.,  {name  of  county,) 

*  Or  when  the  issuing  of  a  distress  warrant  would  be  ruinous'  to  the 
defendant  and  his  family,  o¥  it  appears  that  he  has  no  goods  whereon 
to  levy  a  distreag,  then,  instead  of  the  words  between  the  asterisks  *  * 
say,  *  inasmuch  as  it  is  now  made  to  appear  to  me  tliat  the  issuing  of  a 
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warrant  of  distress  in  this  behalf  would  be  ruinous  to  the  said  A.  B. 
and  his  family/   {or  'that  the  said  A.  B.  has  no  goods  or  chattels 
whereon  to  levy  the  said  sums  by  distress'). 
55-56  V,  c.  29,  sch.  l/form  YY. 


Form  35. 

(Section  727.) 

Or4er  for  Fayment  of  Money,  and  in  Defcmlt  of  Payment,  Imprisonment. 

Canada, 
Province  of 
Cfounty  of 

Be  ii  remembered  that  on  ,  complaint  was  made  before 

the  undensigned,  .  i  &  justice  of  the  peace  in  and  for 

the  aaid  county  of  ,  for  that  (stating  the  facts  entitling 

the  complainant  to  the  order,  with  the  time  amd  place  when  and  where 
they  occurred),  and  now  on  thus  day,  to  wit,  on  ,  at  , 

the  parties  aforesaid  appear  before  me  the  said  justice  (or  the  said  C.  D. 
appears  before  me,  the  said  justice,  but  the  said  A.  B.,  although  duly 
called,  does  not  appear  by  himself,  his  counsel  or  attorney,  and  it  is 
BOW  satisfactorily  proved  to  me  upon  oath  that  the  said  A.  B.  was 
duly  served  with  the  summons  in  this  behalf,  which  required  him  to 
be  and  appear  here  this  day  before  me,  or  such  justice  or  justices  of 
the  peace  for  the  said  county,  as  should  now  be  here,  to  answer  to  the 
said  complaint,  and  to  be  further  dealt  with  according  to  law),  and  now 
having  heard  the  matter  of  the  said  complaint,  I  do  adjudge  the  said  A.  B. 
to  pay  to  the  said  G.  D.  the  sum  of  forthwith  (or  on  or  before 

ne^,.  or  as  the  Act  or  law  requires),  and  also  to  pay  to  the 
said  C.  D.  the  sum  of  for  his  costs  in  t£Ss  behalf ;  and  if  the 

said  several  Bums  are  not  paid  forthwith  (or  on  or  before 
next,  then  I  adjudge  the  said  A.  B.  to  be  imprisoned  in  the  common 
gaol  of  the  said  county  at  ,  in  the  said  county  of  f 

(there  to  be  kept  at  hard  labour,  if  the  Act  or  law  authorizes  this,  and 
it  is  so  adjudged)  f  for  the  term  of  ,  unless  the  said  seversl 

sums  and  the  costs  and  charges  of  the  commitment  and  of  the  conveying 
of  the  said  A.  B.  to  the  said  common  gaol  are  sooner  paid. 

Given  under  (my)  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [ssAuI 

/.  P^  (name  of  county.) 
55-56  y,  4.  29,  Bdi.  1,  form  ZZ. 
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FOBM  36. 


(Section  727.) 


Order  for  any  other  Matter  where  the  Disobeying  of  it  is  punishable 

with  Imprisonment, 


Canada, 
Province  of 
Ck)ant}r  of 


:} 


Be  it  remembered  that  on  ,  complaint  was  made 

before  the  undersigned,  ,  a  justice  of  the  peace  in  and 

for  the  said  county  of  ,  for  that  (stating  the  facts 

entitling  the  complainant  to  the  order,  with  the  time  and  place  where 
and  when  they  occurred) ;  and  now  on  this  day,  to  wit,  on  ,  at 

,  the  parties  aforesaid  appear  before  me  the  said 
justice  (or  the  said  C.  D.  appears  before  me  the  said  justice,  but  the 
said  A.  B.,  although  duly  called,  does  not  appear  by  himself,  his  counsel 
or  attorney,  and  it  is  now  satisfactorily  proved  to  me,  upon  oath,  that 
the  said  A.  B.  was  duly  served  with  the  summons  in  this  behalf,  which 
required  him  to  be  and  appear  here  this  day  before  me,  or  such  justice 
or  justices  of  the  peace  for  the  said  oounty,  as  should  now  be  here, 
to  answer  to  the  said  complaint  and  to  be  further  dealt  with  according 
to  law) ;  and  now,  having  heard  the  matter  of  .the  eaid  complaint,  I  do 
adjadge  the  said  A.  B.  to  (here  state  the  maiter  required  to  he. done) f 
and  if,  upon  a  copy  of  the  minute  of  this  order  being  served  upon  the 
said  A.  B.,  either  personally  or  by  leaving  the  same  for  him  at  his  last 
or  most  usual  place  of  abode,  he  neglects  or  refuses  to  obey  the  same, 
in  that  case  I  adjudge  the  said  A.  B.,  for  such  his  disobedience,  to  be 
imprisoned  in  the  common  gaol  of  the  said  county,  at  ,  in  the 

said  county  of  ,  (there  to  be  kept  at  hard  labour,  if  the 

Act  or  law  authorises  this,  and  it  is  so  adjudged)   for  the  term  of 

,  unless  the  said  order  is  sooner  obeyed,  and  I  do  also 
adjudge  the  said  A.  B.  to  pay  to  the  said  G.  D.  the  sum  of  ^or 

his  costs  in  this  behalf,  and  if  the  said  sum  for  costs  is  not  paid  forth- 
with (or  on  or  before  next),  I  order  the  same  to  be  levied 
by  distress  and  sale  of  the  goods  and  chattels  of  the  said  A.  B.,  and 
in  default  of  sufficient  distress  in  that  behalf  I  adjudge  the  said  A.  B. 
to  be  imprisoned  in  the  said  common  gaol  (there  to  be  kept  at  hard 
labour,  if  the  Act  or  law  authoriees  this,  and  it  is  so  adjudged)  for  the 
space  of  ,  to  commence  at  and  from  the  termination  of  his 
imprisonment  aforesaid,  unless  the  said  sum  for  costs  is  sooner  psid. 

Given  under  (my)  hand  and  seal,  this  day  of 

in  the  year  ,  at  ,  in  the  county  aforesaid. 


55-56  V,  c.  29,  sch.  1,  form  AAA. 


J.  S.,  [BEiUi.] 

/.  P.,  (name  of  county,) 


t§lltej  Criminal  Code  (Part  XXV) 

FOBH  37. 

(Section  730.) 

Form  of  Order  of  Dismissal  of  on  Information  or  Complaint. 

Canada, 
Province  of 
Comity  of 

Be  it  remembered  that  on  ,  information  was  laid 

(or  complaint  was  made)  before  the  undersigned,  ,  a  justice 

of  the  peace  in  and  for  the  said  county  of  ,  for  that 

(etc.,  as  in  the  summons  of  the  defendant)  and  now  at  this  day,  to  wit, 
on  ,  at  ,    (if  at  any  adjournment  insert  herez 

'  to  which  day  the  hearing  of  this  case  was  duly  adjourned,  of  which 
the  said  C.  D.  had  due  notice.')  both  the  said  parties  appear  before  me 
in  order  that  I  should  hear  and  determine  the  said  information  (or  com- 
plaint) (or  the  said  A»  B.  appears  before  me,  but  the  said  C.  D.,  al- 
though duly  called,  does  not  appear) ;  [whereupon  the  matter  of  the 
said  information  (or  complaint)  being  by  me  duly  considered,  it  mani- 
festly appears  to  me  that  the  said  information  (or  complaint)  is  not 
proved,  and]  (if  the  htformant  or  complainant  does  not  appear,  these 
words  may  he  omitted,)  I  do  therefore  dismiss  the  same,  and  do  adjudge 
that  the  said  C.  B.  do  pay  to  the  said  A.  B.  the  sum  of  ,  for 

his  costs  incurred  by  him  in  defence  in  his  behalf;  and  if  the  said  sum 
for  costs  is  not  paid  forthwith  (or  on  or  before  ),  I  order 

that  the  same  be  levied  by  distress  and  sale  of  the  goods  and  chattels 
of  the  said  G.  D.,  and  in  default  of  sufficient  distress  in  that  behalf,  I 
adjudge  the  said  C.  D.  to  be  imprisoned  in  the  common  gaol  of  the  said 
county  of  ,  at  .,  in  the  said  county 

of  (and  there  kept  at  hard  labour,  if  the  Act  or  law 

authorises  this,  and  it  is  so  adjudged)  for  the  term  of  ,  unless 

the  said  sum  for  costs,  and  ail  costs  and  charges  of  the  said  distress 
and  of  the  commitment  :and  of  the  conveying  of  the  said  C  D.  to  the 
said  common  gaol  are  sooner  paid. 

Given  under  (my)  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 


55-56  V,  c.  29,  sch.  1,  form  BbB. 


J.  S.,  [seal.] 

J,  P.,  (name  of  county.) 
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Form  38. 

(Section  730.) 

Form  of  Certificate  of  Dismissal, 

Canada; 
Province  of  j 

County  of 

I  hereby  certify  that  an  information  (or  complaint)  preferred  by 
C.  B.  against  A.  B.  for  that  (etc.,  as  in  the  summons)  was  this  day 
considered  by  me,  a  justice  of  the  peace  in  and  for  the  said  county 
of  ,  and'  was  by  me  dismissed  (with  costs). 

Dated  at  ,  this  day  of  ,  in  the  year 

J.  o»f 

J,  P.,  (name  of  county.) 
55-66  V,  c.  29,  sch.  1,  form  CCC. 


Form  39. 
(Section  741.) 

Warrant  of  Distress  up&n  a  Conviction  for  a  Penalty, 

Canada, 
ProTinoe  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said 
county  of 
Whereas  A.  B.,  late  of  ,  (labourer),  was  on  this  day 

(or  on  last  past)  duly  convicted  before  ,  a  justice 

of  the  peace,  in  and  for  the  said  county  of  ,  for  that 

(stating  the  offenoe^  as  in  the  coiMHction),  and  it  was  thereby  adjudged 
that  the  said  A.  B.  should  for  such  his  offence,  forfeit  and  pay  (etc,  as 
in  the  conviction),  and  should  also  pay  to  the  said  C.  D.  the  sum 
of  ,  for  hifl.  costs  in  that  behalf;  and  it  was  thereby  ordered 

that  if  the  said  several  sums  were  not  paid  (forthwith)  the  same  should 
be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  said 
A.  K,  and  it  was  thereby  also  adjudged  that  the  said  A.  B.,  in  default 
of  sufficient  di^trese,  should  be  imprisoned  in  the  common  gaol  of  the 
sai4  county,  at  ,  in  the  said  county  of  (and 

there  kept  at  hard  labour  if  the  conviction  so  adjudges)  for  the  space 
of  ,  unless  the  said  several  sums  and  all  costs  and 

charges  of  the  said  distress,  and  of  the  eommitmeni  and  conveying  of 
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the  said  A.  B.  to  the  said  common  gaiol  were  sooner  paid ;  *  And  whereas 
the  said  A.  B.,  being  so  convicted  as  aforesaid,  and  being  (now)  re- 
quired to  pay  the  said  sums  of  and  has  not  paid 
the  same  or  any  part  thereof,  but  therein  has  made  default:  These 
are,  therefore,  to  command  you  in  His  Majesty's  name  forthwith  to 
make  distress  of  the  goods  and  chattels  of  the  said  A.  B. }  and  if  within 

days  next  after  the  making  of  such  distress,  the  said 
sums,  together  with  the  reasonable  charges  of  taking  and  keeping  the 
distress,  are  not  paid,  then  to  sell  the  said  goods  and  chattels  so  by  you 
distrained,  and  to  pay  the  money  arising  from  such  sale  unto  me,  the 
convicting  justice  (or  one  of  the  convicting  justices),  that  I  may  pay 
and  apply  the  same  as  by  law  directed,  and  may  render  the  overplus, 
if  any,  on  demand,  to  the  said  A.  B.:  and  if  no  such  distress  is  found, 
then  to  certify  the  same  unto  me,  that  sjich  further  proceedings  may 
be  had  thereon  as  to  law  appertain. 

Given  under  (my)  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 


65-56  V,  c.  29,  sch.  1,  form  DDD. 


J.  S.,   [SEJlL.] 

/.  P.,  (name  of  county.) 


Form  40. 
(Section  741.) 

Warrant  of  Distress  upon  an  Order  for  the  Payment  of  Money, 

Canada, 
Province  of  , 

County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said 
county  of 

Whereas  on  ,  last  past,  a  complaint  was  made  before 

,  a  justice  of  the  peace  in  and  for  the  said  county,  for 

that  (etc.,  as  in  the  order) ^  and  afterwards,  to  wit,  on  ,  at 

,  the  said  parties  appeared  before  (as  in 

the  order),  and  thereupon  the  matter  of  the  said  complaint  having  been 
considered,  the  said  A.  B.  was  adjudged  to  pay  to  the  said  C.  D.  the 
sum  of  ,  on  or  before  then  next,  and  also 

to  pay  to  the  said  C.  T>.  the  sum  of  ,  for  his  costs  in  that 

behalf;  and  it  was  ordered  that  if  the  said  several  sums  were  not  paid 
on  or  before  the  said  then  next,  the  same  should  be  levied 

by  distress  and  sale  of  the  goods  and  chattels  of  the  said  A.  B.;  and 
it  was  adjudged  that  in  default  of  sufficient  distress  in  that  behalf, 
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the  said  A.  B.  should  be  imprisoned  in  the  common  gaol  of  the  said 
eounty,  at  ,  in  the  said  county  of  (and 

there  kept  at  hard  labour  if  the  order  so  direeU)   for  the  term  of 

,  unless  the  said  several  sums  and  all  costs  and  charges 
of  the  distress  (and  of  the  commitment  and  conveying  of  the  said  A.  B. 
to  the  said  common  gaol)  were  sooner  paid;  *  And  whereas  the  time 
in  and  by  the  said  order  appointed  for  the  payment  of  the  said  several 
sums  of  ,  and  has  elapsed,  but  thS  said  A.  B. 

has  not  paid  the  same,  or  any  part  thereof,  but  therein  has  made  de- 
fault: These  are,  therefore,  to  command  you,  in  His  Majesty's  name, 
forthwith  to  make  distress  of  the  goods  and  chattels  of  the  said  A.  B.; 
and  if  within  the  apace  of  days  after  the  making  of  such 

distress,  the  said  last  mentioned  sums,  together  with  the  reasonable 
charges  of  taking  and  keeping  the  said  distress,  are  not  paid,  then  to 
sell  the  said  goods  and  chattels  so  by  you  distrained,  and  to  pay  the 
money  arising  from  such  sale  unto  me  (or  some  other  of  the  convieting 
Justices,  as  the  cas0  may  be),  that  I  (or  he)  may  pay  or  apply  the 
same  as  by  law  directed,  and  may  render  the  overplus,  if  any,  on 
demand  to  the  said  A.  B.;  and  if  no  such  distress  can  be  found,  then 
to  certify  the  same  unto  me,  to  the  end  that  such  proceedings  may 
be  had  therein,  as  to  law  appertain. 

Qiven  nnder  (my)  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.    S.,      [SEAL.] 

/.  P.,  (name  of  county.) 
55-56  V,  c.  29,  sch.  1,  form  EEE. 


Form  41. 
(Section  741.) 

Warrant  of  Commitment  upon  a  Conviction  for  a  Penalty  in  the 

first  instance. 

Canada, 
Province  of  j 

Ck)unty  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said 

county  of  9   and  to  the  keeper  of  the  oommon 

gaol  of  the  said  county  of  ,  at                         ,  in  the 
said  county  of 

Whereas  A.  B.,  late  of  ,  (labourer) ,  was  on  this  day 

convicted  before  the  undersigned,  ,  a  justice  of  the  peace 

in  and  for  the  said  county,  for  that   (stating  the  offence,  as  in  the 
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conviction),  and  it  was  thereby  adjudged  that  the  said  A.  B.,  for  hia 
offence,  ehould  forfeit  and  pay  the  sum  of  {etc.,  as  in  the 

conviction),  and  should  pay  to  the  said  0.  D.  the  sum  of  y  for 

his  costs  in  that  behalf;  and  it  was  thereby  further  adjudged  that  if 
the  said  several  sums  were  not  paid  (forthwith)  the  said  A.  B.  shoiild 
be  imprisoned  in  the  common  gaol  of  the  county,  at  ,  in  the 

said  county  of  (and  there  kept  at  hard  labour  if  the 

conviction*  so  adjudges)  for  the  term  of  ,  unless  the  said 

several  sums  and  the  costs  and  charges  of  the  commitment  and  of  the 
conveying  of  the  said  A.  B.  to  the  said  common  gaol  were  sooner  paid ; 
And  whereas  the  time  in  and  by  the  said  conviction  appointed  for  the 
payment  of  the  said  several  sums  has  elapsed,  but  the  said  A.  B.  has 
not  paid  the  same,  or  any  part  thereof,  but  therein  has  made  default: 
These  are,  therefore,  to  command  you,  the  said  peace  officers,  or  any 
one  of  you,  to  take  the  said  A.  B.,  and  him  safely  to  convey  to  the 
common  gaol  at  aforesaid,  and  there  to  deliver  him  to  the 

said  keeper  thereof,  together  with  this  precept:  And  I  do  hereby  com- 
mand you,  the  said  keeper  of  the  said  common  gaol,  to  receive  the  said 
A.  B.  into  your  custody  in  the  said  common  gaol,  there  to  imprison 
him  (and  keep  him  at  hard  labour  •/  the  conviction  so  adjudges)  for 
the  term  of  ,  unless  the  said  several  sums  and  the  costs  and 

charges  of  the  commitment  and  of  the  conveying  of  the  said  A.  B.  to 
the  said  common  gaol  are  sooner  paid  unto  you,  the  said  keeper;  and 
for  your  so  doing,  this  shall  be  your  sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,    [seal.] 

/.  P.,  (name  of  county.) 
55-56  V,  c.  29,  sch.  1,  form  FFF. 


FoRic  42. 

(Section  741.) 

Warrant  of  Commitment  on  an  Order  in  the  first  instance. 

Canada, 
Province  of  i 

County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said 
county  of  ,  and  to  the  keeper  of  the  common 

gaol  of  the  county  of  ,  at  ,  in  the 

said  county  of 

Whereas,  on  last  past,  complaint  was  made  before 

the  undersigned,  ,  a  justice  of  the  peace  in  and  for  the 
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said  county  of  ,  for  that  (etc.,  as  im  the  order),  and  after- 

wards, to  wit,  on  the  day  of  ,  at  -     A.  B. 

and  C.  D.  appeared  before  me  the  said  justice  (or  aa  it  ie  in  the  order), 
and  thereupon  having  considered  the  matter  of  the  complaint,  I  adjudged 
the  said  A.  B.  to  pay  the  said  C.  D.  the  aum  oi  .,  <m  or 

before  the  day  of  then  next,  and  also  to  pay  to 

the  said  G.  D.  the  sum  of  ,  for  his  costs  in  that  behalf;  and 

I  also  thereby  adjudged  that  if  the  said  several  sums  were  not  paid 
on  or  before  the  day  of  then  next,  the  ^aid  A.  B. 

should  be  imprisoned  in  the  common  gaol  of  the  county  of  ,  at 

,  in  the  said  county  of  (and  there  be  kept 

at  hard  labour  if  the  order  so  directs)  for  the  term  of  <  ,  unless 

the  said  several  sums  and  the  costs  and  clLarges  of  the  commitment  and 
of  the  conveying  of  the  said  A.  B.  to  the  said  conmion  gaol,  were  sooner 
paid:  And  whereas  the  time  in  and  by  the  said  order  appointed  for 
the  payment  of  the  said  several  sums  of  money  has  elapsed,  but  the 
said  A.  B.  has  not  paid  the  same,  or  any  part  thereof,  but  therein  has 
made  default:  These  are,  therefore,  to  command  you,  the  said  peace 
officers,  or  any  of  you,  to  take  the  said  A.  B.  and  him  safely  to  convey 
to  the  said  common  gaol,  at  aforesaid,  and  there  to  deliver 

him  to  the  keeper  thereof,  together  with  this  precept:  And  I  do  hereby 
command  you,  the  said  keeper  of  the  said  common  gaol,  to  receive  the 
said  A.  B.  into  your  custody  in  the  said  common  gaol,  there  to  impriflon 
him  (and  keep  him  at  hard  labour  •/  the  order  eo  dWects)  for  the  term 
of  unless  the  said  several  sums  «nd  the  costs  and  ehttrgea 

of  the  commitment  and  of  conveying  him  to  the  said  common  gaol  are 
sooner  paid  unto  yon  the  said  keeper;  and  for  your  so  doing,  this  shall 
be  your  sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 


55-56  V,  c.  29,  sch.  1,  form  GGG. 


J.  S.,  [seal.] 

/.  P.,  ("name  of  county,) 


FORBf  43. 


(Section  741.) 

Constable's  Setum  to  a  Warrant  of  Distress, 

I,  W.  T.,  constable,  of  ,  in  the  county  of  ,  hereby 

certify  to  J.  S.,  Esquire,  a  justice  of  the  peace  in  and  for  the  county 
of  ,  that  by  virtue  of  this  warrant  I  have  made  diligent 

search  for  the  goods  and  chattels  of  the  within  mentioned  A.  B.,  and 
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that  I  ean  find  no  suffleient  goods  or  chattels  of  the  said  A.  B.  whereon 
to  levy  'the  sums  within  mentioned. 

Witness   my   hand,    this  day   of  ,    one    thousand 

nine  hundted  and 
55-96  v.  c.  29,  sch.  1,  f  oran  III. 


FoBM  44. 
("Section  741.) 

Warrant  for  Commitrtkent  for  Want  of  Distress, 

Canada, 
'Province  6f  ^ 

County  of 

To    all    or    any    of    the    constables  and    other    peace  officers    in    the 

county  of                                 ,  and  to  the  keeper  of  the  common 

gaol  of  the  said  county  of                        ,  at  ,  in  the 
said  county. 

Whereas  (etc.,  a«  in  eiiher  of  the  foregoing  distress  warrants  39  or 
40,  t6  <*e  asterisk,  *  and  then  thus) ;  And  whereas,  afterwards  on 
the  '      day  of  ,  in  the  year  aforesaid,  I,  the  said 

jvatke^  issued  a  warrant  to  all  or  «ay  of  the  peace  officers  of  the 
«ounty  of  «     t  cottunanding  them,  or  any  of  them,  to  levy  the 

«aid  taTBB'  of  .  aind  by  distress  and  sale  of  the  goodft 

ttifed  chattels  oi  the  said  A.  >B«;  And  whereas  it  appears  to  me,  as  well 
lay  the  return  of  the  said  warrant  of  distress  by  the  peace  officer  who 
had  the  execution  of  the  same,  as  otherwise,  that  the  said  peac«  officer 
has  made  diligent  search  for  the  goods  and  chattels  of  the  said  A.  B., 
but  that  no  sufficient  distress  whereon  to  levy  the  sums  above  men- 
tioned could  be  found.:  These  are,  therefore,  to  command  you,  the  said 
peace  officers,  or  any  one  of  you,  to  take  the  said  A.  B.,  and  him  safely 
to  convey  tpthe  common  gaol  at  aforesaid,  and  there  deliver 

him  to  the  said  keeper,  together  with  this  precept:  And  I  do  hereby 
command  you,  the  said  keeper  of  the  said  common  gaol,  to  receive  the 
said  A.  B.  into  your  custody,  in  the  said  common  gaol,  there  to  imprison 
him  (and  keep  him  at  hard  labour  if  the  order  so  directs)  for  the  term 
of  ,  unless  the  said  several  sums,  and  all  the  costs  and 

charges  of  the  said  distress  and  of  the  commitment  and  of  the  convey- 
ing of  the  said  A.  B.  to  the  said  common  gaol  are  sooner  paid  unto  yon, 
the  said  keeper ;  and  for  so  doing  this  shall  be  your  sufficient  warrant 

Given  under  my  hknd  and  seal,  this  day  of  , 

in  thp  year  ^  at    .  ,  in  the  county  aforesaid. 

J.  S.,   [SEAL.] 

J.  T.f  (name  of  oaunty.) 
65-56  %  c.  fi9,  sch.  1,  form  JJil 
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FOBM  45. 
(Section  742.) 

Warrant  of  Distress  for  Costs  upon  an  Order  for  Dismissal  of  an 

Information  or  Complaint, 

To  all  or  any  of  the  constables  and  oth^r  peace  officers  in  the  said 
county  of 

Canada, 
Province  of 
County  of 

Whereas  on  last  past,  information  was  laid  (or  complaint 

was  made)  before  ,  a  justice  of  the  peace  in  and  for  the 

said  county  of  ,  for  that  (etc.,  as  in  the  order  of  dis- 

missal) and  afterwards,  to  wit,  on  ,  at  ,  both  parties 

appearing  before  (me)  ,  in  order  that  (/)  should  hear  and 

determine  the  same,  and  the  several  proofs  adduced  to  (me)  in  that 
behalf,  being  by  (me)  duly  heard  and  considered,  and  it  manifestly 
appearing  to  (me)  that  the  said  information  (or  complaint)  was  not 
proTed,  (/)  therefore  dismissed  the  same  and  adjudged  that  the  said 
C.  B.  Bhould  pay  to  the  said  A.  B.  the  sum  of  ,  for  his  costs 

incurred  by  him  in  his  defence  in  that  behalf;  and  (/)  ordered  that  if 
the  said  sum  for  costs  was  not  paid  (forthwith)  the  same  should  be 
levied  on  the  goods  and  chattels  of  the  said  C.  D.,  and  (/)  adjudged 
that  in  default  of  sufficient  distress  in  that  b^alf  the  said  C.  D.  should 
be  imprisoned  in  the  common  gaol  of  the  said  county  of  ,  at 

,  in  the  said  county  of  (and  there  kept 

at  hard  labour  if  the  order  so  directed)  f  pr  the  space  of  unless 

the  said  sum  for  costs,  and  all  costs  and  charges  of  the  said  distress 
and  of  the  commitment  and  of  the  conveying  of  the  said  A.  B.  to  the 
said  common  gaol,  wes^e  sooner  paid;  *And  whereas  the  said  C.  Dw 
being  now  jequired  to  pay  to  the  said. A.  B.  the  said  sutn  for  coats,  has 
not  pai4  the  same,  or  any  part  thereof,  bat  therein  has  made  default: 
These  are,  therefore,  to  command  you,  in  His  iNfojesty's  name,  forthwith 
to  make  distreee  of  the  goods  and  eihattiels  of  the  said  O.  D.,  and  if 
within  the  term  of  days  next  after  the  making  of  such 

distress,  the  said  last  mentioned  sum,  together  with  the  reascmable 
charges  of  taking  and  keeping  the  said. distress,  shall  not  be  paid,  then 
to  sell  the  said  goods  and  chattels  so  by  you  distrained,  and  to  pay 
the  money  arising  from  such  sale  to  (me)  that  (I)  may  xmy  and  apply 
the  samer.as  by  law  dire<;ted,  and  may  render  the  overplus  (if  any)  on 
demaitd  torthe  said  C.  D.,  anid  if  no  distress  can  be  found,  then  to  certify 
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the  same  unto  (me)   (or  to  any  other  justice  of  the  peace  for  the  said 
county),  that  such  proceedings  may  be  had  therein  as  to  law  appertain. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

/.  P,,  {name  of  county,) 
55-56  V,  c.  29,  sch.  1,  form  KKK. 


Form  46. 

(SecUon  742.) 

WcBrrcmt  of  Commitment  for  Want  of  Distress, 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  ofBeers  in  the  said 
county  of  ,  and  to  the  keeper  of  the  common 

gaol  of  the  said  county  of  ,  at  ,  in  the 

oaid  county  of 

Whereas  (etc.,  as  in  form  45  to  the  asterisk,  *  and  then  thus) :   And 
whereas  afterwards,  on  the  day  of  ,  in  the  year 

aforesaid,  1,  the  said  justice,  issued  a  warrant  to  all  or  any  of  the 
peace  officers  of  the  said  county,  commanding  them,  or  any  one  of 
them,  to  levy  the  said  sum  of  ,  for  costs,  by  distress  and 

sale  of  the  goods  and  chattels  of  the  said  C.  B. :  And  whereaa  it  appears 
to  me,  as  well  by  the  return  to  the  said  warrant  of  distress  of  the  peace 
officer  charged  with  the  execution  of  the  same,  as  otherwise,  that  the 
said  peace  officer  has  made  diligent  seardi  for  the  goods  and  chattels 
of  the  said  C  I>^  but  that  no  sufficient  diatreea  whereon  to  levy  the 
sum  above  mentioned  could  be  found;  These  are,  therefore,  to  com- 
mand you,  the  said  peace  officers,  or  any  one  of  you,  to  take  the  said 
C.  D.,  and  him  safely  convey  to  the  common  gaol  of  the  said  county, 
at  aforesaid,  and  there  deliver  him  to  the  keeper  thereof, 

together  with  this  precept:  And  I  hereby  command  you,  the  Mud  keeper 
of  the  said  common  gaol,  to  receive  the  said  G.  D.  into  your  custody  in 
the  said  common  gaol,  there  to  imprison  him  (and  keep  him  at  hard 
labour  if  the  order  so  directed)  for  the  term  of  ,  unless  the 

said  sum,  and  all  the  ooeta  and  charges  of  the  said  distress  and  of  the 
confunitment  and  of  the  conveying  of  the  said  C.  D.  to  the  said  commofn 
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gaol  are  sooner  paid  unto  you  the  said  keeper;  and  for  yott  bo  doing, 
this  shall  be  your  sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of  > 

in  the  year  ,  at  ,  in  the  county  aforesaid* 

J.  6.,  [SfiAL.] 

/.  P.,  {name  of  e&untf,) 
55-56  V,  e.  29,  sch.  1,  form  LLL. 


Form  47. 
(Section  743.) 

Endorsement  in  Backing  a  Warrant  of  JHHrese. 

Canada, 
Province  of 
County  of 

Whereas  proof  upon  oath  has  this  day  been  made  before  me 
,  a  justice  of  the  peace  in  and  for  the  said  county, 
that  the  name  of  J.  8.  to  the  within  warrant  subscribed  is  oi  the  hand- 
writing of  the  justice  of  the  peace  within  mentioned,  I  do  therefore 
authorize  W.  T.,  who  brings  me  this  warrant,  and  all  other  persona  to 
whom  this  warrant  was  originally  directed,  or  by  whom  the  same  ma^ 
be  lawfully  executed,  and  also  all  peace  officers  in  the  said  county 
of  ,  to  execute  the  same  within  the  said  county. 

Given  under  my  hand,  this  day  of  ,  one  thousand 

nine  hundred  and 


O.  K., 

/.  P.,  (name  of  county,) 


55-56  V,  c.  29,  sch.  1,  form  HHH. 


Form  48. 
(Section  748.) 

Complaint  by  the  Tarty  Threatened,  for  Buretiee  for  the  Peace. 


Canada, 
Province  of 
County  of 


:) 


The  information  (or  complaint)  of  C.  P.,  of  ,  in  the 

aaid  eounty  of  ,  (labourer),  (if  preferred  by  an  attorney 

or  agent,  say — by  D.  E.,  his  duly  authorized  agent  (or  attorney),  in 
this  behalf),  taken  upon  oath,  before  me,  the  undersigned,  f^  justice  of 
the  peace,  in  and  for  the  said  county  of  ,  at  in 

the  said  eounty  of  ,  this  day  of  .  in 
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the  year  ,  who  says  that  A.  B.,  of  ,  in 

the  said  county,  did,  on  the  day  of  (instant  or 

last  past),  threaten  the  said  C.  D.  in  the  words  or  to  the  effect  follow- 
ing, that  is  td  say:  (set  them  out,  with  the  circumstances  under  which 
they  were  used)*,  and  that  from  the •  above  and  other  threats  used  by 
the  said  A.  B.  towards  the  said  C.  D.,  he,  the  said  C.  D.,  is  afraid  that 
the  said  A.  B.  will  do  him  some  bodily  injury,  and  therefore  praya 
that  the  said  A.  B.  may  be  required  to  find  sufficient  sureties  to  keep 
the  peace  and  be  of  good  behaviour  towards  him,  the  said  C.  D.;  and 
the  said  d.  D.  also  says  that  he  does  not  make  this  complaint  against 
nor  require  such  sureties  from  the  said  A.  B.  from  any  malice  or  ill-will, 
but  merely  for  the  preservation  of  his  person  from  injury. 
55-56  V,  c.  29,  8ck.l,  form  WWW. 


\ 


Form  49. 
(Sections  748  and  1058.) 


Form  of  Becognisance  to  Keep  the  Peace. 

Canada^ 
ProTlnee  of 
County  of 

B^  it  remembered  that  on  the  day  of  ^  in  the 

year  ,  A.  B.,  of  ,  (labourer),    L.  M.,  of  , 

(grocer),  and  N.  O.,  of  ,  (butcher) ,  personally  came  before 

(us)   the  undersigned,   (two)   justices  of  the  peace  for  the  county  of 
,    and  severally  acknowledged  themselves  to  owe  to  our 
Lord  ttie  King  the  several  si^ms  following,  that  is  to  say:  the  said  A.  B. 
the  sum  of  ,  and  the   said  L^  M.   and   K.   O.,  the   sum 

of  ,  each,  of  good  and  lawful  money  of  Canada,  to  be  made 

and  levied  of  their  goods  and  chattels,  lands  and  tenements  respect- 
ively, to  the  use  of  our  said  Lord  the  King,. his  heirs  and  successors,  if  he, 
the  said  A.  B.,  fail  in  the  condition  endorsed  (or  hereunder  written). 
Taken  and  acknowledged   the   day  and  year  first  above  mentioned 

at    -  before  tw» 

J.  S>, 
J.  T., 

J,  P.,  (name  of  county.) 

The  condition  of  the  within  (or  above)  written  recognizance  is  such 
that  if  the  within  bound  A.  B.  (of,  etc.),  keeps  the  peace  and  is  of 
good  behaviour  towards  His  Majesty  and  his  liege  people,  and  specially 
towards  C.  D.   (of,  etc.),  for  the  term  of  now  next 

ensuing,  then  the  said  recognizance  to  be  void,  otherwise  to  stand  in 
full  force  and  virtu6. 
55-56  V,  c.  29,  sch.  1,  form  XXX. 
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(Section  748.) 

Form  of  Commitment  in  Default  of  Sureties, 

Canada,  • 
Province  of  j 

County  of 

To   all    or    any.   of   the    constables    and    other    peace   officers   in    the 
county  of  ,  fuid  to  ,  the  keeper  ojf  the  common 

gaol  of  the  said  county  of       ,  ,  .at  ,  in  the 

s^id  county. 

Whereas  on  the  day  of  {inst^ni),  complaint 

on  oath  was  made  before  the  undersigned  (or  J,  L.,  Esquire),  a  justice 
of  the  peace  in  and  for  the  said  county  of  .  i.by  C.  D., 

of  ,  in  the  said  county,  (labourer),  that  A.  Q.,  pif  (etcOy 

on  the  day  of  ,  at  aforesaid,  did 

threaten  (etc,  follow  to  the  end  of  comf latent,  as  in  form  above,  in  the 
past  tense,  then) :  And  whereas  the  said  A*  B.  was  this  day  brougjbt 
and  appeared  before  me,  the  said  justice  (or  J.  L.,  Esquire,  a  justice  of 
the  peace  in  and  for  the  said  eounty  of  )y  to  answer  unto 

the  said  complaint;  and  having  been  required  by  me  to  enter  into  his 
own  recognizance  in  the  sum  of  ,  with  two  sufficient  sureties 

in  the  sum  of  each,  to  keep  the  peace  and  be  of  good 

behaviour  towards  His  Majesty  and  his  liege  people,  and  especially 
towards  the  said  CD.,  has  refused  and  neglected,  and  still  xefuses  and 
neglects,  to  find  such  sureties:  These  are,  therefore,  to  command  you, 
and  each  of  you,  to  take  the  said  A.  B.,  and  him  safely  to  convey  to 
the  common  gaol  at  aforesaid,  and  there  to  deliver  hiu  to 

the  keeper  thereof,  together  with  this  precept:  And  I  do  hereby  eom- 
mand  you,  the  said  keeper  of  the  said  common  gaol,  to  receive  ^he  said 
A.  B.  into  your  custody  in  the  said  common  gaol,  there  to  imprison 
him  for  the  space  of  ,  or  until  he  shall  otherwise  be  dis- 

charged in  due  course  of  law,  unless  he,  in  the  metiatime,  finds  sufficient 
sureties  to  keep  the  peace  as  aforesaid. 

Qiven  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [SKAL.] 

J.  P.,  (name  of  cauntU') 

* 

55-66  V,  c.  29,  sch.  1,  form  YYY. 

> 
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Form  51. 
(Section  750.) 

Form  of  Becognizance  to  try  the  AppeaL 

Canada, 
Provinee  of 
County  of 

Be  it  remembered  tho/t  on  ,  A.  B.,  of  ,  (Idbowrer)^ 

and  L.  M.,  of  ,  (groeer),  and  N.  O.^  of  , 

(yeoman),  personally  came  before  the  undersigned^  ,  a  justice 

of  the  peace  in  and  for  the  said  county  of  ,  and  severally 

acknowledged  /themselTes  to  owe  to  our  Sovereign  Lord  the  King,  the 
several  sums  following,  that  is  to  say,  the  said  A.  B.  the  sum  of  , 

and  the  said  L.  M.  and  N.  O.  the  sum  of  ,  each,  of  good  and 

lawful  money  of  Canada,  to  be  made  and  levied  of  their  several  goods 
and  chattels,  lands  and  tenements  respectively,  to  the  use  of  our  said 
Lord  the  King,  his  heirs  and  successors,  if  he  the  said  A.  B.  fails  in 
the  condition  endorsed  (or  hereunder  written). 

Taken  cmd  acknowledged  the  d-ay  and  year  first  above  mentioned 
at  ,  before  me. 

J.  P.,  (name  of  county.) 

The  condition  of  the  within  (or  the  above)  written  recogniseanee  is 
such  that  if  the  said  A.  B.  personally  appears  at  the  (next)  Qeneral 
Sessions  of  the  Peace  (or  other  court  discharging  the  functions  of  the 
Court  of  General  Sessions,  as  the  case  may  he),  to  be  holden  at  , 

on  the  day  of  ,  next,  in  and  for  the  said 

county  of  ,  and  tries  an  appeal  against  a  ^rtain  convic- 

tion, bearing  date  the  day  of  ,  (instant),  and 

made  by  (me)  t^e  said  justice,  whereby  he,  the  said  A.  B.,  was  convicted 
for  that  he,  the  said  A.  B.,  did,  on  the  day  of  , 

at  ,  in  the  said  county  of  ,  (here  set  out  the 

offence  as  stated  in  the  con^viotion) ;  and  also  abides  by  the  judgment  of 
the  court  upon  such  appeal  and  pays  such  costs  as  are  by  the  court 
awarded,  then  the  said  recognizance  to  be  void,  otherwise  to  remain  in 
full  force  end  virtue. 

Form  of  Notice  of  such  Becognieance  to  he  given  to  the  Appellant 

€Md  his  Sureties. 

Take  notice,  that  you,  A.  B.,  are  bound  in  the  sum  of  , 

and  you,  L.  M.  and  N.  0.,  in  the  sum  of  ,  each,  that  you 

the  said  A.  B.  will  personally  appear  at  the  next  General  Sessions  of 
the  Peace  to  be  holden  at  ,  in  and  for  the  said  coonty 
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of  ,  and  try  an  appeal  against  a  conviction  {or  order) 

dated  the  day  of  ,  {insta/nt),  whereby  you 

A.  B.  were  convicted  of  (or  ordered,  etc),  (stating  offence  or  the  subject 
of  the  order  shortly),  and  a^bide  by  the  judgment  of  the  court  upon  such 
appeal  and  pay  such  costs  as  are  by  the  court  awarded,  and  unless  you 
the  said  A.  B.  personally  appear  and  try  such  appeal  and  abide  by  such 
judgment  and  pay  such  costs  accordingly,  the  recognizance  entered  into 
by  you  will  forthwith,  be  levied  on  you,  and  each  of  you. 

Dated  at  ,  this  day  of  ,  one 

thousand  nine  hundred  and 

55-56  V,  c.  29,  sch.  1,  form  OOO. 


FOKU  58 
(Section  759.) 

CertifUnxte  of  Clerk  of  the  Peace  that  the  Costs  of  an  Appeal  are  not  paid. 

Office  of  the  clerk  of  the  peace  for  the  county  of 

Title  of  the  Appeal, 

I  hereby  certify  that  at  a  Court  of  General  Sessions  of  the  Peace, 
(or  other  court  discharging  the  functions  of  the  Court  of  General 
Sessions,  as  the  case  may  he),  holden  at  ,  in  and  for  the 

said  county,  on  last  past,  an  appeal  by  A.  B.  against  a 

conviction  (or  order)  of  J.  S.,  Esquire,  a  justice  of  the  peace  in  and 
for  the  said  county,  came  on  to  be  tried,  and  was  there  heard  and 
determined,  and  the  said  Court  of  General  Sessions  (or  other  court,  as 
the  case  may  be)  tljereupon  ordered  that  the  said  conviction  (or  order) 
should  be  confirmed  (or  quashed),  and  that  the  said  (appellant)  should 
pay  to  the  said  (respondent)  the  sum  of  ,  for  his  costs  incurred 

by  him  in  the  said  appeal,  and  which  sum  was  thereby  ordered  to  be 
paid  to  the  clerk  of  the  peace  for  the  said  county,  on  or  before  the 

day  of  (instant),  to  be  by  him  handed 

over  to  the  said  (respondent),  and  I  further  certify  that  the  said  sum 
for  costs  has  not,  nor  has  any  part  thereof,  been  paid  in  obedience  to 
the  said  order. 

Bated  at  ,  this  day  of  ,  one 

thousand  nine  hundred  and 


G.  H., 

Clerk  of  the  Peace, 


65-56  V,  c.  29,  sch.  1,  form  PPP. 
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FoRic  53 
(Section  759.) 

Warrant  of  Distress  for  Costs  of  an  Appeal  against  a  Conviction  or 

Order. 

Canada, 
Province  of  ^ 

County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said 
county  of 

Whereas  (etc.,  as  in  the  warrants  of  distress,  forms  39  or  J^O,  and  to 
the  end  of  the  statement  of  the  conviction  or  order,  and  then  thus) : 
And  whereas  the  said  A.  B.  appealed  to  the  Court  of  General  Sessions 
of  the  Peace  (or  other  court  discharging  the  functions  of  the  Court  of 
General  Sessions,  as  the  case  may  be),  for  the  said  county,  against  the 
said  conviction  or  order,  in  which  appeal  the  said  A.  B.  was  the  appel- 
lant, and  the  said  CD.  (or  J.  S.,  Esquire,  the  justice  of  the  peace  who 
made  the  said  conviction  (or  order)  )  was  the  respondent,  and  which  said 
appeal  came  on  to  be  tried  and  was  heard  and  determined  at  the  last 
General  Sessions  of  the  Peace  (or  other  court,  as  the  case  may  be)  for 
the  said  county,  holden  at  ,  on  ;  and  the  said 

court  thereupon  ordered  that  the  said  conviction  (or  order)  should  be 
confirmed  (or  quashed)  and  that  the  said  (appellant)  should  pay  to  the 
said  (respondent)  the  sum  of  ,  for  his  costs  incurred  by  him 

in  the  said  appeal,  which  said  sum  was  to  be  paid  to  the  clerk  of  the 
peace  for  the  said  county,  on  or  before  the  day  of  , 

one  thousand  nine  hundred  and  ,  to  be  by  him  handed  over 

to  the  said  C.  D. ;  and  whereas  the  elerk  of  the  peace  of  the  said  county 
has,  on  the  day  of  (instant),  duly  certified 

that  the  said  sum  for  costs  had  not  been  paid:  *  These  are,  therefore, 
to  command  you,  in  His  Majesty's  name,  forthwith  to  make  distress 
of  the  goods  and  chattels  of  the  said  A.  B.,  and  if,  within  the  term 
of  dajis  next  after  the  making  of  su<ih  distress,  the  said 

last  mentioned  sum,  together  with  the  reasonable  charges  of  taking 
and  keeping  the  said  distress,  are  not  paid,  then  to  sell  the  said  goods 
and  chattels  so  by  you  distrained,  and  to  pay  the  money  arising  from 
such  sale  to  the  clerk  of  the  peace  for  the  said  county  of  , 

that  he  may  pay  and  apply  the  same  as  by  law  directed ;  and  if  no  such 
distress  can  be  found,  then  to  certify  the  same  Ainto  me  or  any  other 
justice  of  the  peace  for  the  said  county,  that  such  proceedings  may  be 
had  therein  as  to  law  appertain. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

O.  K.,  [SEAL.] 

55-56  V,  c.  29,  sch.  1,  form  QQQ.  J.  P.,  (name  of  county,) 
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[§nw] 


(Section  759.) 

Warrant  of  Commitment  for  want  of  Distress  in  the  last  ease. 


Canada, 
Province  of 
County  of 


;| 


To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said 
county  of  ,   and  to  the  keeper  of  the  common 

gaol  of'  the  said  county  at  >  in  the  said  county. 

Whereas  (etc,  as  in  form  5$,  to  the  asterisk  *  and  then  thus) :   And 
whereas,  af  terwards,  on  the  day  of  ,  in  the  year 

af  oresaidy  I,  the  undersigned,  issued  a  warrant  to  all  or  any  of  the  peace 
officers  in  the  said  county  of  ,  commanding  them,  or  any 

of  them,  to  levy  the  said  sum  of  ,  for  costs,  by  distress 

and  sale  of  the  goods  and  chattels  of  the  said  A.  B.;  And  whereas  it 
appears  to  me,  as  well  by  the  return  to  the  said  warrant  of  distress 
of  the  peace  officer  who  was  charged  with  the  execution  of»  the  same, 
as  otherwise,  that  the  said  peace  officer  has  made  diligent  search  for 
the  goods  and  chattels  of  the  said  A.  B.,  but  that  no  sufficient  distress 
whereon  to  levy  the  said  sum  above  mentioned  could  be  found:  These 
are,  therefore,  to  command  you,  the  said  peace  officers,  or  any  one  of 
you,  to  take  the  said  A.  B.,  and  him  safely  to  convey  to  the  common 
gaol  of  the  said  county  of  ,  at  aforesaid,  and 

there  deliver  him  to  the  said  keeper  thereof,  together  with  this  precept: 
And  I  do  hereby  command  you,  the  said  keeper  of  the  said  common 
gaol,  to  receive  the  said  A.  B.  into  your  custody  in  the  said  common  gaol, 
there  to  imprison  him  for  the  term  of  ,  unless  the  said  sum 

and  all  costs  and  charges  of  the  said  distress  and  of  the  commitment 
and  of  the  conveying  of  the  said  A.  B.  to  the  said  common  gaol,  are 
sooner  paid  unto  you,  the  said  keeper;  and  for  so  doing  this  shall  be 
your  sufficient  warrant. 


Qiven  under  my  hand  and  seal,  this 
in  the  year  '  ,  at 


day  of 
,  in  the  county  aforesaid. 

O.  K.,   [SEAL.] 

J.  P.,  (name  of  county.) 


55-56  V,  c.  29,  sch.  1,  form  RRB. 
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FOBM  55. 


(Section  799.) 


Conviction, 


Ganftda;, 
Province  of 
County  of 

Be    it  remembered  that  on  the  day  of  , 

in  the  year  ,  at  ,  A.  B.^  being  charged 

before  me,  the  undereigned,  ,  of  the  said  (oUtf)  (and 

consenting  to  my  trying  the  charge  summarily),  is  convicted  before  me, 
for  that  he,  the  said  A.  B.,  (etc,  stating  the  offence,  and  the  time  and 
place  when  and  where  committed),  and  I  adjudge  the  said  A.  B.,  for 
his  said  offence,  to  be  imprisoned  in  the  (and  there 

kept  at  hard  labour,  if  it  is  so  adjudged)  for  the  term  of 

Given  under  my  hand  and  seal,  the  day  and  year  first  above  mentioned, 
at  •        aforesaid. 

s 

G.  F.,  [seal.] 

Police  magistrate 
for 
(or  as  the  case  may  he) . 

55-56  V,  c.    29,  sch.  1,  form  QQ. 


Fork  56. 

(Section  799.) 

Conviction  upon  a  Plea  of  Guilty, 

Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  the  day  of  , 

in  the  year  ,  at  ,  A.  B.  being  charged 

before  me,  the  undersigned,  of  the  said  (city)   (and 

consenting  to  my  trying  the  charge  summarily),  for  that  he,  the  said 
A.  B.,  (etc.,  stating  the  offence,  and  the  time  and  place  when  and  where 
committed),  and  pleading  guilty  to  such  charge,  he  is  thereupon  convicted 
before  me  of  the  said  offence;  and  I  adjudge  him,  the  said  A..B.,  for 
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his  said  offence,  to  be  imprisoned  in  the  (and  there  kept 

at  hard  labour,  if  it  w  9o  adjudged)  for  the  term  of 

Given  under  my  hand  and  seal,  the  day  and  year  first  above  mentioned, 
at  aforesaid. 

G.  P.,  [seal.] 

Police  magistrate 
for 
{or  as  the  case  may  he). 

55-56  V,  c.  29,  sch.  1,  form  BB. 


POMC  57. 


(Section  799.) 


Certificate  of  Dismissal, 


Canada, 
Province  of 
County  of 

I,  the  undersign^edy  ,  of  the  city  (or  as  ike  ease 

may  he)  of  ,  certify  that  on  the  day  of 

,  in  the  year  ,  at  aforesaid, 

A.  6.,  being  charged  before  me  (and  consenting  to  my  trying  the  charge 
summarily),  for  that  he,  the  said  A.  B.,  (etc.,  stating  the  offence  charged, 
and  the  time  and  place  when  and  where  alleged  to  have  b^sn  committed), 
I  did,  after  having  summarily  tried  the  said  charge,  dismiss  the  same. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  aforesaid. 

G.  P.,  [SEAL.] 

Police  magistrate 
for 
•  {or  as  the  case  may  he) » 

55-56  V,  c.  29,  sch.  1,  form  SS. 
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Totat  58. 


(Section  813.) 


Canada, 
ProTinee  of 
County  of 


Certificate  of  DismiesaL, 


the  peace  for  the 


I  a 

of 

the 

at 


,  juntices  of 

,  (or  if  a  recorder,  etc., 

,  of  the 

,  as  the  case  may  he),  do  hereby  certify  that  on 

day   of  ,  in   the  year  , 

,  in   the  said  of  ,  A.  B.  was  brought 


before  us,  the  said  justices  (or  me,  the  said  ),  charged 

with  the  following  offence,  that  is  to  say   (here  state  briefly  the  par- 
ticulars of  the  charge),  and  that  we,  the  said  justices,  (or  1,  the  said 

)  thereupon  dismissed  the  said  charge. 

Given  under  our  hands  and  seals  (or  my  hand  and  seal),  this 
day  of  ,  in  the  year  ,  at  aforesaid. 


J.  P.   [SEAL.] 

J.  B.  [SEAL.] 

or  S.  J.   [SEAL.] 


55-56  V,  c.  29,  B«h.  1,  form  TT. 


FOBMI  5d. 

(Section  814.) 

ConvicUon, 

Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  the  day  of  ,  in 

the   yeat  ,    at  *   in    the   county 

of  ,   A.  B.  is  convicted  before  us,  J.  P.  and  J.  B., 

justices  of  the  peace  for  the  said  county  (or  me,  S.  J.,  recorder,  of  the 

,  of  ,  or  as  the  case  may  be)  for  that 

he,  the  said  A.  B.,  did  (specify  the  offence  and  the  time  and  place  when 
and  where  the  same  was  committed,  as  the  case  may  he,  hut  without 
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setting  forth  the  evidence) ,  and  we,  ih*  said  J.  P.  and  J.  B.  (or  I,  the 
said  S.  J.)>  adjudge  the  said  A.  B.,  for  his  said  offence,  to  be  imprisoiied 
in  the  with  (or  without)  hard  labour  (in  the  discretion 

of  the  justice)  far  the  space  of  ,  (or  we)  (or  I)  adjudge 

the  said  A.  B.,  for  his  said  offence,  to  forfeit  and  pay  (here  state  the 
penalty  actually  imposed) ,  and  in  default  i of  immediate  payment  of  the 
said  sum,  to  be  imprisoned  in  the  with  (or  without)  liar  ft 

labour  (in  the  discretion  of  the  justice)  for  the  term  of  , 

•imless  the  said  sum  is  sooner  paid. 

Given  under  our  hands  and  seals  (or  my  hand  and  seal),  the  day  and 
year  first  above  mentioned. 

J.  P.  ISEAL.] 
J.  R.  [SEAL.] 
or  S.  J.  [SEAL.]' 


t. 


55-50  y,  c.  29,  sch.  1,  form  UU. 


FOBM  60. 
(Section  827.) 

Form  of  Becord  when  the  Prisoner  'FleaSS'€hii9$ff, 


Canada, 
Province  of 
County  of 

Be  it  remembered  that  A.  B.,  being  a  prisoner  in  the  gaol' of  the  said 
county,  on  a  charge  of  having  on  the  day  of  , 

in  the  year  ,  stolen,  etc.,  (one  cow,  the  property  of  C.  D., 

or  as  the  case  may  he,  stating  briefly  the  offence),  and  being  brought 
before  me  (describe  the  judge)  on  the  day  of       '  .     , 

in  the  year  ,  ai^d  asked  by.  me  if  he    consented  to  be  tried 

before  me  without  the  intervention  of  a  jury,  consented  to  be  so  tried; 
and  that  the  said  A.  B.  being  then  arraigned  upon  the  said  aharge,  he 
pleaded  guilty  thereof,  whereupon  I  sentenced  the  said  A.  B.  to  (A«ff 
insert  such  sentence  as  the  law  allows  and  j^he  judge  thinks  right),    . 


Witness  my  hand  this 


day  of 


,  ifi  the  year 


O.  K., 


65-56  V,  c.  29,  sch.  1,  form  NN. 
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Form  61. 
(Section  633.) 

Fcrm  of  Beeord  when  the  Prisoner  Fleada  Not  Gu4Uff. 

Canada, 
Province  of 
Ck>anty  of 

Be  it  remembered  that  A.  B.  being  a  prisoner  in  the  gaol  of  the  said 
county,  commiited  for  trial  on  a  charge  of  having  on  day 

of  y  in  the  year  stolen,  etc.,  (one  cow,  the 

property  of  G.  D.,  or  ae  the  case  may  he,  stating  briefly  the  offence) 
and  having  been  brought  before  me  {describe  the  judge)  on  the 
day  of  ,  in  the  year  ,  and  asked  by  me  if 

he  consented  io  be  tried  before  me  without  the  intervention  of  a  jury, 
consented  to  be  so  tried ;  and  that  upon  the  day  of  , 

in  the  year  ,  the  said  A.  B.,  being  again  brought  before  me 

for  trial,  and  declaring  himself  ready,  was  arraigned  upon  the  said 
charge  and  pleaded  not  guilty ;  and  after  hearing  the  evidence,  adduced, 
as  well  in  support  of  the  said  charge  as  for  the  prisoner's  defence 
(or  as  the  case  may  be),  1  find  him  to  be  guilty  of  the  offence  with 
which  he  is  charged  as  aforesaid,  and  I  accordingly  sentenise  him  to 
(here  insert  stich  sentence  as  the  law  allows  and  the  judge  thinks  right), 
(or  I  find  him  not  guilty  of  the  offence  with  which  he  is  charged,  and 
discharge  him  accordingly). 

Witness  my  hand  at  ,  in  the  county  of  , 

this  day  of  ,  in  the  year 

O.  K., 

Judge, 
55-56  V,  c.  29,  sch.  1,  form  MM. 


FOBK  62. 


.(Section  842.) 


danbda, 
Province  of 
County  of 


Warrant  to  apprehend  Witness, 


■} 


To  an  or  any  of  the  constables  and  other  peace  officers  in  the  said 
county  of 

Whereas  it  having  been  made  to  appear  before  me,  that  E.  F.,  of 

,  in  the  said  county  of  ,  is  likely  to  give 

material  evidence  on  behalf  of  the  prosecution  (or  defence,  as  the  case 
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may  Ife),  on  the  trial  of  a  eertain  charge  of  (as  theft,  or  m  the 
ease  mcpy  be),  against  A.  B.,  and  that  the  said  £.  F.  waa  duly  aabpoenaed 
(or  bound  under  recognizance)  to  appear  on  the  day 

of  ,  in  the  year  ,  at  ,  in  the  said 

county  at  o'clock  (forenoon  or  afternoon,  as  the  case  may 

be),  before  me,  to  (testify  what  he  knows  concerning  the  said  charge 
against  the  said  A.  B. 

And  whereas  proof  has  this  day  been  made  before  me,  upon  oath  of 
such  subpGsna  having  been  duly  served  upon  the  said  £.  F.,  (or  of  the 
said  E.  F.  having  been  duly  bound  under  recognizance  to  appear  before 
me,  as  the  case  may  be) ;  and  whereas  the  said  £.  F.  has  neglected  to 
appear  at  the  trial  and  place  appointed,  and  no  just  excuse  has  been 
ottered  for  soeh  neglect:  These  are,  therefore,  to  command  you  to  take 
the  said  E.  F.,  and  to  bring  him  and  have  him  forthwith  before  me,  to 
testify  what  he  knows  concerning  t^e  said  charge  against  the  said  A.  B., 
and  also  to  answer  his  contempt  for  such  neglect. 

Qiven  under  my  hand  tfaia  day  of  y  ^  the 

year 

O.  K., 

Jttdge, 
55-56  V,  c.  29,  sch.  1,  form  OO. 


FOSH  63. 

(Sections  845  and  856.) 

Headings  of  Indictment, 

In  the  (name  of  the  court  in  which  the  indictment  is  found). 

The  jurors  for  our  Lord  the  King  present  that 

(Where  there  are  more  counts  than  one,  add  at  the  beginning  of  each 
count) : 

'  The  said  jurors  further  present  that 
55-56  V,  c.  29,  sch.  1,  form  EE. 


Form  64. 
(Section  852.) 

Examples  of  the  manner  of  stating  offences, 

(a)  A.  murdered  B.  at  .      ,  on 

(b)  A.  stole  a  sack  of  flour  from  a  ship  called  the  , 
at                              ,   on                             >       . 

(e)  A.  obtained  by  false  pretenses  from  B.,  a  horse,  a  cart,  and  the 
harness  of  a  horse  at    .  ,  on 

(d)  A.  committed  perjury  with  intent  to  procure  the  conviction  of 
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B.  for  an  offence  punishable  with  penal  temtude,  namely  robbeiy,  bj 
swearing  on  the  trial  of  B.  for  the  robbery  of  G.  at  the  Coart  of 
Quarter  Sessions  for  the  county  of  Carleton^  held  at  Ottawa,  on 
the  day  of  ,   190         ;  first,  that  he, 

A.  saw  B.  at  Ottawa,  on  the  day  of  ;  secondly, 

that  B.  asked  A.  to  lend  B.  money  on  &  wateh  belonging  to  C. ;  thirdly, 
etc.  or 

(e)  The  said  A.  committed  perjury  on  the  trial  of  B.  at  a  Court 
of  Quarter  Sessions  held  at  Ottawa,  on  for  an  assault 

alleged  to  have  been  committed  by  the  said  B.  on  G.  at  Ottawa,  on 
the  day  of  by  swearing  to  the  effect  that  the 

said  B.  could  not  have  been  at  Ottawa,  at  the  time  of  the  alleged 
assauH,  inasnuieh  as  the  said  A.  had  seen  him  at  that  time  in  Kingston. 

(/)  A.,  with  intent  to  maim,  disfigure,  disable  or  do  grievous  bodily 
harm  to  B.  or  with  intent  to  resist  the  lawful  apprehension  or  detainer 
of  A.  (or  C),  did  actual  bodily  harm  to  &  (or  D.). 

(g^  A.,  with  intent  to  injure  or  endanger  the  safety  of  persons  on 
the  Canadian  Pacific  Railway,  did  an  act  calculated  to  interfere  with 
an   engine,   a  tender,   and  certain   carriages   on   the   said   railway   on 
at  by    (describe   with   so   much   detail   as   is 

sufficient  to  give  the  accused  reasonable  information  as  to  the  aets  or 
omissions  relied  on  against  him,  and  to  identify  the  transaction), 

(h)  A.  published  a  defamatory  libel  on  B.  in  a  certain  newspaper, 
called  the  ,  on  the  day  of  190    , 

which  libel  was  contained  in  an  article  headed  or  commencing  (describe 
with  so  much  detail  as  is  sufficient  to  give  the  accused  reasonable  in- 
formation as  to  the  part  of  the  publication  to  be  relied  on  against  him}, 
and  which  libel  was  written  in  the  sense  of  imputing  that  the  said  B. 
was  (as  the  case  may  be), 
55-56  V,  c.  29,  sch.  1,  form  FP. 


Form  65. 
(Section  879.) 

Certificate  of  Indictment  being  Found. 

Canada, 
Province  of 
County  of 

I  hereby  certify  that  at  a  Court  of  (Oyer  and  Terminer,  or  General 
Gaol  Delivery,  or  Oeneral  Sessions  of  the  Peace)  holden  in  and  for  the 
county   of  ,  at  ,  in  the  Mud    (county), 

on  ,  a  bill  of  indictment  was  found  by  the  grand  jury 
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against  A.  B.,  therein  deBeribed  as  A.  B.,  late  of  f  (labowrer), 

tor  that  he  {etc.,  stating  shcrtly  the  offence),  and  that  the  said  A.  B. 
has  not  appeared  or  pleaded  to  the  said  indictment. 
Dated  this  day  of  ,  in  the  year 

Z.  X. 
(Title  of  officer.) 
55-56  V,  c.  29,  sch.  1,  form  GG. 


Form  66. 
(Section  880.) 

Warrant  to  Apprehejid  a  Person  Indicted. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said 
county  of 

Whereas  it  has  been  duly  certified  by  J.  D.,  clerk  of  the  (name  the 
court)  (or  E.  O.,  deputy  clerk  of  the  Crown  or  clerk  of  the  peace,  or  as 
the  case  may  be),  in  and  for  the  county  of  ,  that  (etc., 

stating  the  certificate) ;  These  are,  therefore,  to  command  you  in  His 
Majesty's  name  forthwith  to  apprehend  the  said  A.  B.,  and  to  bring 
him  before  (me)  or  some  other  justice  or  justices  of  the  peace  in  and 
for  the  said  county,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  day  of 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county.) 
55-56  V,  c.  29,  sch.  1,  form  HH. 


Form  67. 
(Section  881.) 

Warrant  of  Commitment  of  a  Person  Indicted. 

Canada, 
Province  of  , 

County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the  said 
county  of  ,  and  the  keeper  of  the  common  gaol, 

at  ,   in  the  said  county  of 

Whereas  by  a  warrant  under  the  hand  and  seal  of  ,    (a) 

justice  of  the  peace  in  and  for  the  said  county  of  ,  dated 

,  after  reciting  that  it  had  been  certified  by  J.  B.  (etc.,  as 
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in  the  certificate),  the  said  justice  of  the  peace  oommanded  all  or  any 
of  the  constables  or  peace  officers  of  the  said  county,  in  His  BCajesty's 
name,  forthwith  to  apprehend  the  said  A.  B.,  and  to  bring  him  before 
(him)  the  said  justice  of  the  peace  or  before  some  other  justice  or 
justices  in  and  for  the  said  county,  to  be  dealt  with  according  to  law; 
and  whereas  the  said  A.  B.  has  been  apprehended  under  and  by  virtue 
of  the  said  warrant,  and  being  now  brought  before  (fne)  it  is  hereupon 
duly  proved  to  (me)  upon  oath  that  the  said  A.  B.  is  the  same  person 
who  is  named  and  charged  as  aforesaid  in  the  said  indictment:  These 
are  therefore  to  command  you,  the  said  constables  and  peace  officers, 
or  any  of  you,  in  His  Majesty's  name,  forthwith  to  take  and  convey 
the  said  A.  B.  to  the  said  common  gaol  at  ,  in  the  said 

county  of  ,  and  there  to  deliver  him  to  the  keeper  thereof, 

together  with  this  precept:    And    (I)   hereby  command  you  the  said 
keeper  to  receive  the  said  A.  B.  into  your  custody  in  the  said  gaol,  and 
him  there  safely  to  keep  until  he  shall  thence  be  delivered  by  due  course 
of  law. 
Qiven  under  (my)  hand  and  seal,  this  day  of  , 


in  the  year                          ,  at 

,  in  the  county  aforesaic 

J.  S.^  [SBAL.] 

J.  P.,  (name  of  county.) 

55-56  V,  c.  29,  sch,  1,  form  II. 

Form  68. 
(Section  882.) 

Warrant  to  detain  a  Person  indicted  who  is  already  in  Custody  for 

another  Offence. 

Canada, 
Province  of  j 

County  of 

To  the  keeper  of  the  common  gaol  at  ,  in  the  said  county 

of 

Whereas  it  has  been  duly  certified  by  J.  D.,  clerk  of  the  (name  the 
court)  (or  deputy  clerk  of  the  Crown  or  clerk  of  the  peace  of  and  for 
the  county  of  ,  (or  as  the  ease  may  he),  that  (etc.,  stating 

the  certifleaie) ;  And  whereas  (I  am)  informed  that  the  said  A.  B.  is 
in  your  custody  in  the  said  common  gaol  at  aforesaid, 

charged  with  some  offence,  or  other  matter;  and  it  being  now  duly 
proved  upon  oath  before  (me)  that  the  said  A.  B.,  so  indicted  as  afore- 
said, and  t|ie  said  A.  B.,  in  your  eu8to:ly,  as  aforesaid,  are  one  and  the 

1494 


POKMS  [§11581 

same  person:  These  are  therefore  to  command  you,  in  His  Majesty's 
name,  to  detain  the  said  A.  B.  in  your  custody  in  the  eommon  gaol 
aforesaid,  until  by  a  writ  of  habeas  corpus  he  shall  be  remoVed  there- 
from, for  the  purpose  of  being  tried  upon  the  said  indictment,  or  until 
he  shall  otherwise  be  removed  or  discharged  out  of  your  custody,  by 
due  course  of  law. 

Given  under  (my)  hand  and  seal,  this  day  of  ,  in 

the  year  ;  ai  in  the  county  aforesaid. 

J.  S.y   [SEAL.] 

J,  F,,  (name  of  county.) 
55-56  V,  c.  29,  sch.  1,  form  JJ. 


Form  69. 


(Section  925.) 


Canada, 
Province  of 
County  of 


Challenge  to  Array. 


The  King   ^         The  said  A.  B.,  who  prosecutep  tor  oar  liOrd  the 
V,  \     King  (or  the  said  C.  D.,  as  the  case  may  be)  challenges 

Cr  D.  j  the  array  of  the  panel  on  the  ground  that  it  was  re- 
turned by  X.  Y.,  sheriff  of  the  county  of  (or  E.  F.,  deputy 
of  X.  T.,  sheriff  of  the  county  of  as  the aase  may  he), 
and  that  the  said  X.  T.  (or  E.  F,)'  as  the  case  niay  he)  was  guilty  of 
partiality  (or  fraud,  or  wilful  misconduct)  on  returning  said  panel. 
5^,-56  V,  c.  29,  sch.  1,  form  KK. 


Form  70. 


(Section  936.) 

Challenge  to  Poll, 

Canada, 
Province  of 
County  of 

The  King   ^  The  said  A.  B.,  who  proseeutes,  etc,  (or  the.  said 

9.  V     0.  B.,  as  the  case  may  he)  challenges  O.  H.,  on  the 

CD.  j  ground  that  his  name  does  not  appear  in  the  panel  [or 
that  he  is  not  indifferent  between  the  King  and  the  said  C.  D.,  or  that 
he  was  convicted  and  sentenced  to  (death,  or  penal  servitude,  or  im- 
prisonment with  hard  Isibour,  or  exceeding  twelve  months),  or  that  he 
is  disqualified  as  an  alien.] 
55-56  V,  c.  29,  sch.  1,  form  1*L.  .  ' 

14»6 


[5  use  J  Cbiminal  Code  (Part  XXV) 

Form  71. 
(Stctioa  1068.) 

Certificate  of  Execution  of  Judgment  of  Death. 

I/A.  B.,  BUi-gtBon  {or  as  the  ease  may  he)  of  the  (describe  the  prison) ^ 
hereby  certify  th&t  I,  this  day,  examined  the  body  of  0.  D.  on  whom 
judgment  of  death  was  this  day  executed  in  the  said  prison;  and  that 
on  such  examination  I  found  that  the  said  C.  D.  was  dead. 

( Signed),       A.  B. 

Dated  this  day  of  ,  in  the  year 

55-56  V,  c.  29,  sch.  1,  form  UUU. 


Form  72. 

(Section  1068.) 

Declaration  of  Sheriff  and  Others. 

We,  the  undersigned,  hereby  declare  that  judgment  of  death  was  this 
day  executed  on  C.  D.,  in  th<  (describe  the  prison)  in  our  presence. 

Dated  this  day  of  ,  in  the  year 


E.  F.,  Sheriff  of 

L.  M.,  Justice  of  the  Peace  for- 

G,  H.,  Gaoler  of 

etc.,  etc,    . 
55-56  V,  c.  29,  sch.  1,  form  VW. 
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Form  73- 

(Section  1097.) 

Certificate  of  Non-appearance  to  be  endorsed  on  the 
DefendanVs  Secognieance. 

I  hei'eby  certify  that  the  said  A.  B.  has  not  appeared  at  the  time 
and  place  in  the  said 'condition  mentioned,  but  therein  has  made  default, 
by  reason  whereof  the  within  written  recognizance  is  forfeited. 

Dated  at 

J.    S,,     [SEAL.] 

/.  P.,  (name  of  county.) 
55-56  V,  c.  29,  sch.  1,  forms  B.  and  MMM. 


(Section  1105.) 

Writ  of  Fieri  FacfMS. 

Edward  VII,  by  the  Grace  of  God,  etc. 

To  the  sheriff  of  ,  greeting: 

Ton  are  hereby  commanded  to  levy  of  the  goods  and  chattels,  lands 
and  tenements,  of  each  of  the  persons  mentioned  in  the  roll  or  extract 
to  this  writ  annexed,  all  and  singular  the  debts  and  sums  of  money  upon 
them  severally  imposed  and  charged,  as  therein  is  specified;  and  if  any 
of  the  said  several  debts  cannot  be  levied,  by  reason  that  no  goods  or 
chattels,  lands  or  tenements  can  be  found-  belonging  to  the  said  persons, 
respectively,  then,  and  in  all  such  cases,  thstt  you  take  the  bodies  of 
such  persons,  and  keep  them  safely  in  the  gaol  of  your  county,  there 
to  abide  the  judgment  of  our  court  {as  the  case  may  he)  upon  any 
matter  to  be  shown  by  them,  respectively,  or  otherwise  to  remain  in 
your  custody  as  aforesaid,  until  such  debt  is  satisfied  unless  any  of 
such  persons  respectively  gives  sufficient  security  for  his  appearance 
at  the  said  court,  on  the  return  day  hereof,  for  which  you  will  be  held 
answerable;  and  what  you  do  in  the  premises  make  appear  before  us 
in  our  court  {as  the  case  may  he)^  on  the  day  of  term 

next,  and  have  then  and  there  this  writ.    Witness,  etc.,  G.  H.,  clerk 
{as  the  ease  may  he), 
55-56  V,  c.  29,  sch.  1,  form  TTT. 
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Ckiminal  Codb  (Part  XXV) 


FoRic  75k 


(Section  1133.) 


Justices*  Beturn, 


Return  of  conviotionB  made  by  me  (or  va,  as  the  case  may  he),  daring 
the  quarter  ending  ,  19 
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If  not  paid,  why  not, 
and  general  obeerva* 
tionS|  if  any. 


J.  S.,  Ck)nvicting  Justice, 


or 


J.  S.  and  O.  K.,  Convicting  Justices  (as  the  ease  may  he) 
55-56  V,  c.  29,  sch.  1,  form  888. 
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APPENDIX 


Sections  1-37,  inclusive,  of  the  Canada  Evidence  Act,  including 
Part  I  of  that  Act,  made  applicable  to  criminal  proceedings. 

(B.S.C.  1906,  chap.  145,  and  amendments). 
(An  Act  respecting  Witnesses  and  Evidence.) 

SIIOBT  TITLE. 

Short  Tltle.^CitatioB. 

1.  This  Act  may  be  cited  as  the  Canada  Evidence  Act. 

PART  I. 

APPLICATION. 

Applleatlon  to  criminal  proceedings. 

2.  This  Part  shall  apply  to  all  criminal  proceedings,  and  to 
all  civil  proceedings  and  other  matters  whatsoever  respecting 
which  the  Parliament  of  Canada  has  jurisdiction  in  this  behalf. 

WITNESSES. 

No  Ineompetencj  from  Interest  or  crime. 

3.  A  person  shall  not  be  incompetent  to  give  evidence  by 
reason  of  interest  or  crime. 

Aecnsed  and  wife  or  husband  competent  witnesses  for  defence. — 
Wife  or  hnsband  competent  and  compellable  witnesses  for 
prosecution. — Disclosure  of  communications  during  marriage 
not  compellable. — Common  law. — Fallnre  of  accused  or  con* 
sort  to  testify. — Comment  prohibited. 

4.  Every  person  charged  with  an  offence,  and,  except  in  this 
section  otherwise  provided,  the  wife  or  husband,  as  the  case 
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may  be,  of  the  person  so  charged,  shall  be  a  competent  witness 
for  the  defence,  whether  the  person  so  charged  is  charged  solely 
or  jointly  with  any  other  person. 

2.  The  wife  or  husband  of  a  person  charged  with  an  offence 
against  any  of  the  sections  202  to  306,  inclusive,  211  to  219, 
inclusive,  238,  239,  242a,  244,  245,  298  to  302,  inclusive,  307  to 
311,  inclusive,  313  to  316,  inclusive,  of  the  Criminal  Code,  shall 
be  a  competent  and  compellable  witness  for  the  prosecution 
without  the  consent  of  the  person  charged. 

3.  No  husband  shall  be  compellable  to  disclose  any  communi- 
cation made  to  him  by  his  wife  during  their  marriage,  and  no 
wife  shall  be  compellable  to  disclose  any  communication  made 
to  her  by  her  husband  during  their  marriage. 

4.  Nothing  in  this  section  shall  affect  a  case  where  the  wife 
or  husband  of  a  person  charged  with  an  offOTice  may  at  common 
law  be  called  as  a  witness  without  the  consent  of  that  person. 

5.  The  failure  of  the  person  charged,  or  of  the  wife  or  hus- 
band of  such  person,  to  testify,  shall  not  be  made  the  subject 
of  comment  by  the  jucjge,  or  by  counsel  for  the  prosecution. 

Competency  of  accused  as  a  wiitiess;  right  to  full  answer  and 
defence] — See  notes  to  Code  sees.  259,  942;  B.  v.  D'Aonst,  3  O.L.R. 
653,  5  Can.  Cr.  Cas.  407 ;  1  O.W.B.  344. 

Where  wife  or  husband  a  compellable  witness  against  consort] — See 
notes  to  the  various  Code  sections  referred  to  in  sub-see.  (2) ;  K  v. 
Allen,  22  Can.  Cr.  Cas.  124,  41  N.B.R.  516;  B.  v.  Bissell,  1  Ont.  R.  514; 
Mulligan  v.  Thompson,  23  Ont.  B.  54 ;  Leach  v.  Director  of  Public  Prose- 
cutions (1912)  7  Cr.  App.  B.  157. 

Where  persons  tried  on  a  joint  indictment] — See  note  to  Code  sec 
856;  B.  V.  Connors,  3  Que.  K.B.  100;  B.  v.  Had^en  [1902]  1  K.B.  882. 

Comment  on  failure  to  testify] — See  note  to  sec.  263;  B.  v.  Coleman, 
30  Ont.  B.  108;  B.  v.  Blais,  11  O.L.B.  345;  B.  v.  Beaulieu  (1915)  24 
Can.  Cr.  Cas.  65  (N.B.) ;  B.  v.  Charles  King,  1  WX.B.  235,  9  Can. 
Cr.  Cas.  426;  B.  v.  McGuire,  36  N.B.B.  609;  B.  y.  MacLean,  11  Can.  Or. 
Cas.  283  (N.S.);  B.  v.  Guerin,  18  OX.B.  425;  B.  v.  May  (1915)  7 
W.W.it.  1261  (B.C.) ;  Di  Lena  v.  The  King,  (1915)  24  Can.  Cr.  Cas. 
301,  24  Que.  K.B.  262;  B.  v.  Bomano,  (1915)  24  Que.  K.B.  40,  24  Can. 
Cr.  Cas.  30;  B.  v.  Dickman,  (1910)  26  Times  L.B.  640;  B.  v.  Hill,  33 
N.S.B.  253 ;  B.  v.  Corby,  30  NJS.B.  330. 
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Inerlminatliig  qnestlonB. — ^AHswer  not  receivable  agaliist  witness. 

5.  No  witness  shall  be  excused  from  answering  any  question 
upon  the  ground  that  the  answer  to  such  question  may  tend  to 
criminate  him,  or  may  tend  to  establish  his  liability  to  a  civil 
proceeding  at  the  instance  of  the  Crown  or  of  any  person. 

2.  If  with  respect  to  any  question  a  witness  objects  to  answer 
upon. the  ground  that  his  answer  may  tend  to  criminate  him,  or 
may  tend  to  establish  his  liability  to  a  civil  proceeding  at  the 
instance  of  the  Crown  or  of  any  person,  and  if  but  for  this  Act, 
or  the  act  of  any  provincial  legislature,  the  witness  would  there- 
fore have  been  excused  from  answering  such  question,  then 
although  the  witness  is  by  reason  of  this  Act,  or  by  reason  of 
such  provincial  act,  compelled  to  answer,  the  answer  so  given 
shall  not  be  used  or  receivable  in  evidence  against  him  in  any 
criminal  trial,  or  other  (;riminal  proceeding  against  him  there- 
after taking  place,  other  than  a  prosecution  for  perjury  in  the 
giving  of  such  evidence. 

Incriminating  answers  where  compelled  after  protesti — See  note  to 
Code  sec.  263;  re  Ginsberg,  40  O.L.B.  136;  R.  v.  Coote  (1873)  42  L.J.P.C. 
45  (Quebec  appeal) ;  B.  v.  Van  Meter,  11  Can.  Cr.  Cas.  207  (Terr.) ; 
R.  V.  Lovitt,  13  Can.  Cr.  Cas.  15  (N.S.) ;  ex  parte  Ferguson,  17  Can. 
Cr.  Cas.  437   (N.8.). 

Evidence  of  mate. 

6.  A  witness  who  is  unable  to  speak,  may  give  his  evidence 
in  any  other  manner  in  which  he  can  make  it  intelligible. 

Expert  wftnesseB.— >ot  more  than  five  wlthont  leave* — When  leave 
to  be  obtained. 

7.  Where,  in  any  trial  or  other  proceeding,  criminal  or  civil, 
it  is  intended  by  the  prosecution  or  the  defence,  or  by  any  party, 
to  examine  as  witnesses  professional  or  other  experts  entitled 
according  to  the  law  or  practice  to  give  opinion  evidence,  not 
more  than  five  of  such  witnesses  may  be  called  upon  either  side 
without  the  leave  of  the  court  or  judge  or  person  presiding. 

2.  Such  leave  shall  be  applied  for  before  the  examination  of 
any  of  the  experts  who  may  be  examined  without  such  leave. 

Opinion  evidence  of  experts} — See  notes  to  Code  sees.  19,  259,  307, 
308,  966;  R.  v.  Preeper,  15  S.C.R.  409;  R.  v.  Moke  [1917]  3  W.W.R. 
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576,  28  Can.  Or.  Cas.  296  (Alta.) ;  article  in  12  Bench  and  Bar  (X.8.) 
287;  R.  V.  Bleiler  (1912)  2  W.W.B.  5  (Alta.)  j  Canadian  Northern 
Western  By.  v.  Moore,  53  S.C.B.  519,  aflSmiing  8  Alta.  L.B.  379;  rt 
Goodman  (1916)  10  W.W.B.  1178,  26  Man.  B.  537;  26  Can.  Cr.  Caa. 
254;  C.P.B.  v.  Jackson,  52  S.C.B.  281,  affirming  Jackson  v.  C.P.R.,  9 
Alta.  L.B.  137,  31  W.L.B,  726. 

Compttison  of  handwriting. 

8.  Comparison  of  a  disputed  writing  with  any  writing  proved 
to  the  satisfaction  of  the  court  to  be  genuine  shall  be  permitted 
to  be  made  by  witnesses;  and  such  writings,  and  the  evidence 
of  witnesses  respecting  the  same,  may  be  submitted  to  the  court 
and  jury  as  evidence  of  the  genuineness  or  otherwise  of  the 
writing  in  dispute. 

Com'pari^on  of  disputed  writing^ — See  notes  to  Code  sees.  466  (on 
L'orgerj),  317  and  334  (libel);  B.  v.  Banger,  30  Can.  Cr.  Cas.  65; 
Thompson  v.  Thompson,  4  O.L.B.  442;  Kahnet  v.  Keiser  (1910)  3  Alta. 
L.B.  26;  B.  v.  Dixon  (No.  2),  3  Can.  Cr.  Cas.  220,  29  N.8.B.  462;  B. 
V.  Grinder,  11  B.C.B.  370;  Scott  v.  Crerar,  14  A.B.  152  (Ont.);  B.  v. 
Law,  19  Man.  B.  259;  United  States  v.  Ford  (1916)  10  W.W.B.  1042, 
26  Can.  Cr.  Cas.  430,  34  W.L.B.  912  (Man.)  ;  Pratte  v.  Voisard,  57  S.C.B. 
184;  Fohoel  v.  Darwish  [1918]  1  W.W.B.  627,  13  Alta.  L,B.  180,  [1918] 
2  W.W.B.  525,  13  Alta.  L.B.  312;  Dominion  Permanent  v.  Morgan,  7 
W.W.B.  844,  50  S.C.B.  485. 

Adverse  witnesses  may  be  contradicted. — Pre?ion8  statements* 

9.  A  party  producing  a  witness  shall  not  be  allowed  to  im- 
peach his  credit  by  general  evidence  of  bad  character,  but  if  the 
witness,  in  the  opinion  of  the  court,  proves  adverse,  such  party 
may  contradict  him  by  other  evidence,  or,  by  leave  of  the  court, 
may  prove  that  the  witness  made  at  other  times  a  statement  in- 
consistent with  his  present  testimony;  but  before  such  last 
mentioned  proof  can  be  given  the  circumstances  of  the  supposed 
statement,  sufficient  to  designate  the  particular  occasion,  sliall 
be  mentioned  to  the  witness,  and  he  shall  be  asked  whether  or 
not  he  did  make  such  statement. 

Adverse  iCH*ncM]~^See  B.  v.  May  (1915)  7  W.W.B.  1261  (B.C.) ;  B. 
V.  Hutchinson,  11  B.C.B.  24;  B.  v.  Laurin,  6  Can.  Cr.  Cas.  135  (Qne.) ; 
Greenough  v.  Eccles,  5  C.B.N.S.  784;  Maver  v.  G.T.P.,  5  W.W.B.  212 
(Alta.) ;  Hamm  v.  Bashford,  9  W.W.B.  1044,  9  Sask.  L.B.  68,  reversing 
same  case  sub  nom.,  Be  Bosthem  Election,  8  W.W.B.  793. 
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Crosfr-exaaBlnatfon  -  an  !•  pr«vloii»  fitat«n«iit«'  hi  writiii9«--il€f  Mi- 
tJon  of  witness  In  criminal  InTestlgatlom 

10.  Upon  any  trial  a  witness  may  be  cross<-examined  as  to 
previous  statements  made  by  him  in  writing,  or  reduced  to 
writing,  relative  to  the  subject-matter  of  the  case,  without  such 
writing  being  shown  to  him:  Provided  that,  if  it  is  intended 
to  contradict  the  witness  by  the  writing,  his  attention  must, 
before  such  contradictory  proof  can  be  given,  be  called  to  those 
parts  of  the  writing  which  are  to  be  used  for  the  purpose  of  so 
contradicting  him;  and  that  the  judge,  at  any  time  during  the 
trial,  may  require  the  production  of  the  writing  for  his  inspec- 
tion, and  thereupon  make  such  use  of  it  for  the  purposes  of  the 
trial  as  he  thinks  Rt. 

2.  A  deposition  of  the  witness,  purporting  to  have  been  taken 
before  a  justice  on  the  investigation  of  a  criminal  charge  and 
to  be  signed  by  the  witness  and  the  justice,  returned  to  and 
produced  from  the  custody  of  the  proper  oflBcer,  shall  be  pre- 
sumed prima  facie  to  have  been  signed  by  the  witness. 

Previous  written  statement  of  toitnessi — See  B.  y.  Benjamin,  (1913) 
8  Or.  App.  B.  146;  B.  y.  Troop,  30  N.8.B.  339;  B.  y.  Prasiloaki,  15 
B.C.B.  29,  13  W.L.B.  298,  16  Can.  Cr.  Cas  139. 

Cross-examination  as  to  prevlons  oral  {statements. 

11.  If  a  witness  upon  cross-exan^inatipn  a^.  to  a  .forn^r 
statement  made  by  him  relative  to  the  subject-matter  of  the 
case  and  inconsistent  with  his  present  testimony,  does  not  dis- 
tinctly admit  that  he  did  make  such  statement,  proof  may  be 
given  that  he  did  in  fact  make  it;  but  before  such  proof  can 
be  given  the  circumstances  of  the  supposed  statement,  suflScient 
to  designate  the  particular  oocasipn,  shall  be  mentioned  to  the 
witness,  and  he  shall  be  asked  whether  or  not  he  did  make  such 
statement.  e    ' 

Previous  oral  statement  of  witness'\ — See  B.  v.  Clark,  12  Can.  Cr. 
Cas.  299  (N.B.) ;  B.  v.  Mulvihai  (1914)  6  W.W.B.  12B9,  19B.C.B.  107; 
Mulvihm  V.  The  King  (1914)  6  W.W.B.  462,  49  8.G.B.  587;,  B.  ▼. 
Prentice  and  Wright  (1914)  7  W.W.B.  271,  7  Alta.  L.B.  479;  B.  ▼. 
Walker,  6  Terr.  L.B.  276. 
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.RisfUBinalton  lui  t«  pvetTtens  e»nTlcitioitr-fiow  ctrnvMlaa  proved. 

12.  A  witness  may  be  questioned  as  to  whether  he  has  been 
convicted  of  any  offence,  and  upon  being  so  questioned,  if  he 
either  denies  the  fact  or  refuses  to  answer,  the  opposite  party 
may  prove  such  conviction. 

2.  The  conviction  may  be  proved  by  producing, — 

(a)  a  certificate  containing  the  substance  and  effect  only 

omitting  the  formal  part,  of  the  indictment  and  con- 
viction, if  it  is  for  an  indictable  offence,  or  a  copy 
of  the  J^ummary  conviction,  if  for  an  offence  punisih- 
able  upon  summary  conviction,  purporting  to  be 
signed  by  the  clerk  of  the  court  or  other  officer 
having  the  custody  of  the  records  of  the  court  in 
which  the  conviction,  if  upon  indictment,  was  had, 
or  to  which  the  conviction,  if  summary,  was  re- 
turned ;  and, 

(b)  proof  of  identity. 

Crosseasaminaiion  of  witness  as  to  his  previous  conviction] — A  de- 
fendant electing  to  give  testimony  on  his  own  behalf  becomes  subject 
to  this  provision.  B.  v.  D.Aoust,  3  O.L.B.  653,  5  Can.  Cr.  Cas.  407,  1 
O.W.B.  344  J  B.  V.  Mulvihin,  6  W.W.B.  462,  19  B.C.B.  197,  22  Can,  Cr. 
Cas.  354,  49  S.C.B.  587;  B.  v.  McCranor  (1918)   15  O.W.N.  260. 

OATHR'  AND    AFFIRMATIONS. 

Who  may  administer  oaths. 

13.  Every  court  and  judge,  and  every  person  having,  by  law 
or  consent  of  parties,  authority  to  hear  and  receive  evidence, 
shall  have  power  to  administer  an  oath  to  every  witness  who  is 
legally  called  to  give  evidence  before  that  court,  judge  or  person. 

Mode  of  taking  the  oath] — See  notes  to  Code  sees.  170-175;  Curry 
v.  The  King,  48  S.C.B.  532;  B.  t.  Lai  Ping,  11.B.C.B.  102;  R  ▼. 
Wilson,  22  Can.  Cr.  Cas.  161,  26  W.L.B.  148;  Shajoo  Bam  v.  The 
King   (1916)  8  W.W.B.  613,  25  Can.  Cr.  Cas.  69,  51  S.C.B.  392. 

Affirmatiini  by  witness  Inatead  of  oath. 

14.  Tf  a  person  called  or  desiring  to  give  evidence,  objects, 
on  grounds  of  conscientious  scruples,  to  take  an  oath,  or  is 
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objected  to  as  incompetent  to  take  an  oath,  such  person  may 

make  the  following  affirmation : — 

^  I  solemnly  affirm  that  the  evidence  to  be  given  by  me  shaM 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.' 

2.  Upon  the  person  making  sudi  solemn  affirmation,  his  evi- 
dence shall  be  taken  and  have.tbe  ^sajSie  ^l^ct  f^  if  Mk^iW^i 

oath.  -  . 

•  • 

AffiriMiian  in  certain  ca<e«]--~£;6e  B.  y.  Deakin,  16  B.CJ^.  271^  19 
Can.  Cr.  Cas.  62,  19  W.L.B.  43v. 

AfBrmfttion  hj  penoB  making  afMavit  oar  4|epoaitiQn« 

15.  If  a  person  required  or  desiring  to  make  an  affidavit  or 
deposition  in  a  proceeding  or  on  an  occasion  whereon  or  touch- 
ing a  matter  respecting  which  an  oath  is  required  or  is  lawful, 
whether  on  the  taking  of  office  or  otherwise,  refuses  or  is  unwill- 
ing to  be  sworn,  on  grounds  of  conscientious  scruples,  the  court 
or  judge,  or  other  officer  or  person  qualified  to  take  affidavits  or 
depositions,  shall  permit  such  person,  instead  of  being  sworn, 
to  make  his  solemn  affirmation  in  the  words  following,  viz.: 
^I,  A.  B.,  do  solemnly  affirm,  etc.';  irhich  tolemifi  nffimatftiui' 
shall  be  of  the  same  force  and  effect  as  if  such  person  had  tttk^n 
an  oath  in  the  usual  form. 

2.  Any  witness  whose  evidence  is  admitted  or  who  makes  an 
affirmation  under  this  or  the  last  preceding  section  shall  be  liable 
to  indictment  and  punishment  for  perjury  in  all  respectii  a)$  if 

he  had  been  sworn. 

. .  •    •  •  -,  •    » »•    ■ ' 

Evidence  of  child* — Corroboration. 

16.  In  any  legal  proceeding  where  a  child  of  tender  years 
is  offered  as  a  witness,  and  such  child  does  not,  in  the  ppinion 
of  the  judge,  justice  or  other  presiding  officer,  vuiderstand  the 
nature  of  an  oath,  the  evidence  of  such  child  may  be  received, 
though  not  given  upon  oath,  if,  in-  the  opinion  of  the  judge, 
justice  or  other  presiding  officer,  aa  the  case  may  be,  such  child 
is  possessed  of  sufficient  intelligence  to  justify  the  reception  of 
the  evidence,  and  understands  the  duty  of  speaking  the  trutli. 

2.  No  case  shall  be  decided  upon  such  evidence  alone,  and 
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such  evidence  must  be  corroborated  by  some  other  material 
evidence. 

Evidence  of  child  not  under  oath] — Se«  note  to  Ck>de  see.  1003. 

JUDICUL  NOTICE. 

Jadldal  notice  of  bnpertel  and  Prorineial  Acts,  ete. 

17.  Judicial  notice  shall  be  taken  of  all  Acts  of  the  Imperial 
Parliament,  of  all  ordinances  "made  by  the  Gfovemor  in  Council, 
or  the  lieutenant  governor  in  council  of  any  province  or  colony 
which,  or  some  portion  of  which,  now  forms  or  hereafter  may 
form  part  of  Canada,  and  of  all  the  act^  of  the  legislature  of 
any  such  province  or  colony,  whether  enacted  before  or  after 
the  passing  of  the  Britidi  North  America  Act,  1867. 

Jndlcial  notice  of  Canada  Pabllc  Acts. 

18.  Judicial  notice  shall  be  taken  of  all  public  Acts  of  the 
Parliament  of  Canada  without  such  Acts  being  specially  pleaded. 

DOCUMENTARY  EVIDENCE. 

Statutes  ptteted  by  King's  Printer.— Eviteneei 

19.  Every  copy  of  any  Act  of  the  Parliament  of  Canada, 
public  or  private,  printed  by  the  King's  Printer,  ehall  be  evi- 
dence of  such  Act  and  of  its  contents ;  and  every  copy  purporting 
to  be  printed  by  the  King's  Printer  shall  be  deemed  to  be  so 
printed,  unless  the  contrary  is  shown., 

Imperia]  proclamationB,  etc— Evidence, 

20.  Imperial  proclamations,  orders  in  council,  treaties,  orders, 
warrants,  licenses,  certificates,  rules,  regulations,  or  other  Im- 
perial oflScial  records,  Acts  or  documents  may  be  proved, — 

(a)  in  the  same  manner  as  they  may  from  time  to  time 
be  provable  in  any  court  in  England ;  or 

(h)  by  the  froduction  of  a  copy  of  the  Canada  Oazette,  or  a 
volume  of  the  Acts  of  the  Parliament  of  Canada 
purporting  to  contain  a  copy  of  the  same  or  a  notice 
thereof;  or, 

(c)  by  the  production  of  a  copy  thereof  purporting  to  be 
printed  by  the  Bang's  Printer  for  Canada. 
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Orders  in  ComiciL— ProelamationR,  eie^  of  GoTernor  GeneraL 

21.  Evidence  of  any  proclamation,  order,  regulation  or  ap- 
pointment, made  or  issued  by  the  Governor  General  or  by  the 
Governor  in  Council,  or  by  or  under  the  authority  of  any  minister 
or  head  of  any  department  of  the  Government  of  Canada,  may 
be  given  in  all  or  any  of  the  modes  following,  that  is  to  say : — 

(a)  By  the  production  of  a  copy  of  the  Canada  Gazette,  or 
a  volume  of  the  Acts  of  the  Parliament  of  Oanada 
purporting  to  contain  a  copy  of  such  proclamation, 
order,  regulation,  or  appointment  or  a  notice  thereof ; 

(6)  By  the  production  of  a  copy  of  such  proclamation, 
order,  regulation  or  appointment,  purporting  to  be 
printed  by  the  King's  Printer  for  Canada;  and, 

(c)  By  the  production,  in  the  case  of  any  proclamation, 
order,  regulation  or  appointment  made  or  issued  by 
the  Governor  General  or  by  the  Governor  in  Council, 
of  a  copy  or  extract  purporting  to  be  certified  to  be 
true  by  the  clerk,  or  assistant  or  acting  clerk  of  the 
Iving'a  Privy  Council  for  Canada;  and  in  the  case 
of  any  order,  regulation  or  appointment  made  or 
issued  by  or  under  the  authority  of  any  such  minis- 
ter or  head  of  a  departm^t,  by  the  production  of  a 
copy  or  extract  purporting  to  be  certified  to  be  true 
by  the  minister,  or  by  his  deputy  or  acting  deputy, 
or  by  the  secretary  or  acting  secretary  of  the  depart- 
ment over  which  he  presides. 

Proclamations,  etc*,  of  Lieutenant  Governor. 

22.  Evidence  of  any  proclamation,  order,  regulation  or  ap- 
pointment made  or  issued  by  a  lieutenant  governor  or  lieutenant 
governor  in  council  of  any  province,  or  by  or  under  the  authority 
of  any  member  of  the  executive  council,  being  the  head  of  any 
department  of  the  government  of  the  province,  may  be  given  in 
all  or  any  of  the  modes  following,  that  is  to  say, — 

(a)  By  the  production  of  a  copy  of  the  ofiSeidl  gassette  for 
the  province,  purporting  to  contain  a  copy  of  such 
proclamation,  order,  regulation  or  appointment,  or 
a  notioe  thereof; 
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(6)  By  the  production  of  a  copy  of  such  proclamation, 
order,  regulation  or  appointment,  purporting  to  be 
printed  by  the  government  or  King's  Printer  for 
the  province; 

(c)  By  the  production  of  a  copy  or  extract  of  such  procla- 
mation, order,  regulation  or  appointment,  purport- 
ing to  be  certified  to  be  true  by  the  clerk  or  assistant 
or  acting  clerk  of  the  executive  council,  or  by  the 
head  of  any  department  of  the  government  of  a 
province,  or  by  his  deputy  or  acting  deputy  as  the 
case  may  be. 

2.  Prima  facie  evidence  of  any  proclamation,  order,  regula- 
tion or  appointment  made  by  the  lieutenant  governor  or  lieuten- 
ant governor  in  council  of  the  Northwest  Territories,  as  con- 
stituted previously  to  the  frst  day  of  September,  19(>5,  or  of  the 
commissioner  in  council  of  the  Northwest  Territories  as  now 
constituted,  or  of  the  commissioner  in  council  of  the  Yukon 
Territory  may  also  be  given  by  the  production  of  a  copy  of  the 
Canada  Gazette  purporting  to  contain  a  copy  of  such  proclama- 
tion, order,  regulation  or  appointment,  or  a  notice  thereof. 

Evidence  off  Jndlelal  proceedlngSy  eter— Anthenticatloiu 

23.  Evidence  of  any  proceeding  or  record  whatsoever  of,  in, 
or  before  any  court  in  the  United  Kingdom,  or  the  Supreme  or 
Exchequer  Courts  of  Canada,  or  any  court  in  any  province  of 
Canada,  or  any  court  in  any  British  colony  or  possession,  or  any 
court  of  record  of  the  United  States  of  America,  or  of  any  state 
of  the  United  States  of  America,  or  of  any  other  foreign  coun- 
try, or  before  any  justice  of  the  peace  or  coroner  in  any  province 
of  Canada,  may  be  made  in  any  action  or  proceeding  by  an 
exemplification  or  certified  copy  thereof,  purporting  to  be  under 
the  seal  of  such  court,  or  under  the  hand  or  seal  of  such  justice 
or  coroner,  as  the  case  may  be,  without  any  proof  of  the  authen- 
ticity of  such  seal  or  of  the  signature  of  such  justice  or  coroner, 
or  other  proof  whatever. 

2.  If  any  such  court,  justice  or  coroner,  has  no  seal,  or  so 
certifies,  such  evidence  may  be  made  by  a  copy  purporting  to  be 
certified  under  the  signature  of  a  judge  or  presiding  magistrate 
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of  such  court  or  of  such  justice  or  coroner,  without  any  proof 
of  the  authenticity  of  such  signature,  or  other  proof  whatsoevei: 

Official  or  pvMIe  dociuiients  of  Canada*— Manicipal  bj*laws  or  ngm- 
latloaB^^ETidenee* 

24.  In  every  case  in  which  the  original  record  could  be  re- 
ceived in  evidence, — 

(a)  a  copy  of  any  official  or  puUic  doemmi3ili««f'Oiinadaor 
of  any  province,  purporting  to  be  certified  undpr»the 
hand  of  the  proper  officer  or  person  in  whose  custody 
such  official  or  public  document  is  placed ;  or, 

(6)  a  copy  of  a  document,  by-law,  rule,  regulation  or  pro- 
ceeding, or  a  copy  of  any  entry  in  any  register  or 
other  book  of  any  municipal  or  other  corporation^ 
created  by  charter  or  statute  of  Canada  or  of  any 
province,  purporting  to  be  certified  under  the  seal 
of  the  corporation,  and  the  hand  of  the  presiding 
officer,  clerk  or  secretary  thereof; 

shall  be  receivable  in  evidence  without  proof  of  the  seal  of  the 
corporation,  or  of  the  signature  or  of  the  official  character  of 
the  person  or  persons  appearing  to  have  signed  the  same,  and 
without  further  proof  thereof. 

Extracts  from  pabllc  books  and  doc vments^— Evidence. 

25.  Where  a  book  or  other  document  is  of  so  public  a  nature 
as  to  be  admissible  in  evidence  on  its  mere  production  from  the 
proper  custody,  and  no  other  statute  exists  which  renders  its 
contents  provable  by  means  of  a  copy,  a  copy  thereof  or  extract 
therefrom  shall  be  admissible  in  evidence  in  any  court  of  justice, 
or  before  a  person  having,  by  law  or  by  consent  of  parties?, 
authority  to  hear,  receive  and  examine  evidence,  if  it  is  proved 
that  it  is  a  copy  or  extract  purporting  to  be  certified  to  be  true 
by  the  officer  to  whose  custody  the  original  has  been  entrusted. 

Entries  in  books  of  CkivennMent  departmentB. — ^Etidencew 

26.  A  copy  of  any  entry  in  any  book  kept  in  any  department 
of  the  Government  of  Canada,  shall  be  received  as  Evidence  of 
such  entry  and  of  the  matters,  transactions  and  accounts  th^refil 
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recorded,  if  it  is  proved  by  the  oath  or  affidavit  of  an  officer  of 
such  department  that  such  book  was,  at  the  time  of  the  making 
of  the  entry,  one  of  the  ordinary  books  kept  in  such  department, 
that  the  entry  was  made  in  the  usual  aad  ordinary  course  of 
business  of  such  department,  and  that  such  copy  is  a  true  copy 
thereof. 

Copies  of  notarial  acts  in  <tQob«^ 

27.  Any  document  purporting  to  be  a  copy  of  a  notarial  act 
or  instrument  made,  filed  or  enregistered  in  the  province  of 
Quebec,  and  to  be  certified  by  a  notary  or  prothonotary  to  be  a 
true  copy  of  the  original  in  his  possession  as  such  notary  or 
prothonotary,  shall  be  received  in  evidence  in  the  place  and  stead 
of  the  original,  and  shall  have  the  same  force  and  effect  as  the 
original  would  have  if  produced  and  proved:  Provided  that  it 
may  be  proved  in  rebuttal  that  there  is  no  such  original,  or  that 
the  copy  is  not  a  true  copy  of  the  original  in  some  material 
particular,  or  that  the  original  is  not  an  instrument  of  such 
nature  as  may,  by  the  law  of  the  province  of  Quebec,  be  taken 
before  a  notary  or  be  filed,  enrolled  or  enregistered  by  a  notary 
in  the  said  province. 

Notice  of    nsing  copy  under  sees.  28  to  37, 

28.  No  copy  of  any  book  or  other  document  shall  be  received 
in  evidence,  under  the  authority  of  any  of  the  last  five  preceding 
sections,  upon  any  trial,  Unless  the  party  intending  to  produce 
the  same  has  before  the  trial  given  to  the  party  against  whom  it 
is  intended  to  be  produced  reasonable  notice  of  such  intention. 

2.  The  reasonableness  of  the  notice  shall  be  determined  by  the 
court  or  judge,  but  the  notice  shall  not  in  any  case  be  less  than 
ten  days. 

Order  signed  by  Secretary  of  State 

29.  Any  ord^r  in  writing,  signed  by  the  Secretiiry  of  State 
of  Canada,  and  purporting  to  be  written  by  command  of  the 
Governor  General,  shall  be  received  in  evidence  as  the  order  of 
the  Governor  General. 
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Official  notices* — Copies  printed  In  Canada  Gazette, 

30.  All  copies  of  official  and  other  notices,  advertisements 
and  documents  printed  in  the  Canada  Oazette  shall  be  prima 
facie  evidence  of  the  originals,  and  of  the  contents  thereof. 

* 

Proof  of  bandwrltlng  of  person  certifying  not  required* 

31.  No  proof  shall  be  required  of  the  handwriting  or  official 
position  of  any  person  certifying,  in  pursuance  of  this  Act,  to 
the  truth  of  any  copy  of  or  extract  from  any  proclamation,  order, 
regulation,  appointment,  book  or  other  document. 

2.  Any  such  copy  or  extract  may  be  in  print  or  in  writing, 
or  partly  in  print  and  partly  in  writing. 

Proving  certain  documents  without  the  attesting  witness* 

32.  It  shall  not  Ije  necessary  to  prove  by  the  attesting  witness 
any  instrument  to  the  validity  of  which  attestation  is  not 
requisite. 

2.  Such  instrument  may  be  proved  by  admission  or  otherwise 
as  if  there  had  been  no  attesting  witness  thereto. 

Forged  Instrument  may  be  Impounded. 

33.  Whenever  any  instrument  which  has  been  forged  or 
fraudulently  altered  is  admitted  in  evidence  the  court  or  the 
judge  or  person  who  admits  the  instrument  may,  at  the  request 
of  any  person  against  whom  it  is  admitted  in  evidence,  direct 
that  the  instniment  shall  be  impounded  and  be  kept  in  the 
custody  of  some  officer  of  the  court  or  other  proper  person  for 
such  period  and  subject  to  such  conditions,  as  to  the  court,  judge 
or  person  admitting  the  instrument  seems  meet. 

Evidence  Act  supplemental  to  previous  law. 

34.  The  provisions  of  this  Part  shall  be  deemed  to  be  in 
addition  to  and  not  in  derogation  of  any  powers  of  proving 
documents  given  by  any  existing  statute,  or  existing  at  law. 

PROVINCIAL  LAWS  OF  EVIDENCE. 

Provincial  laws  of  evidence  to  apply  except  where  varied  by  Canada 
statutes* 

35.  In  all  proceedings  over  which  the  Parliament  of  Canada 
has  legislative  authority,  the  laws  of  evidence  in  force  in  the 
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province  in  which  such  proceedings  are  taken,  including  the 
laws  of  proof  of  service  of  any  warrant,  summons,  subpoena  or 
other  document,  shall,  subject  to  the  provisions  of  tliis  and  other 
Acts  of  the  Parliament  of  Canada,  apply  to  such  proceedings. 

STATUTORY   DECLARATIONS. 

Statutory  declarations. — Form. 

36.  Any  judge,  notary  public,  justice  of  the  peace,  police  or 
stipendiary  magistrate,  recorder,  mayor  or  commissioner  author- 
ized to  take  affidavits  to  be  used  either  in  the  provincial  or 
Dominion  courts,  or  any  other  functionary  authorized  by  law 
to  administer  an  oath  in  any  matter,  may  receive  the  solemn 
declaration  of  any  person  voluntarily  making  the  same  before 
him,  in  the  form  following,  in  attestation  of  the  execution  of 
any  writing,  deed  or  instrument,  or  of  the  truth  of  any  fact  or 
of  any  account  rendered  in  writing : — 

I,  A.  B.,  do  solemnly  declare  that  {state  the  fact  or  fads 
declared  to),  and  I  make  this  solemn  declaration  conscientiously 
believing  it  to  be  true,  and  knowing  that  it  is  of  the  same  force 
and  effect  as  if  made  under  oath  and  by  virtue  of  the  Canada 
Evidence  Act. 

Declared  before  me 
at  this  day  of  A.D.  19 

Statutory  declarations} — See  note  to  Code  see.  176. 

INSURANCE   PROOFS. 

Affidavits  authorized  for  insurance  proofs* 

37.  Any  affidavit,  affirmation  or  declaration  required  by  any 
insurance  company  authorized  by  law  to  do  business  in  Canada, 
in  regard  to  any  loss  of,  or  injury  to  person,  property  or  life 
insured  or  assured  therein,  may  be  taken  before  any  commissioner 
or  other  person  authorized  to  take  affidavits,  or  before  any 
justice  of  the  peace,  or  before  any  notary  public  for  any  province 
of  Canada;  and  such  officer  is  hereby  required  to  take  such 
affidavit,  affirmation  or  declaration. 
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AteDdounMii 

of  child  ander  two,  245 
atetciDMit 

ploM  in,  not  allowed.  899  (1) 
abdnettoB 

oa  false  arrest,  297 

child  ander  fourteen,  of,  816 

Cirl  nnder  tizteen,  of,  816 

h«lrese,  of,  814 

allnring  away  against  will  of  par- 
ent, 814 

depriTatloB  of  eiYll  righU,  814 

knowledge  of  age,  816 

kidnapping,  297 

womnB,  of  MBj  aga,  818 
abettor 

liability,  69»  70 
aboctioii 

connselling  the  offence,  808 

aiding  and  abetting,  69.  303,  805 

conspiracy  to  procure.  308 

OTldenee  of  accomplice,  803 

where  death  results.  303 

evidence  of  previous  criminal  acts, 
808 

attempt  to  procure,  308 
on  one's  self,  804 

drug,  etc.,  to  procure,  sale  of,  207 
supplying,  305 

killing  unborn  chiM,  806 


by   insulting  language  to  passers- 
by,  288 


after  the  fact 

definition  of,  71 

husband  and  wife,  71  (2) 

indictable    offences,    certain,    574, 
575 

murder,  267 
Indictment  against,  849 
before  the  fact,  69,  70 
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accident 

furious  drlTing,  285,  285  A 

duty  of  persons  in   charge  of  dan* 

gerouB  things,  247 
daty«  of    persons    undertnking    acts 

dangerous  to  life,  246 
doty   to   avoid   omissions   dangerous 

to  life.  248 
excusable   homicide,   250,   252,   259, 

262 
through  motor  car,  285,  285  A 
accomplice 

corroboration  of,  1002 
instruction  of  Jury  as  to  corrobora- 
tion, 263,  1002 
distinguished  from  spies  or  inform- 
ers, 1002 
wife  of  accomplice  as  witness,  1002 
accounts 

trader  failing  to  keep,  417 
falsification  of,  418 
false  prospectus  by  promoters,  414 
false     adTortisement     to     promote 

sales,  406  A 
false  statement  in  writing  to  obtain 

credit,  407  A 
fraud  by  director  or  manager,  414 
Act 

definition  of,  2  (1) 
wilful  disobedience  of  Act  of  Par- 
liament, 164 
judicial  notice  of.  Appendix  17,   18 
action 

against  person   administering  crim- 
inal law 
costs  in,  1147 
defence  in,  1145 
limitation  of  time  for.  1148.  1147, 

1149 
notice  of,  1144 

public  work,  preservation  of  peace 
near.  1149 
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action — continued 

against    person    administerinir    crinii> 
inal  law — continued 
recovery  of  fees  and  penalties  for, 

1150 
tender  ^f  payment,  1146 
time  and  place  of,  1143,  1147 
vexatious,  1148 
none    against    justice    for    enforcing 
conviction,   1151 
adjonnunent 

of  summary  proceedings,  715,  722 
of  preliminary  inquiry,  678 
for   Judgment   in    summary    matter, 
726 
aAJndicAtton  ^ 

on   preliminary  enquiry,   687-690 
in  summary  matter,  726-731 
enforcement  of  summary  conviction, 

741 
adjournment    for   judgment    in   sum- 
mary matter,  726 
power    of    trial     court    to    reserve 
judgment,  570 
administration 
of  criminal  law 

action    against    person    for.      See 
action 
of  law  and  justice,  offences  against, 
155196 
admiralty  at  England 

offence  witliinjurisdictionof,  591, 656 
when  bays,  gulfs,  etc.,  form  part  of 

county,  591 
offences     on     foreign     sbips     while 

within  three  mile  limit,  591 
prosecutions    under    the     Merchant 

Shipping  Acts,  591 
admiralty     defined,     as     to     certain 

offences,  335 
offences    relating    to    naval    stores. 

431-436,   437-441 
receiving   necessaries    from    sesman 

or  marine,   439 
receiving    seaman's    property,    440, 
441 
admission 

evidence  of.  685 ' 
adultery 

indictable  in  New  Brunswick,  310 
advertisement 

to  promote  fraudulent  sales,   406  A 
of  counterfeit  money,  569 
of  false  prospectus,  414 


adyertiaifig  reward 

with    statement    that    no    questions 
aslced  if  goods  returned.  183 
affldaTit 

false.    See  perjury 
afllnn^tiqn  '   • 

false.     See  perjnry. 
affray 

punishment,  109 

as  affecting  responsibility  for  crime. 

17,  18 
agent 

theft  by,   355 

money  or  valuable  aecnrity  held  on 

terms  requiring  an  account,  S55 
embesslement,  855 
agency  defined,  865 
sales  under  consignment.  855 
estoppel     from     diaputiag     agiaai's 

authority.  355 
receiving    secret    commissions     un- 

knowis  to  prineipal.  865 
conversion  of  proceeds,  acts  in  vari- 

ous  jurisdictions.  856 
theft    by  person.  hoMinig  power    of 

attorney,  356 
principal     may    not    retain    benofit 

fraudulently  obtained  by  aBmt^ 

356 
false     pretense     through     imUNsent 

agent,  404 
issuing  false  warehouse  receipl,  425 
agricnltoro 

Banic  Act  receipt   for  advaneea   on 

products  of,   427 
wilful    damage    to    agricultaral    or 

manufacturing    machines,    510 
writtta  threats  to  bom  agricnitwral 

produce,  516 
aiding  and  abattliig,  69 
aid  to  peace  ofllcar 

ref^al  of,  31  i 

air-gun 
carrying 

arrest  for  offence  when,  120 
certificate  for,  118 

returns  of   certificates  granted. 
1135 
disguised  person,  by,  123 
impounding  of  gun,  622 
with  intent  tp  injure,  121 
limitation   of   time    for   proaecution. 
1140  (1/) 
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ftir-gun — continued 

pointing   at    person.    122 

tale  of 

to  minor,  119  (1) 
without  keeping  record  of,  119  (2) 
AlberU 

charge  In  lieu  of  Indictment,  873A. 

application  of  criminal  law  to,  9 

special  provisiona  as  to,   12 

courts  of,   12 

rules  of  court,  576 

N.W.T.  Act  in,  9,  577 

Supreme  Court  of,  jurisdiction,  577 

defence  of,  259 
alien 

rights  of.  922 
allegiance 

See  treason 
amendment 

of  indictment,  889-898 
animal 

See  mischief. 

killing  with  intent  to  steal,  350 
theft  of  animals,  345,  846,  369,  370 
cruelty  to,  542 

time  limit  for  prosecution,    1140 
attempt  to   injure '  or  poison   cattle, 

536 
injury  to  other  animals,  537 
wilfully  killing  dog  unless  justified, 
587 
appeal 

receiving    inadmissible    eridence    at 

the  trial,  1019 
verdict  on  inconsistent  counts,  1020 
limitations  of  right  of  appeal,  1013- 

1024 
on  question  of  law,  1014 
whether     second     appeal     on     new 

grounds,  1014 
misdirection  and  non-direction,  1014 
no   appeal   in    certain    discretionary 

matters,  1014 
question  of  substantial  wrong,  1019 
no  writ  of  error,  1014 
-whether  appeikT  possible   after  com- 
pletion of  sentence,  1014 
bail  pending  appeal,  1014 
on  refusal  of  reserved  case,  1014 
motion  for  leave  to  appeal,   1014 
statement  of  case,   1014 
stating   reasons    for    refusal    to    re- 
serve, 1015 


appeal — continued 

court  of,  definition  of.  2   (7) 
indictment,    appeal    from    conviction 

on.     See  indictment 
to  Supreme  Court  of  Canada,    1024 
privy  council,  abolition  of  appeal  to, 

1025 
rules  of  court  as  to,  576 
summary    conviction,    appeal    from. 
See  summary  conviction 
procedure,  750 

abandonment  of,  760 
certiorari  not  to  lie  after,  1122 
conviction   or  order 
affirmation  of,   1121 
evidence  of,  757   (3) 
return  of,  to  justice,  757  (4) 
transmission   of.   to   court  of 
appeal,  757   (1) 
costs,  order  as  to,  758 
recovery  of,  759 
when  appeal  not  prosecuted, 
755 
court  of,  749 
evidence  in,  752   (2,  3) 
failure  of,  proceedings  on,  756 
form,  on  matters  of,  753 
hearing  of,  761' 
judgment.  754 

final,  752   (1),  1121 
procedure  on,   750 
quashing    conviction    or    order, 
751    <3,  4) 
summary  conviction,  case  stated;  hy- 
justices,  procedure,  76 1^769 
summary  trial,  appeal  in,  797,  1018 
Supreme  Court,  appeal  to,  lOlS  (2). 
1024 
apprentice 

bodily  harm  to,  249 
correction  of,  «3 
arms 

Illegal   carrying   of,    115-128    »•  ■     '- 
See  weapons 
army 

code  not  to  affect  Army  Act,  8  ' 
receiving  regimental  fiecessariee,  4'88 
arraignment 

on  indictment,  941 
for  offence    in    summary   conviotion 
procedure,  721 
arrest 

notice    of    cause    of    arrest   without 
warrant,  40 
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arrest — continued 
search  on  arrest,  40 
Btatntory  power  of,  38 
force  in  assisting  peace  officer,  31 
with  warrant.    See  warrant 
production  of  warrant,  40 
on  search  order,  641-643,  652,  652  A 
without  warrant 
by  any  one 

committing      offence,      person 
found,  32.  646 
by  night,  34.  36   (I) 
criminal  offence,  650 
by  night,  648  (2) 
pursued  criminal,  649 
pursued  offender,  37 
suspected  offender,  33 
by  officer  in  His  Majesty's  service 
person   taking  liquor   on   board 
H.  M.'s  ahip,  651 
by  peace  officer 
committing  offence,  person  found. 
85,  646,  647 
criminal  offence,  person  found, 
648 
loiterer  at  night,  36  (2),  652 
suspected  offender,  30-49,  652, 
652  A 
of  suspected  procurer,  652  A 
summons    or    warrant    by    justices, 

658 
information  for,  654 
abduction  and  false  arrest,  297 
arroft  of  judgment 

motion  in,  1007,  1010 
anon 

offence  of,  511 
attempt,  512 
See  mladilef 
art 

certain    Art    Uniona    exempt    firom 
lottery  law,  236 
UMOll 

aggravated,  296 

causing  actual  bodily  harm,  295   - 
common  assault,  penalty  for,  291 
false  imprisonment  or  forcible  seiz- 
ure, 297 
definition  of,  290 
indecent,  292.  293 

on  child  under  fourteen,  294 
kidnapping,  297 

peace  officer  in   execution   of  duty, 
on,  296  (6) 
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assault — continued 

person    executing    process    on,    etc., 

296   (d) 
polling  day,  296  (s) 
punishment  of  common  assault,  291 
repelling  assault,  53-58 
by  trespasser,  56-62 
with    intent    to    commit    indictable 

offence,  296  (a) 
with  intent  to  resist  arrest,  296  (6) 
effect   of   conviction   for  offence  in- 
volving assault,  295 
assay 

to  determine  value  of  ore  in  certain 
cases,  424  A 
assemUj 

where  unlawful.  87,  89 
assignment 

of  property  to  defraud  creditors,  417 
assise 

commissions  of,  in  Ontario,  600 
associate  justices 

on  preliminary  enquiry,   679 
attainder 

abolition  of,  1088 
attempt 

generally,  571 

definition  of,  92 

act    done    with    intent    to     commit 

offence,  72 
remoteness  of  act  done,  72 
drunkenness  as  affecting  intent,  19,72 
proof  of  complete  offence  on  eharca 

of  attempt,  950 
proof  only  of  attempt  on  charge  of 

completed  offence,  949-951 
puuishment  of  certain  attempts,  72 
attempt  to  murder,  264 
attempt   to   discharge  loaded   aims, 

264 
punishment,    if   not   otherwise    pro- 
vided, 570.  671,  579 
when    prosecution    for    attempt    is 
barred   by  4iiiashins  conviction 
for  completed  offence,  571 
attomey-genertl 
,  consent  of,  lor  certain  prosecmtioMa. 

592-598 
definition  of<  2  (2) 
powers  of  deputy,  592 
in  summary  matter,  730 
autrefois  acQoit 
plea  of.  905-909 
in  summary  matter,  780 
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antrof  oil  convict 

pies  of.  886,  905-009 

badgo 

false  use  of  police  badge,  169 A. 

grounds  for  granting,  700 

practice  on  bail  orders,  700-702 

on  remand  by  Justice,  681 

Justice's  Jurisdiction  to  take  bail 
on  sending  case  for  trial,  696 

after  committal,   698-704 

for  capital  offence,  699 

on  speedy  trial,  836,  837 

on  summary  trial  for  Indictable 
offence,  696 

See  preliminary  inquiry;  recognis- 
ances; speedy  trial;  summary 
trial 

pending  appeal,  1014 

on  murder  charge,  263 

rules  of  court  as  to,  576 

on  habeas  corpus,  1120 


fraudulent     conversion,     theft     by, 
357,  358 

banker 

deinition  of.  2  (8) 
theft  by,  368,  1050 
theft  by  bank  cashier  or  employee, 

859 
fraudulent     warehonse    receipts  .  to 

bank,  427.  428 
fraudulently      alienating      property 

covered   by  Bank   Act   receipt, 

427 
securities  to  bank  under  the  Bank 

Act,  427 

bank  note 

advertisement,  etc.,  resembling,  551 
definition  of,  2  (4) 
counterfeiting,    546-551 
printing     or     engraving     advertise- 
ments  in   likeness    of  bank   or 
government  note,  551 
forged,  receiving,  etc,  550 

selsure  and  destruction  of,  622  (1) 

bankruptcy 

offences,  417,  418 

extradition   for   certain   bankruptcy 
offences,  417 

bawdy  honse 

definition  of,  225 


bawdy  hoiAie — continued 

keeper  of,  228   (2) 

See  also  disorderly  honse;   house 
of  ill-fame 
beggar,  238  (d),  239 
bench-wazraat 

when  issued,  879-882 
betting  house 

definition  of.  227 

examination  of  persons  arrested  In, 
642 

keeper  of,  228  (2),  236 

search,  arrest,  and  seizure  in,  641 
See  also  disorderly  house;   gamb- 
ling 
bigamy 

definition  of,  807   (7) 

excuses,  807   (3) 

foreign  country,  in,  807   (4) 

form  of  marriage,  307  (5) 

incompetency,  no  defence,  807  <2) 

punishment  of,  808 

consort  a  compellable  witness,   807 

proof  of  marriage,  307 

British  subject  leaving  Canada  with 
intent,  807 

proof  of  foreign  marriage  law,  807 

foreign  divorce  as  a  defence,  307 
bird 

theft  of,  870 

cruelty  to,  542,   1140 

keeping  cock-pit,  548 
birth 

forgery  of  register  of,  480-482 

concealment  of,  272 
blackmail 

extortion  by  libel,  882 

by    threat    to    bring    false    charge. 
458,  454 

demand  with  menaces,  451,  452 

threat  to  bum.  516.  748 

threat  of  personal  injury,  748 

blasphemous  libel,  198 

boarding-house 

obtaining     accommodation     at,     by 
fraud,  407  B 

bodily  harm 

inflicting  unlawfully,  274,  284 
inflicting  with  intent  to  murder,  264 
inflicting  with  intent  to  disable,  273 
spring-guns  calculsted  to  inflict,  282 

book-making 

rsce-track  betting,  235 
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bonndAry 

mischief  to  landmarks,   531,   532 
.  olTencea    near    boundary    of    county 
or  district,  584 
brands 

cattle  brands  as  evidence,  080 
breach  of  contract 

See  contract  of  aorvlco 

in  certain  public  services,  499,  500 
breach  otf  peaco 

arrest  for.  47 

prevention  of,  46 

person  lawfully  assisting  in  preven- 
tion, 46 
breach  of  tmat 

by  public  officer,  160 

by  trustee.  300 

no    prosecution    of    trustee    without 
consent     of     Attorney- General, 
596 
breaking  and  entering 

as   to   burglary   and   housebreaking, 
335,  457-450,  461-464 

entry  by  artifice,  340 

pretended  collusion  of  servant,  840 
bribery 

See  cormptlon 

of  judiciary.   156,  593 

of  juryman,   180 

of  legislature,    156 

of  municipal  officer,  161.  1140 

of  public  officer,   157-150,   1140 

of  witness,   180 

at  common  law,  168 

extradition  for.   161 

distinction  between  bribe  and  theft 
by  misappropriation.   347 
Brltleh  Oolumbla 

criminal  law  of  England  in,  11 

rules  of  court.  576 
broker 

theft  by.  858.  1050 
brothel 

See  bawdy  house 
bucket-shops 

suppression  of.  231-233 

frequenting,    233 

offence  of  keeping,  232 
buggery 

ofTence  of,  202 

attempt  to  commit.  203 
building 

wilful   damage    by   tenant   to   preju- 
dice of  landlord,  529 


building — continued 

wilful     damage     by     mortgagor     to 

prejudice  of  mortgagee,  520 
removal  of  fixtures,  520 
And  gee  dwelling  house 
buoys 

mischief  to  sea  marks,  526 
mooring  vessel  to,  526 
burglary  and  housebreaking 

armed   with   intent   to   break,    being 

found.    463 
armed     after     the     offence,     being 

found,   457 
break,  definition  of.  335  (r).  340  (2) 
entering    by    artifice    or    collusion, 

340 
breaking     church     and     committing 
offence.  455 
with  intent   to   commit   offence, 
456 
dwelling  and   committing  offence. 
458 
by  night.  457 
with  intent  to  commit  offence, 
459 
shop,  etc.,  and  committing  offence, 
460 
with  intent  to  eonusit  offence, 
461 
disguised,  being  found,  464  (r,  d) 
dwelling,  definition  of.  335  (e),  830 
.instruments   for,   being   found   with, 

464  (a,  5) 
night,   by,    in   dwelling  with  intent. 

etc..  462 
recent  possession  as  evidence.  457 
punishment  for,  after  conviction  for 
any  offence,  465 
burial 

criminal  of,  after  execution.  1071 
forgery,    etc.,    of    register    of,    480. 

481.  482 
unlawful  disinterment.  237 
neglect    of    duty    with    respect    to. 
287    (a) 

burning 

injury  by.     See  alscUef 

camera 

trials  in  camera,  645 

Osnad*  BrlAenoe  Act 
See  Appendix 

Canada  Temperance  Act 
warrants  under.  661 
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eapaUo  of  Ibeing  gtolen 
whftl  !«,  347,  889 
as  to  fecelrmg,  399 
Au  to  ftlte  pretense,  404,  405 

capacity  for  criuo 

exceptions,   16-19 
capital  pimiiliment 

re^rulations  applying  to,    1061-1075 

reprieve,   1063 

pardon,   1076-1080 

Se9  pnnlBliinont 

careloM  driving 

bodily  harm  from,  285 
camaJl  l(no«lf4ct 

definition  of,  7 

conviction    for    lesser   offence,    298, 
.      299 

aiding  and  abetting,  69,  299 

of  girl  nnder  fourteen,  801,  802 

drugging,     etc.,     for    purposes     of, 
216  (t) 

of  girl  under  fourteen,  SOI 
attempt  to  have,  301 

of  imbecile,  219 

threats  for  purpose  of,  216  (g) 

where  unlawful,  298-302 

proof  of,  7,  298.  301    ' 

question  of  consent,  298 

proof  of  complaint   by  prosecutrix, 
298 
See  also  doflloment;   rape;  sednc- 
tlon 

carrier 

fraudulent  disposal  by  consignor  of 
goods   on   which   consignee   has 
mad«  advances,  426 
case  reserved 
See  appeal 

cattla 

definition  of,  2  (6) 
fraudulently  takintr  of,  892 

See  aleo  mteclllaf 
theft  of,  369 

attempt  to  injure  or  poison,  686 
retention      fraudulently      of      stray 

cattle,  892,   989 
fraudulently  defacing  cattle   brand, 
989 

'    ownership  of  progeny  of  cattle.  392 
wilfni  damage  to,   510 
cattle  brands  as  evidence.  510,  989 
written  threat  to  injure,  588 


cattle — continued 

cruelty   in    transportation   of  cattle 
without  rest  and  nourishment, 
544,  544  A,  545 
caution 

by   magistrate    to   acenied   en  pre- 
liminary  enquiry,  684 

certiorari 

reducing       excessive       punishment, 

1124 
statute  taking  away,  eifect  of,  1124 
return  of  amended  conviction,  1124 
discharge  of  motion  to  quash,  1127 
procedendo,  writ  of.  not  necessary 
upon,  1127 
not  to  be  in  case  of 

juvenile   offenders,   conviction   of. 

1128 
summary  conviction 

affirmed  on  appeal,  IKl 
appealed  from,   1122 
recognisance  on  application  for,  1126 
recognisance   on,    1126 
on    question    of    ouster    of    magis- 
trate's Jurisdiction,  640 
ordering  further  detention.   1120 
rules  of  court  affecting,  676 
eifect  of  appeal  from  summary  con- 
viction,  1121,   1122 
powers  of  amendment  on,  1124 
what  defects  curable  on,  1124 

chaUenge 

of  Jury.   925-989 

champerty 

as  a  crime,  11 

character 

of  accused,  evidence  as  to,  942 
of  adverse  witness,  appendix  9 
proving    conviction    of    witness    to 
discredit  his  testimony,  appen- 
dix 12 
cross-emmination    of    aecnaed     "as 
to  prior  conviction  if  he  testi- 
fies on  his  own  behalf,  968 
evidence  as  to,  generally,  064 

chattiiament 
of  minors,  68 

cheating 

at  play,  offence  of.  443 
choqne 

offering   worthless   cheque   as   proof 
of  hotel  fraud,  407  B 
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chief  constaUe 

definition  of,  2  (6) 
deputy,  definition  of,  2  (9) 

chUd 

abandoning,  under  two,  245 
act  of,  under  seven,  not  criminal,  17 
between  seven  and  fourteen,  when 
criminal^  18 
concealing  birth  of,  272 

exposing  child  under  two,  includes 
wilful  omisaion  of  care,  240 

oorrection  of,  63 

evidence  of,  not  under  oath,  1003 

corroboration  of  child's  unsworn 
testimony,  1003 

imprisonment  of.  See  prisons  and 
refozmatozles 

killing  of 
at  birth,  251 
unborn,  806 

neglect  of,  at  birth,  271 

parent  not  providing  neceasariea  for, 
242,  244 

vice  endangering  child's  morality, 
220  A 

homicide  by  wilfully  frightening 
ohild,  252,  SS55 

trial  and  puniahment  of.  See  juven- 
ile offenders 

warning    Jury    as    to    testimony   of 

young  child,  1008 
Juvenile  Delinquents  Act.  220  A 
child-stealing,  Abduction.   316 
bona  fide  claim  to  possession,  316 
choking 

with    intent    to    commit    •indictable 
offence,  276 

church 

assaulting  oflBciating  clergyman  in, 
200 

breaking,  455,  456 
disturbing  public  worship  in,  201 
obstructing  officiating  clergyman  in, 
190 

civil  rsmedy 

disqualification  to  benefit  therefrom 
by  person  guilty  of  causing 
death  by  criminal  and  felooi* 
ous  act,  259 

bar    of    in    common    assault    oases, 

when,  738,  784 
not  affected  by  criminal  offence.  13 


clvU  rights 

restriction  upon,  where  they  would 

accrue  from  crime,  814 
no  benefit  to  accrue  under  gorem- 
ment     contract     obtained      by 
fraud,  159 
no    benefit    to    accrue    from    govern- 
ment office   corruptly  obtained. 
159 
clalrvoyante 

pretending  to  discover  lost  or  stolen 

goods  by  occult  science,  448 
conjuration  >and  sorcery,  448 
clemency 

counsel's  address  aakfng,  1004 
clerk  or  servant 

meaning    of,    as    regards    theft    by 

clerk  or  servant,  359 
falsifying  accounts,  415 
when  partly  extra-territorial  offence, 
416 

clergyman 

See  church;  marriage 

cockflghting,  542  (c) 
cock-pit,  keeping,  548 

code 

general  effect  1 

citation  of,  1 

marginal  notes  in,  1 

English  and  French  texts,  1 

effect   on,    of   Juvenile    Delinquents 

Act,  1 
forms,  1152 

coin 

clipping  gold  or  silver.  558 

clippings,  etc.,  possession  of.  560 

colouring,  546   (d) 

copper 

counterfeit,  562 

definition  of .  2  (8).  546  (6) 

made  or  imported  nnl*wfully,  554 

penalty  for,  024^  626 
seisure  of,  688,  026 
uncurrent,  altering  of,  567 

counterfeit 

advertising,  569 

buying    or   selling,    below    value. 

553  (a) 
definition  of,  546  (e).  547 
finished  state  not  esaential  to.  548 
gilding  and  ailverlng,  .making  by. 

552 
importing,  558  (b) 
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eolB — continued 

counterfeit — conilnued 

includes  genuine  coin  valaeless  as 

money.  546  (/) 
possession  of,  with  intent  to  niter, 

561 
seixure  and  defacing  of,  682  (2) 
token    of    Tslne,    definition    of, 
546  (/) 
current 
oopper,  deinttlon  of,  546  (h) 
gold     or     silver,     definition     of, 
546   (a) 
defacing,    559 
definition,  546 
foreign,   counterfeit 
exporting,  555 

importing  or  possessing,  563  (b) 
making 

copper,  668  (d) 
gold  or  silver,  568  (a) 
uttering  gold  or  silver,  568   (c) 
genuine  but  valueless  as  money,  546 

C/).  550 
gild,  definition  of,  546  (d) 
instruments  for  coining 

conveying  out  of  royal  mint,  557 
making  or  possessing,  556,  562 
medal  resembling,  565  (h) 
second  offence,  668 
uttering 

counterfeit 
copper,  665  (e) 
gold  or  silver,  564 
foreign,  668  (c) 
defaced,  566 
definition  of,  546   («) 
false,  565  (b) 

light  gold  or  silver.  565  (a) 
colour  of  light 

theft  by  taking  without.  347 
as  defence  to  wilful  damage,  541 
comMnt 

on  fsilure  of  accused  to  testify,  268, 
App.  0.  E.  Act  4 
commisiloii 

to    take    evidence    apart    from    the 

trial.  995-997 
of  person  dangerously  ill,  995,  996 
of  person   residing   oat   of   Canada. 
997 
commissioner 

definition  of,  2  (43) 
powers  of.   144.  618 
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comity 

Judicial,  between  the  provinces,  1013 

committal  for  trial 

on  preliminary  enquiry,  690-696 
review  of,  by  habONis  corpus,  690 
territorial  jurisdiction,  690 
Attorney-General  may  indict  regasd- 

less  of  commitment,  690 
for     different     offence     than     ^ai 
charged,  690 

common  law 

prosecutions  under,  15,  16 

defences  under,  16 

punishments  under  statute  and  com- 
mon law,  15 

justification  or  excuse  under,  16 

English  common  law  as  applied  to 
crimes,   589 

commutation  of  sentence 
of  death,  1077 

company 

extradition  for  fraud  by  ol&cer  or 
director,  405  A 

false  prospectus  by  promotocs,  etc., 
414 

locality  of  offence,  414 

false  advertisements  to  promote 
sales  of  real  or  personal  prop- 
erty, 406  A 

false  statements  in  writing  to 
obtain  credit*,  407  A 

procuring  loan  or  credit  by  finan- 
cial statement  or  report  known 
to  be  false.  407  A 

falsification  of  company's  acoottnts 
or  books,  413 

where  president  necessarily  a  direc- 
tor. 414 

fraud  by  director,  414 

fraud  by  company  manager,  414 

compensation 

pecuniary.     See  punishment 

compounding 

penal  action,  181 
criminal  prosecution,  181 

compulsion 

excuse  for  crime,  when,  20 
unlawful  oath  taken  under,  131 
of  wife  by  husband,  21 
by  threats,  20 

as  defence  or  as  matter  of  mitiga- 
tion. 20 
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concemlmtBt 
of  birth.  272 
fraudalent,  of  goods,  397 
conceptioii 

offering  drugs  to  prevent,  207 
concwrrMit  laws 

for  same  offence,  15 
cMourtent  tentonees 

provision  as  to,  746,  1055 
oonfasiloii 

effect    of  person  making,    being    In 

custody,  685 
obtained  by  fraud  or  deceit,  686 
when   statements   non-incrimimating, 

685 
as  evidence  generally,  685 
induced  by  artifice  or  trick,  264 
testimony  of  accomplice,  268 
onus  of  proving  tMat  voluntary,  685 
in  writing,   685 
conMnt 

to  death,  no  excuse,  67 
prosecutions  requiring  consent 

Admiralty     of     England,     offence 

within  jurisdiction  of.  501 
breach  of  trust,  criminal,  596 
disclosure  of  olHcial  secrets,  592 
explosive    substance,    making    or 

having,  594 
framed  by  vendor  or  mortgagor. 

597 
Judicial  corruption,  593 
unseaworthy  ship,  sending  to  sea, 

596 
uttering  defaced  coin,  598 
oonalfiuiieiit 

sales  of  goods  under,   855 
theft  by  bailee,  847,  348 
fraudulent  disposal  in  fraud  of  con- 
signee    making     advances      to 
shipper,   426 
fraudulent  warehouse  receipts,  425. 
427 
conspiracy 

generally,  573 

defile,  to,  218 

venue  In,  578 

defraud,   to,   444 

acts  and  statements  of  co-conspira- 

tors,  444 
common  law  conspiracy,  444 
where  indictable  offence  the  subject 
of    the    conspii«acy,    was    com- 
pleted. .'>73 
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conspiracj — conti  nued 
to  murder,  266 

false  accusation,  to  bring,  178 
indictable  offence,  to  commit.  573 
trade,  in  restraint  of.     See  trade. 
constable 

falsely  pretending  to  be  a,   169  A 
Se€  paaca  oflotr 
contempt  of  court 
as  a  crime,  180 

in   libel   concerning  pending   litifn- 
tion.  384 
contract  of  sorrico 

for    certain    public    utilities,    Um^U 

power,  water  or  gas,  499 
railway     cancelling     transportation 
facilities  in  bretach  of  contract, 
499 
breach  of,  499 

definition  of  Act.  335  (a) 
posting  up  copy  of  provisions  re- 
specting, 500 
contractor 

contribution    by,    to    election    fund, 
158   ({),  159 
co-owner 

theft  by,  852 
mischief  by,  541 
copies 

of  indictment,  895 
copyrlghta 

musical   and  dramatic,  offences  and 
punishments  relating  to,  508  A, 
508  B 
coroner 

inquisition,  667 

no  one  to  be  tried  upon,  940 
warrant  by.  667 
duties  both  ministerial  and  judicial, 

667 
subsequent  use  of  depositions  taken 

at  inquest,  667 
removal  of  verdict  and  prooBc4inga 
by  certiorari,  667 
corporal  pnnlahment 

See  correction;  puniahment 
corporation 

indictment  of,  916 

appearance  by  attorney,  916 

notice  to,  918 

proceedings  in   default,  919,   920 

liability    to    summary    conviction* 

720A. 
punishment  by  fine,  1035  (3) 
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corpus  delicti 
in  homicide,  259 

correction 

of  child,  etc.,  jvstiflahlo,  68 

corrobomitloB 

required  for  certain  offences,  1002 
proof  of  opportnnlt7,  effect  of,  1002 
implication  of  accused,  1002 
child's  unsworn  testimony,   1008- 
from  testimony  of  secnsed,  1002 
of  accomplice,  1002 
of  confession,  1002 

corrosive  fluid 

throwing,  etc.,  of,  with  intent,  280 

cocruptloii 
Judicial,   156 

prosecution  for,  593 
juryman  of,  180 
members   of   parliament   or   legisla* 

tnre.  156 
municipal,  161 

limit  of  time  for  prosecution  of, 
•1140  (1  b) 
public  officer,  of,  157,  158,  159 
limit  of  time  for  prosecution  of, 
1140  (1  6) 
witness,  of,  180 

costs 

assault,  in  case  of,  1040 

forgery  of  trade  mark,  etc.,  1040 

libel.   1045 

•of  preliminary  Inqniry  against 
prosecutor  bound  over  at  his 
own  request,   689 

speedy  trial,   1044 

summary  trial,  1044 

taxation  ot,  1047 

ordering  costs  against  person  con- 
victed, 1044 

enforcement     of     order     for     costs, 
1044   (3) 

payment  from  official  fund  of  costs 
and  expenses  of  prosecution, 
1044 

rules  of  court  as  to.  576 

allowance  for  loss  of  time  to 
prosecutor,    1044    (2) 

on  summsry  conviction,  735 

on  dismisss]  of  summary  convic- 
tion proceedings,   736 

recovery  of  costs  in  summary  pro- 
ceedings before  a  justice,  738. 
767 


counsel 

failure  of  to  raise  objection  at  trial, 

942 
opening  defence,   944 
summing  up  942,  944 
address  asking  clemency,  1004 
assigned      for      indigent      prisoner 

charged  with  murder.  263 
in  summary  conviction  matters,  715 
on  preliminary  enquiry,  682 
count 

See  indictment,  procedure  by 
counterfeit 
See  forgery 

of  government  seals,  472 
of  court  seals,  473 
of  registry  office,  473 
of      proclamation      or      government 
^  notice,  474 

bank   notes,   546-551 
coins,  546-549,  552-568 
counterfeit  money 
See  oho  coin 
advertising,  569 
coupon  schemes 

as  lotteries,  236 
courts 

appeal,  definition  of,  2  (7) 
counterfeiting  aeal  of,  473 
disobedience  to  orders  of,  165 
fair  reports  of  proceedings  of,  322 
judicial   comity   between   provinces, 

1013 
jurisdiction  of.     See  jurisdiction 
corekeeper 

issuing     false    receipt    for     timber 
stored,  425 
credit 

obtaining  by  false  pretense,   405  A 
fraudulent  financial  report  as  basis 
of,   407  A 
creditors 

frauds  upon,  417 
crimes 
defined,   1 

federal  jurisdiction  over,  1 
criminal  breach  of  trust 

punishment  of,   390 
criminal  Information 

when  available  for  libel,  334 
criminal  Ubel 

See  Ubel 
criminal  negligence 

by  furious  driving,  285 


1623 


Criminal  Code 


(Refer«nce8  ar«  to  s«ction  nnin'bers,  not  piffei) 


criminal  ntgUgenco — continued 

in  managing  motor  car,  285,  285  A 
of  person   undertaking  act    danger* 

OUB  to  life.  246 
causing  grievous  bodily  injury,  284 
of   person   in    charge   of    dangerous 

things.  247 
duty   to   avoid   omissions   dangerous 

to  life,  248 
causing  bodily  injury  of  a  danger* 

ous  nature,  258,  284 
manslaughter    by    neglignece,    262, 
268 
eropi 

injury  to.     See  mlfchief 
crosi-azamination 

full  opportunity.  090 
waiver,  999 

as  to  prior  convictions,  359,  Appen- 
dix 4 
of  accused   as   to   his   prior   convic- 
tions   if    witness    on    his    own 
behalf,   963 
Grown 

res  Judicata  against,  15,  907 
Grown  Bnlai 

authority    of    provincial    courts    to 
malce  rules  of  procedure,  576 
Alberta  rules,  576 
B.  C.  rules,  576 
Ontario  rules,  576 
Saslcatchewan  rules,  576 
special  provision  as  to  cases  stated 

by  Justices,  761 
special  provision   as  to   security  on 
certiorari  motions,  1126 
cmolty 

animals,  to.     See  mischiaf 

in     transportation     of     cattle,     544, 

544  A 
ill-treating  lanimal,  542 
keeping  cock-pit,   543 
cattle,  to.     See  mlsctalof 
children,  to.     See  child 
cnrxoncy 

counterfeiting   o(.   546-568 
advertising  counterfeit  money,  569 
cutting  booms 

unlawjful  act  of,  525 
damage 

wilful.     See  miichief 
colour  of  right,  540,  541 
legal  justification  or  pxcusp,  16.  540, 
541 


dead  body 

concealing,  of  infant,  272 
failure  to  bury.  237   (a) 
indignity  to,  237  ib) 
unlawful  disinterment,  237 
deaf  and  dumb 

defilement  of,  219 
death 

cpnsent  to,  no  excuse,  67 
falsifying  register  of,  etc,  460,  ABl, 

482 
death  sentence 

arrest     of     execution     in     case     of 

pregnancy,  1008 
burial,  place  of,  1071 
certificate    of    surgeon.    1068     (1). 

1072 
false.   184 
commutation    of,    to    imprisonmeni. 

1077 
confinement   of  prisoner  under  sen- 
tence, 1064 
conviction  by  verdict  or  on  confes* 

sion,   1061 
declaration    by    sheriff    and    gaoler, 

1068    (9),  1072 
deputies  of  sheriff,  etc.,  1069 
execution,  place  of,  1065 

presence  at,   1066,  1067 
form  of,  1062 
hanging,  1062 
inquest  on  body,   1070 

prison  oflicer  and  prisoner  not  to 

be  Jurors,  1070   (4) 
irregularities,   1078 
procedure,  1074 
regulations  as  to.   1075 
report  of  sentence  to  Secretary  of 

State,  1068  (1) 
reprieve,  1063   (2) 

declaration 

false.     See  perjury 
deed 

fraudulent  concealment  of,  419 

de  facto  oflicers»  155 

defamatory  libel 
defined,  317 

what  is  publishing  a,  318 
publishing  upon  invitation,  319 
publishing  proceedings  of  courts  of 

justice,   320.   322 
when  a  contempt  of  court,  334 
publishing      parliamentary      papers, 
321,   322 
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defamatory  libel— jcontinued 

fair  comment,   325 

fair  report,  322,  323 

matters  of  pnblic  interest,  324^ 

in  seeking  redress,  relevancy,  326 

in  giving  information,  327.  32&r 

in  sale  of  books.  930     . 

general  authority  to  newspaper 
managejra,  wjienprcviumed,  329 

when  truth  a  defence,  33J. 

extortion  by  libel,  832 

libel  of  wife  by  husband,  or  vic§ 
V0rsa,  334 

punishment  of  libel,  generally,  334 
when  known,  to  be  false,  833 

finding  sureties  for  good  behaviour, 
334 

criminal  information,  when  avail- 
able, 884 

defects 

in  conviction,  ete. 
after  appeal,  1129 
breach  of  peace  near  public  work, 

1182 
cured  by  indictment,  1010  (^) 
juvenile  oifender,  of,  1128 
removed  by  csiiforoH,  1124,  1125 
summary  conviction  on,  1121 
summary  trial,  on.  1180 
in  summary  matters,  723-725 

defence 

of  person  or  property,  52 
repelling  assault,  58,  54 
preventing  insulting  assault,  55 
of  movable  property,  56-58 

of  dwelling-house,  59-62 
of  immovable  property,  61,  62 
evidence    for,    on    preliminary    en- 
quiry, 686 
insanity  as  a,  966-970 

daOleiienl 

conspiracy  to  defile,  218 

deaf  and  dumb  women,  of,  219 

householder  permi^ing,  217 

prosecution  of,  lljAO   (If:) 
idiot,  of,  219 

parent  or  guardian  p;rpG«iing,  etc., 

215  .  , 

procuring,  etc.,  216 
prosecution  for.  1140  (1  e) 

See  also  carnal  knowledge;  rape; 
seduction 


definitions 

Criminal  Code,  in,  2 

other  Acts,  in,  application  of,  6 
delinquency 

of  juvenile,  644 

contributing  to  child's  delinquency, 
644 
demand 

of  property  with  menaces,  451 

of  property  with  intent  to  stelal,  45^ 

by  threats  or  accusation,  453,  454 
demurrer 

form  of,  334 

joinder  in,  334 
deodand 

abolition  of,  1032 
depositions 

right  of  accused  to  inspect,  894 

obtaining  copy,  896 

waiver  of  formalities,  999 

de  bene  esse,  998,  999 

in  summary  conviction  matters,  721 
deputy  chief  constable 

definition  of,  2   (9) 
describing  the  offence 

immaterial  averments  in  indictment, 
844,  852-863 

as  to  property,  864-869,  893 

particulars    may    be    ordered.    85D, 
860 
deserter 

arrest  of.  657 

concealing,  84  (e) 

resisting   execution   of   seareli  war- 
rant for,  88 
deaMti0ii 
'   inciting  or  assisting 

from  His  Majesty's  service,  82  (a) 
from  militia  or  mounted  police,  84 

destruction 

of  forged  paper,  682 

of  gaming  equipment.  641 

of  lottery  equipment,  641 

of  liquor  in  proclaimed  district.  614 

destructive  substance 

throwing  with  intent  to  disfigure  or 
bum,  280 

detainer 

forcible,  102.   103 

director 

of  company,  issue  of  false  prospec- 
tus by,  414 
See  company 
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dlBcharge 

of  iurj,  960 
discipline 

maintenance  of,  on  ship,  justifiable, 
64 
discretionary  matters 

where  no  appeal  from,  1014 
disguise 

being   found   disguised   with    intent, 
464,  465 
disobedience 

lawful  order,  to,   16S 
statute,  to,   164 
disorderly  conduct,  238  (/.  g),  239 
disorderly  house 

definition  of.  228  (1) 

keeper  of,  228   (2) 

inmate  of,  229  A 

being  found  In,  229 

preventing  officer  entering,  230 

search  warrant  for  vagrant,  etc.»  in, 

643 
third    or    subsequent    conviction    for 
keeping    or    being    inmate    of, 
228,  229  A 
finding      gaming      instruments      or 
opium  equipment  in,  986 

dlaqa«liflc«tion 
of  Justice,  705 
relationship  to  prosecutor  may  dis- 

qualify  justice,  705 
from  bias  or  interest,  705 

dlitroM 

in   default   of   paying   fine  on   sum- 
mary conviction,  741-747 
commitment    in    default    of,    739- 
742 
if  defendant  already  in  prison, 
746 
for  costs,   742 

remand  pending  execution,   745 
tender  and  payment,  747 
warrant,  of 

commitment  instead  of,  744 
endorsement  of,  743 

distoict,  county,  or  place, 
definition  of,  2   (10) 

disturbance 

meeting  for  public  worship,  etc.,  of, 

201 
peac^,  of  the,  238  {g) 

dividend  warrants 

false,  making  or  delivering,  485 


divorce 

in  Canada,  307 

foreign      divorce      as      defence      to 

*       bigamy  charge.  307 
document. 

/9re  docnment  of  title;  forgery;  frand 

inspection  of  documents  by  accused, 
894-897 

theft    of    testamentary    instruments. 
861 

theft    of    judicial    or    official    docu- 
ments, 363 

compelling  execution  of  by  force  or 
threat,  450 

forgery  of,  496^71 

offences    resembling    forgery,     472- 
485 

of  title  to  goods,  a  (11) 

of  title  to  lands,  2   (12) 

forgery  although  false  document  in- 
complete, 466 

false  document  defined,  335 

signing  fraudulently  without  author- 
ity, 477 

demanding    or    obtaining    anything 
by  forged  document,  478 

destroying  eleotion  docjomenta,  628 
dOCUBMlt  of  title 

theft  of.  362 

destruction  of,  fraudulent,  896 

goods,  to,  definition  of,  2  (11) 

land,  to,  definition  of,  2   (12) 
dog 

theft  of.  870 
domidlo 

as   affecting   recognition    of   foreign 
divorce,  307 

matrimonial  domicile,  807  < 
lloiBiiiio&  polioe 

powers  of  commissioners  of,  142-154 

doubt 

accused  to  have  benefit  of,  949,  9S9 

driUlac, 

unlawful,  98,  99 

limit  of  time  for  prosecution  for, 
1140  (1  d) 

dmg 

See  alwrtiOB 

use  of  to  stupefy  woman,  216 

drugging 

defilement,  for  purpose  of,  216  (i) 
with    intent    to    commit    indictable 
offence,  276 
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dnmkenneii 

M  aifectini;  sAtilty  and  intent,  19 
habitual    dtanlrenness     endangering 
child's  morality,    220  A 
duel 

challenge  to  fight,  101 
dnpUeitT 

in    information    for    BnmMmt^    pro- 
otfedings,  710 
dwalling 
8te  hnrgUry;  Jnatiflchtion;  lalaektof 
defence    of    dwelling-hooM.     &3-55. 

50-62 
stealing  in,   380 
threats   or   menaces   combined    with 

theft  in.   380 
wilful   damage  to,   510 
djing  declaraftioiii 

as  evidence  in  homicide,  259 
•lactiott  docuBients 

theft  of,  367 
aleetrldtj 

theft  of,  351 
•mWaiadimtiit  • 

offence     included     under     term     of 
■u  .:  .     theft,  847 
•ncnmhraace 

fraudulent  concealment  of,   by  ven- 
dor, 419 
BngUnd 

admiralty  of,  offences  within  juris* 

diction  of,.  591,  656 
criminal  law  of 
application  of,  to 
British  Columbia,  11 
Manitoba.   12 
Ontario,  10 
trial  of  offence  against,  689 
•ntry 

forelble,  102,  103 
•nor 

former   proceedings    in    error    aboI> 
ished.  1014 


assisting  or  permitting 
conveying  thhigs  Into  prigon,  by, 
194 
death    or    life    sentence,'    of    person 
under,   181  • 
prisoner  of  war.  of,  180 
^laehirge   under  pretended    author- 
ity, 195 
from'  custody,  after  conviction,  189 
before  conviction,  189 

1 


escape — continued 

imprisonment  or  recapture,  196 
permitting,  by  officer,  191,  198 
preventing,  37,  41,  42,  43 

after  arrest,  44,  45 
prison  brealcrng,  187 

attempt  at,  188 
punishment  of,  185 
shooting     at    person     fleAing     from 
arrest,  41 

eiplonago 

illegally  obtaining  or  communicat- 
ing information  of  military 
value,  73,  85,  86 

every  one 

definition  of,  2   (IS) 

evidence 

depositions  prevfteinly  taken  on  the 
investigation  of  the  eharge, 
when  ladmissible,  999 

of  accused  in  prior  citil  proceed- 
ings, 405  A 

of  child,  1003 

of  accomplice,  1002 

of  spies  or  informers,  1002 

commission,  by,  716   (2),  995-998 
out  of  Canada.  997 

confessions  or  admissiohfe,  259,  685 

corroboration  of.   1002,   1003 

<9ounsers  admission  of  any  fact,  978 

proof  of  opportunity,  when  corrob- 
orative, 1002 

dying  declarations  aa  evidence  In 
homieide,  259 

fahrleation  of.  177 

cattle  brands  as,  989 

intoxicating    liquor,    evldance    with 
respoot  to,  217 
in  vicinity  of  pnUle  work,  617 

Judicial  notice  of  order  in  council, 
etc..  1128 

libel,  on  trial  for,  947 

photographing  of  criminals,   978 
Criminal  Identiilcation  Bureau,  682, 
978 

finger  prints  for  identification  682, 

978 
preliminary  inquiry  on.    See  praUai- 

inary  Inquiry 
previous  conviction,  evidence  of,  982 
when  provincial  laws  applicable,   1 
of  similar  crimes,   when  admissible 

and  for  what  purpose,  259 

527 
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evidence— continued 

specisl  provision  for  proof  or  atatu* 
tory  presumption  for  particular 
offencea,  979-994 
summary  conviction,  on.     See  ram* 

mary    conviction 
on  trial  generally 

admission  by  •ccused,  978 
child 

age  of,   984 
not   under    oath,    1003 
child-murder,  983 
counterfeit  coin,    980 
counterfeit  money,  advertising  of, 

981 
fraudulent    marks    on    merchan* 

disc,  992 
gaming  house,   985.  986 
gaming  in  stocks,  ete^,  987 
previous  oonvictton,  988 

for     receiving,    stolen     goods, 
994 
previous    trial,    in    case    of    per- 
jury, 979 
property 
cattle,  989 
timber,  990 
public    stores,    case    relating    to, 

991 
receiving  stolen  goods,  993 
.  previous  conviction  for,  994 
,  stealing  ores  or  minerals,  988 

taken  apart  from  trial 
by  commission,  996,  098 
out  of  Csnsda,  997 
presence  of  aoonsed  at,  M6 
depositions  read  in  evidence 
taken  by  commission,  99S 
taken    on  *  preliminary   inquiry, 
999»  1000 
atatement  by  accused  before  jus- 
tice, 1001 
on    trial    of    summary    conviction 

matter 
commission,  by,  716   (2) 
depositions   need    not    be    signed, 

721    (6) 
exception      negatived      by      com- 
plaint, if,  717 
oath  on,  716   (1) 
reply  in,  721   (4) 
taking  of,  711 
weight  of  testimony  of  young  child, 
1003 


evidence— continued 

admissions  by  accused,  978 

witnesses.    See  wltaeaaas 

professions!    or   expert   evidence    of 
foreign   lew.   307 
exaggeration 

as  affecting  false  pretense,.  404 

eseeptlMi 

failure  to  negative,  as  mttmeUag  in- 
dictment, 889 


in  punishment,  correction   on   certi- 
orari, 1120.  1124 

ezclniion 

of  public  from  trial,  645 

ezecntion  of  pioeeia.  etc 
beyond  jurisdiction*  27 
erroneous  prooesa,  etc.,  26 
irregular  process,  etc,  20 
lawful  process,  24 
lawful  sentence,  23 
lawful  warrant,  25 
misconduct  with  respeot  to,  IM 

•seontioa 

of  sentence  of  deaitll. .  Ses  pOBlflk- 
ment  (cH^ltal) 


limitation  of  number  of  expert  wit- 
nesses, appendix  7 

explosion 

damage    by,    endangering    life,    510 

(A  a) 
damage  by,  with  intent  to  murder, 
264 

explosive 

attempt   to   cause  dangerona   mxplih 

sion  with.  118  (a) 
attempt   to    destroy   property   witk, 

112 
bodily  injury  by,  270 
causing  dangerous  exploalon.  111 
causing  to  explode,  with  intent,  «U., 

280 
definition  of.  2   (14) 
making  or  having  for  unlawful  pnr^ 

pose.  118  (6),  114 
seisure  and  disposal  of,  638 
sending,  with  intent,  etc.  280- 
throwing    or    placing,    with    latent, 

etc.,  280 
serious  injury  to  proper^.  111 
claim  of  right,  111 
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esqjkloslTi — continued 

possession  of,   as  a  public  nuisance 
where        endangering        public 
safety,  114,  222 
eztortiOB 

accusation  or  threats   of  accusation 

of  crime,  by,  453,  454 
document    executed    under    threats, 

by.  450 
menacing    demand    with    intent    to 

steal,  by,  452 
menacing  letter  demanding  property, 
by,  451 
extraditioii 

for     fraud     by    bailee,    trustee     or 

agent,  405  A 
for  fraud   by   a    company    director, 

405  A 
for  fraud  by  banker,  405  A 
for    fraud    by    a    company    officer, 

405  A 
for  bribery,  161 
for    obtaining    money    or    property 

by  false  pretenses,   405 
for  larceny    (theft),   386 
application   of    certain    code   proce- 
dure to,  687 
review  of,  on  habeas  corpus,  687 
trial  after,  942 
exkra-Judldal  prooaedingi 

false  oath  or  declaration  in,  175 
factor 

theft  by.  358.  1050 
iasuing  false  warehouse  receipt,  425 
f  alaa  docniMiit 

defined,  835.  338.  466 

making     false     document,     forgery, 

466-471 
counterfeiting  offences,  472-474 
false  entry 

in     registers     of     births,     deaths, 

burials,  or  marriages,  480 
false  certificate  of  entry  in  register, 

482 
in  government  account  book,  484 
falsa  imprisonment 

when  criminal.  297 
false  keys 

stealing  by,  381 
false  name  or  ialtials 

in    trade    mark    offences,    335    (I;), 
835  (n) 
false  news 

injurious  to  public  interest.  186 


falae  oath 

in  judicial  proceedings,   170-174 

in  extra-judicial  proceedings.  175, 
176 

fabricating  evidence,  177 

conspiracy  to  bring  false  accusa- 
tion, 178 

corrupting  witness,  180 
false  pretonses 

definition  of,   404 

matter  of  fact  either  past  or  pres- 
ent, 404 

by  conduct,  404 

obUining  credit  by,  405A,  407B 

execution     of      valuable      security 
obtained  by,  406 

continuance  of  pretense  as  an  in- 
ducing cause,  404 

pretending  to  enclose  money  in  let- 
ter, 407 

punishment  of.  405 

evidence  of  accused  given  in  civil 
proceedings,  405  A 

stating  the  offence,  403 

evidence  of  similar  acts.. 405,  405  A 

instructions  to  jury.  405 

details  or  particulars,  405  A 

former  conviction  or  acquittal,   405 

attempts,  405 

extradition.   405,   405  A 

concurrent  charges  on  same  facts, 
405  A 

certain  advertisements.  406A 

sending  letters  for  purpose  of.  209 

f alae  trade  description 

applying  to  goods,  385  (<).  385 
(m),  885  (I).  837,  841.  342, 
486-495 


of  company's  accounts,  418*415 

fees 

of  justices  and  justices*  olerks.  770 

of  constables,  770 

of   witnesses   in   summary   matters, 

770 
of  interpreters.  770 

feigned  marriages 

procuring     a     pretended     marriage, 
309 

felony 

distinction     between    misdemeanour 

and.  abolished.  14 
former  law.  14 
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feiicea 

.theft  ojt,  877 
mischief  to,  530 
fight 

other  than  prize,  108 
prize.     See  prise  fight 
financial  statement 

to  obtain  credit,  falsity  of,  407A 
fine 

amount   of,    in   discretion    of    court, 

1029 
application  of,   1036.   1037 
in  relation  to 
coin,    1041 

cruelty  to  animals,   1043 
deserters     and      their      effects, 
1042 
in    addition    to    other    punishment, 

1035  (2) 

instead   of   other  punishment,    1035 

moiety  to  private  prosecutor,  when, 

1036  (2),    1038    (2).    1041, 
1042,   1043 

recovery  of,  1038 

limit  of  time  for,  1141 
remission  of,   1084,   1085 
fire 

injuries  by.     See  mischief 

evidence  of  arson,  511 

wilfully  settinfi:  Are   in  other  cases, 

513-515 
threats  to  bum,  516 
fire-alarm  system 

wilful  damage  to,   521 
fire-atm 

carrying    of,    by    disguised    person, 

128 
Impounding  and  destructiofi  i>f,  122 
pointing,  at  person,  122 
prosecutions,  limit  of  time  for,  1140 
(1  /) 
fixtures 

stealing   from   building,   872 
theft  by  tenant  or  lodger,  000 
wilful    demolition    or   severance    by 
tenant,    529 

fligbt 

arrest  during,  37 

arrest  in  fresh  pursuit,  37,  649 
fiogging 

See  whipping 
food 

selling  unwholesome,  222 


food — continued 

obtaining  fraudulently,  407B 
force 

lawful  use  of 

against  trespasser,  62 

correction     of     child,     pupfl,     or 

apprentice,  63 
in  repelling  assault,  58-55 
where  aggressor  declines   further 

conflict,    54 
defence  of  dwelling,  59 
at  night,  60 

movable  property,  56,  57 
persons  under  protection,   55 
real  property,  61 
discipline  of  ship,  64 
executing  process,  etc.,  39,  40 
forcible  entry,  102,  103 
forcible  detainer.  102,   103 
forcible  seizure  of  person.  297 
preventing 

breach  of  peace,  46 
eacape,  41,  42,  43 

after  arrest.  44,  45 
commission  of  certain  offences, 

52 
injury  to  person  or  property,  5S 
self-defence,  54 
responsibility  for  excess   In  uae  of, 

66 
when  manslaughter  Justified,   52*54, 
250,   252,   262 
forfeiture 

See  punishment 
forgery 

definition  of,  466 
document 

definition  of.  335  (/) 
false,  definition  of.  335    (/),  8S8 
,  exchequer  bill 

definition  of.  835  ih) 
paper,  definition  of,  835   (<) 
instruments,  materials,  and  preparm- 

tions  for.  471 
punishment  of.  468,  469,  470 
revenue  paper,  definition  of.  $35  (p) 
trade  mark.     See  trade  mmrkt 
uttering  forged  document,  4(^7 
offences  resembling  forgery 

certified  copy  of  document,  fals«, 
482.   483 


counterfeiting 
government 
479  (i) 


mark     or    brand. 
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forgtry — continued 

offences  resembling  forgery — cont'd 
counterfeiting — continued 

proclamation,  order,  etc.,  474 
seals,  certain.  472.  473 
stamps,    479 
dividend    warrant,    issuing    false. 

485 
executing        document        without 

authority.  477 
obtaining  property  by   forged   in> 

strument.  478 
public  funds,  false  entry  in  books 

relating  to,  484 
register  of  births,  etc.,  falsifying, 

480.  481.  482 
telegram 

sending  false,  476 
sending  in  false  name,  475 
fomutl  charge 

in  lieu  of  indictment.  873A 
former  Jeopardy 

plea  of  autrefois.  905-909 
res  judicata  at  common  law,  907 
form  of  marriage 
defined,  240 
feigned  marriages,  309 
bigamy.  307,  308 
illegal  conjugal  union,  810 
unlawful    solemnization    of    a    mar* 
riage,  311,  812 
forma 

code  forms  to  be  deemed  sufRcIent, 

1152 
code  forms,  text  of,  1152 
forma   in   certiorari,   habeas    corpus, 
and   in    extraordinary  proceed* 
ings.  Crown  rules  affecting,  576 
fortune  tolling,  444 
fraud 

advertising      false      statements      on 

sales.  406A 
books,    etc.,   of   corporation,    falsify- 
ing, 413 
by  clerk,  415 
to  defraud  creditors,  418 
cheating  at  play,  442 
concealment  of  goods,    897 
by   false   ticket,   412 
consignee,  fraud  on.  426,  428 
conspiracy  to  defraud,  444 
in  obtalnfng  credit,  408A 
creditors,  fraud  on.  417.  418 
deeds,  concealing.  419 
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encumbrances,  concealing,  419 
false  pretences,   letters   for  purpose 

of,  209 
food  and  lodging  cases,  407B 
fortune  telling,  443 
fraudulent    conversion    with    intent 

to    steal,    347 
by    co-owner    in     appropriation    of 

property,   when   theft,   352 
by    co-owner    in    wilful    damage    to 

property,   when   mischief,    541 
theft      by      fraudulent      conversion, 

347 
fraudulent    financial    report,    407A 
extradition      for      false      pretenses, 

405 
extradition    for    fraud    by    company 
director,       or       by       bailee, 
banker,  etc.,  405A 
hotel   frauds,   407B 
fraud  on  boarding  house,  407B 
pretense     of     having     baggage     on 
getting     lodgings     at     hotel, 
etc.,   407  B 
pemonation,   408*411 
falsification   of  accounts,    413 
gold,  unlawful  sale  of.  424  (h,  c) 
gold  mine,  fraud  by  lessee  of,  424  (a) 
government,  frauds  upon  the,  158 
obtaining  goods  by,  405 
hypothecation,  fraudulent,  422 
knowingly    and    wilfully    accepting 
or    using    false   warehouse   re- 
ceipt,  425,   427 
letters  or  circulars   to  defraud  the 

public,  209 
marine  stores,  old.  unlawful  dealing 

in,  431 
military   and  militia   clothing,    etc., 
receiving  from  soldiers,  438 
obtaining  money  by,  405 
naval  elotlilng,  etc.,  recetviftgi  from 

seamen,  885  (9),  489 
pedigree,  falsifying,  419 
prospectus,  false.  406 A,  414 
public  stores 

marks    on,    tampering   with,   488, 

484 
possesaion,  unlawful,  of,  435,  436 
sale,  unlawful,  of,  435 
search  for.  487 
quarts,  gold,  unlawful  sale  of,  494 
(ft.  c) 
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fraud — continued 

receipt,  false,  for  goods,  425,  428 

under  Bank  Act.  427,  428 
registration  of  title,  fraudulent.  420 
return,  false,  by  public  officer,  416 
sale,  fraudulent.  421 
sales    promoted    by    fraudulent    ad- 
vertisement,  406A 
seaman's    property,    receiving.    335 

(r),  440,  441 
seizure    of    land    under    execution, 

fraudulent.  423 
silver,  unlawful  sale  of,  424  {b,  c) 
silver     mine,    fraud     by    lessee    of, 

424   (a) 
ticket,    obtaining   passage    by   false, 

412 
trader    failing    to    keep    accounts, 

417    (e) 
valuable    security,    obtaining    to   be 

executed   by    fraud,    406 
false  warehouse  receipts,  425,  427 
wreck 

sale  of,  without  title,.  429,  430  (c) 
secreting,  430 
upon    creditors,    by   fraudulent   dis- 
posal  of  property,    417,   418 
upon  the   government 
contractor 

subscribing    to    election    fund, 

158   (i) 
withdrawal   of   tender   of,    cor* 
rupt,   158   (c,  d) 

definitions.  155 
public  officer 

gift  to«  158  (p.  hy 
undue  influence  of,  158  (a,  b,  e) 
punishment,  158   (1) 

if  value  exceeds  $1,000,  158  (8) 
diaquaHfication.   159 
settlement   of    claim,   reward    for, 
158  (/) 
ftandnlfBft  mtrldnff  of  ittchandito 

See  trade  marki 
French 

official  text  of  code  in  both  English 
and  French  languages,   1 
frtffht 

homicide     by     wilfully    .frightening 
child  or  aick  person,  252,  255 
full  answer  and  defence 

right  to  make.  715.  786,  942 
full  opportnniky  to  crosB-esamine 
meaning  of,  999 


furious  driving, 
Injury  by,  285 

misconduct  in  motoring,  285,  285  A, 
285  B 
gambling 

in  public  conveyance.  234 
gaming 

in  stocks  and  merchandise,  231 

frequenting  place  for,   233 
being     found     in     common     gaming 
house,  229 
gaming  house 

See  aUo  disorderly  house 

definition  of.  226 

examination   of   person  arrested   in. 

642 
keeper  of,  228,  282 
search,  arrest,  and  seizure  In,  6iAl 
form  of  search  order,  641 
preventing  officer  entering,  230 
being  found  in,  229 
bucket-shops,  231-233 
betting,  pool-selling  and  book-mak* 
ing,  235 
gis  company 

wilful  breach  of  contract  with  muni- 
cipality, 499 
GaspA 

offences  in  district  of,  588 
gates 

theft  of,   377 
mischief  to,  630 
gold 

mine,  fraud  by  lessee  of,  424  (•) 
mined  or  quarts,  search  warrant  for. 

637 
unlawful  sale  of,  424  (5,  e) 
Oovemment   employee 

theft  by,  of  public   funds,   359 
Oovemment  seals 

counterfeiting,  472 
Ctovemment  stores 

unlawful  possession  of,  35 
QoTemor-€(eneral 

when     consent     of,      necessiary     to 
prosecution,  591 
grain 

giving  or  accepting  false  warehouse 

receipt  for,  425 
fraudulent    receipt    for    account    of 

bank  making  advances,  427 
fraudulent  alienation  of,  after  Bank 
Act  receipt  to  secure  advances. 
427 
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grand  jnry 

proceedings  before,  874-876 
endorsing  names  of  witnesses,  876 
constitution  of,  021 
See  indictment,  procedure  by 
Great  Lakes 

admiralty  jurisdiction  In  respect  of, 
691,  656 
gun 

See  iire-arm 
gnardian 

defined,  for  certain  offences,  240 
duty  of  person  in  charge  of  another 
to    proTide    necessaries   of    life 
241-245 
neglect  to  provide  for  ward,  242  A 
habeas  corpus 

rules  of  court  affecting,  576 
direction  for  amended   commitment, 

1120 
remand  for  proceedings  de  novo,  or 

further  proceedings,   1120 
bail  on.  1120 
order    of    protection    to    magistrate 

and  officer,  1132 
detention  of  accused  during  proceed- 

ings  on.  1120 
jurisdiction    of    Supreme    Court    of 
Canada  in,  1024 
handwrltiag 

comparison      ot      884,      Appendix 
sees  7,   8 
hard  labour,  1057 
hole  la  ice, 

unguarded,  287 
hoUday 

meaning  of,    as   used   In    the   Code, 
661 

validity  of  proceedings  on,  061 
homicide 
defined,  250 

killing  of  child  at  or  near  birth,  251 
acceleration  of  death.  256 
culpable,  definition  of,  252 
death,  within  a  year  and  a  day,  254 
fright,  by,  255 

Influencing  the  mind,  by,  255 
Injury     whose      treatment     brings 

death.  258 
manslaughter,  when  homicide  is  261, 

262 
murder,  when  homiride  is.  259,  260 
preventable  death,  257 
time  of  death.  254 


homicide — continued 

by  misadventure,  250 

when  excusable  or  justifiable,  250 
hotel  frauds 

fraudulently     obtaining     food     and 
lodging,    407B 
house 

breaking  into.  etc.  5ee  burglary  and 
housebreaking 

injury  to.    See  mischief. 

riotous  injury  to.     See  ffioi- 

when  outbuilding  deemed  part  of 
house,    330 

entry  by  artifice  or  breaking,  340 

breaking  out,  456*458 

being  found  in,  after  unlawfn] 
entry,   462 

being  found  armed  with  intent  to 
break,   463 

possession  of  instrument  of  house- 
breaking, 464 

house  of  ill-fame 

See  alto  disorderly  house 

offence  of  keeping,  228-230 

being  found  in,  220 

being  inmate,  229  A 

enticing  women  to.  etc..  216 

search  warrant  for  women  in.   238 
.     a.  *).  239 
husband  and  wife 

when  consort  not  an  acceasory  after 
the  fact,  71 

duty  of  head  of  family  to  provide 
necessaries,  241-245 

neglect  to  provide  for  wife '  and 
children,  242  A 

destitute  or  necessitous  circum- 
stances, 242  A 

evidence  of  marriage  on  charge  of 
neglect,  242  B 

evidence  of  parentage  on  charge  of 
neglect,  242  B 

theft  as  between,   854 

theft  by  assisting  either  to  mis- 
appropriate. 854 

by  receiving  property  misappro- 
priated by  one  belonging  to 
the  other,  854 

ice 

leaving  hole  in  ice  unguarded,  287 

identification 

of  criminals  by  Bertlllon  system, 
682 
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Idonttflcation — con  tinned 

Canadian      Criminal      Identification 
Bnreatt,  682 

finger-prints,  records  of,  682,  978 

photographing  of  criminals,  978 

of   person    named    in    certificate    of 

*      prior   conviction    on   conviction 
for      second      or      sobaeqnent 
offence,  082 
idiot 

See  lasanily 
ifnormco 

of  law,  no  excuse  for  crime,  22 
illicit  intoreouae 

See  laxnal  dimes 
IspoEial  Act 

trial  of  offence  against,  569 
imprisoninoBt 

cumulative,    1055 

in    gaol,    1056 

hard  labor,   with  or  without,    1057 

indictable  offence,  for,  if  not  fixed, 
1052    (1) 

legality  of  inquiry  into,   1120 

minimum   term   of,    1054 

recapture   on,    196 

second  offence,   if  not  fixed,    1053 

summary     conviction,     on,     if     not 
fixed,    1052    (2) 

term  less  than  two  years,  for,  1056 
minimum,    1054 

See  panishUNBt 

in  camera 
hearing  of  certain  cases,  645 

incoit*  204 

incitement 

of  Indiana  to  breach  of  peace,  109 
to  indictable  offence,  110 

to  desert,  82,  84 

to  meeting,  81 

to  offence,  69,  70 

indecency 

act  of,  in  public  place,  205 

act  of,  gross,  between  males,  206 

book,   indecent.  207 

exhibition,  indecent,  in  public  place, 

238  (c),  289 
indecent  assault,  292,  294 
play.  etc..  indecent,  208 
posting  indecent  letter,  etc.,  209 
public  place  defined.  197   (c) 
evidence    of    complaint    in    indecent 
assault.  292 


indecency — continued 

house  kept  for  practice  of  indecent 
acts.  225,  228-230 
Indian 

inciting,  to  riotous  act  or  breach  of 
peace,  109 
to  indictable  offence,  110 
woman,  prostitution  of,  220 
indictable  offence 
trial  of 

by    indictment.      See    indictment, 

procednce  by 
Juvenile   offenders.      See   jnyenile 

offenders 
speedy.    See  speedy  trial 
summary.     See  summary  trial 
indictment*  procedure  by 
amendment 
of  count,  889 

on  application  of  accused,   892 
of  indictment,  889,  898 

adjournment   if   accused   preju- 
diced. 890 
endorsement  of,  on  record,  891 
appeal 

case    reserved,    refusal    of,    1015, 

1016 
conviction    In     trade     conspiracy. 

from,  1012 
dissenting  Judge,  1013   (3) 
evidence  for  court  of.  1017 
Judgment,  from.  1013 
police  magistrate,  from  sentences 

of,  1018 
powers   of  court   of,    1018,    1019, 

1020 
Privy  Council,  none  to,  1025 
sentence     of     police     magistrate, 

from.  1013 
Supreme  Court,  to,  1013  (3),  1024 
suspension. of  sentence  in  case  of. 

1023 
verdict,  from.  1013 
arraignment.  941 
arrest     of     Judgment,     insufflcient 

grounds  for.    1010 
bench  warrant  and  certificate,  879 
warrant  by  Justice   on  certificate, 
880 
committal  or  bail.  881 
if  accused  in  gaol,  882 
copies  of  documents 

right  of  accused  to.  894.  895,  896 
in  case  of  treason,  897 
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indictment,  prqcednxe  by — continued 
coroner's  inquisition 

no  one  to  be  tried  upon,  940 
corporation,  indictment  against 
appearance  by  attorney,  916 
certiorari,  etc.,  not  required,  917 
default  of  proceedings  on,  919 
notice  to,  918 
trial  in  absence  of,  920 
demurrer,  form  of,  334 

joinder  to  demurrer,  334 
error,  no  proceedings  in,  1014  (1) 
evidence 

corroboration  of 

of  child  not  under  oath,  1003 
two  witnesses   required   in   cer- 
tain cases.   1002 
of    accomplice,    1002 
on  trial 

admission  by  accused,  978 
child 

age  of.  984 
not  under  oath.  1003 
child-murder.  983 
counterfeit  coin.  980 
counterfeit    money,    advertising 

of.  981 
fraudulent   marks   on   merchan- 
dise. 992 
gaming  house,  985,  986 
gaming  in  stocks,  etc.,  987 
previous   conviction.   982 

for    receiving    stolen    goods, 
994 
previous   trial,   in   case  of  per- 
jury, d79 
property 
cattle,  989 
timber.  990 
public  stores,   case  relating  to, 

991 
receiving  stolen  goods,  998 

previous  conviction  for,  994 
stealing  ores  or  minerals,  988 
taken  apart  from  trial 
by  commission,  995,  998 
out  of  Canada.  997 
presence  of  accused  at,  996 
depositions  read  In  evidence 
taken  by  commission,  998 
taken  on  preliminary  inquiry, 
999,  1000 
statement     by    accused     before 
justice.  1001 
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injAlctment,  procedure  by — continued 
indictment 

accessory    after   the   fact,    against, 

849 
amendment  of,   889,  898 

adjournment    if    accused    preju.- 

dieed,  890 
endorsement  of,  on  record,  89  X 
counts  of 

alternative  chat-ging  of  offences, 

854,  892 
amendment  of,  889 

on  application  of  accused,  892 
division   of,   by   order   of   court, 

892 
form  and  contents  of,  852,  8Sd 
immaterial    averments    in,    855, 

861,  862,  863 
joinder  of,   856 

for  theft,  857   (2) 
quashing  of,  871 
separate    trial    of    each     count, 
857,  858 
finding  of,  by  grand  jury,  921  (2) 

form  of,  845 
finding  indictment  includes  a  pre« 

sentment  by  grand  jury,  5 
joint  indictment,  263 
local  description  in,  844  (2) 
parchment  not  necessary  for,  848 
particulars  of  charges,  859,  860 
post  office  employee,  against,  850 
preferring,  by 

any  one,  by  order  of  court,  873 

(2,  3) 
attorney-general,   873    (i) 
crown  counsel,  872 
person  bound  over  to  prosecute, 

871 
order  of  judge,  for  perjury,  870 
pretending  to  enclose  money,  for, 

846 
previous  conviction,  charging,  851 
property,  laying  of,  in 

amendment  of,  at  trial,  898 

corporation,  of,  865 

crown,     in     the,     if    no    owner 

proved,  893  (2) 
joint  owners,  of,  864   (a,  h) 
leased,  848 

ores  or  minerals,   866 
owner  not  proved,  393  (2) 
oysters,  864   («) 
post  letter,  letter  bag,  etc.,  869 


Criminal  Codb 


(References  are  to  lectioii  numbers,  not  psges) 


indictment)  procedure  I17 — continued 
indictment — continued 

property,  lejing  of,  in — continued 
postage  stamp,  867 
postal  card,  867 
public  officer,  in  possession  of, 

864  (d) 
public  officer,  stolen  by,  868 
turnpike  trustees,  of,  864  (c) 
receiyers,  against,  849 
■tatementa  in,  844,  846 
tbeft  by  tenant  or  lodger,  for,  848 
tresson,  for,  847 
venue,  statement  of,  in,  844  (1) 
Inspection  of  documents 

right  of  accused  to,  894.  895,  896 
in  case  of  treason,  897 
jury 

d«  ventre  ifupieiendo,  abolition  of, 

1000 
grand 

number   required    to    find    true 

bill,  921  (2) 
objections    to    constitution     of, 

899    (2) 
witnesses  before 

swearing  of,  874,  875 

fees  for,  878 
name  of,  endorsed  on  indict- 
ment, 876 
names  of,  submitted  to  grand 

jury,  877 
additional  by  order  of  judge, 
877 
petit 

adjournment,  during,  945 
calling  the  panel  of,  927, 928. 929 
challenges 

joining  or  serving  in,  928 
for  cause,  935 

trial  of,  930,  981 
peremptory 

by  accused,  932,  933   (2) 
by  Crown,  938 
form  of,  936 

mixed  jury,  in  case  of,  987 
to  the  array,   925,   926 
d«    medietate   Knffwe,    abolition 

of,  922 
discharge  of 

disobeying  directions,  959  (8) 
unable  to  agree,  960 
Are,     light,     and     refreshments 
for,  946 

1 


indictment)  procedure  by — continued 
jury — continued 
petit — continued 
mixed 

in  Manitoba,  924 
in  Quebec,  928 
refreshments  for,   946 
retiring  to  consider  verdict,  050 
second  trial  by  same  jury,  020  (2) 
tales  men,  989 
treatment  of,  946 
view  by,  958 
new  trial 

bail  in  case  of,  1023  (3) 

leave  for.  1021 

order  of  Minister  of  Justice  for, 

1022 
suspension  of  sentence  in  eaae  of. 
1028 
objections 

formal,  before  plea,  808 
to  constitution  of  grand  jury,890(2) 
place  of  trial 

change  of  venue,  884 

in  Quebec  887 
removal  of  prisoner  to,  883,  886 
transmission  of  record,  885 
within  province,  888 

exception  as  to  newspaper  libal. 
888 
pleas 

abatement  in,  not  allowed.  800  (1) 
attorney,  by,  908 
guilty,  900  (1) 
not  guilty,  900  (1),  905   (2) 
after  special  pleas  disposed  of, 

906  (2) 
delay  in  prosecution  after  (On- 
tario), 904 
refusal  to  plead,  900  (2) 
special 

auJtrefoit  aeguU  or  convict,  905 

(1) 

evidMice  of  identity  of 
charges,  908 

murder  or  manslaughter.  In 
case  of,  909  (2) 

pleaded  together,  906 

similarity,  but  with  aggrava- 
tion, 909 

statement  as  to,  906  (3) 

trial  of  issue  on  plea  of,  007 
in  libel  cases 

justification,    910,    Oil 

536 


Indbx 


(BcfarflBCM  an  to  Mcttoii  nvmben,  noi  paf*i) 


Infllitratwl  proe«4wr9  tfj — continaed 
pleat — eoattnuad 

in  nbel  «»ftea — continued 

publieation     authoiiied     by 
legifiUture.  912.  913 
pardon,  005  (1) 

with  autrefois  acquit  or  con- 
vict, 906 
time  for.  901 
in  Ontario,  902 
record 

acquittal  or  conTietion.formof,  014 

amendment,  in  case  of.  form  of.  915 

reinoral  of  prisoner  to  place  of  trial, 

888 
retn^e  of  question  of  law  for  court 
of  appeal.  1014 
who  may  reeerYe,  1013 
refutal  of.  and  appeal  upon,  1015, 

1016 
suspension  of  sentence  in  case  of, 
1014    (5).   1023    (2) 
reyersal  of  judgment 

Iniuflclent  grounds  for,  1010 
sentence 

carrying     out     of,     when     venue 

changed.  1006 
justifled  by  any  court,  1005 
question  before,  1004 
suspended 

discharge  upon,  1007  (4,  5) 
in  case  of  appeal,  1028 
trial 

address  of  counsel.  944 

adjournment.  945 

attempt      charged,      full      offence 

proved.  950 
coinage  offence,  955 

destruction  of  counterfeit  coin. 
955 
defence,  case  for,  944  (2) 
full,  right  to,  942 
holiday,    validity    of    proceedings 

on.  961 
insanity  of  accused 
at  time  of  discharge  if  no  prose* 
cntion,  968 
of  offence,  966 
of  trial.  967 
of  person  •  imprisoned,  970 
custody  of  insane  person,  969 
libel,  defence  in  ease  of.  947 
murder  charged 

manslaughter  proved.  951   (2) 


iadictment,  procedure  by — continued 
trial — continued 

murder  charged — continued 

concealing  birth  proved,  952 
offence  charged 

attempt  proved,  049 
part  only  proved.  951 
polygamy,  in  casa  of,  948 
power  of  court,  965 
practice,  existing,  965 
presence  of  accused,  943 
previous  conviction  charged,963,9  6  4 
receivers,  joint,  954 
reserve  of  question.  579 
stay  of  proceedings.  962 
stealing     cattle     charged,     fraud 

proved,  953 
summing  up  by  prosecutor,  944 
Sunday,    validity    of    proceedings 

on.  961 
view  by  jury,  958 
venue 

change  of.  884 

in  Quebec.  887 
statement  of,  in  indictment.  844  ( 1 ) 
verdict 

defects  cured  by,  1010  (2) 
impeachment  of.  1011 
libel,  in  case  of.  956 
witnesses 

attendance  of.  971 
compelling.  972 
warrant  against  witness.  073 
grand  jury,  before.    Stt  Jnxy 
out  of  jurisdiction.  974.  975.  976 
prisoners,  977 
wife  of  accomplice.  1002 
infant 

See  chUd 
informality 

See  defects 
information 

on  preliminary  enquiry.  654 
amendment  of,  654 
included  in  "indictment."  2   (16) 
in  summary  convictions.     See  tnai- 

mary  oonvletions 
for  warrant.      See  prollBilttary  in- 

qnlcy  (warrant) 
criminal  informations^  676 
ex  ofUcio  informations,  576 
informant  being  bound  over  at  his 
own    request    to   prosecute    in- 
dictment, 688 
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injury 

bodily,  278  el  teg. 

to  property.     Sfe  mischief 
InBUiity 

defence  of.     See  Indictment,  proce- 
dure try 

acquittal  on  account  of,   966 

at  time  of  trial.  967 

custody  of  insane  persons,  969,  970 

finding  of.  1013 

drunkenness  as  affecting,   19 

defilement  of  insane  person,  219 

excuse  for  crime,  when,  19 

presumption  against.   19    (3) 
iBi  traction 

as  to  corroborative  evidence,  1002 

on  charge  of  theft,  886 

as  to  reasonable  doubt,  942.  959 

as  to  statutory  corroboration,  1002, 
1003 

Insulting  language 

in   street   or  public  place,   obstruct- 
ing passengers,   238 

ioiuanee 

soliciting  for  unlicensed   companies, 

508  G 
company    carrying    on    business    of, 

without  license,  508  C 
unlawful    rebates    or   discrimination 

in,  508  D 

intent 

drunkenness  as  affecting,  19 
question  of  sanity,  19 
distinguished  from  attempt,  72 
doctrine  of  mens  rea,  72 

Intermizlng  of  trials 
effect   of,   207,    726 

Interpretmtion 

of  words  and  phrases  in  code,  2 
of  penal  statutes  generally,  2        . 
expressions  In  other  Acts,  6 

interpreter 

to  foreigner,  715 

.Uktimidation  or  threats 

carnal  connection,,  by,  216  (#) 

of  legialatmre,  79 

to    accuse    of    certain    crimes,    for 

eottortion,  468,  454 
burn  or  destroy,   516 
compel    doing    or    abstaining    from 

set,  501 
trial  for,  578 

J 


intimidation  or  threat* — contimved 
compel  execution  of  document,  450 
injure  cattle.  588 
murder,  265 
obtain  property 

by  menacing  letter,  451 
with  intent  to  steal,  452 

prevent    bidding    for    public    lands. 
501 

traffic  in  produce,  etc.,  503   (a,  ft) 
work  by  seamen  or  ship  labour- 
ers, 503   {c,  d) 

working  at  trade  502 
publish  libel,  332 
letter  threatening  murder,  265 
extortion   by   making   accusation   or 
threatening  so  to  do,  463.  454 

magistrate  in  same  trade  or  having 
son.  etc..  in  same  trade  not  to 
try  trade  Intimidation  case, 
501,  578 

intozlcatiag  imaor 

conveyed    on    board   His    Majesty's 
ship,  141 
arrest  of  offender,  651 
search  for,  639 

definition  of.  2   (17) 
evidence  with  respect  to,  217 

in  vicinity  of  public  work.     See  pnh- 

lic  work 
seizure   of,   613-617 
use  of,  to  stupefy  woman.  216 

irregularity.    See  defeeta 

joinder 

of  counts  in  indictment,  856,  857 
no  joinder  on  count  for  murder,  856 
persons  jointly  indicted.  8S6.  942 
persons    jointly     charged     in     sum- 
mary  conviction   matters,    710 

joint  possesalon 
effect  of,  5 

judgment 

power  to  reserve  for  decision.  579 
written    opinions    not    required    on 

trial  by  sesaions  Judge.  582 
motion  in  arreet  of,  1010 
satisfying,  effect  of,  1079 
refusing    a    reserved    caao«    reasons 

for,  1015 

judicial  proceedlnt" 
perjury  In,,  170-174 

538 


Ikdrx 


(BtfaMBoei  M«  to  MetlAii  nvaiWti,  Md  9«tM) 


jmlidietloii 


Jniy — con  tinned 


where  partly  extr*-tfTrltori*i,  415 
Admiralty  of  £nglaiid>  591 
clerlr  of  the  peace,  Montreal,  005 
court 

other  than  snperior.  582.  588 
auperlor,  580 
ezceedlns,  by  juatice  or  stipendiary, 

1181 
generally,  577,   668 
magiatrate  with  power  of  two  Jus* 

tioes,  604 
magistrate  in  same  trade  not  to  try 

workmen's    intimidation    cases, 

578 
if     relative    of     magistrate    in    the 

trade,  578 
offence 

between  jurisdictions,  etc.,  584 
Oasp^.  in  district  of.  588 
Ontario,  north  of,  586.  587 

in  unorganised  parts  of,  585 
Quebec,  north  of,  586,  587 
prize-fights,  as  to,  606 
superior  court,  580 
of  trial  courts,  577 
submiBsion   to,   577,    668 
territorial    Jurisdiction    in    esses    of 

misappropriation,  577 
of  substitute   Judge   in   case   of  ill* 

ness  or  absence,  577 
trial  of  summary  matter,  714-721 
offence    begun    in    one    Jurisdiction 

and  completed  in   another,   584 
when  accused  Is  before  a  Justice  for 

preliminary  enquiry,  668 
irregularity  or  defect  in   procedure, 

668,   660 
as   to   summary   conviction   process, 

707-709 
as  affected  by  intermixing  of  trials, 
710 
jnry 

challenging  the  array,  925,  926 
challenges,      peremptory      and      for 

cause,   927-989 
irregularities  in  forming,   1010 
withdrawing  case  from,  942 
diacharge  of,  960 
corruption  of  Juryman,  180 
trial  by.    /See  lndletBent»  proeadnre 

practice       before       Code       retained 
where  not  inconaistent.  965 
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non-commnnicatioB    with    while    de- 
liberating,   959 
polling  the  Jnry,   959 
question  of  reasonable  doubt,  95d 
re- considering     verdict     before    x>^' 

corded,  959 
discretion    as    to    separate    trial      of 

varioua  counts,  1014 
discretion    in    discharging    not    :k-^. 

viewable,  1014 
formalities     in     Ontario     on     Iv^JK-y 

trials,  878 
instmcttoB   to.     See  Julnietfon 
de  ventre  ineptriende^   abolition    o^^ 

1000 
grand 

number    required     to    ind    true 

bill,   921    (2) 
objections     to     eonstitution      of, 

899    (2) 
witnesses   before 

swearing  of,   874,  875 

fees  for,  878 
name    of,    endorsed    on    indict- 
ment,  876 
namea  of,   submitted   to  grand 

Jury,   877 
additional    by   order   of  Judge, 
877 
petit 

adjournment,  during,  945 
calling    the   panel    of,    927,    928, 

929 
challenges 

Joining   or  serving   in,   928 
for  cause,  985 

trial    of,    930.    931 
peremptory 

by   accused,    932,    983    (2) 
by  Crown,  983 
form  of,   986 

mixed  Jury,  in  ease  of,  937 
to  the  array,  925,  926 
de     ntedUlate     lingua,     abolition 

of,   922 
diacharge  of 

disobeying  directiona,  959   (3) 
unable  to  agree,  960 
Are,      light      and      refreahments 

for,    946 
mixed 

in  Manitoba,   924 
in  Quebec,  923 


Cbiminal  Code 


(Baf«rcaoef  wn  fotaction  niiailwn,  aol  9Hn) 


jury — continued 
petit — continued 

refreshments  for,  946 
retiring   to   consider  verdict,   950 
second  trial  by  sftme  jury.  929  (2) 
tales  men,  939 
treatment  of,   946 
view  by,  958 
jutice 

misleading,  170184 
obstructing,  80 

Jnitiea  of  Um  peace 
definition  of,  2   (18) 

aa  to  juvenile  offenders,  800  (la) 
exceeding  Juriadictioa,  1181 

See  also  jiiTenlle  effenders;   pre- 
liminary    Investlgatloii;     fum- 
mary  convidiou 
ouster  of  jurisdiction.  540 
submission  to  jurisdiction,  668 
disqualification     from     incompatible 

office  or  position,  705 
bias  of,  as  disqualification,  705 
class    interests    of,    as    disqualifica- 
tion, 705 

JustUlcalloii  or  excnse 

sxrest,  lawful.     See  arrest 

assault  with  insult,  prevention  of,  55 

asaertion  of  right  to  house  or  land, 

62 
breach  of  peace,  prevention  of,  46 
child 
^    between  seven  and  fourteen,  18 

under  seven.  17 
common  law  rule,   16 
compulsion 

by  threats,  20 
of  wife,  21 
correction  of  child,  pupil,  or  appren- 
tice, 68 
defence 

of  dwelling  bouse,  69 
at  night,  60 
movable  properly 

against  trespasser,  56 
with  claim  of  right,  57 
without  claim  of  right,  58 
person  under  protection.  65 
real  property.  61 
self.     Sef  self-defence 
discipline   on   ship,   maintenance   of. 

64 
escape,  prevention  of,  41,  42,  48 
after  arrest,  prevention  of,  44,  45 


jnatificafcioii  or  ezense — eo»tinaed 
ezeentlon  of  proeeaa,  etc     See 

entloB 
force,  lawful  use  of.    JUe  fore* 
insanity,  19 

libel,   plea   of  justification,    834 
mischief,     wilful     damage     without 

legal  justification  or  colour  of 

right,  541 
obedience  to  de  facto  law,  68 
rescue,  prevention  of,  44,  45 
riot,  suppression  of.     See  riot 

self-defence  against 

assault  with  insult,  55 

provoked  assault,  54 

unprovoked  aasault,  68 
surgical  operation,  65 
Juvenile  Deliniiuents  Act,  220  A 

juvenile  offenders 

separate  trial  of,  644 
trial  of,  for  indictable  offences 
appearance  of  accused,  805 
application  of  provisions,  801 
rommon    gaol,    definition    of,    800 

(1  b) 
conviction 

bar    to    further    criminal    pro- 
ceedings, 815 
defects    in,    1128,    1124,    11S5, 

1129 
filing  of.  816 
form  of,  814 
cost 

certified  by  justices.  820   (o) 
limit  of  amount  of,  820  (2) 
payment  of,  819,  821 

decision  of  justices  not  to  try,  808 
discharge  of  accused,  813 
certificate  of.  813 

bar  to  further  criminal   pro- 
ceeding, 815 

election  of  trial  by  jury,  807 
statement    of,    in    warrant    of 
commitment.  808  (2) 

filing  of  record,  816 

jurisdiction,  802 

jury,  election  of  trial  by,  807 

justices,  definition  of.  800  (1  a> 

offences,  triable,  802 

penalty,  payment  of,  818 

reformatory  In  Ontario.  803 

remand,  806 

restitution  of  property.  817 
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Jnwnlle  offender! — continued 

trial  of*  for  indictable  oif ences — con. 
anmmarj     conviction      not     pre- 
vented, 804 
sureties  for  good  behaviour,  813 

witneia 

recognizances  by,  810 
summons  to,  800 
service  of,  812 
warrant  for,  811 
trials  in  Juvenile  Courts,  644 
delinquency  offences,  644 
kaaplag  diaorderly  lionie 

offence,  228 
kaaplBg  the  peace 

requiring  sureties  on  conviction  for 
assault,  291,  748.  1058,  1059 
kidnapping,   297 
King's  antkorlty  and  person 

offences  against,  74'84 
knowingly 

meaning  of.  207,  425,  509 
landlord 

permitting  premises  to  be  lued  as 
disorderly  house,  228A 
larceny 

offence     included     under     term     of 
theft,  347 

leaUier 

fraudulent    disposal    of,    in     course 
of  manufacture,   389 
lesser  offence 

conviction  for,  951 

conviction      for,      if      included      In 

greater,  951 
conviction    for    attempt    on    charge 

of  full  offence,  949 
conviction   for   attempt    charged   al- 
though full  offence  proved,  950 

letter 

extortion  by  menacing,  451 

fraudulent,  posting,  209 

indecent,  sending,  209 

pretending  to  enclose  money  in,  407 

receiving  stolen,  400 

theft  of,  864,  865 

theft  of  money,  etc.,  from,  864  (d) 

threatening  to 

bum  or  destroy,  516 

injure  cattle,  538 

murder,  266 
sending   false   letter   with   intent   to 

injure  or  alarm.  476 
wilful  destruction  of  or  damage  to  a 
post-letter  or  letter-box,  510 


Ubel 

plea     of    justification    and     of    not 

guilty,   334 
forms  of  demurrer  and  joinder,  334 
book,  responsibility  for  libel  in,  330 
definition  of,  317 
evidence  on  trial  for,  947 
compauson  of  handwriting,  334 
extortion  by,  332 
formalities    of   indictment,   334 

justification   or  excuse   for  publica- 
tion of 
answer  to  inquiry,  327 
authorization  of  Parliament,  321 

plea  of,  912.  913 
challenge,  upon,  319 
court  of  justice,  in,  320 
extract  from  parliamentary  paper, 

821 
fair  criticism,  825 
fair  report  of  proceedings 
of  court,  322 
of  Parliament,  822 
of  public  meeting,  323 
information   to  person  interested. 

328 
invitation,  upon,  319 
petition  to  Parliament,  321 
redress  of  wrong,  to  obtain,  326 
refutation,  in,  819 
truth  and  public  benefit.  324,  831 
plea  of,  910,  911 
newspaper,    responsibility    for    libel 
in,  829 
place  of  trial  of,  888 
publication  of,  818 
proof  of  animus,   334 
punishment  of,  388 

if  libel  known  to  be  false,  834 

seditious.     j9««  aedition 
threatening    to    publish    unlawfully. 

882 
verdict  in  case  of.  956 
costs     in     libel    prosecuti9n8,     334, 

1045 

life 
Ste  preierration  •!  Ufa 

light  and  power  compiaiaa 

wilful  breach  of  contract  by,  as  to 
supply  of  public  utility,  499 

limitation 

of  actions  against  justice  for  recov- 

ery  of  moneys,  1150 
certain  offenders,  1140,  1141,  1142 
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limitation — continued 

officers     administering     law,     1143- 

1149 
of  time  in  summary  conviction  mat- 
ters, 1142 
of     time     for     prosecuting     certain 

offences,  1140 
as    to   persons    who   may  'prosecute 
for  unlawful  possession  of  valu- 
able  ores,    424  A 
of  time  for  claiming  statutory  pen- 
alty or  forfeiture,   1141 
loaded  arms 

definition  of.  2  (19) 
locna  standi 

who  may  prefer  an  indictment,  870- 
873 
lodgora 

theft  by,    360 

obtaining     food     and     lodging     by 
false   pretenses,    405A 
loiterer 

detention  of,  652   (2) 
at  night,  86  (2),  652 
in  public  place,  238  («)     ' 
London  Art  Union 

exempt  from  lottery  clauses.  236 
looae,  idle  or  disorderly  penon 
definition  of,  288,  289 
search  warrant  for,  643 
loat  articles 

theft  by  appropriating,    847 
pretending    to    discover    by    occult 
science,  443 
lottery,  etc.,  286 

examination  of  person  arrested,  642 
search  for,  and  seizure  and  arrest, 
641 
lumber 

defacing  timber  marks.  304 
drift  timber,  894 

issuing  false  warehouse  receipts  for. 
425 

magistrate 

definition   of.    as   to  summary  trial. 

771 
duties  of,  in  caeb  of  riot.    9ee  tlot 
jurisdiction  of 

juyenile  offenders,  as  to.  800  (la) 
prise  fight,  as  to,  606 
Bummary  conviction,  in,  707.  708, 
709 
special    jurisdiction    near    boundary 
of  county  or  district,   584 


magistrate — continued 

special    jurisdiction     where     offence 
committed    on    train    or    vessel, 
584 
powers  of 

enforcing    execution     of    process. 

607 
order  in  court,  preserving,  607 
preliminary  inquiry,  as  to,  670 
two  justices,  604 
mall 

stealing    from    the.    364-366 
stealing  post  letters.    364.    365 
stealing   parcel   post   matter,    365 
stealing  mailable  matter  other  titan 

letter,   366 
receiving  stolen  matter,  400 
maintenance 

as  a  crime,  11 
malfeasance  of  office 
at  common  law,   157 
judicial    corruption,    156.    157 
by  public  officer.   158-160 
municipal  corruption,  161 
corrupt  sales  of  public  offices,    162. 
168 
malicious  prosecution 
liability  for,   654 
malice,  proof  of,  654 
reasonable  and  probable  cause,   654 
termination   of  proceedings,    687 
mandamns 

rules  of  court  affecting,  576 
Manitoba 

criminal  law  of  England  in.  12. 

manslaugbter 

definition  of.  262  ' 

by  neglect,   241-249.  262 

matters    of    justification    or    excuse, 

16-66 
effect    of    summary    conviction     for 

the    assault    conducing    to    the 

homicide,  262 
homicide  reduced  to,  by  provocation. 

261 
punishment  of,  268 

man-trap 

setting  a,  281 

manufacturer 

giving     false     receipt     im     seeority 
under  the  Bank  Act.  427 

marine  signals 
mischief  to,  526 
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murliie  BtorM 

cert*in     pnrchages     of,     prohibited, 
431 
market 

conspiracy  to  affect  market  prices, 
444 

marrlac* 

abduction  with  intent  to  marry,  813 

bji^amoiu.    See  Ugaiiiy 

feigned,  809 

poiygamons.     See  polyffftmy 

Bolemniiation  of 

by  unauthorized  person.  311 
limit    of    time    for    prosecution 
lor,  1140  (1  b) 
contrary  to  provincial  law,  812 

married  woman 

accessory  after  the  fact,  when  not, 

71  (2) 
compulsion  of,  21 
receiving  from  husband  goods  stolen 

by.  864  (2  b) 
theft  between  husband  and  wife,  854 


having     face     masked    with    intent, 
464,    465 

medal 

resembling  current  coin,   sale,   etc., 
of,  565  (h) 

medical  treatment 

responsibility  for,  246 

mena  xea 

doctrine  of,  72 

merchandise 

fraudulent  disposal  of,  after  obtain* 

ing    advances    on    warehousing 

or  shipping,   426 
conspiracy   to   affect  market  prices 

of,  444 

merchandiae  marks 
See  trade  marks 
false  trade  description,  486-495 
unlawful  importation  of  goods  Hable 

to  forfeiture  as  falsely  marked, 

498-495 

•     *       > 

mic* 

unlawful  possession ,  of  mined  mica, 
424  A 

mimaiy  Um 

definition  of,  2  (20) 

protection  of  person  subject  to^  61 

military  forcea,  laws  affecUng,  8 


military  law — continued 

protection  of  persons  executing  mili- 
tary orders,  49-51,  88,  90-95. 
167 

illegally  obtaining  or  communicat- 
ing information  of  military 
value,  78,  85,  86 

militia  stores 

fraud  as  to,  436  A 

illegal  use  of  marks  on,   432-436 

receiving  seaman's  necessaries,  43o 
miller 

issuing  false  warehouse  receipt,  425 
mind 

killing    by    influence   on    the    mind, 
252,  255 

death  from  fright.  252,  256 

mine 

unlawful  sale  of  mined  gold  or  sil- 
ver,  424 

abandoned,  unguarded  excavation 
at,  287 

arson  at,  511 

fraud  by  lessee  of  gold,  424  (a) 

injury  to,  520 

receipts  under  Bank  Act  for  pro- 
ducts of,  427 

theft  by  defrauding  partner  in 
mining  claim,   353 

theft   of   minerals   from   mines,   378 
exception  as  to  specimens.  378 

indictment,  866 

unauthorized  transactions  in  gold 
or   silver   bearing   ore,    378 

unlawful  purchase  of  unsmelted 
gold  or  silver,  424 

unlawful  possession  of  gold  or 
silver  bearing   ore.    424A 

unlawful  possession  of  mined  mica, 
424  A 
of   certain  other  minerals,   424  A 
Minister  of  Finance 

return  to  be  made  to,  as  to  estreated 
recognizances,   }112 
mlaappropriation 

See  theft 

miachief  and.pthar  Uiliirlea  to  piopevty 
animal,  other  than  cattle,  587 
erueHy  to,  542 

limit    of   time   for   proaecutlon 
for.  1140  (1  a) 
arson,  511 

attempt  to  commit,  512 
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mischief  and  oilier  injmiea  to  ikroperly 
— continued 
bank,  dyke,  etc.,  510  {O  e) 

with    danger   of   inundation,    610 
U  b) 
bridge,    Tiadnet,    or    aqueduct,    510 

U  «) 
buUding,  by  tenant,  529 
cattle,  510  (A) 

attempt  to  injure,  586 
.   cruelty  to,  542 
killing,  wounding,  etc.,  510  (B  h) 
threat  to  injure,  588 
transportation  of,  without  proper 
care,  544 
limit    of    time    for   proeecution 

for,  1140  (1  e) 
obatrueting  offlcer  545  (2) 
limit  of  time  for  prosecution 
for,  1140  (1  e) 
search  of  premises,  545 
cock-pit,  keeping,  548 

limit  of  time  for  prosecution,  1140 

(li) 
dwelling,  by  explosion  endangering 

life,  510  (A  a) 
election  document,  528 
electric  line,  521 
explosion  endangering  life,  by,  510 

U  a) 
fair   and   reasonable   supposition    of 

right,  as  defence  to,  540 
fence,  wall,  or  gate,  580 
firing  crops,  lumber,  etc.,  513,514, 515 

threats  of  firing  property,  516 
fishery,  private,  510  (C7  /) 
flood-gate  or  sluice 

of  mill-pond,   reservoir,  etc.,  510 

(0  9) 
navigable   river   or   canal,   510 

iO  d) 
private  water,  510   (C  e) 
goods    in    process    of    manufacture, 

510  {O  K) 
goods   in  warehouse  or  in  transit.  519 
grape  vine,  510  (C  /) 
harbour  bar,  27 
hop-bind,  510  (C  /) 
mterest    of   offender   fn'*  thing.    In- 
jured. 641  (2) 
justification,  absence  of,  541  (1) 
land  mark,  581,  582 
letter,  post,  510  (D  b) 
letter-bsg,  post.  510  (D  b) 
letter-box,  510  (0  c) 


mlachief  and  other  injnrlea  to  property 
— continued 
machine,  agricultural  or  manufactur- 
ing, 610  ((7  0 
mailable  mattor,  610  (D  d) 
manufacture,    goods    in    process    of, 

510   ((7  k) 
mine,  520 
oil  well,  520 

property  generally,  510  (J?).  589 
by  night,  510  <D  «) 
limitation,  540 
raft,  boom,  etc.,  525 
railway 

endangering  it»  510  (i.  d) 
endangering  property,  517 
goods  on,  injury  to,  510 
obstructing,  518 
sea  mark,  526 
ship 

casting  away  or  destroying,  522 

attempt  at,  523 
explosion  endangering1ife,5 10  (ii  a ) 
goods  on,  injury  to,  519 
with    intent     to    destroy   it,   610 

(0«) 
wrecked  or  in  distreas,  and  goods 
on,  510  {B  a) 
impeding  saving  of,  524 
signal  or  mark  for  navigation,  510 

(O  h) 
telegraph  or  tolephone  line,  521 
tree  or  shrub,  588 

injury  exceeding  $5,  510  (Z>  a) 
vegetables,  etc.,  584,  585 
warehoused  goods,  519 
wilful,  definition  of,  509 
wreck.    8€€  diip 
niieondnet 

wilful,  eauaing  bodily  injury.  285   ' 
as  to  ofllcial  duty,  160 
ndademaMiovr 

distinction  between  felony  and.  abol- 
ished, 14 
aladlrectlon 

in  homicide  case,  259 
nlipriaon  of  treaaon,  76  (&) 
noralltj 

tending  to  corrupt  morals,  207 
offences  against,  202-220 
mortgage 

fraudulent  concealment  of,  by  ven- 
dor,  419 
motive 

proving  after  plea  of  gnlltr.  1004 
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monnttd  poUeo 

duties  of,  in  Western  Canada,  9 
motor-cars 

furious  driving,  285 

bodily    injury    by   unlawful    act    or 

omission  of  duty,  284 
failure  to  stop  after  accident,  285  A 
using     motor*  car     without     owner's 

consent,   285  B 
municipal  oormptlon,  161 

definition  of  municipality,  2  (21) 
counselling,   161 

theft  by  municipal   employee,   350 
mordar 

accessory  after  the  fact  to,  267 
attempt  to  commit,  264 
conspiracy  to  commit,  266  (a) 
counselling,  266  (b) 
definition  of,  259,  260 
letter  threatening,  266 
punishment  of,  268 
admissions  and  confessions,  259 
assigning   counsel    for    indigent    de* 

fendant,  268 
when   intent  negatived  by  proof  of 

insanity  or  drunkenness,  259 
dying  declarations  as  evidence,  259 
accessories  to,  69,  259 
proof  of  threats,  259 
the  medical  testimony,  259 
evidence    of    similar    facts    and    of 

other   criminal   acts,    when   ad- 
missible, 259 
doctrine  of  reasonable  doubt,  259 
res  gestSB,  259 
identification,  259 
defence  of  an  alibi,  259 
disqualification  by,  to  take  benefits 

on  succession,  259 
mutiny 

inciting  to,  81 
revolt  on  British  ship,  188 
navy 

laws  affecting  not  altered  by  Code, 

8 
illegal   use    of    government   marks, 

432-486 
unlawful  possession  of  public  stores 

of,  435.  436 
search  for  naval  storea,  487 
receiving    necessaries    from    seaman 

or  marine,   439 
receiving    seaman's    property,    440, 

441 
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necesaariea  of  life 

neglect  to  provide,  244 
by  master,  248 
by  parent,  242 

by  person   In   charge  of   another, 
241 
neglect 

wilful,  bodily  injury  caused  by,  285 
negligence 

manslaughter  by,  262,  268 

causing  bodily  injury  of  a  danger- 
ous nature,  258,  284 

duty  to  avoid  omissions  dangerous 
to  life,  248 

of  person  undertaking  acts  danger- 
ous to  life,  246 

of  person  in  charge  of  dangerous 
things,  247 

in  managing  motor  car,  285,  285  A 

by  furious  driving,  285 

bodily  injury  caused  by,  284 
New  Bmnswick 

English  criminal  law  in,  10 
newspaper 

definition  of,  2   (22) 

libel.     See  Ubel 

when  proprietor  presumed  respon- 
sible for  defamatory  libel,   329 

selling     newspaper    without    know- 
ledge    of     defamatory     matter, 
no   offence  by,   329 
new  trial 

applying  for,   1021-1023 

bail   in  case  of.   1023    (3) 

leave    for,    1021 

order  of  Minister  of  Justice  for, 
1022 

suspension  of  sentence  in  case  oU 
1028 

for  improper  disallowance  of 
challenge,    1019 

for  erroneous  ruling  resulting  in  a 
mistrial,   1018 

power  to  order  an  appeal  upon 
question  of  law,    1018 

discretion  on  an  appeal  on  reserved 
or  stated  case  to  grant,  1018, 
1019  .  . 

night 

arrest  at,  84,  86 

defence  of  dwelling  at,  60 

definition  of.  2   (28) 

loitering  at.  36  (2) 

mischief  to  property  at,  51p  {D  §) 
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nlgbt-^ftlker 

wandering  in  streets,  288  (i),  S89 
nolle  prosequi 

recording  a  stay  of  proceedings,  962 
non-appearance 

of  acccused  summoned  in '  summary 
matter,  718 

of   prosecutor   in    summary    matter, 
719 
non-prosecntion 

of  motion  for  leave  to  appeal,  1014 
notice  of  action 

on    suing   person    administering   flie. 
criminal  law,  1144 
Nova  Scotia 

calendar  of  criminal  cases  in,  602 

sentences  in,  603 

English  criminal  law  in,  10 
nnisances 

book-making  and  pool-selling,  235 

disorderly  houses,  225-230 

opium  joints,  227  A 

bncket-shops,  231-233 

gambling  in  public  conyeyance,  234 

lotteries,  236 

vagrancy,  238 

not  burying  the  dead,  237 

gaming  and  betting,  226-236 

criminal     and     non- criminal     distin- 
guished, 221-223 
oath 

administering  to  witness,  965 

administering  without  authority,  179 

false.     See  perjary 

to  commit  crime,  etc.,  129,  130 
compulsion,   when  an  excuse  for, 
131 
obedience 

to  de  facto  law.  68 
objectiona 

formal,    to    be    taken    before    plea, 
898 

to   constitution    of   grand  jury,    899 

obseenlty 

defined,  207 

See  indeceney 
obstmctinff  the  police 

olFenee,  169 
obstmctinc  lawfnl  seimre 

offence  of,   169 

seiaure  for  rent,  169 

seizure  und«r  exe<mt(on,  169 
offences 

parties  to,  69 


offences — continued 

declared  by  Imperial  statutes,  limi- 
tation of  prosecutions  to  those 
expressly    applicable     to     Can- 
adfi,  589 
offenslTe  trespon 

when  possession  unlawful,  115-128 
pointing  flre-arm,  revolver,  etc.,  122 
selling    certain    offensive    weapons. 

123 
carrying  sheath-knife,  124 
See  weapon 
oflftce 

corruption  in  obtaining.  156 
incapacity    for    holding,    for    fraud. 

159,   162 
making  interest  for,  for  reward,  163 
sale  of,   162 
ofllcer 

See  pnbUe  oflleer 
official  secrets 

disclosing  or  obtaining  illegally.  73, 
85,  86 
trial  for,  592 
oU  Well 

mischief  to,   520 
Ontario 

court  of  assize  in,  600 
court  of  general  sessions  in,  601 
criminal  law  of  Sngland  in,  10 
Supreme  Court  of.  practice   in,   599 
rules  of  court,  576 
north  of.  offence  committed,  586,  587 
•     unorganised  parts  of,  offence  in,  585 
formal    proceedings    in    Jury    courts 
in,   873 
opinm  joint 

offence  of  keeping.  227A,  228 
order 

maintaining  in  court,  607 
maintaining  in  proceedings  before  a 
justice,  714 

ore    '• 

theft  of,  from  mines,   378 
unlawful    possession,    424,    424A 

outlawry 

alMlitioin  of,  1080 

owner 

definition  of,  2  (18) 

proving  ownership  on  theft   charge, 

347 
person    having   special   property    of 
interest,  347 


1S46 


eV 


Indbx 


(Btftfencw  M«  to.  iPqIiQE  iMmib^r9>  90^  Mft9l> 


oyftan 

stealing  frwn  oyiter  b«d,   671 
pftrdon 

commutation   of  leatoneo  of  4Mtli, 

1077 
form  and  effect  of,  1076 
prerogative,  royal,  1080 
undergoing  aenteikca,  a^nivaleBi  to, 
1078 
particiilan 

of  indictment   or   charge,    869,  <860 
in  enmmary  conviction  matters,  TSQ 
pailias 

to  offences,  00 

responsibility     for     natural     conse- 
quences of  act,  69 
for    probable    consequence    of    con* 

spiracy,  69 
mental  deficiency,   19,  69 
sets  of  omission.  69.  246-248 
accident,  69,  252 
assisting  principal  offender,  69 
counselling  the  offence,  69,  70 
procuring  the  offence,  69 
to  attempts,  69,  72 
accessory  after  the   fact,   71 
partner 

innocent,  428 

when  exempt  for  firm's  fraud   in 
respect   of   false   warehouse   re- 
ceipts,   425-428 
peace  offlcer 

definition  of,  2  (26) 
neglecting  to  aid,  167 
obstructing,  169 

pedigrees 

falsification  of  on  question  of  title, 
419 

perjury 

corroboration  on  charge  of,  1002 
definition  of.  170 
extra-judicial  proeeedfng  In,  175 
false  affidavit  out  of  province,   but 

in  Canada,  178 
false  statement 

under  oath  172 

not  under  oath.  176 
indictment   for,  by  order  of  judge, 

870 
Judieiel  proceeding,  In,  170,  171 
punishment  of,  174 
extradition  for,  174 
procuring  death  by,  299 
subornation  of,  170;  174 


4«initli»  of,  2  (18) 


false  advprtiaement  of  sale,  406A 
ptnonatlon 

•aekaowMfbtg  iaalvnm«»it.  in :, false 
name,  411 

examinaitlon,  atk  409    . 

owner  of  stock,  ete.,  of,  41(^ 

pvaishment  of,  4M 

evidence,  408 
pick-lodkn 

stealing  by,  or  by  falsA  key.  381 
pictnraa  - 

obscene,   207,  209 

tending  to  cormpt  mo»ala»  £97 

inapeetion  before  trial,  ^7 

posting  immoral  picftnras,  209 
pigeon* 

killing!  or  taking  nnlawfuttyt  898 

killing  with  intent  to  staaV  380 

when  capable  ef  balag  stoleti.  345 
Fillozy 

abolition  of*  .1081     . 
piracy  .  /  .    •     .•■'-. 

by  the  law  of  nationa,  187 
with  violence,  18T  (9) 

not  fighting  piratea,  J140 

piratical  acts,  188 
wUh  violence,  189 

pistol 

carrying,  unlawfully,  118 

when  arrested  jtor  offence.    120 

with  InUttt  to  injure,  121 
certificate  for  carrying,  118 

ratpjm  of  certificates  granted.  1185 
impounding    and   disposal    of,    622 

(2,  8) 
limit  of  time  for  prosecution,   1140 

(1/) 
pointing  at  a  person,  122 

sale  to 

to  minor.  119  (1) 

without  keeping  reeord  of,  lt9  (2) 

place  of  trial 

changiilgt  888-888 
plants 

theft  of,  87&.  876 
plea  of  gnUty,  900 

evidence  ^  motive  after,  1004 
plea  of  not  gnilty,  900,  905 
pleia 

abatement,  in,  not  allowed,  899  (1) 

•atforWey,  by,  908 
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pl«M — continued 
cuiity,  000  (1> 
not  guUt7.  900   (1),  905   (9) 

ftfter    tpeelal    ploM    dliposed    of, 

006    (2) 
•delay  in   prosoentiAn   after    (On- 
Urio).    904 
refusal  to  plead,  900  (9) 
special 

autrefoU  aeguU  or  e^nviet,  996 

evidence       of       identity       of 
charges,  908 
mnrder      or      manslaughter,      in 
case  of.  909  (2) 
pleaded  together,  006 
similarity,    hut    with    aggrava- 
tion, 909 
statement  «s  to,  906   (3> 
trial  of  issue  on  plea  of,  907 
kk  lihel  cases 

JuBtiilcation,  910,  911 
publication        authorised        by 
legislature,    012.    918 
pardon,  905  (1) 

with    avtrffoiSt    0<*<rt«ft    or   con- 
vict,   906 
time  for,  901 

in  Ontario.  002 
power  to  regulate  pleadings  by  rule 
of  court,  576 

plea,  special 

autrefois  acquit,  905-009 
autrefois  convict,  905-909 
pardon,   90S 

justification  of  libel,  910.  911 
in  libel,   ptiblfcstion   authorised   by 
legislature,  012,  918 

pledge 

agent  pledging  goods  without  au- 
thority, when  not  theft,  348 

pointing  gun 
•t  person^  122 

poiaon 

administering  with  intent  to. Injure. 
278 

administering  with  intent  to  mur- 
der, 264 

unlawfully  administering  narcotic, 
276 

unlawfully  administering  poison, 
277 

to  procure  abortion.     See  abostiQB 


poUea  badga 

unlawful  uae  of,  169  A 
police  nnlform 

unlawful  uae  of,  169  A 
polling  the  jiUT 

dissent  on,  969 

poiygmy 

evidenee  on  trial  for,  948 
punishment  of,  810 
pool  aalUng 
offenees,  285 

issuing  false  warehouse  receipt,  425 

poiaeaaton 

definition  of,  5 

joint  possession,  5 

receiving       after       restoration       to 

owner.  408 
of  stolen  property,  899-408 
when  receiving  complete,   402 
of  other  stolen  property  as  eridence 

against  receiver,  093 

postal  lawa 

stamp  or  card  deemed  to  be  a  chnt- 

tel,  8 
posting  indecent  or  fraudulent  mat- 
ter, 209 
stealing  from  the  mail.   364-366 
wilful   damage  to  mail  matter,   510 
receiving   stolen   mail   matter,    400 
counterfeiting  or  forgery  of  stamps, 

479 
destruction   of   counterfeits   illegally 
kept  in  possession,  632 

poatponament  of  trial 
discretion  as  to,   1014 

practice 

power  to  make  rules  of  court,  576 
olfences  involving  a,  or  carrying  on 
of  business,  710 

pralimlnary  in«Bixy 

address  by  counsel,  679  (la) 
address  by  justice  to  aeensed,  684 

(2) 
adjournment  of  hearing,  679  (1  c) 
for  variance  between  charge  and 
warrant,  670 
admission  by  accused,  685 
attendance   ol    accused,   eoaspelUng. 

646  et  seff, 
bail 

arrest  of  bailed  peiion  about  to 
abaeond,  708 
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pralimlnary  inqniry — continued 
bail'^-^MitiBaed 

appearance  'before  jvetiee  on 
committed    in    default   oi    badl. 

606   (3) 
form  of,  696  (4) 
by  one  justice,  4)96  (2) 
by  two  jnetiees,  696  (1) 
to  appeal  at  oonrt  of  eeaeionB, 
697 
committal  after 

notice  tojmtice  of  application 

for.  700  (1) 
order  of  judge  upon  Application 

for,  698,  70X 
transmission  of  record.  700  (2, 

8) 
warrant    of    deliverance.    698, 
702 
remand  on,  681 
superior  court,  by,  699 
committal  of  accused  for  trial,  690 
confession  of  accused,  685 
costs,  689 

delivery  of  accused  to  prison,  704 
depositions 

copies  of,  accused  entitled  to,  691 
takinr  of,  682,  %88,  686   (2) 
disclk«r8«  of  liccused,  687 
discretion    fo    transfer   to   place    of 

olTenee,  668 
OTidenee 

depositions,  682,  68d,  686  (2) 
for  defence,  686 
for  prosecution,  682 

further,  after  defence,  679  (1  ft) 
hearing  of  ease,  668 

private,   if  justice  so  orders,  679 
(Id) 
place  of,  665 
powers  of  justice,  679 
recognisances 

evidence,  to  give,  692,  694 
prosecute,  to,  688 

in  case  of  committal,  669 
in  ease  of  disebarge,  692 

remand  of  accused.  679  (1  c,  2),  680 
bail  on,  681 

if  offence  out  of  jurisdiction,  665, 
666 

statement  of  accused,  684  (9) 
use  of  as  evidence,  1001 

summons  for  accused 
fohA  of,  668 


prelinflnary  Inqolffy^^— oontlntied 
snmmons  for  aeonsed — -continuf^d 
information  or  complafnt  for,  654 

hearing  Of,  655 
irregularity  in,  669 
issue  of,  663,  655 
service  of,  658 

Tariance  between  emerge  and,  669 
warrant  not  prevented  by,  661  (4) 

transmission  of  record,  695,  700 
transfer  of,  to  place  of  offence,  dis- 

cretion,   665 
second     preliminary     enquiry     pos- 
sible after  discharge  on  firat, 
695 
warrant  for  accused 
backing  of,  662 
default,  in,  661   (5) 
deserter,  for,  657 
execution  of,  661 
form  of,  659 

in  default,  661  (5) 

for  offences  out  of  Canada,  656 

formalities  of,  660 

information  or  complaint  for,  654 

hearing  of,  655 
irregularity  in,   669 
issue  of,  653,  655 
summons  not  to  prevent,  661   (4) 
variance  between  charge  and,  669 

witnesses 

absconding,   warrant  for,   693 
defaulting.  674 

warrant  for,  677 
oul;  of  province,.  676 
recognizances  by,  to  give  evidence, 

692,  694 
refusing  to  give  evidence,  678 
sabpcsna  for,  out  of  province,  676 
summons  for,  671 
,    service  of,  672 
warrant  for 

after  summons,  678 
in  default.  677 
in  first  instance,  675 
preaentment 

included  in  "indictment."  2  (16) 
finding    indictment,     phraso    to    in- 
dude  making  a  presentment,  5 
prestrvfttion  of  life 

abandoning  child  under  two  years. 

245 
bodily  harm  to  servant  or  appren- 
tice, 249 
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preservaUon  of  lifo-^-Gontinaod 

dangtroofl  act,  duty  of  person  under- 

tmk'ukg,  246 
dangerous  thing,  duty  of  permon  in 

charge  of,  247 
neeetaariei,    duty  to   provide.     S94 

neceBsaries  of  life 
ottiaaion  dangerous  to  life,  duty  to 

avoid,  248 
prasiimpttonB 

of  sanity,  19 
prevlona  convlcttOB 
eridence  of,  082 
Indictment  charging,  063,  964 
plea  of.     See  indlcimoiiti  procadnra 

prerioua  criminal  acts 

when   proof  of  admissible  to   show 
intent,  250,  808 
Prince  Edward  Island 

English  criminal  law  in,    10 
principali 

who  deemed  to  be,  60 
prior  convictions 

cross-examination    as    to,    359.    ap- 
pendix,  4 
prior  similar  acta 

when    admissible    to    prove    intent 
or  knowledge.  847 
prison 

definition  of,  2   (80) 
Prlyy  Oonndl 

criminal  appeals  to,  1025 
priao-flght 

attending  or  promoting,  106 

challenge  and  training  for,  104 

definition  of,  2  (81) 

distinguished    from    boxing    exhibi- 
tion, 105 

aiders  and  abetters,  60.  70,  106 

special    Jurisdiction    of    judges    and 
others,  606,  627.  628,   1050 

when  fight  is  not  a  prise-fight,  108 

Jurisdiction  as  to,  606 

leaving  Oanada  to  engage  in,  107 

prevention  of,  by  sheriff,  etc.,  627, 
628 

principals  in,  105 

procedendo,  writ  of 

not  required  on  discharge  of  motion 
to  quash,  1127 
procedure 

power  to  regulate  by  rule  of  court, 
576 


procasa 

execution  of.     Se^  exacntton 

JuatifieatiiMi  of  offloor,  23-51 
proculnc 

See  dolUomant 

offence  of,  216 

male  person  living  on  prostitute's 
eamlnga,  216 

arrest  of  suspected  prooorer,  652  A 

solicitation,  216 

prohibition 

grounds  for,  705  • 

rules  of  procedure,  576 

on  question  of  ouster  of  magis- 
trate's jurisdiction,   540 

against  summary  conviction  pro- 
ceedings, 705 

effect  of  other  adequate  remedy,  705 

stating  grounds  for,  in  notice  of 
motion,  705 

property 

definition  of,  2  (32) 
fraudulent  dealing  with,  412  el  »eq. 
obtained  by  crime,  receiving,  800 
rights  of,  offences  against,  335  ct  seg. 

definitions  relating  to.  385 
stolen.    See  atolan  goods 
wilful  injury  to.    See  wi«f  >^ 
laying  of  property  in  indictment   in 
particular   eases,    864-868.    603 
laying  of.  in  indictment 

amendment  o<,  at  trial,  808 
corporation,  of.  86$ 
crown,  in  the,  if  no  owner  proved. 

803    (2)  . 
Joint   owners  of,    864    (o,   b) 
leased,  848 
ores  or  minerals,  866 
owner  not  proved.  803   (2) 
oysters,   864    (e) 
post  letter  bag,   etc.,  860 
postage  stamp,  867 
posts]  card.  867 
protection  of,   in  strikes,  601 
public     officer,     in     possession     of, 

864   (d) 
public  officer,  stolen  by,  868 
turnpike  trustees,  of,  864   (c) 

prosecutrix 

complaint  by,  in  sexual  crimea,  292 

prostitatlOB 

See  aUo  defilement 

support  by  avails  of,  288  (i),  239 
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prostitatioii — continued 

parent    receiving    arAlli    of    dsngh- 

-    ter*a  proatitutlon,  tl5 
bawdy-houae  kept  for  porposea  of, 

225,  22S-230 
male  person  living  on  earnings  of, 

210 
habitval     association     with    prbsti- 

tntes,  216 
wandering  in  public,  ptostltnte,  238 
(i).  28© 
protaction  order 

on  quashing  conviction,   1181 
proTlnelal  lagUUtton 

for   offences    similar     to     those     of 
Criminal  Code,  238 

prOTOCfttiOB 

in  homicide  cases,  261 
in  assault  cases,  54-62 
pnhUe  dapartment 

definition  of,  2  (27) 
public  lands 

intimidation   to  prevent  bidding  at 
sale  of.  504 
pnUle  niMtlng 

armed  attendance  at,  126,  127 
limit  of  time  for  prosecution,   1140 

(1  «) 
lying    in   wait    for    person    coming 

from,  128 
weapons  carried  at,  or  on  way  to, 
126,  127 
restitution  pf,  620,  621 
selsure  of,  619 
puUie  nulaanca 

bawdy-house  as,  225 

criminal     and     non-criminal     nnis- 

ances,  221-223 
knowingly  selling  unfit  food,  224 
disorderly  houses,  225*230 
gaming   In    stocks    or   merchandise, 

231-283 
gaming  in  public  conveyances,  284 
pool-selling  and  book-making,  285 
lotteries,  236 
neglect  of  duty  to  bury  the  dead, 

287 
vagrancy,  288 
pnblio  oAcar 
breach  of  traat  by,  160 
corruption  of,  157.  158 
definition.  2  (20) 
false  return  by,  416 
fraud  by  158 


public  oflicar — continued 
obstruction  of,  168 
refusing  to  deliver  up  pivperty,  891 
theft  by,  859  (c) 
vexatious  aotlotts'  ai^iaat,  1148 
pfrtfilc  order 

offences  against,  78-141 
pkhHc  placa 

definition  of,  197  <e) 
indecency  in,  205 
public  proporfey 

mischief  to,  510,  526-528 
public  storaa 

illegal    use    of    koTemaent    marks 

upon,   482-436 
unlawful  possession,  485 
definition  of,  3  (38) 
fraudulent  dealings  with.   See  fraud 
search  for,  by  peace  olBcer,  686 
evidence  of  enlistment  or  enrollment 
in  the  service,'  5^91 
pubUc  utlUty 

wilful   breach  of   contract  by   com- 
pany operating,  499 
pnbUe  work 

preservation  of  peace  In  vicinity  of 
defects  in  proceedings,  1182 
intoxicating  liquor  in  proclaimed 
district 
conviction  of  offender,  615 

summary,  618 
destruction  of,  614   (2,  8) 
if  owner  unknown,  616 
evidence  as  to,  617 
recovery  of  money  paid  for,  158 
sale  of,  150.  151,  182 

no  action  on  account  of,  154 
(2) 
search  for,  618 
selsure  of,  618 

restitutio|i,    if    no    violation, 
616  (2) 
summoning  owner  of.  614  (1) 
transfer,  etc..  for,  154 
proclaimed  district,  148 
public  work,  definition  of,  142  (c) 
weapons  In  proclaimed  district 
arrest  for  carrying,  609 
carrying  of,  by  employee,  148 
confiscation    and    disposal    of, 

611  (2)',  612 
dellv^^  of,  to  commisioner,  144 
monthly  return  of,  1186 
possession  of,  by  employee,  146 
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pnldle  work^^oontiaoAd 

preBervation  ol  pesce  in  vicinity  of 
.  -^-.centlAued 
receiving  or  aonce»ling,  ■  147 
TCtnm  ol,  to  owner,  149 
right  of  eniry  to  searck  ioV)  61&  ( 1) 
■earch  ifiarrant  for,  610 
aeisnre  of,  if  not  delivered)  14l». 
610,  611 
pnldie  wonliip 

disturbing,  201 
pnnislini^iit 

after  conviction  only,  1097* 
'    •Maiader,  •boUtlon  of,  1033 
.    capital 

arrest    of    execntion    in    case    of 
pregnancy,  1008 
j'borial.  place  oi,  107 J. 
certiAcate  of  surgeon,    1068    (1), 
1072 
false,  184 
commutation  of,  to  ixmucisoniOGnt, 

1077 
confinement    .of     prisoner     under 

sentence,    1064 
conviction  by  verdict  or  on  con- 
fession, 1061 
declaration  by  sheriff  and  gaoler, 

1068   (2),  1072 
-d^uties.  of  sl^eriff,  etc,,  1060 
execution,  j>1«ce.  of,  1.065 

presence  at,  1066,  1067 
form  qt  X062  .     , 

hangings  1062 
.    liMiuest  on  body,  1070 

prison  oAcer  and  prisoner  not 
to  be  jurors,  1070  (4> 
irregularities,  l079 
procedure,  1974 
regulations  as  ,to,  1075 
.  repprt  of  sentence  to  Secretary  of 
State,   1063    (1) 
reprieve,  1063   (2) 
commutation  of   sentence   of  death, 

1077 
compensation,  pecuniary 
.    lor  loss  of  property,  1048 
for  lo|(s  of  time,  1044 
tq   purchaser,    jn    good    faith,    of 
,  stolen  property,  1040 
corporal.     S^e,  Whipping 

assavUi  |n  cas^  of,  1046 
„    iorgery  of  tri^dQ  mark,  etc.,  1040 
Ifbel,  1045 


.(', 


punlikmani — continued 
costs-*-continued 

prelinunary  inquiry,  689 
speedy  trial.  1044 
summary  trial,  1044 
taxation  of,  1047 
cumulative.     See  imprlaounant 
death,  1061-1075 
degrees  in  punishment,  1028 
deodaad,  abolition  of,  1032 
disability 

to  contract  with  government,  150 
to  hold  office,   159.   162,   1034 
to  receive  pension,  1034 
discretion  of  court  as  to  punishment, 

1028,    1020 
excess  in.  amending,  1120.   1124 
false  return  by  justice,  1134 
fine 

amount  of,  in  discretion  of  court, 

1020 
Application  of,  1036,  1037 
in  relation  to 
coin,    1041 

cruelty  to  animals,   1043 
deserters    and    their    effects. 
1042 
in   addition   to  other  punishment, 

1035  (2) 

instead  of  other  punishment.  1035 

(1) 
moiety  to  prlvste  prosecutor,  etc. 

1036  (2).  1038   (2),   1041. 
1042.    1043 

recovery  of,  1038 

limit  of  time  for,  1141 

remission  of,  1084,  1085 
fixed  by  statute,   1051 
flogging.     8fe  Whipping 
forfeiture 

in    relation    to    forgery    of    trade 
mark,  etc.,   1030,   1040 

recovery  of.  limit  of  time  for,  1141 

remission  of,  1084,  1085 
gaol.     See  ImprlsonaieBt 
hard  labour,  1057 
imprisonment 

cumulative,   1055 

gaol  in,  1056 

hard  labour,  with  or  Without.  1057 

indictable  offence,  for,  if  not  fixed. 
1052  (1) 

legality  of,  inquiry  into,  11%0 

minimum  term  of.  1054 

recapture,  on,  106 
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iijaprisonmeDt — e^a^inued 

second  offence,  if  not  Axodk  1053 
BunuBAiy   ioonviction,    on,    11    not 

fixed,  1062  (9), 
tejm  l«u  tJutt  two  yi^«rs,.for,  1056 
minimiun,  1054 
lUlDUlty  und^r  different  provUioi^t, 

mltigetion 

commutation  of  sentence  ot  death, 

1077 
pardon.    See  pudOn 
remission  of  fine,  1084.  1085 
suspended     sentence.     <  See    Mu** 

pmded  MBtoDM 

once  onlj  for  same  offence,  15 
outlawrr,  abolition  of,  1030 
penalty,  pecuniary.     8m  flue 
pillory,  abolition  of,  1031 
recognisance 

to  keep  the  peace,  105i8,  1059 

restitution  of  stolen  property,  1050 

satisfying  judgment,   effect  of,   1079 

second  offence,  punishment  tor,  1053 

(2) 

if  not  fixed  byitatvte,  1068  (1) 

solitary    confinement,    abolition    of, 

1031 
suspended  sentence 

release  under  recognlntice,  1081 
abode    of    offender    or    surety, 

1082 
arrest   oil   breach   of  recognis- 
ance, 1088 
whipping 

aaeault  upon  the  King,  for,  80 
burglary,    when   amtod,  •  iaSf   467 

(2) 
eamal    knowledge    of   girl    nhder 
14,  801 
attempt  to  have,  f«r,  802 
choking  with  intent^  for,  275 
drugging  with  intent,  for,  276 
female  not  to  be.  whipped,    1060 

iadecent  -^saf ult.  f«r,  2^2^  29^ 

infliction  of,   1Q60 
pure  food  laws 

knowingly  selling. un|it  food,  224 
auarry 

unguarded  excavation  at,  '287 
Bank  Act  receipts  for  product^  of, 
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quaahlng  indictment,  ^ 

lAotion,  for,   86 
Qnebee 

£ngllab  cripodAAl  law  in,  10 
terjTitor^,  north  of,  offence  in,  5^6  . 
OaBp4,  offences  i«  district  of,  ,588 
recpgnisauAes  in*  1113-1119 
cognisor,  definition  of,    1086, 
estreat  on  defanlt,  J.\li     .     ' 
execu^ipn  issue  of,   1115.   1116 
imprisonment     of     cognisor,      11 H 

(2).   1119 
insuiBcient  goods  or  lands,  1117        ' 
Judgment,  entry  of,  1115' 
process   on  reco^izance,    lil8 
provisions  not   applicable   to,  XI 02- 

1112 
recovery  by  action,  1119 
transmission     of     recogniB4ato»   liei 

eourt,   U14  . 
clerk  of  the  peae^,'  Montreal,  spei^l 

powers,  €05 
power   of    certain   ofi|ciala   in,    604, 

605 
courts  of  sessions   in   Montreal  and 
Quebec.   582.   58Sf.  ((04 
qvi  tarn  action  ' 

against  a  Justice^  «»r  ttfktiAMy,  1184 
qao  warranto 

rules  of  court  alfectfng,  676 
rao6-t«Mk  betttng,  895 
rafllea 

permit  for,  in-  oertaia  cMes,  .886 
•  wiien  .excepted  Irom  lottei^r  oUwaes. 

23j8    < 
when  permissible,  986 
railway 

caneAlling    traaapovtation    facilities 

in  breach  o|  eontwot,.  499 
obtaining    tran4portalioi«    by  Jalte 

ticket,   412 
endangering  pcraona  on,  382,  .aflft 
endangering  propeirtj  by  ininry  to, 

517 
mischief  to,  610   (i,  c,  4) 

obstructing  construction  or  txaflic  of, 
518  ' 

when    obstruction    an    eitradiittbie 

offence,   282 
wantonly     eoAangevlng     sftfetr     ef 

peiaone/  M8  -  i 

theft  of  railWh^  tickMa,  869 

atealing  in  or  from  railway  bnUd- 
ing.  384 
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railwagr — continued 

InJnrieB  affecting  rallwar  property. 
517 

interference  witli  signals  on,  517 

wflfnl  damage  to  goodi  in  railway 
bililding,   519 

transportation     of     caljtle     without 
proper   rest    and    nourishment, 
544,  544  A,  &45 
search  of  railway  cars  and  prem- 
ises by  peace  officer,  545 

rap« 

boy    under    fourteen     incompetent, 

298 
attempt  to  commit,  SOO 
definition  of,  298 
punishment  for,  299 

real  aatato 

fraudulent   aeisure   (Que.),   428 

fraudulent  sale  by  concealing  unreg- 
istered prior  gftint  or  encum- 
brance, 421 

* 

fraudulent  mortgage,   422 

raaaonahla  doubt 

doctrine  of,  259,  942 

raoolTiiic  ftolMi  floods 
generally.  899 

proof  of  guilty  knowledge,   399 
previous   conviction   for   fraudnUnt 
or  dishonest  act,  994 

aearch  warraata,   629-681 
Mooiving  after  title  has  passed,  403 
proving      goods      to      have      been 

stolen.  899 
prior  acquittal  of  theft,  899 
laatmotioBB    to    Jury    in    cases    of 

veceiTiag.  899 
Indictaient  of  teeeivere,  849 
evidence  of  possession,  899 
aiding   in    eoneeallng    or   dispostng 

of  the  goods,  899 

Joint  or  separate  trials,  39^,  849 
restitution    or    compensation,    1048- 
1050 

finding  of  other  stolen  property, 
998 

reeeiviag  from  owner's  wife  his 
property  fraudulently  taken 
o*  deeertlon,  854 

flummary  trial  for,  899,  7T3.  774, 
777 


receiving  stolen  goods— continued 
after  restoration  to  owner,  etc.,  408 
definition  of,  402 
money,  post  letter,  etc.,  400 
other  property,  401 
■  property    appropriated    by   the    de- 
serting consort.   854 
property    obtained    by    a    summary 
conviction  offence,  401 

recent  possesaioii 

presumption  from,  347,  399,  993 
of    other    goods    recently    stolen    as 
evidence  against  receiver,  993 

reoUeaa  acta 

may  amount  .to  muxder   in   certain 

events,  259 
when  deemed  to  have  been    caused 

wilfully,    in    case    of    mischief, 

509 

recogniaaacea 

to  prosecute,  687*669 

arrest  of  accused  by  surety,    1088 

(2) 
bail  after  render,  1089 
certioraTi,  on,   1096 
coroner,  before^  667 
default  under 

certificate   of,   by  Justice,    1097 
list  of  defaulta,  1094 
proceedings  upon,  1095 
transmission  of  recognisance  and 
certificate 

Britiah   Columbia.    1099    (1) 

Ontario,   1098 

Quebec,   1114 

other  provinces,  1099   (2) 
discharge  of 

commital  by,  1092 

forfeiture,  on  diaeretionary,  1110 

render  on.  1090 

enrolment  of 

aflidavit  to  roll,  1108 

copy  of  roll  to  Minister  of  Vin* 

ance,  1112 
duplicate  roll  to  ahertff,  1105  (2) 
filing  of  roll,  1104,  1105  (1) 

estreat  of,  on  default 
manner  of,  1100 
order  for,  1095 

except  in  non-appearance  Justi- 
fiable, 1108 
proceeds  of,  1101 
list  of  defaults,  1094 
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racognlaanoaa — continued 

Bon-appeumnM,     ^tifcation     of, 

iioa 

rules  of  court  «■  to,  576 
Quebec,  proYince  of 

cognlBor,  deflaitioA  of,  1080 
estreat  on  default,  1113 
execution  issue  of,  1115,  1116 
iiQprUoninent    of    cognlaor,    1116 

(2),  1119 
insuffleieni  irooda  or  landa,  1117 
judgment,  entrj  of,  1116 
procesa  on  recognisance,  1118 
provisions  not  Applicable  to,  1102- 

1112 
recovery  by  action,  1119 
transmiaaion    of    reeognisanee    to 
court,  1114 
to  keep  tbe  peaee,  1068,  1059 
record 

of  acQuittal  or  oonvietion  on  indict- 
ment, 914 
amendment  of,  916 
recorder.    See  iniiimAry  trial 
raglstar 

of    birtha    deaths,    burials   or   mar- 
riages,   false    entry    or    certifl- 
cate,  480-482 
fraudulent   concealment  of  register, 

481 
uttering  false  copy  of  record,  482, 
488 
rtUfioB 

offeneea  agalnat,  198-aO| 
remiaaloii 

of  penalties  by  Crown,  1084,  1085 
suspended  sentence,    1061-1083 
reply 

Crown's  right  of,  944    . 


foroe,  nae  of*  to  prevent,  44,  45 

punishment  of,  191,  192 
reaaxred  oiM 

appeal  fron  refusal  of,  1014 

who  may  reserre,  1018 

papera  accompanying  the,  1017 

•vapenaion     of     sentence     pending 
hearing,  1014,  1028 

rule  as  to  anbatantlal  wrong,.  1019 

powers    of    court   of   appeal,    1018- 
1020 

A.nd  see  appeal 
reaiating  peaea  oftear 

offence  of,  169 


reslBting  peace  oflicer — continued 
enforcement  of  process  after  realst- 
ance  to  same,   608 
rea  imdicata 

common  law  defence  of,  907 
reatitntlon 

of  stolen  property,   1050 
on  summary  trial,  795 
retnma 

by  clerk  of  peace,  etc^,  to  Minister 
of  Agriculture 
juvenile  offenders  tried  for  Indict- 
able offeneea,  1139 
by    commiaaioner,    to    Beeretary    of 
State 
weapon  detained  under  proviaiona 
respecting  peaee  in  vLcinity 
of  public  worka,  1136 
by  juatice  to  clerk  of  peacoi  etc. 
certificates  to  cbttj  piatol  or  air- 
gun,  1185 
copy  of  to   Minister  of  Vinance, 

1137   (8) 
mistake  not  to  vitiate,  1138 
poating  up  ot  by  clerk  of  peace, 

etc.,  1137 
summary  convictions  and  fees  by 
justices,  1188 
neglect  of,  or  false  return,  1134 
action  for,  1150 
rerersal 

of  judgment  after  verdict  not  al- 
lowed for  certain  defects  of 
procedure.   1010 

riot 

continuing  after  reading  of  Riot  Act, 
92  (6),  93  (1) 
duty  and  powers  of  ofBcen  and 

others,  93 
Huh  of  time  for  prosecution  for, 
1140  (1  c) 
damage  by  rioters,  97 
definition  of,  88 
destruction  of  property'  by  rioters, 

96 
inciting  Indians  to  rlotona  conduct, 

109 
including  charge  of  assault  with,  90 
punishment  for,  90 
Riot  Act 

reading  of,  91 
opposing,  98  (a) 

limit  of  time  for  prosecution 
for,  1140  (1  e) 
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riot — continnod 
BupproMion  of 
ABsistiag  in.  94,  95 

before   or   after  reading  of  Riot 
Act,  98  (8) 
justification   of   officers    in   prevent- 
ing, 48-51»  91-07 
duty  and  powers  respeating,  93 

neglect  of  duty,  94,  95 
indemnification,  for,  48-51,  93  (2) 
robbezj 

armed,  446  (e) 

assanlt  witk  intent  to  rob,  448 
when  armed  or  with  another,  446 
(b,  e) 
dofiniUon  of.  445 
joint,  446   (h) 
mail,   stopping,  with  intent  to  rob, 

449 
the    quostion    of    possession    ol    the 
person  deprived  of  the  goods, 
445 
punishment  for,  447 
with  violenee,  446  (a) 
directing  jury  as  to  lesser  offence, 
446 
mlos  of  court 

Parliament,   to  be  laid  before,    576 

(2) 
power  to  make,  676 
Ontario,  in,  576  (8) 
sabotaco 

as  offence  under  clauses  as  to  mis- 
chief, 589 
sacrilege 

offencesi  455  . 

presumption  of,  19 
Saskatchewan 

formal  charge  in  Hen  of  indktment, 
873  A 

criminal  law  applioablo  to^  9 

special  provisions  as  to.  12 

oonrte  of,  12 

rules  of  court,  576 

N.W.T.  Act  In.  9.  577 
seaman 

offences  of  receiving  seaman's  pro- 
perty or  necessaries,  439-441 
search 

right  of,  on  arrest,  40 

of  betting-house  or  gambling-house, 
641,  642 

of  any  disorderly  house,  641 


search — continued 

form  of  search  order,  641 
for  liquor  near  His  Majesty's  ship, 
609 
lottery,  641,  642 
public  stores,  6B6 
timber,  etc.,  688 
warrant 
•disposal   of  things   seised   vnder, 

631  et  atq. 
execution  of,  680  (1) 
form  of,  030  (2> 
gold  or  silver  ore,  for,  687 
vagrant,  etc.,  for,  648 
woman  in  house  of  ill- fame,  640 
Information  for,  629 
when    demand    necessary    before 

breaking  in,  89 
resisting     or*   obstructing     peace- 
officer,   169 
execution  of  search  warrant,  629. 

629  A 
goods  in  ct^atodiA  le/fi*,  681 
second  offeiide  - 

punishment  of.  In  unprovided  Cftse, 
1058 
secret  eommlMons 

fraudulent  receipt  of,  by  agent,  355 
security 

valuable  security  defined.  2  (40),  4 
sedition 

conspiracy,  seditious,   182   (8),   1S4 
intention,  when  not  seditious,  188 
libel,  seditious,  182  (2),  184 

on  foreign  sovereign.  135 
oath  to  engage  In,  189 

compuUlon  as  to,  181 
words,  seditious,  182  (1),  184 
oath  to  comnAi*  crime,  129 

seduction 

previou^y  diMte  ebara'eler,  211 

employee,  218«  ($}' 

girl  between  14  and  16,  911 

evidence  in  corroboration,  211,  1002 

proof  of  age,  211 

questions  of  fact  and  law.  211 

pvosecution   Within    one   yenr,    211- 

213,  1140 
Ihnit    of  time   for  prosecution   for, 

1140  (1  e) 
marriage,  under  promise  of,  212 
subsequent   marriage,    a   defence, 

214  (2) 
passenger  on  vessel,  914 
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sedttctloii — cont  Inuad 

subieqnent  marriage,  a  defaaee,  214 

(2) 
unchastity,  prool  of  preTiooa,  210 
ward,  by  guardian,  197  (b),2ia  (o) 
Bubtequent  marriago,  no  defence, 

214  (2) 
aelf*dofenoo 

8t€  jnattteation  or  oKcnao 
aenteneo 

See  dUo  imnislimont 
exeention  of.     See  •xocntion 
eorreeiion  of,  1016 
Juetiflcation  of  officer,  23 
undergoing,    eqniYalent    to    pardon » 

1078 
remiseion  of.  1004 
certified  copy  aa  warrant,  1004 
connsers  addreaa   asking  clemency, 

1004 
disposing  of  other  admitted  offences, 

1004 
evidence    of    motive    after    plea    of 

guilty,  1004     - 
commencement  of,  1004 
presence  of  accused,   1004 
proving  previous  convictions,  1004 
deferring,   1007 
deferring  in  case  of  case  reserved, 

1041,    1048 
suspension     of     and     discharge     of 

accused,  when  permitted.    1007 

aarrant 

bodily  harm  to,  grievous,  249 

theft  by.     See  theft 

feeding  master's  horse   contrary   to 
orders,   not   theft.   848 

meaning    of    "clerk    or    servant," 
359 
aessiona  eourt        ^ 

judges  of,  in  Montreal  and  Quebec, 
special  powers,  604 

general  jurisdiction,  582,  583 
aaxual  crimes 

carnal  knowledge  defined,  7 

seduction,  210-215 

procuring,  215,  216 

householder    permitting    defilement, 
217 

conspiracy  to  defile,  218 

incest,  204 

Indian  prostitution.  220 

indecent  assault,  292-294 

carnally  knowing  idiots,  219 


laxnal  crimes — continued 
corrupting  children,  220  ▲ 
polygamy,  310 
bigamy,  307,  308 
feigned  marriages,  309 
"spiritual"  marriages,  810 
adultery  indictable  in  New   Bmaa- 

wick,   310 
rape,  298-800 
abduction    of    woman    with    intent, 

813-816 
attempt  to  commit  rape,  300 
house  kept  for  praetico  of  acts   of 

indecency,  225,  228-330. 
house  kept  for  purposes  of  proati- 

tution,  225,  228-230 
indecent  assault  on  males,  293,  294 
unlawful  carnal  knowledge,  298-302 
evidence  of  similar  acts,  299 
complaint  by  prosecutrix,  298 
the  question  of  consent,  298 

shares 

conspiracy  to  alfect  market  price  of, 
444 

ahip 

stealing   from,   882 
explosion  endangering  life,  510 
mischief  to  ship  wrecked  or  in  dis- 
tress,   510,    624 
mischief  to  sea  marks,  526 
mischief  to  navigation  signals,   510 
setting  fire  to  with   intent   to   com- 
mit murder,  ^64 
casting  away  or  causing  loss  of,  522 

attempt  at,  528 
injury  to.    See  mlachlef 
shooting  at  His  Majosty's,  etc.,  275 

(a) 
unseaworthy 

sending  to  sea,  288,   595 
taking  to  sea,  289 
wreck.    See  miachlof 
selling     vessel     or     wreck     without 
title,  429 

shipwrecked  parson 
definition  of,  2  (S3) 
impeding  saving  of,  266 
unlawful  dealing  with  property  of, 
480 

shooting 

at  vessel  of  H.  M.  or  in  service  of 
Canada  275  (a) 

with  intent  to  murder,  264 
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•hooting — continued 

with    intent   to   do   grievoni    bodily 
harm,  273 
shop-bro  Iking 

breaking    and    entering    and    com- 
mitting  indictable   offence,  460 
breaking  with   intent,  461 
shorthand 

depositions    at   preliminary    enquiry 

may  be  in,  6a3 
swearing  the  stenographer,  683 
re-reading     the     depositions     from 
stenographer's  notes,   684 
sick  person 

homicide  by  frightening,  S52,  255 
acceleration  of  death,  256 
BilTer 

at  applied  to  coin,  546  (d) 
simlUter 

practice  as  to,  1010 
similar  criminal  acts 

when     evidence     of     admissible     to 

prove  intent,  etc.,  259 
proof  of  system,  259 
rebutting  accident  or  mistake,  259 
issue  raised  in  substance,  259 
relevancy  to  immediate  charge,  259 
sittings  of  court 

regulating  by  rule   of   court,   power 
of,  576 
sodomy 

See  buggery 
solitary  confinement 
abolition  of,  1053 
special  property  or  interest 

of  person  with  right   to  possession 
but       without       the      property 
right,   847 
theft  from  person  having  a,  347 
special  Tirdict 

acquittal    on    account    of    insanity, 
166 

speedy  tii«l  of  indicUUe  oifences 
acquittal,  883   (2,  8) 

power  of  judge  as  to,  835 
adjournment,  838 
amendment,  powers  of,  839 
application  of  provisions,  822 
arraignment,  827 
bail,  if  trial  by  judge.  886 

if  trial  by  jury.  837 
charge,  fresh,  834 

clerk    of    the    peace,    definition    of, 
828  (b) 


speedy  trial  of  IndicfaaUe  off«iic«a — 
continued 
committal,   825   (4) 

notice  Of,  by  ahexiif,  826 
consent  of  acensed,  825,  827  (2) 
after  committal  for  summary  trial, 

832 
of  persons  jointly  accused*  829 
continuance    befpre    another    judire. 

831 
conviction,  833 

power  of  judge  as  to,  385 
county   attorney,   definition  of.    823 

(6) 
defJoitions,  823 
discharge,  833  (2,  3) 
election  of  speedy  trial,  825-827 
election  of  trial  by  jury,  828   (1) 

by  persons  jointly  accused.  820 

second,   828   (2,   8) 

aummarily,  830 

after  committal  for  summary  trial, 
882 
fixing  day  for  trial,  827     ' 
guilty,  plea  of.  827  (3,  4) 
judge 

court  of  record.  824 

definition  of,  823  (a) 
not  guilty,  plea  of,  833 
offences  triable,  825 
out  of  sessions  and  term,  825  (3) 
plea  of  guilty,  827  (3,  4) 
plea  of  not  guilty.  838 
prose^ting  officer,  duties  of.  826, 827 
recognizances   to  prosecute  or  give 

evidence.  840.  842   (2) 
record,  824 
re-election.  828 
sentence,  827  (4).  833  (IX 
triable  offences,  825 
trial   if  accused  pleads   not   guilty, 

833 
witnesses 

attendance    of,    throughout    trial. 
841 

contempt  by,  841   (2).  842   (3) 

recognisances  by,  840,  842   (2) 

warrant  for,  842 
"spiritual  marriages'* 
polygamous   conjugal  union,    310 

spring-gun 
setting,  281 

stakeholder 

in  illegal  wagering.  235 
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pool-ieiling 


gtak«holdey — continued 
book-making       and 
offences,  %9& 
iUr«  dediii 

provittoiftl  and  territorial  courts,  12 
statemapoiit 

of  defendant  on  preliminary  enquiry, 

6^4,  1001 
asking  accused  to  sign,  684 
when  made  through  an  interpreter, 
684 

statate 

wilful  disobedience  of,  164 
passed-  before  Confederation,  10 
limitation    as    to   Imperial   statutes, 

580 
repeal    by    Imperial    parliament    of 
Imperial   statute   expressly   ap- 
plicable to  Canada,  580 

stealing 

theft   defined,   844-857 
from  the  person,  870 

things  capable  of  being  stolen.  344 

living  creatures,  845,  846 

by  asportation  or  fraudulent  con- 
version. 847 

water  from  water  works.  ^44 

statutory  theft,  including  larceny 
and  embeaslement,  347 

evidence  of  prior  or  subsequent 
acts  in  proof  of  guilty  know- 
ledge. 847 

by  clerks  and  servants,  847,  850 

by  agents  and  persons  required  to 
account.  848,  355-858 

by  owner  against  person  having 
property  or  interest,  847.  852 

unlawful   detention  by  bailee.  347 

by  company  directors,  etc.,  352 

by  a  trick,  847 

trial  together  of  separate  charges 
against  same  defendant,  386 

where  various  takings  constitute 
one  transaction.   347.   386 

presumption,  from  recent  posset- 
skm,  847 

stealing  a  fund  held  under  direc- 
tion, 867 

stealing  goods  in  process  of  manu- 
facturei  888 

stealing  by  holder  of  power  of  at- 
torney, 856 

stealing   in   dwellinghomse,   880 
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Btealing — ^continued 
stealing    where    value 

387 
stealing    things    not    otherwise   pro* 

vide4  for,  386 
second       offence       under       general 

clause.    386 
second    offence    of   stealing    dog    or 

bird.  370 
second  offence   of  stealing   trees  or 

plants,   374-377     . 

stocka 

conspiracy  to   affect ,  market   price, 

444 
gaming  in,  231 
bucket-shops,  231 
stolen  goods 

advertising  reward  and  immunity  on 
return  of,  188 
prosecution     of    newspaper    pro* 
prietor  for,  1140  (1  d) 
bringing  into  Canada,  308 
having   in    Canada   property    stolen 

elsewhere.  308 
receiving  or  retaining  in  possession 
with   knowledge,   300 
stating  the  c^ence,  300 
evidence.  800 

proving  the  goods   to  have  been 
stolen  or  obtained  by  an  in- 
dictable offence,  800 
finding  other   stolen  good's   in  pos* 

session.  008 
receiver    chargea|»le    though    thief 

not  proaecuted.   840 
restitution      or      compensation      to 

owner,   1048.   1050 
receiving,    ^m  r«o«lvlBg  ftolMi  goodi 
restitution  of,  1050 

BtOXfl 

definition  of,  2  (84) 

public.    See  pnUic  sterol 
snbomatloii  of  p«r}W7- 

See  parjury 
loicida 

aiding  or  couasf  lUng,  260 

attempt  to  eommit.  870 

summary  ooaTtettan 
adjournment,  722 
adjudication  by  justice,  726 
admission  of  charge,  721  (2) 
appeal 

abandonment  of,  760 

certtorarl  not  to  lia  after,  1122 


CBIHIK4X  GODB 
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sununMir  conyictton — continued 
appeal — continued 
conyiction  or  order 
Affirmation  of,  1121 
evidence  of,  757   (8) 
return  of,  to  Justice.  757  (4) 
transmiBsion    of,    to    court    of 
appeal.  757  (1) 
costs,  order  as  to,  758 
i-ecovery  of,  759 
when    appeal    not    prosecuted,. 
755 
court  of,  740 
evidence  in,  752  (2,  8) 
failure  of,  proceedings  on,  750 
form,  on  matters  of.  758 
hearing  of.  751 
Judgment,  754 

final,   752    (1),    1121 
procedure  on,  750 
quashing  conviction  or  order,  751 
(3,  4) 
appearance 

of  accused  compelling,  711 
of  both  parties,  720 
application  of  provisions,  706 
arraignment,  72*1  (1) 
assault,  charge  of,  782 
dismissal  of  appeal.  738 
release  from  farther  proceedings, 
784 
clerk    of    the    peace,    definition    of, 

705  («) 
common  gaol,  definition  of,  705  (d) 
conviction  or  order  against  aecused, 
727 
evidence  of,  757  (8) 
'    llrM,  4laeharipe  upon,   In   eertatn 
case.  729 
minute  or  memorandum  of,  717 
return  of.  1188,  1184 
costs 

on  conviction  or  ovde^i  785 
on  dismissal.  786 
recovery  of,  788 
with  penalty,  787 
counsel  for  parties,  716 

county,  definition  of, -70S  <c) 

court,  definition  of,  705  (h) 

definitions',.  705 

depositions  need  not  be  signed,  721 
(5) 

diielurge  upon  flnt  oonvletlon.  729 
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■anmiarj  conTtetfton — continued 
dismissal 

certificate  of,  780 
order  of,  780 
disobedience  to  order  of  Jttitiee,  781 
distress  in  default  of  payment 
eommftmeiit  in  default  of,  789-742 
if  defendant  already  (n  prison, 
746 
for  costs,  742 

remand  pending  execution,  745 
tender  and  payment.  747 
warrant  of 

commitment  instead  of,-  744 
•ndortememt  of,  748 
district,  definition  of.  705  (c) 
evideace 

commiaion,  by,  716  (8) 
depoaitiona   need   not   be   signed, 

721  (5) 
exception  negatived  by  complaint, 

if,  717 
oath,  on,  716  (1) 
reply  in,  721  (4) 
taking  of,  711 
fees  of  justices  and  their  clerks.  770 

unlawful,  taking  of,  1134 
hearing  in  open  court,  714 
informalities,    728,   724,   785.   1121. 
1129 

information  and  complaint,  710 

limit  of  time  for  making,  1142 
joint  oifenders,  penalties  in  case  of,  728 
jurisdiction.  707,  708,  709 

exceeding,  1181 
limit    of    time    for    information    or 

complaint,  1142 
non-appearance  of  accused,  718 

non-appearance  of  prosecutor,  719 
objections  to  proceedings,  728 
open  court,  hearing  in,  714 
payment  of  penalty,  etc.,   enforcing 

of,  789,  740  (2) 
penalties,  enforcing  payment  of,  739, 
ss.  789   (2),  740 

In  case  of  joint  offenders,  728 
prison,  definition  of,  79S  (4> 
return  by  Justiea 

of    convictions    and    moseys    re- 
ceived, 1188 

neglect  of,  or  ialea,  1184 
security  to  k«e|>  the  p«ace,  748 
statement  of  casebyjnstiee  for  review 

amendment  ot  766 
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■ammary  convicttoii — continued 

•tatement  of  case  by  justice  for  re- 
view— continued 
nppeal  precluded,  by,  769  (1) 
no   stated   tase    if  iio   right   to 
appeal,  719  (2) 
application  for,  761 
certiorari,  etc.,  not  required,  768 
costs,  none  against  Jnstice,  765  (2) 
court,  power  of,  766 
enforcemeiit  of  conTietion,  767 
no   aetioti   agaltift   Jaitice   for, 

1161 
'fees  on  applicalioii  for,  762 
bearlttg»  766 

recognisance  by  applicant,  762 
refusal  of,  762 

applicatioiki    to     compel    state- 
ment, 764 
rules  as  to,  576  (1  6),  761   (2) 
summons  for  accused,  711  (2) 
for    witness    out    of    Jurisdiction, 
718 
territorial     division,     definition     of, 

705    (o) 
variance  or  defects,  728,  724,  725, 

1121,  1129 
warrant  for  accused,  711 

backing  of,  712 
warrant  for  witness,  718  (9) 
witnesses,  atteadanee  of,  711 
warrant  for,  718  (9) 
•umnuT  total  of  IndiotoUo  oflosooa 
oppeal,  797 

application  of  prorlsiona^  779 
arraignment,  778 

common  gaol,  definition  of,  77  (1  h) 
conviction 

certificate  of.  792 
effect  of,  791 
evidence,  794 

filing  of  conviction,  etc..  793 
form  of,  799 
defects  in  proceedings,  1130 
defence,  778  (4),  786 
definitions,  771 
dismissal  of  charge,  790 
certificate  of,  792,  799 
evidence  of,  794 
election  of,  trfal  by  |nry,  778  (2) 
statement  of,  on  warrant  of  com- 
mittal. 785 
false  pretenses,  charge  of,  782,  788 
filing  of  record  In  court  of  sessions. 
798 


anmmary  trial  of  indictable  offences — 
continued 
gaol,     common,     definition    of,     771 

(16) 
hearing  in  open  court,  787 
jurisdiction 

absolute  In  case  of     ' 
disorderly  house,  774 
seafaring  man,  775 
In  certain  provinces,  776 
competent  Judge,  771  (1  a) 
exceeding.  1131 
offences  triable,  77Sf 
police    itaagistrate    and    recorder, 
777 
magistrate,  definition  of,  771   (1  a) 
minor  under  16.  if  accused  is,  776 

gaol  in  ease  of,  771  (i  &) 
offences  triable,  778 
open  court,  hearing  In,  YGhT 
police  magistrate 
appeal  from,  1018 
Jurisdiction  of,  777 
preliminary    InquiiT*    provisions    as 

to,  798 
property,  definition  of,  771  (1  e>  ' 
punishment,  780,  781  ' 
recorder 

appeal  trtm,  1018 

Jurisdiction  of,  777  t 

refusal  of  itaagistrate  to  Iry,  784 
remand  by  Justice  to  inagi#ti<t€«,  7196 
restitution  of  property,  795    ' 
summary  convictions,  provialoKs  tie 

to,  798 
theft,  charge  of,  789,  788  •       -        ' 
theft  under  $10,   886,   778,   777 
triable  offeilOOf,  770 
valuable  security,  Vahiatleii  of,  771 

(2) 
witnesses 

attendance  of,  778  (4) 
examination  of,  788,  789 
summing-up 

of  the  evidence,  944 
Bummons 

for  preliminary  enquiry,  658-659 
warrant     not     prevented     by     sum- 
mons, 661 
remand  of  accused.  679-681 
service  of  summons.   658 
irariauce     between      summons     and 

charge,  669.   ^70 
for  summary  'con4*leiion  proceedings, 
711 
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BUnmons — continued 

substitutional     service     In     certain 
esses,  711 
Sunday 

validity  of  proceedings  on,  961 
•nparior  court  of  eziniiiial  Jviadidloii 
definition  of,  2  (85) 
jurisdiction  of.     Se4  Juxlsdletlon 
rulea  of  court  by,  576 
snrotloa 

See  rocognlsanoos 
fiiTOties  for  tlM  poaco    . 

ordering,  748,  1058,  1059 
snrgleal  operatton 

responsibility  for,  65,  246 
aurvoy 

wilful  injury  or  removal  of  certain 
boundary  marks  on,  531,  532 
■ntpandod  iesfteneo 

when  permitted,  1007,  1081-1083 
release  under  recognisance,   1081 
abode    of    offender    or    surety,    en- 
quiry as   to.   1082 
arrest  on  breach.   X083 
tolograis 

sending  in  false  name,  47& 
sending  with  intent  to  injure  and 
alarm  with  false  atatamant,  476 
talograph  igrstoa 

wUful  damago  to,  521 
tilophoiM  ayatam 

wilful  damace  to,  521 
tenMiti 

theft  of  fixtures,  etc.,  by,  360 
territorial  diviaien 

definition  of,  2  (86) 
tostamentary  instnaeBt 
definition  of,  2  (87) 
theft  of.  86 
textUea 

fraudulent   disposal    of   material    in 
eoorse  of  mannfaotare»  389 
theatre 

definition  of,  197  (a) 
Immoral  play,  etc.,  in,  208 
indecent  costumes,  208 
theft 

generally,  886 

presumption     from    recent     posses- 
sion.  847 
advertiaing    reward    and    immunity 
for  theft,  188 
limit    of    time    ior    prosecution. 
1140  (1  d) 


theft — continued 

bringing  stolen  property  into   Can- 
ada, 898 

between  husband  ^nd  wife,  854 
by  trick,   347 

by  agent,  848   (1) 
by  bailee,  857,  858 

bank  clerk,  359  (h) 

clerk,  859  (a) 

conversion,  fraudulent,  855 

co*partnera  in  mining  claim,  858 

false  keys  or  picklocks,  381 
government  employee,  859  (e) 
husband  from  wife,  if  living  apart, 
864 

lodger,  860 

misappropriation  of  preeeeds,  857, 
858 

municipal  employee,  359   C^') 
owner,  852 

person  required  to  account,   855. 
858 

servant,  859  (a) 

misuse  of  fodder  by.  not  theft. 
348   (2) 
fraud  of  trustee,  358.  1050 

tenant,  860 
a  trick,  847 

wife    from    hoalMMid,     ii     living 
apart,  854 

ooffli^ensatlon  Order.  1040' 
conversion,  fraudulent,  855 
definition  of,  847 

from  dwelling  house,  880 
Indian  grave,  885 
locked  receptacle,  881 
person,  379 

railway  station,'  car,  etc.,  884 
vessel.  382   (a) 
wharf.  382  (h) 

m 

importing  stolen  property,  398 

lost  articles,   by  appropriating,   3  47 

of  animals,  345,  370 
cattle,  369 
documents 

election,  861 

judicial  or  oflUial.  868 

of  title,  362 
electricity,  851 
feqce,  gate,  etc.,  872,  877 
iixtnres,  372 
value  of,  over  $200,  887 
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theft — continned 

of  goods  In  process  of  manafactnre, 

388 
letters,  etc.,  post,  304v  865 
mail  mettei*  other  then  letters,  366 
menufectnre,  goods  in  process  of, 

388 
minerels  from  mines,  378 
moTsble  things,  344 
ores,  878 
oysters,  346-371 
plants,  875,  876 
post  letters^  eto.,  864,  365 
testsmentaTT  Instrument,  861 
tickets,    railway    »nd    steamboat, 

868 
trees.  378,  874,  805 
nnapeciHed  thing,  886 
will,  861 
wreck,  888    - 

olFenees  resembling  theft 
eattle 

defacing  brand  on,  802  (r) 
stray,  appropriation  of,  802 
concealment,  fraudulent,  807 
document  of  title,  destroying,  806 
materials,  fraudulent  diapoaal  of, 

880 
pigeons    and   hou8e>doTe8,    taking 

or  kllUng.  808 
public  officer  refusing  to  give  up 

property,  801 
timber,  drift,   taking  or  defacing 

marks  on,  804 
tools,  fraudulent  disposal  of,  880 
trustee,  fraudulent,  800 
receiTing,  800 

receiving    from    deserting    wife    the 
husband's     goods     which     she 
has  misappropriated,  354 
indictment  against  receivers.  840 
restitution  order,  1050 

reward 

offering  with  immunity  for  tldef, 
188 
limit   of  time   for   prosecution, 
1140  (1  d) 
taking,  or  pretense  of  recovering 
property,  182 
bribe      distinguished      from      theft 

by  conversion,  847 
punishment     of     theft     where     not 

otherwise   provided,    386 
summary   trial.   886 


ttuoats 

See  intimldatton 

to  burn  agricultural  products^  516 
compulsion  by,  20 
to  kill,  264 
ticket  of  leave,  185 
tlmbex 
drift,  taking  or  defacing  marks  on, 

804 
impeding  transmisaion  of,  625 
search  for,  unlawfully  detained,  638 
unlawful  possession  of  drift  timber, 

304 
defacing   timber   marks,   304 
fraudulent    warehouse    receipts    for, 

425,  427 
fraudulent    disposal    of,    after    con- 
signee's advances,  426 
fraudulent     appropriation     of    drift 

timber.   804 
timber  liens,  304 

registered     timber    marks     as     evi- 
dence,  000 
issuing  false  receipt  for  storage  of, 
425 
tlUei 

fraudulent    registration    of.    420 
trade 

combination,  definition  of,  2  (88) 
appeal  on  both  fact  and  law,  1012 
conspiracy  In  restraint  of,  406 
to  unduly  lessen  competition,  408 
to   unduly   lessen   manufacturing, 

408 
to  injure  commerce,  408 
act.  definition  of,  885  (a) 
exceptions 

trade  union,  407 
workmen's  protective  combina- 
tion, 408  (2) 
punishment  of,  408 
trial  of.  581.  500 

without  Jury,  option  of,  581 
trade  combines  generally,  408 
special   appeal  from  non-Jury   trial, 

408 
reasonable   protection    of   workmen, 

408 
Conciliation  imd  Labour  Act.  561 
Combines  Investigation  Act,  581 
Industrial     Disputes      Investigation 
Act,  681 
trade  deserlpitton 
See  trade  marks,  etc. 
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trade  marks  and  frandnlent  marklnc 
of  merchandlao 
applying  trade  marks  to  goods,  841, 

487 
bottles    with   trade   mark,   using   or 

trafficking  in,  490 
contesting  validity  of,  486 
what  may  be   registered    as    trade- 
mark, 486 
conflicting  trade  nani«s,  486 
geographical  names  with  secondary 

meaning,   486 
costs,  payment  of,  1040 
defacing    or   removing    trade   mark, 

490 
defence,  494 

where  offender  is  servant,  495 
fleflnitions 

covering,  836  (d) 

false  name  or  initials,  835  (k) 

false  trade  descriptions,  885    (0. 

341 
forgery,  486 
goods,  885    (m) 
name,  335   (n) 
person,  etc.,  335  (o) 
tirade  mark.  835  (t) 
trade  description,  335   (t),  9^1 
watch,  386    (v) 
exception,    as   to   trade  descriptions 

befbre  May  22,  1888,  842 
foreign  goods,  marks  on,  493 
forfeiture  of  thing,  491   (2),  1039 
forgery  of  trade  mark 
definition  of,  486 
punishment  of.  488 
general  or  specific  trade  marks,  486 
label  as  a  trade  mark,  486 
names    as    trade    marks    in    certain 

events,  486 
limitation    of   time   for   prosecution, 

1140  (1  a) 
pnniFhment.  491 
reimbursement    of    innocent    party, 

1039 
royal  warrant,  etc..  falsely  claiming 

to  hold,  492 
seizure   under  search   warrant,    635 
selling  goods  falsely  marked,  489 
watch  cases,    words   and   marks   on, 

336 
prior  use  outside  of  Canada,  486 
resemblance    calculated    to    decMve, 
486 


trader 

failing  to  keep  accounts.  417 

transfer    made    with    intent    to    de- 
fraud.  417 

concealing     property     with     intent, 
417 

falsifying    books    to    defraud    credi- 
tors, 418 
trade  union 

trade    conspiracies    generally,    496- 
498 

union  not  unlawful  merely  because 
in  restraint  of  trade,  497 

certain  strikes  Illegal,  497,   601 

intimidation  and  violence,  501-503 

who    may    not    try    strike    charges, 
578 

picketing  in   furtherance   of  strike, 
501 

watching  and  besetting  as  means  to 
intimidate,  601 

refusal    to    work    for   or   with,   any 
employer  or  workman,  590 
trading  itattps 

company,   application   of  provisions 
to,  885   (ff) 

definition  of,  885  («) 

giving,  by  merchant,  506,  507 

issue  of,  505,  507 

before  Nov.  1,  1905,  948 

offer    for    return    of   wrapper,    etc., 
335  (2) 

partnership,     application    of    provi- 
sions to,  835   iff) 

receiving,  508 
transit 

offences  committed  in,  584 
treason 

accessories  after  the  fact,  76  (a) 

deflnitloif  of,  74.  75 

levying  war,  77 

limit    of   time    for   prosecution    for, 
1140  (1  o) 

misprison  of,  76  (5) 

treasonable  offences,  78 

by  conspiring,  74.  75 

bail.  74,  75  A,  699 

inspection     of     documrnts     by     ac- 
cused.  897 

espionage  and  war  treason,  74 

by  insurrection,  74,  78 

attempting   to   assist  public  enemy, 
74 

corroboration,   1002 
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treason — continned 

serving  copy  of  jury  panel,  74,  897 
stating  overt  acts,  74,  847 
list  of  witnesses  in,  74 
assisting    alien    enemies     to     leave 
Canada,  74;  75  A   ' 

tr^es 

destroying  or  damaging,  533 
tliaft  of,  873.  374 
unlawful    possession    without    being 
able  to  accoBut  therefor,  305 

traspMsar 

defence  of  movable  property  against, 

56 
defence  of  real  property  against,  61,  ' 

62 
resisting  removal,   61 
assault  by,  56,  61 
provocation  of  assault  upon,  62 
in  pursuit  of  game  or  in  hunting  or 
Ashing,   whore   not   wilful   and 
malicious,  exception  as  to«  540 
trial 

address  of  counsel,  044 

adjournment,  045 

amending  indietmentk  where  permis* 

sible,  880-803 
«ttempt       charged,       full       offence 

proved,  070 
coinage  offence.  055 

destruction    of    counterfeit    coin, 
055 
defence,   ease  for,   044   (2) 
full,  right  to.  042 
holiday,  validity  of  proceedings  on, 

061 
insanity  of  accused 

at  time  of  discharge  if  no  prose- 
cution, 068 
of  offence*  066 
of  trial*  067 
of  person  imprisoned*  070 
custody  of  insane  person*  060 
inspection   and   obtaining  copies   of 
dapositions      and      indictment, 
804-807 
libel,  defence  in  case  of,  047 
.  murder  charged 

manslaughter  proved.   051    (2) 
concealing   birth  proved,    052 
objections  and  pleas,   808-015 
offence  charged 

attempt  proved,  040 


trial — continued 

part  only  proved,  05 1 

polygamy,    in    case   of,   048 

power  of  coUrt.  065 

practice,  existing,  065 

presence  of  accused,  043 

previous    conviction    charged,    063, 

064 
receivers,  joint,   054 
reserve  of  question,  570 
stay  of  proceedings.  062 
stealing      cattle       charged,       fraud 

proved,  053 
summing  up  by  prosecutor,  044 
Sunday,     validity     of     proceedings 

on.  061 
view  by  jury,  058 
exclusion  of  public  from,  644,  645 
by  indictment.   Stt  iadlcimtnt^  pro- 

cadue  Iqr 
right  to  full  defence,  042 
presence  of  accused,  043 
address  of  counsel,  044 
summing  up  by  prosecutor,  044 
proceedings  on  a  holiday,  061 
proceedings  to  try  sanity  of  accused, 

066-070 
where  previous   conviction   charged, 

063,   064 
of  joint  receivers,  054 
entering  stay  of  proceedings,   nolle 

prosequi,  062 
view  by  jury,  058 
attempt  proved    where    full   offence 

charged,  040 
attempt    charged    but    full    offence 

proved,  050 
verdict  for  lesser  included   offence, 

051 
of  juvenile  offenders.     8eB  jnTtnila 

offendan  * 
speedy.    See  tpaedy  trial  oT  Sndfet- 

abla  offancas 
summary.    See  snannary  eoBTlcllon; 

rammary    trial    of    indietaUa 

offancas 
proof   of   prior   or   subsequent    acts 

to      show      Intent      or      guilty 

knowledge,  847 
trust  and  tmstaa 
breach  of  trust  by 
public  officer,   160 
tniateai  300 
definitions  of,  2  (80) 
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nncliaitltsr 

burden  of  proof  of,  210 
imgnardvd  bolM  tnd  6zcfty«tion« 

offence  of  leaving,  287 
unlawful  aMombly 

offence,  87,  80 
n&lawfnl  drilling 

offence,  08,  00 
nnorganisad  torritory 

offences  in,  586 
nnaeawortliy  iMp 

sending  to  sea,  288 

taking  to  sea,  280 
Tagraney 

definition  of,  288 

punishment  for,  230 

loose,     idle    or    disorderly    persons, 
238 

searpb  warrant  for  vagrant,  648 
▼aluabl*  8«ctfrit7 

compelling    execution    of,  "by    force 
or  threat,  ,450 

defined.  2  (40).  4 
TegataUe  products 

destroying  or  damaging,  534,  535 
▼enue 

change  of,  883-888 

statement  of»  in  indictment,  844 

order  for  change  of  venue.   S84 
in   Quebec,   887 

removal  of  prisoner  on,  883.  886 

transmission  of  record.   885 

within  province,    888 

place    of    trial    of    newspaper    libel, 
888 

vardlet 

proving  previous   convictions   after, 

1004 
address  asking  clemency  after  con* 

.  viction,  1004 
review  of  verdict,  1007 
defects  c|L|«d  by  verdict,  1010 
not    to    be    impeached    for    certain 
omissiona.ay  to  jury  lists.  1011 
jn -libel  cases,  l|56 
Teasal 
8€e  ihip 

stealing  from.  &82 
selling     vessel     or    wreck    without 

title.  420 
hindering  the  loading  or  unloading 

of.  508 
wUful  damage  to.  510.   522>626 
mooring,  to  buoys,  626 


Taxattona  aetlou 

against  justices  or  officers,  1148 
viaduct 

wilful  damage  to,  510 
▼lew 

of  locus.  715,  058 
▼Dirt  dira 

to  juryman,  031 
walyar 

of    formalities    In    proving    deposi- 
tions. 000 
warehousaman         * 

issuing     false     warehouae    'receipt. 

425.  427 
fraudulent    disposal    of    warehoused 
gooda  on  which  advances  have 
been  made  by  consignee.  426 
warehousing    to    Bank    under     the 
Bank  Act,  427 
warrant 
for  accused 

backing  of,  662 
default  In.   661    (5) 
deserter,  for,  657 
execution  taf,  601 
form  of,  650 

in  default,  001  (ft) 
for  offences  out  of  Canada.  656 
formalities  of,  660  • 

information  or  complaint  for,  654 

hearing  of.  655 
irregularity  in,   660 
issue  of,  658.  655 
aununons  not  to  prevent.  661   <4) 
variance  between  chaive  and,  660 
warrant  or  order  to  search  premises 
disposal   of   things   seised   under. 

681   el  m9q 
ezeoatlen  ol.  680   (1> 
form  of.   630    (1^) 
gold  or  silver  ore,  for.  687 
vagrant,  etc.,   for,   648 
woman  in  house  of  ill-fame.    640 
'information  for,  620 
arrest  with  and  without.    8*4  amrt 
execution  of.    Set  eaneuMan  of  pro- 
cess, etc. 
justification  of  offlear,  28-5 1 
force  in  executing,  80 
erroneooa  or  irregular  proceaa,  86-20 
arleat    without    warrant   in    eertnin 

cases.  80^47.  .646-658 
witnesses   in  support  of  application 
for.  655 
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warrant — continaed 

refusal  to  iaaue  proceas,  665 
watcb-caaas 

provisions  as   to  marks,   country  of 
origin,  (85   (v),  336 
watching  and  liaaetting 
when  an  offence,  501 
wa*er  company 

¥rilful  breach  of   contract  by,   with 
danger  to  life  or  property,  409 
wilful  breach  of  contract  with  muni- 
cipaUty,  400 
watara 

wilful    damage    to    reservoirs,    mill- 
ponds,  private  ftsheries.  510 
meaning  of  inland  waters  in  Code. 
510 

waapoii,  offanaiTO 

See  aiso  tfr-gott;  ftre-arm;  pistol 
carrying 

openly  so  as  to  create  alarm,  116 
Bheath'knile,  124 
smuggler,  by,  117 
definition  of,  2   (24) 
limit  of  time  for  proseontion,   1140 

(1  d,  /) 
possession   of  for  pnrpoaes  danger- 
ous to  peace.  116 
public    meeting,    at    or   near.      See 

public  meeting 
public    work.    In    vicinity   of.      See 

pnbUc  work 
restrictions    brought    in    force    by 

proclamation,  142-140 
powers    of    arrest    and    search    for, 

600-612 
sale  of,  123 
seizure    of,    under    search  warrant, 

634 
soldiers,  sailors,  etc.,  excepted,  125 
wharf,  stealing  from,  382 

whipping 

for  assault  upon  the  King,  80 
burglary,    when    armed,    457    C2) 
carnal    knowledge    of    gfrl    under 
14,    301 
attempt  to  have.  302 
choking  with    intent,    276 
drugging  with  Intent,  276 
second  offence  of  procuring,  216 
indecent   assault.   202,   203. 
infliction  of,  1060 
females  exempt  from,   1060   (4) 
See  pnniihment 


wild   animals 

when  the  subject   of  theft.   345 
wUfni  act 

in  obstructing  justice,   180 

in     disobeying    statute     in     certain 

cases,   164 
wilful  omission  to  take  eare  of  ohild 

under  two,  240,  245 
meaning    of    ' '  knowingly    and    wti« 

fully."  425,  509 
in    offences    relating    to    warebouao 

receipta,   425,  427 
as  to  mischief,  5CHI*641 
cruelty  to  animals,  54^546 
will 

fraudulent    concealment    of   will    or 

other    document    of    title,     by 

vendor,    410 
theft    of,    861 
demanding    or    obtaining    anything 

by  probate  of  forged  will,  478 
knowledge  of  forgery,  478 
witchcrmft 

pretending  to  practice,  444 
intent  to  deceive  by,  448 
witneaiea 

compelling    attendance    on    prelim- 
inary enquiry,  671-677 
competency  of,  genei*a]ly,  971 
witness  refusing  to  be  examined  on 

preliminary  enqniry,  678 
refreshing    the   memory    of,    on    ex- 
amination, 071 
convict  under  sentence  of  death,  077 
Canada  Evidence  Act.    Set  appendix 

1-87 
comment   on    failure    of   accused    to 

testify,    not    to     be     made    by 

judge    or    prosecuting    counsel, 

appendix  4 
compelling    attendance    on    trial    of 

indictment.  071-078 
bringing  up  a  prisoner  as  a  witness, 

077 
out  of  jurisdiction,  974-076 
before  grand  jury,   874-877 
corrupting,  180 
prisoners,  077 

absconding,   warrant   for.   693 
defaulting,  674 

warrant   for.  677 
out   of  province.    676 
recognisances   by.   to  give  evidence. 

602,   604 
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witneBBes — continaed 
refusing  to  give  evidence,  678 
sabpcenA  for,  out  of  province.  67d 
summons    for,    st    preliminsry    en- 
quiry, 671 
service  of,  672 
warrnnt  for 

after  summons,  678 
in  default,  677 
in  first  instance,  675 
accused  as  witness 

competency  of,  appendix  s  4  (1) 
failure  to  testify  not  to  be.  com- 
mented on,  appendix  s  4  (5) 
attendance   and   examination    of 
on   trial  by  indictment.   972 
at   preliminary    enquiry,   671-677 
Juvenile  offenders,  trial  of,  809 
speedy  trial  of  indictable  offence, 
842 
child  not  knowing  nature  of  osth. 

appendix  16 
corroboration    of.    1002.    1008,    ap* 

pendix  16 
crime,    no    ineompeteney   from^    ap* 

pendix  8 
cross-examination 

previous    oral    statement,    as    to. 

appendix  0.  11 
previous  written  statement,  as  to, 

appendix  10 
as  to  bias,  944,  971 
to    disclose    disputed    points    on 
which  credibility  is  assailed, 
971 
discrediting  one's  own  writness.  ap- 
pendix 9 
expert  witnesses,  appendix  7 
handwriting,  comparison  of,  by  wit- 
ness,   appendix    8 
husband  and  wife 

competent  or  compellable,  appen- 
dix 4 
communications   during  marriage, 

appendix  4  (8) 
failure    to    testify,   comment    on, 
appendix  4   (8) 
incriminating    answer,    appendix    5, 

46    (1) 
interest,  no  incompetency  from,  ap- 
pendix 3 


witnesses — continued 

mute,  evidence  of.  appendix  6 

previous   conviction   of  witness,    ap- 
pendix 12 

attendance      of,      throughoot      trial 
without  jury,  841 

contempt    by,    before    speedy    trial 
court.   841    (2),   848    (8) 

recognisances    by,    to    speedy    trial 
court,   840.   842   (2) 

warrant  for,  on  speedy  trial,   842 

attendance    of,    on    sununary    trial, 
778   (4) 

examination  of.  on  summary  trial. 
788.  789 
Se9  aUo  aTidanea;  iadietment; 
jaTonlla  offender! ;  preilfminary 
inquiry;  ipaedy  trial;  summary 
convlctloB;  summary  trial 

wouiding 

cattle.    See  ndachlaf 

officer,    etc.,    in   execution   of   duty, 

275   (b) 
punishment  for,  274 
with   intent   to  do   grievous   bodily 

harm,  278 
with  intent  to  murder,  264 
meaning  of,  264 
unlawfully     wounding,     punishment 

for,  274 
of  pvWic  officer,  275 


'  definition  of.  2  (41) 
injury  to.    See  mltelilaf 
theft  of.     See  theft 
unlawful  sale  or  possession  of,   430 
boarding,  without  authority  of  mas- 
ter  or   of   receiver    of   wrecks, 
480 

certain    purchases     of    old     marine 
stores  prohibited,  431 

writing 

definition  of,  2   (42) 

youthful  offenders 
See  Juvenile  offenders 

Yukon  Territory 

application  of  criminal  law  to,  O 
appeals  from,  1013 
jurisdiction   of  criminal   courta    and 
of  Justices  in,  587 
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